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In  preparing  this  work  for  the  press  great  difficulty  has 
been  felt  in  respect  to  the  New  Judicature  Acts.  These 
statutes  have  much  changed  the  law  and  practice  in  actions 
and  suits,  and  so  indirectly  as  to  awards.  But  as  the  system 
is  so  new,  and  will  require  many  judicial  decisions  before 
its  effect  on  the  different  classes  of  arbitrations  is  made  plain, 
it  has  been  thought  best  to  retain  generally  the  statement  of 
the  old  practice,  where  not  expressly  altered,  and  the  old 
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It  is  hoped  that  the  care  which  has  been  taken  to  embody 
in  the  text  the  recent  enactments  and  decisions  on  arbitra- 
tion will  render  this,  the  fifth  edition,  useful  and  acceptable. 

F.  RUSSELL. 
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EXTRACT  FROM  THE 


PREFACE  TO  THE  FIRST  EDITION. 


The  present  treatise  is  divided  into  three  parts. 

In  the  second,  or  principal  part,  the  author  has  endea- 
voured to  set  forth  an  exposition  of  the  law  of  arbitration, 
so  far  as  it  concerns  the  arbitrator's  powers  and  duties,  and 
to  arrange  it,  so  as  to  show  him,  how  he  may  best  exercise  the 
one  and  perform  the  other.  It  treats  also  of  the  privileges 
and  liabilities  of  an  arbitrator. 

To  these  objects  the  inquiry  was  originally  intended  to 
have  been  confined  ;  but  as  the  arbitrator's  functions  vary 
materially  with  the  varying  terms  of  the  submission  to  refer- 
ence, it  was  found  incumbent  to  enter  into  a  more  detailed 
investigation  respecting  the  submission :  and  the  result  of 
that  research,  so  far  as  it  primarily  affects  other  parties 
than  the  arbitrator,  has  been  prefixed  in  the  first  or  pre- 
liminary part,  in  the  hope  of  assisting  parties  to  select 
that  mode  of    ai-bitration  best  suited  to  their  particular 

circumstances. 

The  third  part,  respecting  the  effect  of  awards,  and  the 
modes  of  enforcing  and  setting  them  aside,  was  added  from 
a  desire  to  make  the  work  in  a  measure  complete  as  a 
Ireatise  on  awards,  ss  weU  as  on  arbitrators.  Unfortunately, 
this  part  of  the  subject  has  far  exceeded  the  contemplated 

limits. 

A  variety  of  Precedents  and  of  Forms  of  Proceedings 
relating  to  Arbitration  has  been  subjoined  in  the  Appendix 
of  Forms. 


VI  PREFACE  TO  THE  FIBST  EDITION. 

In  this  Appendix,  for  the  sake  of  convenient  perusal  and 
selection,  a  large  number  of  clauses  capable  of  being  bene- 
ficially introduced  into  submissions  is  collected  together 
under  Form  I. :  so  with  regard  to  awards,  clauses  showing 
the  modes  of  awarding  on  a  great  variety  of  matters,  are  all 
comprised  under  Form  LXXIV.,  the  first  under  the  head 
of  awards.  There  are  also  contained  forms  for  proceed- 
ings as  to  references  respecting  the  compensation  to  be 
paid  to  persons  whose  lands  are  taken  under  the  authority 
of  Parliament  for  the  purposes  of  a  Railway  or  other  Public 
Undertaking. 

For  many  forms  in  the  Appendix  the  Author  has  to 
express  himself  indebted  to  the  kindness  of  legal  friends, 
and  to  the  courtesy  of  the  ofl&cers  of  the  courts  of  law,  and 
more  particularly  of  Mr.  Hill  and  Mr.  Kemp  of  the  Rule 
Office  of  the  Court  of  Queen's  Bench ;  and  he  wishes  espe- 
cially to  acknowledge  his  obligations  to  Mr.  P.  W.  Rogers, 
of  the  Registrar's  Office  of  the  Court  of  Chancery,  for  afford- 
ing him  much  valuable  information  on  points  of  Chancery 
practice,  for  furnishing  him  with  various  forms  used  in 
Chancery  in  proceedings  connected  with  arbitrations, 
and  for  kindly  drawing  up  the  tabular  statement  of  the 
modes  of  enforcing  awards  in  Equity,  which  appears  as 
Form  CXV. 

Recent  legislation  having  so  widely  enlarged  the  field  of 
arbitration,  especially  by  means  of  the  Lands  Clauses 
Consolidation  Act,  1845,  the  Railways  Clauses  Conso- 
lidation Act,  1845,  the  Companies  Clauses  Consolida- 
tion Act,  1845,  and  the  Public  Health  Act,  1848,  it  has 
been  thought  advisable  to  add,  in  a  further  Appendix, 
the  arbitration  clauses  of  those  Acts,  and  the  other 
principal  Statutes  and  sections  of  Statutes  relating  to 
Arbitration. 
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ADDENDA. 


Insert  in  p.  34,  after  "arbiti'ation,"  last  line  but  one — "When  the  rules 
of  a  building  society,  established  under  the  Act  of  1874,  state 
pursuant  to  section  16,  sub-section  9  of  the  Act,  that  disputes 
between  the  society  and  its  members  shall  be  settled  by  arbitration, 
the  jurisdiction  of  the  court  to  entertain  actions  relating  to  such 
disputes  is  ousted.  A  borrowing  member  in'  such  a  society  brought 
an  action  against  the  society  for  an  account  of  what  was  due  to  the 
society  under  his  mortgage,  alleging  that  in  order  to  complete  a 
sale  of  the  mortgaged  property  he  had  been  compelled  to  pay  the 
sum  claimed  by  the  society  without  having  time  to  investigate  the 
accounts,  of  which  he  disputed  the  accuracy  and  impeached  various 
specific  items.  It  was  held  on  a  motion  by  the  defendant  for  a 
stay  of  proceedings  that  the  dispute  was  one  which  must  be  settled  by 
arbitration  "  (a). 

Insert  in  p.  44,  after  "  cbarter-party,"  line  28 — "  An  agreement  of 
partnership  executed  in  Russia  between  parties  residing  in  Russia, 
contained  a  clause  that  if  any  disputes  arose,  no  matter  how  or 
where,  they  should  be  referred  to  a  certain  court  at  St.  Petersbui^. 
One  of  the  partners  having  brought  an  action  in  the  Chancery 
Division  of  the  High  Coiu't  of  Justice,  praying  for  dissolution  of 
partnership,  and  claiming  certain  rights,  the  Vice-Chancellor  stayed 
the  suit  on  the  groimd  that  the  parties  had  selected  their  own 
tribunal,  the  Russian  court "  (6). 

Insert  in  p.  88,  at  the  end  of  note  (6)—  "  WUmhurst  v.  Barrow  Ship  Build- 
ing Company,  L.  R.  2  Q.  B.  D.  385 ;  S.  C.  46  L,  J.  477." 

Insert  in  p.  91,  after  "  direct,"  in  line  26 — "  This  section  does  not  give 
the  court  jurisdiction  without  the  consent  of  both  parties  to  refer  an 
action  involving  charges  of  fraud  to  be  tried  before  a  referee  *'  (c). 

Insert  in  p.  92,  after  "  1854,"  line  3—"  It  is  the  duty  of  an  official  referee 
to  report  on  the  facts  of  the  cases  submitted  to  him  for  inquiry  and 
report,  and  not  merely  to  find  tbat  damage  has  been  sustained,  and 
the  amount.  On  such  a  report  the  court  will,  if  it  think  fit,  vary 
the  amount  of  the  damages"  (d). 

Insert  in  p.  95,  "  after  award,"  line  2 — "  An  appeal  to  the  Quarter  Sessions 

(«)  Wright  v.  Monarch  Building  Society y  iQ  L.  J.  Ch.  649. 
[h)  LawGarreU,  Wahn  Notes  237,  Dec.,  1877. 

(c)  Leitjh  V.  Brooks,  46  L.  J.  Hh.  344. 

[d)  Birmingham,  Mayor  of  v.  Afkn,  .Tessell,  M.  R.,  .July  20,  1877;  L.  J.  Votes 
of  Cases,  165. 
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against  a  rate  was  referreil  by  cdnsent  under  the  stat.  12  &  13  Vict, 
c  45,  8.  13.  By  the  order  of  reference  the  costs  of  the  appeal  and 
reference  were  to  be  in  the  discretion  of  the  arbitrators.  The  arbi- 
trators determined  the  matter  in  favour  of  the  respondents,  and 
awarded  them  the  costs  of  the  reference  and  appeal.  The  award 
was  thereupon  entered  as  a  judgment  of  the  sessions  under  the  stat. 
12  &  13  Vict.  c.  45,  B.  13,  and  the  costs  having  been  taxed  after  the 
sessions,  an  order  of  sessions  was  subsequently  drawn  up  confirming 
the  rate  and  ordering  the  appellants  to  pay  the  costs  so  ascertained 
by  taxation.  The  appellants  objected  that  the  order  was  made 
without  jurisdiction,  because  the  costs  had  not  been  taxed  during  the 
sessions.  It  was  held  that  it  was  implied  in  the  tenns  of  the 
reference,  that  the  costs  should  be  tax^d  out  of  sessions,  and  that  the 
order  was  therefore  valid  "  («). 

Insert  in  p.  211,  after  " umpire,"  line  14 — "The  court  has  power,  under 
the  12th  section  of  the  Common  Law  Procedure  Act,  1854,  to 
appoint  an  umpire  or  third  surveyor  to  act  with  the  surveyors  ap- 
pointed by  the  'building  owner*  and  the  'adjoining  owner' 
respectively  under  tlie  85th  section  of  the  Metropolitan  Building 
Act,  1855,  where  a  difference  has  arisen  between  the  parties  with 
respect  to  a  party  wall,  where  such  surveyors  refuse  to  appoint  a 
third  sur\'eyor  to  act  with  them  :  and  the  fact  of  there  being  a 
pending  action  between  such  building  and  adjoining  owners  with 
respect  to  ancient  lights  on  the  party  wall,  does  not  preclude  the 
court  from  exercising  the  power  "  (/). 

Insert  in  p.  366,  line  19,  after  "  arbitrators  " — **  Notwithstanding  the 
Judicature  Acts ; "  and  at  the  end  of  note  (a),  in  the  same  page,  add — 
"  WUmhttrst  V.  Barrow  Skip  Building  Company,  46  L.  J.  Q.  B.  477  ; 
S.  C.  L.  R.  2  Q.  B.  D.  3S5." 

Insert  in  p.  367,  after  "  costs,"  line  3 — ^^  And  does  not  certify  in  his  award 
that  the  action  was  properly  brought  in  the  superior  court "  {g). 

Insert  in  p.  393,  after  "  another,"  line  31—  "  The  master  on  a  compulsory 
reference  to  him  of  matters  of  account  under  the  Common  Law 
Procedm-e  Act,  1854,  has  all  the  powers  of  certifying  as  a  judge  at 
Nisi  Prius,  but  he  must  exercise  those  powers  in  his  award,  and  a 
certificate  granted  after  the  award  has  been  published  is  void  "  {h). 

Insert  in  p.  457,  after  "  effect,"  in  the  last  line  but  foui^"  When  the 
master  has  taxed  the  costs  of  an  ar])itration  under  the  Lands  Clauses 
Consolidation  Act,  1845,  the  court  has  no  jurisdiction  to  review  his 
taxation"  (r). 

(c)  Southampton  Oadight  and  Coke  Company  v.  Southampton  Union^  L.  R.  2 
Q.  B.  D.  871  ;  S.  0.  46  L.  J.  M.  C.  238. 

(/)  Ex  parte  McBryde^  In  re  Metropolitan  BuUding  Act,  46  L.  J»  Ch.  153. 

(</)  Bedwell  v.  Wood,  46  L.  J.  Ch.  725. 

(A)  BediccU  v.  Wood,  46  L.  J.  Ch.  725. 

(/)  Samlbach  Charity  y.  Nt>rth  Staffordshire  Railway  Company,  Nov,  7,  1877, 
L.  J.  N(»tOf^  of  Casee,  177  ;  L.  R.  Notes  of  Crses,  216  ;  App.  from  Q.  B.  D. 


PART  I. 


OBJECT  OF  THE  TREATISE. 


The  principal  object  of  this  treatise  is  to  assist  an  arbi-  Object 
trator  in  ascertaining  what  are  his  particular  powers  and  treatise. 
relative  duties^  and  how  he  may  best  exercise  the  one  and 
perform  the  other.    As  ancillary  thereto,  the  nature  of  a 
submission  to  arbitration,  and  the  effect  of  an  award,  are 
fully  considered. 


B 


PART  THE   FIRST. 


^f  ti^^'^b^*  This  first  part,  which  is  introductory  to  the  main  object 
ject  and  of  this  work,  namely,  the  exposition  of  the  duty  of  an  arbi- 
theftre^^'  trator,  Ls  occupied  with  the  consideration  of  the  agreement 
part.  by  which  parties  agree  to  submit  their  differences  to  the 

decision  of  an  arbitrator.  An  agreement  of  this  sort  is 
tenned  a  submission  to  arbitration;  or,  more  simply,  a 
submission.  A  preliminary  inquiry  into  its  nature  is  neces- 
sary, since  it  is  the  submission  alone,  that  invests  the 
arbitrator  with  authority,  defines  his  duties,  and  is  the 
foundation  of  all  his  proceedings.  The  several  chapters, 
therefore,  of  this  part,  are  employed  in  investigating,  what 
matters  may  form  the  subject  of  a  submission,  who  may  be 
the  parties  to  that  contract,  and  what  are  the  vai^ious  modes 
of  effecting  it. 

It  is  necessary  here  to  observe  that  by  several  acts  of 
parliament  a  party  may  be  compelled  to  submit  to  arbitra- 
tion ;  in  such  cases  the  submission  cannot  strictly  be  termed 
the  ngreement  of  the  parties. 


CHAPTER  I. 

WHAT  MATTERS  MAY  BE  REFERRED  TO  THE.  DECISION 

OF  AN  ARBITRATOR. 

In  this  chapter  it  is  proposed  to   consider  what  are  the     Part  I. 
subjects  oa  which  an  arbitrator  may  be  called  upon  to  award.  - 

The  first  section  eninnerates  the  civil  interests  over  which  thefii^t^ 
his  jurisdiction  may  be  extended ;  the  second  section  dis-  chapter. 
cusses  the  propriety  of  submitting  to  his  decision  matters 
and  proceedings  of  a  criminal  character. 


SECTION  I. 

ilATTERS  AFFECTING  THE  aVIL  INTERESTS  OF  THE  PARTIES. 

I.  OivU  tngkts  of   the  parties.] — ^All  matters  in  dispute  All  mat* 
concerning  any  personal  chattel  or  personal  wrong  may  be  ccwiim" 
referred  to  the  decision  of  an  arbitrator  (a).     Thus  breaches  personal 
of  contracts  generally,  breaches  of  promise  of  marriage  (b),  or  personal 


wrongrf. 


trespass,  assaults,  charges  of  slander  (c),  differences  respecting 
partnership  transactions  {d)y  or  the  purchase  price  of  pro- 
perty (e),  and  questions  relating  to  tolls  (/),  or  the  right  to 
tithes  Of),  may  all  be  the  subjects  of  a  reference. 

According  to  the  old  authorities,  debts  which  were  termed  DoLtM 
certain,  such  as  debts  on  bond,  or  arrears  of  rent  under  a  ^■^*^"^'**"' 

(a)  Bac.  Ab.  Arb.  A. ;  Blake's  110 ;  Wilkinson  v.  Page,  1  Uare, 

case,  6  Rep.  43  ;  Black.    Comm.  276  ;  Waters  v,  Taylor,  15  Ves.  10. 

iii  15,  15tli  ed.  Baker  v.  Towns-  (t)  Bound  v.  Hatton,  2  Dowl. 

hend,  1  Moore,  120,  S.  C.  7  Taunt.  N.  S.  4  i6. 

422.  if)  Allen  v.  Milner,  2  C.  &  J. 

(&)  16  Ed.  IV.  2  pi.  6.  47. 

(c)  Linch  v.  Dacy,  1  Keb.  848.  (y)  Prosserr.  Goringe,  3  Taunt. 

{(I)  Hewitt  V.  Hewitt,  1  Q.  B.  425. 

B  2 


WHAT  MAY   BE  REFERRED. 


Pakt  I.     lease,  could  not  be  referred  alone  (A),  though  they  might  be 
^^'  '•  ^    '  when  joined  with  other  matters  which  were  uncertain  (i). 
This  ancient  principle,  however,  has  been  long  of  little,  if 
of  any,  practical  importance  (k). 


Real  pro- 
perty. 


Questions 
of  law. 


Actions  at 
law  and 
suits  in 
equity. 

Judg- 
ments. 


There  was  great  jealousy  formerly  in  allowing  questions 
respecting  the  title  to  real  property  to  be  determined  by 
arbitration,  though  it  was  held  even  then,  that  an  arbitrator 
might  direct  a  feoffment  or  release  of  lands  (l).  But  at  the 
present  day  it  is  clear  that  a  partition  of  the  lands  of  joint 
tenants  (m)  or  tenants  in  common  (n),  may  be  made  by  an 
arbitrator,  and  that  settlements  of  disputed  boundaries  (o),  of 
questions  between  landlord  and  tenant  respecting  waste  (p), 
of  title  to  land  by  devise  (g),  and  of  title  to  land  in  general  (r), 
may  all  now  be  effected  by  arbitration. 

Pure  questions  of  law,  as  for  instance  a  demurrer,  may  be 
referred  to  the  decision  of  an  arbitrator  (s).  So  he  may  be 
called  upon  to  determine  the  liability  of  a  party  on  a  pro- 
missory note  (t),  or  to  put  his  construction  on  an  act  of 
parliament  (u),  or  on  the  effect  of  a  will  (cc). 

All  actions  at  law  and  suits  in  equity,  excepting  perhaps 
actions  upon  penal  statutes  by  common  informers  (y),  may 
be  determined  by  arbitration. 

Parties  may  refer  to  arbitration  whether  a  judgment  has 
been  properly  obtained,  whether  it  has  been  satisfied,  or 
whether  it  is  void  or  erroneous  (0), 


{h)  Eolle,  Ab.  Ai*b.  R.  1,  2,  4 ; 
Bac.  Ab.  Arb.  A. ;  Com.  Dig.  Arb. 
D.  3  ;  Morris  v,  Creach,  1  Lev. 
292. 

(i*)  Com.  Dig.  Arb.  D.  3  ;  Rolle 
Ab.  Arb.  R.  3,  5,  6.  See  Ludding- 
ton  V.  White,  Styles,  350. 

{k)  See  Godfrey  r.  Grodfrey,  2 
Mod.  303. 

(T)  3  Black.  Com.  15,  15th  ed. ; 
Com.  Dig.  Arb.  D.  3  ;  Rolle,  Ab. 
Arb.  B.  14,  E.  2,  F.  9,  K.  15,  V. ; 
Marks  v.  Marriott,  1  Ld.  Raym. 
114. 

(m)  Knight  v.  Burton,  6  Mod. 
231. 

(;i)  Johnson  v,  Wilson,  Willes, 
248 

(0)  Taylor  v.  Parry,  1  M.  &  G. 


604. 

(p)  Hunter  v.  Rice,  15  East, 
100. 

(g)  Downs  v.  Cooper,  2  Q.  B. 
256. 

(r)  Doe  d.  Morris  v,  Rosser,  3 
East,  15. 

(«)  Ching  V.  Ching,  6  Ves,  281 ; 
Young,  V.  Walter,  9  Ves.  364  ; 
Matthew  v,  Davis,  1  Dowl.  N.  S. 
679. 

{t)  Wilkinson  v.  Page,  1  Hare, 
276. 

(ii)  Price  V,  Hollis,  1  M.  &  S. 
105. 

(x)  Steff  V.  Andrews,  2  Madd.  6. 

(y)  Stat.  18  Eliz.  c.  6. 

(:;)  Barry  t?.  Grogan,  16  W.  R. 
727. 


CIVIL  INTERESTS.  5 

The  reference  of  an  action  may  be  made  at  any  stage  of    Pa»t  i. 
the  proceedings  from  the  issuing  of  the  writ  (a)  to  the  trial         '       ' 
at  Nisi  Prius  (b) ;  sometimes  eVen  after  verdict  (c).     Con- 
tingent damages  on  a  demurrer  maybe  referred  equally  with 
damages  on  the  issues  in  fact  (d). 

When  the  subject  matter  is  clearly  illegal,  no  binding  Notmat- 

_  J  1^  J  ters  illegal. 

award  can  be  made.  ^ 

Thu8>  where  a  bill  of  exchange  was  accepted  for  a  sum 
awarded  due  on  illegal  stock-jobbing  transactions,  the  arbi- 
trator to  whom  it  had  been  indorsed  was  held  not  entitled  to 
sue  upon  it  (e). 

But  where  transactions  between  parties  have  been  closed  illegal 
by  a  general  award  apparently  good,  the  courts  have  refused  ^c'ount. 
to  reopen  them  on  a  suggestion  that  some  illegal  item  has 
been  admitted  in  account  (/). 

The  future  conduct  of  parties  with  respect  to  the  enjoy-  Future  use 
ment  of  property,  in  matters  beyond  the  power  of  any  perty° 
court  to  prescribe,  is  often  submitted  to  the  regulation  of 
an  arbitrator.  Thus,  an  arbitrator  has  been  called  upon  to 
set  out  what  road  one  of  the  contending  parties  should  have 
over  certain  lands  (gr),  to  determine  with  respect  to  such 
things  as  a  pump,  a  yard,  a  doorway,  a  hedge  and  ditch  (ft),  a 
flue,  a  watercourse,  or  a  waterspout  (i),how  they  shall  in  future 
be  enjoyed  and  used,  and  even  to  say  generally  what  shall  be 
done  by  the  parties  respecting  the  matters  in  dispute  (k). 

Parties  may  also  agree  to  refer  to  arbitration  any  future  Futuro 
differences  between  them,  though  none  at  present  exist  (i).     ^  ^  erenccr. 

II.  Matters  referred  by  statute.] — ^It  often  happens  that  Public  rrri 
private  persons  cannot  deal  with  their  respective  interests  H^hts^bv 

statute. 

(a)  Eogera  v.  Dallimore,6Taimt.  2  B.  &  P.  371,  and  Watts  v.  Brook, 

111  ;  Wynne  v,  Edwards,  1  D.  &  there  cited.    See  Miller  v.  Eobe, 

L.  976.  3  Taunt.  461. 

(6)  Allenby   v.     Proudlock,    4  (g)  Allenby   v.    Proudlock,    4 

Dowl.  54.  Dowl.  64. 

(c)  Thompson  v.  Jennings,   10  (h)  Boodle  v.  Davis,  3  A.  &  E. 
Moore,  110.  200. 

(d)  Cooper  v.  Langdon,  9  M.  &  (i)  Ross    v.    Clifton,    9    Dowl. 
W.  60.  356. 

(c)  Steers  v.  Lashley,  6  T.  R.  61 .         (k)  Wrighteon  v.  By  water,  3  M. 
(/)  Wohlenberg  v,  Lageman,  6      &  W.  199. 
Tannt  250.     See  Aubert r.  Maze,         (T)  Stat.  17&  18 Vict.  c.  125,i  ]  1. 
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WHAT  MAY  BE  BEFERRED. 


Part  I. 

CH.  I.   B.   1. 


Inclosing 
commons^ 
&c. 


Commut- 
ing tithes, 
&c. 


in  lands  as  they  wish  and  as  is  desiraUe,  in  consequence  of 
the  disability  to  contract  of  some  other  parties  interested,  or 
of  some  public  right  affecting  the  property  and  preventing 
any  alteration  in  it.  The  authority,  therefore,  of  parlia- 
ment, which  can  bind  every  one,  and  which  alone  can 
en^ge  for  the  public,  is  frequently  sought  to  authorize  the 
submission  to  arbitration  of  all  the  interests  concerned^ 
public  as  well  as  private. 

Thus,  under  the  sanction  of  an  act  of  parliament,  the 
inclosing  of  commons,  the  allotment  of  lands,  the  deter- 
mining compensation  for  rights  of  common,  the  setting  out 
public  roads,  the  commuting  tithes,  the  defining  boundaries, 
and  the  otherwise  modifying  public  and  private  interests, 
are  frequently  effected  by  an  award  (m). 


Price  and 
compenBO- 
tion  for 
lands 
Taken  for 
under- 
takings of 
a  public 
nature  or 
injured 
thereby. 


EAilways. 


Recent  statutes  have  greatly  enlarged  the  class  of  cases 
which  may  be  or  which  must  be  determined  by  arbitration. 
Where  any  lands  are  authorized  by  any  act  of  parliament  to 
be  taken  for  undertakings  of  a  public  nature,  the  Lands 
Clauses  Consolidation  Act,  1845,  provides  that  in  case  the 
promoters  of  the  undertaking  and  the  party  interested  in 
the  lands  cannot  agree,  when  the  compensation  claimed  or 
offered  shall  exceed  fifty  pounds,  the  latter  may  claim  to 
have  the  amount  of  compensation  due  to  him  determined  by 
arbitrators  according  to  the  provisions  of  the  act  (n). 

Differences  as  to  the  price  of  lands  resold  by  the  pro- 
moters (o),  and  the  compensation  by  reason  of  interests  in 
land  being  injuriously  affected  by  the  works  (p),  may  be 
determined  in  like  manner. 

These  provisions  have  been  extended  to  the  case  of  railways 
by  the  special  enactments  of  the  Railways  Clauses  Consoli- 
dation Act,  1845  (g),  by  which  compensation  for  lands  taken 
or  used  for  the  construction  of  any  railway,  or  injuriously 
affected  thereby,  may  be  determined  according  to  the  mode 


(;»)  Johnson  v.  Hodgson,  8 
Rast,  38  ;  R.  v.  Nockolds,  1  A. 
&  E.  245  ;  Doe  d.  Harris  v.  Saun- 
dcr,  5  A.  &  E.  C64  ;  Willoughby 
V,  Willoughby,  4  Q.  B.  687.  See 
also  the  Appendix  of  Statutes. 

(d)  8  &  9  Vict.  c.  18.  See  Ap- 
[)eudix  of  Statutes.  See  also  P.  I., 
cli.  3,  8.  7,  cl.  6,  as  to  the  mode  of 


suhmisAsion. 

(o)  8  &  9  Vict.  c.  18,  S.130. 

(p)  8  &  9  Vict.  c.  18,  s.  68. 

{q)  8  &  9  Vict,  c  20,  ss.  6,  44  ; 
Clarence  Eailway  Company  v. 
Great  North  of  England  Hallway, 
13  M.  &  W.  706 ;  see  also  P.  I. 
ch.  3,  8.  7,  d.  7,  as  to  the  mode  of 
submission. 
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pointed  out  in  the  last-Damed  statute.    They  have  also  been    p^t  i 
made  applicable  for  ascertaining  the  amount  of  compensation  -  - 

for  lands  authorised  to  be  taken  or  used  under  the  provisions  wid'frdrH. 
of  any  act  for  making  markets  and  fairs  (r),  or  harbours.  Harbours 
docks,  and  piers  («),  or  waterworks  for  supplying  towns  with  piers.' 
water  (€),  or  improvements  in  towns  (u),  or  cemeteries  (jv) ;  ^'^^' 
and  also  for  the  lands  taken,  and  the  damages  caused  to  any  improve - 
lands,  by  proceedings  under  the  Act  to  facilitate  the  Drainage  Jdwiib.  ^^ 
of  Lands  in  England  and  Wales  (y).  Cemote- 

Railway  companies  also  may  refer  any  disputes  between  Drainage. 
themselves  that  they  might  settle  by  agreement  (z).    DiflFer-  ^f^^^jv! 
ences  arising  on  an  agreement  giving  one  railway  company  powers. 
running  powers  on  certain  terms  over  the  line  of  another 
may  it  seems  be  thus  referred  (a). 

The  amount  of  compensation  for  injuries  to  mines  caused  injurieA  to 
by  any  railway  (6),  and  disputes  respecting  the  sufficiency  of  ^uways^ 
engines  and  carriages  to  be  run  on  any  line  by  a  stranger  to  ^^'^^^^^^^  t>f 
the  company  (c),  are  directed  by  the  Railway  Clauses  Con-  tives. 
solidation  Act  to  be  settled  by  arbitration. 

The  amount  of  compensation  due  from  railway  companies  Damago 
in  respect  of  railways  authorized  to  be  abandoned,  for  certain  dontcUail- 
injuries  done  by  their  works,  is  to  be  settled  by  arbitration  ^*^"* 
under  the  provisions  of  the  last-mentioned  statute  (d). 

By  the  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  C'ompui- 
c.  1 25,  88.  3  and  6,  parties  to  an  action  may  in  all  cases  be  renUof^ 
compeUed  by  the  court  or  a  Judge  to  refer  to  arbitration  when  ^^^^^^  ?f 

*^  "^  •  1     11  •  account  m 

the  matter  in  dispute  consists  wholly  or  m  part  of  matters  of  actions. 
mere  account,  which  cannot  conveniently  be  tried  in  the  ordi- 
nary way.   The  subject  is  considered  at  length  further  on  (e). 
Under  the  Judicature  Act,  1873,  any  questiops  arising  in 
a  cause  or  matter,  especially  where  they  require  a  prolonged 


(r)  10  &  11  Vict,  a  14,  s.  6,  the 
Markets  and  Fairs  Clauses  Act, 
1847. 

(8)  10  &  11  Vict  c.  27,  8.  6,  the 
HaxbourSyDocks,  and  Piers  Clauses 
Act,  1847. 

(0  10  &  11  Vict.  c.  17,  s.  6,  the 
Waterworks  Clauses  Act,  1847. 

(w)  10  &  11  Vict  c.  34,  s.  19, 
the  Towns  Improvement  Clauses 
Act,  1847. 

(z)  10  &  11  Vict  c.  65,  8.  6,  the 
Cemeteries  Clauses  Act,  1847. 


(y)  10  &  11  Vict  a  38,  Bs.  10  & 
11. 

(z)  22  &  23  Vict  c.  59. 

(a)  Llanelly  Railway  and  Dock 
CompaDy  v,  London  and  North 
Western  Railway  Company,  L.  B. 
8  Chanc.  943,  on  appe^,  L.  E.  7 
A  pp.  Cas.  550. 

(6)  8  &  9  Vict.  c.  20,  3.  81. 

(c)  8  &  9  Vict  c.  20,  se.  115, 
117. 

(cO  13  &  14  Vict.  c.  83,  s.  25, 

(c)  See  P.  I.,  ch.  3,  s.  6,  d.  11, 


8  WHAT  MAY  BE  REFERRED. 

Pabt  l     examination  of  documents  or  accounts,  or  scientific  or  local 

CHa  I      8.    1 

— '■ *-  investigation,  may  be  referred  to  a  referee  to  report  (/). 

Disputes  «^     Special  enactments  afford  peculiar  advantages  for  the 
master      settling  by  arbitration  differences  between  masters  and  work* 
and  work-    men  in  trades  or  manufactures  (g).    The  cases  of  disputes  that 
may  be  so  settled  are  enumerated  in  statute  5  Geo.  IV.  c.  96, 
s.  2,  and  include  all  disputes  respecting  the  trade  and  manu- 
facture carried  on  by  the  parties. 

Effect  of         Whether  works  proposed  to  be  done  by  local  boards  will 
J^^  ^y     be  injurious,  and  whether  such  injury,  if  any,  admits  of  a 
boards.        money  compensation,  is  by  the  Local  Government  Act,  1838, 
to  be  decided  by  arbitration  (A). 

joint4(tock      By  the  Companies  Clauses  Consolidation  Act,  1845,  facili- 
aS^^    ties  are  given  for  obtaining  an  award  on  questions  authorized 
or  directed  to  be  decided  by  arbitration,  by  any  special  act 
incorporating  a  joint-stock  company  for  the  purpose  of  carry- 
ing on  any  undertaking  (i). 

Small  The  statute  for  the  recovery  of  small  debts  and  demands, 

empowers  the  judge,  with  the  consent  of  parties,  to  refer  to 
arbitration  the  plaint  before  him,  together  with  all  claims 
within  or  without  the  jurisdiction  of  the  county  court  (i). 
But  a  reference  of  a  plaint  affecting  title  to  land  is  not 
within  the  act ;  the  award  cannot  be  enforced  in  the  county 
court,  for  a  prohibition  will  be  granted  to  stay  the  judge  from, 
proceeding  on  the  award  (Z). 

Matters  of      m.  CivU proceedings  at  Quarter  Sessions.] — Until  recently, 

(^^p      civil  proceedings  at  Quarter  Sessions  could  not  be  referred 

Sessions,      j^  ^^^  arbitrator  for  final  decision,  but  the  justices  might 

submit  the  matter  to  a  referee,  and  adopt  his  report  as  the 


(/)  36  &  37  Vict.  c.  66,  ss.  66, 57.  (i)  8  &  9  Vict.  c.  16.  ss.  128— 

(^)  5  G.  IV.  c  96 ;  7  W.  IV.  134.    See  Appendix  of  Statutea  ; 

&  1  Vict.  c.  67,  ss.  1,  2,  3  ;  6  &  9  see  also  P.  I.,  ch.  3,  a.  7,  d.  7. 

Vict.  c.  77,  s.   3 ;  8  &  9  Vict.  c.  (k)  9  &  10  Vict.  c.  95,  s.  77. 

128,  s.  3 ;  35  &  36  Vict  c.  46.  See  the  Appendix  of  Statutes ; 

See  Appendix  of  Statutes.  see  P  I.,  cb.  3,  s.  7,  d.  5, 
(A)  21  &  22  Vict.  c.  98,  ss,  69,         (I)  Knowles  v.  Holden,  24  L.J. 

70,  and  74.      See  Appendix  of  Ex,  223. 

Statutes. 
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foundation  of  their  judgment  (m).  Neither  could  a  question     Paet  I. 
determinable  by  appeal  to   the  sessions  be  decided  by  an  ^'  ^'  ^   ' 
award  on  the  mere  agreement  of  parties  without  an  appeal. 
Thus  it  was  not  lawful  for  a  party  rated  to  a  poor  rate,  and 
the  churchwardens  and  overseers  of  the  parish,  before  appeal 
to  refer  to  arbitration  the  validity  of  the  rate  (n);  and  it  still 
remains  unlawful  to  do  so  on  the  simple  agreement  of  the 
parties.     But  by  the  statute  12  &  13  Vict.  c.  45,  s.  12,  after 
notice  of  appeal  has  been  given  to  the  General  or  Quarter 
Sessions  against  any  order,  rate,  or  other  matter  (except  a 
summary  conviction,  or  order  in  bastardy,  or  any  proceeding 
relating  to  the  revenue  or  post-office),  the  parties  by  leave 
of  a  judge  of  the  Court  of  Queen's  Bench  may  refer  the 
matter  of  the  appeal  to  arbitration,  and  the  award  may  be 
enforced  by  attachment  or  as  a  judgment  of  the  Court  of 
Quarter  Sessions.     By  s.  13  of  the  same  act,  after  an  appeal 
has  been  entered,  the  Court  of  Quarter  Sessions,  with  the 
consent  of  the  parties,  may  refer  it  on  such  terms  as  the 
court  shall  think  reasonable,  and  the  award,  on  application 
in  due  time  made  b^  either  party,  may  be  entered  as  the 
judgment  of  the  sessions. 

The  court  has  prevented  parish  officers  from  levying  a  poor 
rate  by  distress  in  fraud  of  an  award  to  which  they  were 
submitting  parties  (o). 

IV.  Suits  in  Divorce  Courts,] — Questions  within  the  cogni-  Suits  for 
sance  of  the  ecclesiastical  courts  have  sometimes  been  deter-    ^^°^^- 
mined  by  arbitration.      It  has  been  said,  that  causes  matri- 
monial seem  not  arbitrable,  because  marriage  ought  to  be 
free,  and  religion  disallows  the  severing  those  whom  the 
church  has  joined  (p). 

But  instances  are  not  wanting  in  which  matrimonial 
matters,  such  as  the  terms  of  a  separation,  have  been  de- 
cided by  an  award  (q). 

When  the  parties,  on  the  eve  of  the  trial  of  a  suit  by  a  wife 

(w)  R.  V.  Natland,  3  Bun\  S.  C.  (o)    The    London    and    North 

793 ;  R   V.  JJ.   Northampton,  2  Western    Railway    Company    v. 

Bott.  pi.  936,  S.  C.  Cald.  30  ;  R.  Bedford,  17  Q.  B.  978. 

V.  Harding,  2  Salk.  477.  (p)  Bac.  Ab.  Arb.  A. 

(n)  Thorpe  t .  Cole,  4  Dowl.  457,  (q)  Soilleux  v.  Herbst,  2  B.  &  P. 

S.  S.  2  C.  M.  <k  R.  367,  S.  C.  in  444  ;  Bateman  v.  Olivia,  Countess 

error,  1  M.  &  W.  531.  of  Ross,  1  Dow.  235. 
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PabtI. 

vli*  1*    B*   «• 


for  judicial  separation  on  the  ground  of  cruelty,  agreed  that 
the  cause  should  not  be  moved,  and  that  arbitration  should 
be  resorted  to  as  to  the  terms  of  the  separation.  Sir  Cresswell 
Cresswell,  Judge  Ordinary  of  the  Divorce  Court,  refused  to 
allowthe  petitioner  to  proceed  with  the  original  suit,she  having 
wilfully  opposed  obstacles  to  the  progress  of  the  arbitration  (?'). 


Felonies. 


Examina- 
tion of  a 
bankmpt. 

Striking 
an  attor- 
ncy  off  the 
rollB. 


Miscle- 
meonors. 


SECTION  II. 

MATTERS  OF  A  CRIMINAL  NATURE. 

Some  criminal  matters  and  the  criminal  proceedings 
founded  on  them  may  be  submitted  to  arbitration. 

To  ascertain  what  these  matters  are,  it  is  important  to 
consider  in  what  cases  the  law  will  allow  a  criminal  charge 
to  be  disposed  of  by  private  agreement  or  compromise.  For 
the  power  to  refer  must  be  dependent  upon  the  power  to 
compromise. 

The  old  rule,  that  matters  criminal  are  not  arbitrable 
because  they  are  to  be  punished  for  the  public  good  (a), 
applies  universally  in  cases  of  felony.  Any  agreement  not 
to  give  evidence  against  a  party  accused  of  felony  on  his 
trial  (t),  or  in  any  way  to  compound  such  a  charge,  is  entirely 
illegal  and  void  (ti).  An  agreement  by  assignees  of  a  bank- 
rupt to  forbear  having  him  examined  respecting  certain  sums 
which  he  had  received  and  not  accounted  for  is  void  (x).  So 
also  an  agreement  to  drop  proceedings  on  a  rule  for  striking 
an  attorney  off  the  rolls,  or  calling  on  him  to  answer  the 
matters  of  an  affidavit ;  for  the  public  is  interested  in  the 
inquiry  not  being  stifled  (ij).  In  all  these  instances  a  refer- 
ence would  be  equally  objectionable  in  principle. 

But  an  agreement  to  settle  a  misdemeanor  may,  in  some 
cases,  be  perfectly  valid  in  law  (0);    and  indictments  for 

(r)  Hooper  v.  Hooper,  29  L.  J. 
Div.  Cas.  59,  S.  C.  1  Sw.  &  Tr. 

602. 

(«)  Bac.  Ab.  Arl).  A. 

{t)  Mason  r.  Watkins,  2  Vent. 
109  ;  Jones'  case,  1  Leon,  203. 

(u)  Dragc  r.  Ibberson.  2  Esp. 
CAli ;  Johnson  v.  Ogilby,  3  P.  W. 
277. 


(x)  Nerot  v,  Wallace,  3  T.  R. 
J  7. 

(j/)  Kirwan  v.  Goodman,  9 
Dowl.  330;  Pool  r.  Bousfield,  1 
Camp.  55. 

(z)  Drage  v,  Ibberson,  2  £ap. 
643  ;  Blanchard  v.  Lilly,  9  East, 
497  ;  Johnson  t?.  Ogilby,  3  P.  W. 
277. 
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various  species  of  misdemeanors  are  continually,  and  with     PartI. 

•  CH   I    s    2 

the  sanclion  of  the  courts,  referred  to  an  arbitrator  for      '  *   '   ' 
decision. 

A  rule  of  very  general  application  as  to  what  criminal  Where 
matters  may  be  referred,  is  thus  stated  by  Gibbs,  C.  J. : —  ^InJ   ^ 
"  Where  a  party  injured  has  a  remedy  by  action  as  well  as  c""™*! 
by  indictment,  nothing  can  deter  such  party  from  referring  referable. 
the  adjustment  of  the  reparation  which  he  is  to  receive  to 
arbitration^  although  a  criminal  prosecution  may  have  been 
commenced  "  (a). 

A  similar  rule  is  laid  down  in  the  following  case.  An  in<Jict- 
indictment  for  a  conspiracy  to  obstruct  persons  in  carrying  conapiracy. 
on  their  business  as  owners  of  omnibuses,  had  been  referred, 
at  the  suggestion  of  the  judge  before  whom  the  trial  had 
commenced.  On  the  case  coming  before  the  Court  of  King's 
Bench  on  another  point,  Patteson,  J.,  in  his  judgment  adopted, 
as  containing  a  statement  of  the  common  law,  the  following 
passages  from  a  note  to  Chitty's  Statutes  (6),  "  That  criminal 
offences  which  are  personalj  such  as  assault,"  &c.,  "  and  for 
which  an  action  of  damage  would  lie,  may,  it  is  said,  be  sub- 
mitted to  arbitration;"  and,  "if  an  indictment  has  been 
preferred  in  any  such  case,  the  matter  of  complaint  may  still 
be  referred  by  leave  of  the  court "  (c).  Eeferring  to  the 
above  case  on  a  subsequent  occasion,  the  court,  adopting  the 
principles  above  cited,  declined  to  lay  it  down  as  law,  that  an 
indictment  for  conspiracy  could  be  referred  (d). 

The  liniits  of  compromise  in  criminal  matters  are  still 
farther  defined  in  another  instance. 

There,  Lord  Denman,  C.J.,  in  pronouncing  the  decision  of 
the  Court  of  Queen's  Bench,  that  a  compromise,  though  with 
the  sanction  of  the  court,  of  an  indictment  for  riot  and  assault 
was  illegal,  embodied  in  his  judgment  the  following  rule: 
"  That  the  law  will  permit  a  compromise  of  all  ofifences  for 
which  the  injured  party  might  sue  and  recover  damages  in  an 
action.  But  if  the  offence  is  of  a  public  nature,  no  agreement  Oflfence  of 
can  be  valid  that  is  founded  on  the  consideration  of  stifling  nS^e^^not 
the  prosecution  of  it."    Then,  applying  the  rule  to  the  case  referable. 

(a)  Baker    v.     Townshend,    1  (c)  R.  ».  Bardell,  5  A.  &  E.  619, 

Moore,  120,  S.  C.  7  Taunt.  422.  S.  C.  reported  as  R.  v.  Shillibeer, 

(6)  1  Chitty'a  Statutes,  33.  Note  5  Dowl.  238. 

(h)  to  Stat.  9  &  10  W.  Iir.  c.  15.  (d)  R.  v.  Hardey,  14  Q.  B.  529. 
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WHAT  MAY  BE  BEFERRED. 


PabtT. 

CH.  I.   3.   2. 


Indictment 
for  offence 
againRt  the 
Toleration 
Act. 


Indict- 
ment for 
assaalt. 


Indict- 
ment for  a 
nuisance. 


For  per- 
jury. 

For  non- 
repair of 
highway. 


before  him,  Lord  Denman  added, "  In  the  present  instance  the 
offence  is  not  confined  to  personal  injury,  but  is  accompanied 
with  riot  and  obstruction  of  a  public  officer  in  the  execution  of 
his  duty.  These  are  matters  of  public  concern,  and  there- 
fore not  legally  the  subject  of  a  compromise  "  (e). 

In  accordance  with  the  rule  which  has  been  above  laid 
down,  it  had  been  previously  decided  that  an  agreement  to 
drop  a  prosecution  for  an  offence  against  the  Toleration  Act 
was  illegal,  as  impeding  the  course  of  public  justice,  and 
Le  Blanc,  J.,  had  relied  on  the  distinction,  that  the  prosecu- 
tion was  for  a  public  misdemeanor,  and  not  for  any  private 
injury  to  the  prosecutor  (/). 

In  cases  of  ordinary  assaults,  where  the  party  injured  has 
proceeded  by  indictment,  all  the  authorities  concur  that  the 
policy  of  the  law  will  admit  of  a  compromise  or  reference  Qjr). 

Indictments  for  nuisances  of  all  sorts,  such  as  raising  an 
embankment  in  a  river  (h),  or  carrying  on  an  offensive 
trade  (i),  have  been  continually,  with  the  sanction  of  the 
presiding  judge,  referred  on  the  trial.  No  objection  has  as 
yet  been  taken  to  the  validity  of  such  a  reference,  though 
the  essence  of  an  indictment  for  a  nuisance  is  the  injuiy  to 
the  public. 

It  is  quite  clear  that  an  indictment  for  perjury  cannot 
legally  be  referred  (j). 

Notwithstanding  an  opinion  expressed  in  an  earlier  case  (A), 
it  is  now  decided  that  an  indictment  for  non-repair  of  a  high- 
way is  not  capable  of  being  lawfully  determined  by  arbitra- 
tion, as  it  is  not  a  case  in  which  the  party  injured  had  a 
remedy  by  action  (l). 


Compro- 
mise after 
conviction. 


After  conviction  a  compromise  has  often  been  sanctioned 


(«)  Keir  v,  Leeman,  6  Q.  B.  308, 
S.  C.  Keogh  V,  Leeman,  8  Jur. 
824. 

(/)  Edgcombe  v.'  Rod,  5  East, 
294. 

(a)  Elworthy  v.  Bird,  2  Sim.  <fe 
Stu.  372,  S.  C,  not.  S.  P.,  2  Bing 
258 ;  9  Moore,  430 ;  Blake's  case,  6 
Rep.  43 ;  4  Black.  Coram.  363,  I6th 
ed.;  R.  v.  Rant,  Kyd  on  Awards, 
64  ;  R.  1?.  Coombs,  lb  ;  Horton  r. 
Benson,  Freem.  20. 


(h)  Dobson  v.  Groves,  6  Q.  B. 
637  ;  Fallowes  v,  Taylor,  7  T.  R. 
475. 

(i)  R.  V.  Moate,  3  B.  &  Ad.  237 ; 
R.  V.  Gore,  8  Dowl.  102. 

0)  R.  V.  Hardey,  14  Q.  B.  529; 
Collins  V.  Blantem,  2  Wils.   341. 

(A)  R.  V.  Cotesbatch,  2  D.  &  R. 
265.  See  R.  v.  Cotton,  3  Camp. 
444. 

(0  R.  V.  Blakemore,  14  Q.  B. 
544. 
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by  the  *  courts.     Thus,  agreements  of  compromiae  made  by     P^^t  I. 
defendants  with  the  approval  of  the  court,  after  conviction   ■  '  '     -- 
of  the  several  misdemeanors  of  ill-treating  a  parish  appren- 
tice (m),  and  of  disobeying  an  order  of  maintenance  (n)  made 
by  justices,  have  been  sustained  as  legal. 

A  presentment  and  proceedings  before  commissioners  of  Present- 
sewers,  to  procure  the  removal  of  some  weirs  and  hatches  ^^^  q^^^. 
in  a  river,  have  been  made  the  subject  matter  of  a  valid  missioners 

•^  of  sewers. 

award  (o). 

In  criminal  matters^  after  conviction  before  a  Court  of  indict- 
Quarter  Sessions,  a  reference  is  lawful ;  for  where  a  defen-  ^^pe 
dant,  after  conviction  before  the  Quarter  Sessions  on  an  Quarter 
indictment  for  assault,  was  called  up  for  judgment,  and  by 
the  recommendation  of  the  court  the  prosecutor  and  defen- 
dant entered  into  an  agreement  of  reference  respecting  the 
matters  in  difference  between  them,  including  the  assault 
and  the  costs  of  the  indictment,  on  its  being  contended,  on 
the  strength  of  iJ.  v.  Harding  (p),  that  the  Quarter  Sessions 
had  no  power  to  refer  the  matter  to  be  determined  by  an- 
other, the  Court  of  Common  Pleas  sustained  the  validity  of 
the  submission  (q). 

It  seems  the  better  opinion,  though  there  is  no  express  Consent  of 
decision  on  the  point,  that  the  consent  of  the  court  in  which  J^erefe- 
an  indictment  is  pending  for  trial  must  be  obtained  in  order  fence  of 
that  the  reference  should  be  effectual  {r),  ments! 

(m)  Beeleyi^.Wingfield,  llEast,  (g)  Baker    v.    Townshend,     7 

46.  Taunt.  422,  S.  C.  1  Moore,  120. 

(n)  Kirk  v,  Strickwood,  4  B.  &  (r)  B.  v.  Bant,  Kyd  on  Awards, 

Ad.   421.       See   also  Qoodal  v.  64  ;  E.  r.  Coombs,  ib.,  1  Chitty's 

Lowndes,  8  Jastice  of  the  Peace,  Stat.,  33,  note  (b)  to  9  &  10  W. 

771.     Nov.  23,. 1844,  Q.  B.  III.  c.15  ;  R.  v.  Bardell,  6  A.  & 

(o)  Doddington  v.  BaUward,  7  E.  619,  S.  C.  5  Dowl.  238 ;  R  v. 

Dowl.  640.  Hardey,  14  Q.  B.  529. 

(p)  2  Salk.  477. 
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CHAPTER  II. 
WHO  MAY  REFER  MATTERS  TO  ARBITRATION. 
Pabt  r.    In  this  chapter  we  proceed  to  examine  who  are  the  persons 

f  W    TT    H     I  

'—'  Ccapable  of  submitting  differences  to  arbitration. 

contente  of  ^^^  ^^^^  section  treats  of  those  who  are  interested  on  their 
the  second  own  account  in  the  matters  in  dispute;  the  second  investi- 
gates the  powers  and  liabilities  of  those  who  have  not  neces- 
sarily any  personal  interest,  but  act  rather  in  the  capacity 
of  agents  or  trustees  for  others ;  while  the  third  enumerates 
some  classes  of  persons  who  derive  their  authority''  to  refer 
from  acts  of  parliament. 


SECTION  L 

PERSONS  INTERESTED  IN  THE  SUBJECT  MATTEBS. 

Persons  I.  Parties  caimhle  of  disponing  of  their  rights.'] — Every 

contract'    one  capable  of  making  a  disposition  or  release  of  his  right 
ing.  can  make  a  submission  to  an  award  (a).     But  those  wlio  are 

attainted  or  outlawed  cannot  submit,  for  they  have  no  pro- 
perty, and  cannot  by  law  contravert  anything  (6). 

Persons  that  cannot  contract  cannot  submit  to  arbitration. 
Pursuant  to  this  IcJiding  principle  it  is  broadly  laid  down  in 
the  older  authorities  that  femes  covert,  persons  compelled  by 
threats  and  imprisonment,  and  persons  professed  in  religion, 
cannot  submit  (c). 

(a)  Com.  Dig.  Arb.  D.  2.  (c)  Bac.  Ab.  Aib.  C. ;  Com.  Dig. 

(b)  Bac.  Ab.  Arb.  C.  Axb.  D.  2. 


PERSONS  INTERESTED. 
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Pakt  I. 


II.  Femes  CoveH.] — Some  exceptions  exist  to  this  propo- 
sition, as  far  as  regards  femes  covert.    For  where  the  husband, 


by  exile,  banishment,  abjuration,  or  profession  of  religion,  was  covert. 
civiliter  mortuus,  the  wife  was  always  held  capable  of  making  Husband 
contracts,  and  acting  in  every  respect  as  a  feme  sole,  and  con-  mortuus. 
sequently  might  be  a  party  to  a  reference  (d). 

The  wife  of  a  felon,  transported  for  life,  would  be  equally  Trans- 
competent  (e).  So,  during  the  term,  the  wife  of  one  tran- 
sported for  seven  years  only  (/).  So  likewise  the  wife  of  an  Alien 
alien  enemy,  but  not  of  an  alien  ami ;  for  the  later  decisions 
seem  to  show,  that  it  is  only  where  the  absence  of  the  hus- 
band from  the  country  is  involuntary,  that  the  law  invests 
the  wife  with  a  separate  character  (g). 

Sometimes  by  local  custom,  as  in  the  city  of  Loudon,  a  Sole  trader 

.    «  •  .  1       •      1    .  1       •  1      Ii^  London. 

married  woman  is  authorized  to  carry  on  busmess  as  a  sole 
trader  (A),  Jt  is  apprehended  she  might  refer  disputes  re- 
specting her  business  to  arbitration. 

Where  a  married  woman  has  a  separate  estate  settled  to  Separate 
her  separate  ase,  she  is  considered  in  equity  (i),  though  not  equity. 
in  law  (k),  competent  to  act  concerning  it^  in  all  respects  as 
a  single  woman.    But  where  she  is  interested  in  real  estates,  ^^^fjf*? 

1      r  lit  1      •  ^°*  aettlea 

which  are  not  settled  to  her  separate  use,  she  is  not  so  treated,  to  her 
even  in  equity.     In  one  instance  the  Court  of  Chancery  re-  Jl^'**® 
fused  to  permit  a  reference  to  arbitration,  one  of  the  parties 
being  stated  to  be  a  feme  covert  interested  in  real  estate,  or 
even  a  reference  to  the  master  to  inquire  whether  it  would 
be  for  her  benefit  as  in  the  case  of  an  infant  (I),    A  consent 


(d)  Co.  Litt.  1,  lust.  133,  a. ; 
Coantess  of  Portland  v,  Prodgers, 
2  Vera.  104. 

(e)  Nowsome  v.  "Bowyer,  3  P. 
W.  37. 

(/ )  Sparrow  p.  Carruthers,  cited 
in  Marsh  v.  Hutchinson,  2  B.  & 
P.  226 ;  also  in  Lean  v,  Schutz, 
W.  Bl.  1197;  Carroll'.  Blencow, 
4  Esp.  27. 

(p)  ilarah  r.  Hutchinson,  2  B. 
&  P.  226  ;  Bai'deu  v.  Keverberg, 
2  M.  &  W.  61 ;  Deerly  v.  Duchess 
of  [Mazarine,  1  Salk.  116,  S.  C.  1 
Lord  fiaym.  147.  See  also  Wal- 
ford  p.  Duchesse  de  Pienne,  2 
£bp.  553 ;  Franks  v,  Duchesse 
de  Pienne,  2  Esp.  587 ;  Kay  v. 
Dachesse  de  Pienne,  3  Camp.  122  ; 


Do  Gaillon  v,  L'Aigle,  1  B.  &  P. 
357. 

(/i)  Beard  v.  Webb,  2  B.  &  P. 
93. 

(i)  Peacock  v.  Monk,  2  Ves.  sr. 
1.90  ;  Alien  v.  Papworth,  1  Yes. 
Br.  163  ;  Pybus  v.  Smith,  1  Ves. 
189 ;  Dubois  v.  Hole,  2  Vern. 
613  ;  Jones  v.  Harris,  9  Ves.  486 ; 
Hulmo  r.  Tenant,  1  Bro.  C.  0. 
16  ;  lleatley  v.  Thomas,  15  Ves. 
596;  Grigby  v.  Cox,  1  Ves.  sr. 
517. 

(k)  Marahall  v.  Button,  8  T.  R. 
545,  overrulling  Corbett  v.  Poel- 
nitz,  1  T.  R.  5 ;  Beard  r.  Webb, 
2  B.  &  P.  93. 

(I)  Davis  V,  Page,  9  Ves.  350. 


IG  WHO  MAY  REFER. 

Pabt  I.     of  a  married  woman  to  be  bound  by  an  award  already  made, 
'      '  '   cannot  bind  her  as  it  often  will  a  feme  sole  (w). 

An  award,  on  a  reference  relating  to  lands  in  Jamaica,  to 
which  married  women  interested  therein  were  parties,  was 
held  void  by  the  Judicial  Court  of  Privy  Council,  on  account 
of  their  coverture  and  disability  to  bind  themselves  (n). 
Agreeing         Where  a  married  woman  has  been  a  party  to  a  submission, 
rence*wUh  ^^^  ^^  award  has  been  made,  a  court  of  law  will  refuse  to 
a  miMTied    set  aside  the  award,  on  the  ground  that  she  is  not  bound  by 
knowing      it,  at  the  prayer  of  a  party  to  the  submission,  who,  from  the 
her  cover-    Qy^^^  ^^^g  cognisant  of  her  coverture,  for  he  never  should  have 
consented  to  refer  the  matters,  and  allow  her  to  become  a 
party,  if  he  intended  to  make  this  objection  (o). 
Eflfect  of         Whether  a  single  woman,  party  to  a  reference,  is  freed 
^*liabmty  ^^^^  liability  to  an  attachment  for  disobedience  to  an  award 
of  single     ]yy  a  subsequent  marriage,  is  considered  subsequently  (p). 

Submission      III.  Hushaud  mid  Wife!] — Where  a  wife  had  instituted  a 

husband      Suit  for  a  divorce,  and  also,  by  her  next  friend,  iiled  a  bill 

and  wife,     against  her  husband  in  the  Irish  Court  of  Chancery;   all 

divorce.      matters  in  difference  between  the  parties  were  referred,  and 

the  award  was  confirmed  in  Chancery,  and  also  on  appeal  in 

the  House  of  Lords,  though  the  next  friend  was  not  a  party 

to  the  reference  (g). 

Between         A  submission  by  a  husband  and  a  trustee  of  the  wife,  of 

and  wife's    ^'^  matters  in  difference  between  the  husband  and  wife, 

trustee,       including  a  suit  for  a  divorce  instituted  by  the  latter,  was 

divorce.      permitted  to  be  made  a  rule  of  the  Court  of  Common 

Pleas  (r). 

Husband's       A  husband  may  submit  differences  respecting  the  chattels 

rSerwife*s  ^^  ^^  ^^  right  of  his  wife  to  an  award,  for  he  may  dispose  of 

chattels,      them  («).    So  he  may  refer  his  claims  for  a  debt  upon  a  bond 

made  to  his  wife  before  coverture,  and  the  award  will  bind 

the  wife  after  his  death  (f) ;  for  an  award  in  the  husband's 

(ni)  Evans  r.  Cogans,  2  P.  W.  of  Ross,  1  Dow.  235. 

450.  (r)  Soilleux  v.  Herbst,  2  B.  & 

{n)  Strachan     v.     Dougall,     7  P.  444 

Moore,  P.  C.  366.  (,s)  Bac.  Ab.  Arb.  C. ;  Smith  r. 

(o)  In  re  Warner,  2  1).  &  L.  148.  Ward,  Styles^  351. 

(p)  Auon.  1  Cromp.  265.    See  (Q  Com.  Dig.  Arb.  D.  2;  March, 

P.  III.,  ch.  6,  B.  1,  d-  3.  77. 

(}}  Batemau  v.  Olivia  Countess 
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favour  respecting  chattels/ real  or  personal,  claimed  in  right    PabtL 
of  the  wife,  amounts  to  a  sort  of  judgment,  and  operates  as  a 


as 


reduction  of  them  into  possession  (u).  If  the  husband  only  chltt^is 
submit,  it  is  sufficient  to  bring  before  the  arbitrator  a  question  executrix. 
relating  to  a  debt  due  from  the  wife  as  executrix  or  adminis- 
tratrix, for  the  husband  is  chargeable  with  it  by  the  mar- 
riage (x).  So  a  submission  is  good  by  a  husband  only  of  a 
lease  for  years,  which  his  wife  has  as  executrix;  and  the 
award  will  bind  her  after  his  death  (y). 

When  a  husband  has  contracted  to  sell  his  wife's  interest  Husband's 
in  real  estates,  at  a  price  to  be  fixed  by  arbitration,  equity  refer  wife's 
has,  in  some  instances,  decreed  him  to  procure  her  to  join  in  J^e»l  estate. 
conveying  the  lands,  on  the  principle  that  he  must  be  pre- 
sumed to  have  gained  her  consent  before  the  bargain  was 
made.     Lord  Eldon  has,  however,  expressed  doubts  of  the 
propriety  of  that  course,  as  the  policy  of  the  law  is,  that  a 
married  woman  is  not  to  part  with  her  property  but  by  her 
own  free  will  (z).    Whether  he  is  liable  to  an  attachment  for  Liability 
refusing  to  pay  a  siun  which  ah  award  had  ordered  his  wife  ment  for' 
to  pay  before  her  marriage  is  doubtful  (a).  def^^t. 

IV.  Infants,] — If  an  infant  submit  to  arbitration,  he  may  Infant's 

execute  or  avoid  it  at  his  election,  as  he  may  most  of  his  voidible^^ 

other  contracts  (6).     In  an  old  case,  an  infant's  submission  "^^t  void. 

was  said  to  be  void  (c),  and  not  voidable  only  as  it  is  now  Persons  of 

considered.     K  a  man  of  full  age  is  jointly  bound  with  an  bound  for 

infant  to  stand  to  an  award,  such  obligation  will  bind  the  "^*^** 
former  ((2).    A  father  or  guardian  may  bind  himself  that  an 
infant  son  or  ward  shall  perform  an  aw*Mrd  (e).     But  if  the 


(u)  WUliams,  Ezors.,  538,  687  ; 
1  RoUe  Ab.  Arb.  245,  D.  See 
also,  1  Boper,  on  Husband  &  Wife, 
185,  219, 2nd  ed. ;  Hunter  v.  Rice, 
15  East,  100;  Oglander  v,  Boston, 
1  Vem.  396. 

(x)  Com.  Dig.  Arb.  D.  2 ;  1 
Rolle  Ab.  246,  2. 

(y)  Com.  Dig.  Arb.  D.  2  ;  Bac. 
Ab.  Arb.  C. ;  Linmley  v,  Hutton, 
Kolle  Bep.  269  ;  do.  Jac.  447. 

(z)  Emeiy  v.  Wase,  5  Ves.  846  ; 
8  Ves.  504  a  ;  Beiry  v.  Wade,  Cas, 
Temp.  Finch,  180. 

(a)  AnoD,  X  Cromp.  265, 3rJ  eU. 


See    .  III.,  eh.  6,  s.  1,  d.  3. 

(6)  Bac.  Ab.  Arb.  C;  Com. 
Dig.  Arb.  D.  2  ;  Grodfrey  v.  Wade, 
6  Moore^  488  ;  Harvey  v,  Ashley, 
3  Atk.  607 ;  Holt  v.  Ward,  Fitz- 
gibbon,  176,  275. 

(c)  Budston  V.  Yates,  March, 
111,  141 ;  1  Bolle  Ab.  Arb.  A. 
268. 

(cT)  Com.  Dig.  Arb.  D.  2  ;  Bean 
V,  Newbury,  1  Lev.  139. 

(e)  GUI  V.  Russell,  Freem.  62 
139 ;  Roberts  v.  Newbold,  Comb. 
318 ;  Bowyer  r .  Blorksidge,  3  Lev, 
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WHO  MAY  REFER. 


Pabt  I. 

CH.  n.  8.  1. 


Whether 

equity  will 

enforce 

award 

against 

infant 

Reference 
to  master, 
whether 
arbitration 
for  infant's 
benefit. 

Infant  not 
bound  by 
attorney. 


award  direct  that,  on  payment  by  defendant  of  a  sum  of 
money,  the  infant  shall  execute  a  release,  though  the  sub- 
mission to  which  be  is  a  party  may  be  good,  as  it  may  be  for 
his  benefit,  yet  the  award  will  be  void,  as  an  infant  cannot 
execute  a  binding  release  ;  and  the  father  will  be  unable  to 
enforce  the  arbitration  bond  against  the  defendant  (/).  An 
infant  may  be  directed  by  the  award  to  pay  costs  (g). 

Equity,  it  has  been  said,  will  not  decree  an  award  to  bind 
an  infant  (h),  but  the  rule  is  not  without  an  exception  (i). 

When  an  infant  is  a  party  to  a  suit  in  Chancery,  the  court 
win  refer  it  to  the  master  to  ascei'tain  whether  it  would  be 
for  the  infant's  benefit  that  the  suit  should  be  submitted  to 
arbitration,  and  will  make  an  order  in  accordance  with  the 
master's  repjort  (i). 

Infant  plaintifls  in  a  suit  in  chancery  suing  by  their  next 
friends  cannot  be  bound  by  acts  of  the  attorney  referring  the 
feuit  to  arbitration,  and  the  award  will  be  void  for  the  want  of 
mutuality,  if  the  object  of  the  reference  fails  in  conse- 
quence (/)•  But  if  parties  to  suits  to  which  infants  also  are 
parties  agi'ee  to  refer,  they  cannot  evade  their  submission, 
or  defeat  the  award  on  the  ground  that  the  infants  were  not 
boimd ;  for  they  must  be  presumed  to  have  known  that  the 
infants  could  not  be  bound,  and  therefore  in  the  consent  of 
the  persons  of  full  age  they  have  all  the  consideration  for 
which  they  had  stipulated  (7?i). 


Partner 
cannot 
bind  co- 
partner. 


V.  Partners  and  parties  icith  joint  interests^ — If  a  man 
submit  for  himself  and  his  partner  all  matters  in  diflference 
between  the  partnership  and  another,  the  partner  submitting 
shall  be  bound  to  perform  the  award ;  but  the  other  shall  not, 


(/ )  Knjeht  V.  Stone,  W.  Jones, 
Rep.  164,  a  C.  Stone  v.  Knight, 
Latch,  207  ;  Noy,  93. 

(g)  Proudfootv.  Poile,  3  D.  &  L. 

524. 

(A)  Cavendisb  v. ,  Eq. 

Cas.  Ab.  49,  8.  C.  1  Caa.  in  Chan- 
cery, 279  ;  Evans  v.  Oogan,  2  P. 
W.  450. 

{i)  Bishop  of  Bath  and  Wells  v. 
Hippesley,  cited  in  Harvey  v.  Ash- 
ley, 3  Atk.  607.  See  P.  III.,  ch. 
4,  8.  1,  d«  2. 

(A)  Davis  r.  Page,  9  Ves.  350. 


See  also  Dowse  v,  Coxe,  10  Moore, 
286. 

(0  Bidden  v.  Dowse,  6  B.  &  C. 
255,  in  error  from  C.  P.,  8.  C.  9 
D.  &  R.  404.  See  case  below, 
reported  Dowse  v.  Coxe,  10  Moore, 
272,  S.  C.  3  Bing.  20. 

(m)  Wrightson  t>.  Bywater,  3 
M.  &  W.  199 ;  Jones  v.  Powell 
6  Dowl.  483 ;  Warner,  In  re,  2  D. 
&  L.  148.  See  Wyld,  Ex  parte,  30 
L.  J.  Bank.  10,  S.  C.  2  De  Q.  F.  & 
J.  642. 
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because  he  is  a  stranger  to  the  award.     If,  however,  the  latter    p^»t  i. 
refuse,  it  is  a  breach  of  the  submission  by  the  partner  who      '   '  '  ' 
agreed  to  the  reference  {^ii). 

The  same  rule  prevails  in  the  case  of  a  general  paFtner- 
ship,  as  well  as  in  the  case  of  a  partnership  in  a  particular 
transaction.  There  is  no  implied  authority  in  either  case  for 
some  of  the  partners  to  bind  the  others  by  a  submission  to 
arbitration  made  without  their  knowledge  or  assent ;  for  it 
forms  no  part  of  the  transaction,  in  which  they  are  jointly 
engaged,  and  joint  contractors  can  only  be  made  responsible 
for  transactions  arising  in  the  way  of  their  business  or 
employment.  It  is  not,  however,  necessary  that  that  assent 
must  be  given  in  any  pai*ticular  form  of  words,  nor  is  it 
required  to  be  made  under  the  hand  of  the  co-partner.  All 
that  is  necessary  is,  that  there  should  be  some  evidence  of  an 
ad;ual  authority  conferred.  Such  a  power  does  not  arise  out 
of  the  relation  of  partnership,  and  is  not,  therefore,  to  be 
inferred  from  such  relation  (o). 

If,  on  a  dissolution  of  partnership,  one  partner  authorize  Power  to 
the  other  to  collect  the  assets  and  to  sue  in  their  joint  names  rivJpower 
to  recover  debts  due  to  the  firm,  the  acting  partner  cannot  ^  ^^^^' 
refer  to  arbitration  an  action  brought  on  such  authority  so  as 
to  bind  the  retiring  partner ;  for  though  a  court  of  equity 
would  have  compelled  the  retiring  partner  to  allow  his  name 
to  be  used  in  suing,  he  could  not  be  forced  to  submit  to 
arbitration  {p). 

Even  the  individual  partners  who  are  parties  to  the  refer-  All  must 
ence,  are  sometimes  not  bound  by  the  award.     Thus,  where  ^one^ 
by  a  deed  of  covenant  purporting  to  have  been  made  between  bound. 
several  persons  who  were  partners,  the  partnership  accounts 
and  all  matters  in  difference  between  the  parties  or  any  two 
of  them  were  referred,  and  two  only  of  the  partners  executed 
the  deed,  an  award  deciding  on  a  separate  claim  between  the 
two  who  executed  was  not  held  binding  upon  them,  as  the 
consideration  to  each  to  execute  his  own  submission  was  the 


(n)  Bac  Ab.  Arb.  C. ;  Com.  Dig.  Barnell  e.  Miuot,  4  Moore,  340 ; 

Arb.  D.  2  ;  Strangford  v.  Green,  2  Wood  v.  Thompson,  Rol.  Ab.  Arb. 

Mod.  228.  r.  11,  p.  249.     See  Boyd  v.  Era- 

(o)  Stead  v.  Salt,  10  Moor,  389,  merson,  2  A.  &  E.  184. 

8.  C.   3  Bing.   101 ;     Adams  v.  (p)  Hatton  v.  Boyle,  3  H.  &  N. 

Bankhart,    1    C.   M.   &  B.   681 ;  500,  S.  C.  27  L.  J.  Ex.  486. 
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Part  I. 

CH.  II.  S.  1. 

Party  Bub- 
mitting  for 
others  as  - 
well  as 
himself. 


submission  of  all  the  others^  and  until  all  had  executed  tho 
deed,  the  arbitrators  had  no  authority  (q). 

In  general  a  man  is  bound  by  an  award  which  he  submits 
to  for  another  (r).  Tlius,  if  the  parson  on  the  one  hand 
and  some  of  the  parishionei'S  on  the  other  hand,  on  behalf 
of  themselves  and  the  rest  of  the  inhabitants  of  the  parish^ 
but  without  the  authority  of  the  rest,  submit  to  arbi- 
tration by  bond,  the  parishioners  submitting  shall  alone  be 
answerable  for  a  breach  of  the  award  by  any  of  the  other 
parishioners  (s). 


Rector 
referring 
right  to 
tithe 

during  his 
incum- 
bency. 


VI.  Coi'porations,  sole  and  aggregate.] — It  is  stated  in  the 
Yeai*  Books  that  an  award  made  on  the  submission  of  a  pre- 
ceding prior  shall  bind  his  successor  (t),  but  it  is  clear  that  a 
rector  who  refers  a  question  respecting  the  amount  of  tithes 
cannot  so  provide  that  the  award  shall  be  conclusive  beyond 
his  own  incumbency  of  the  living  (u). 


Corpora- 
tions 
aggregate. 


Corporations  aggregate  may  be  parties  to  a  reference.  In  a 
recent  case  it  was  discussed  whether  the  attorney  of  a  corpo- 
ration required  a  special  authority  under  the  corporate  seal  to 
empower  him  to  refer  a  cause ;  at  all  events  a  subsequent 
ratification  of  his  acts  under  the  corporate  seal  is  sufficient  (a?). 
The  reference  must  be  an  act  of  the  corporate  body.  A  dean 
without  the  chapter,  a  mayor  without  his  commonalty,  the 
master  of  a  college  or  hospital  without  his  fellows,  cannot 
submit  to  an  award,  for  the  submission  has  the  force  of  a  con- 
tract, and  they  cannot  contract  without  them  (jy).  But  where 
the  body  corporate  properly  enter  into  a  submission,  the  award 
is  binding  upon  them. 


{(/}  An  tram  v.  Chacc,  15  East, 
200 ;  Adams  v.  Bankhort,  1  C.  M. 
&  R  681. 

(r)  Bac  Ab.  Arb.  C. ;  Alsop  v. 
Senior,  2  Keb.  707,  718;  Shelf  v. 
Bailey,  Com.  Rep.  183  ;  Bacon  v. 
Dubarry,  1  Lord  Raym.  246,  S.  C. 
Salk.  70  ;  Skin.  679  ;  Garth.  412 ; 
Comb.  439 ;  12  Mod.  129. 

($)  Rac  Ab.  Arb.  C.  ;  Mudy  v. 
Osam,  Litt.  30. 

(/)  Rolle  Ab.  Arb.  268,  A.  3, 


2  H.  4,  4,  b. 

{u)  Attorney-General  v.  Chom- 
ley,  2  Eden  C.  C.  304;  Amb. 
510  ;  Prosserv.  Goringe,  3  Taunt. 
425. 

(a.*)  Mayor  of  Ludlow  v,  Charl- 
ton, E.  T.  1845,  Ex.  ;  Attorney- 
General  V.  Clements,  1  Turn.  & 
B.58. 

(y)  Bac.  Ab,  Arb.  C,  21  Ed.  IV. 
13, 
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The  Court  of  Chancery  has  on  several  occasions  enforced     i*^^^  i. 

CH  n  8   1 

an  award  against  an  eleemosynary  corporation  (z).  '  '  ' 

It  may  here  be  proper  to  remark,  that  in  suits  in  equity  ^ttomey- 
respecting  charity  property,  the  court  will  not  permit  a  refer-  consent  in 
enoe,  however  advisable  such  a  course  may  seem,  unless  the  ^^^ties. 
Attorney-General  give  his  consent  (a). 


VII.  Parties  interested,  added,] — It  often  happens,  when  a  ??^y 
cause  is  referred,  that  a  third  party  is  made  a  party  to  the  the  refe- 
submission,  and  under  some  forms  of  submission,  the  arbi-  ^Z  ""^  * 


cause. 


trator  has  been  held  warranted  in  treating  him  as  a  party  to 
the  cause  itself  (&).  Even  when  not  inserted  as  a  party  in 
the  order  of  reference,  his  assent  to  the  proceedings  will  in 
many  cases  preclude  him  from  disputing  his  obligation  to 
abide  by  the  award  (c). 

Where  a  submission  has  in  the  first  instance  been  made  Party 
between  two,  a  third  party  may  be  added  afterwards,  and  the  JJfte^ards. 
reference  may  proceed  as  if  all  three  had  been  parties  to  the 
original  order  of  reference  (d). 

Subsequent  consent  to  the  award  by  a  party  interested  in  Party  by 
the  subject  matter  of  it,  will  in  equity  often  have  the  effect  consent.^^* 
of  binding  his  interests  (e) ;    and  may  do  so  in  law  if  a 
contract  is  made  on  the  footing  of  it  (/). 

Even  acquiescence  may  render  a  person  concluded  by  the  Party  by 
terms  of  an  award.  Thus,  where  the  landlords  of  two  ad- 
joining estates  let  on  lease  referred  to  a  surveyor  to  determine 
and  stake  out  a  disputed  boundary  between  their  respective 
properties,  the  tenant  of  one  estate  who  by  his  conduct  as- 
sented to  the  surveyor's  staking  out  the  line,  was  held  bound 


acquieS' 
cence. 


(z)  Attorney-General  v,  Cle- 
ments, 1  Turn.  &  K.  58.  See  P. 
IIL,  eh.  4,  8.  3,  d.  1. 

(a)  Attorney-General  v.  Fea,  4 
Madd.  274 ;  Attorney-General  v, 
Hewitt,  9  Vea.  2.32  ;  Prior  r.  Hem- 
brow,  8  M.  &  W.  873. 

(6)  Hawkins  v,  Benton,  2  D.  & 
L.  465,  S.  C.  15  L.  J.  N.  S.  Q.  B. 
139 ;  8  Q.  B.  479  ;  Rogers  v.  Stan- 
ton, 7  Taunt.  575  n.  ;  Morgan  v. 
Miller,  6  Bing.  N.  C.  168  ;  Prosser 
t.  Goringe,  3  Taunt.  425 ;  Nickalla 


V.  "Warren,  9  Jur.  10;  Williams  v. 
Lewis,  7  E.  &  B.  928  ;  Stockley  v, 
Shopland,  26  L.  T.  586. 

(c)  Gunton  v.  Nurse,  5  Moore, 
259. 

(d)  Winter  v.  Munton,  2  Moore, 
723. 

(«)  Evans  v.  Cogan,  2  P.  W. 
450. 

(/)  Hill  V.  Levey,  3  H.  &  N. 
286,  S.  C.  27  L.  J.  Ex.  259,  S.  C. 
in  error,  3  H.  &  N.  702  ;  28  L.  J. 
Ex.  80. 
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Pabt  l    by  the  decision  of  the  surveyor  as  if  he  had  been  an  ori^nal 

^ '  party  to  the  submission  (g). 

Party  by         So  far  has  this  principle  been  carried,  thai  a  third  party 
laches.        having  a  claim  on  a  subject  of  reference  between  A,  and  B., 
and  not  bringing  forward  his  claim,  was  held  in  equity  bound 
by  the  award  (h). 


SECTION   IT. 


PERSONS  NOT  INTERESTED  IN  THE  SUBJECT  KATTERS. 

Pabt  I.        I.  Authorized  agent.} — ^The  parties  to  a  submission  of  whom 
CH.  II.  s.  2.  ^^  IxsiyQ  hitherto  treated  are  those  who  are  personally  bound 
by  the  award,  and  whose  immediate  interests  form  -the 
subject  of  reference. 

We  now  come  to  consider  a  class  of  parties,  who  have  no 
interest  of  their  own  in  the  matter  in  dispute,  but  who  never- 
theless sometimes  incur  personal  liability. 

Submis-  K  a  man  authorize  another  on  his  behalf  to  refer  a  dispute 

bitratio"'   ^^^^^^^  himself  and  a  third  party,  an  award  consequent  on 

by  agent     such  submission  is  binding  on  the  principal  alone,  and  it  is 

to  refer.      HO  objection  that  the  agent  had  no  interest  in  the  subject 

of  the  dispute.    But  if  the  agent  expressly  bind  himself  for 

the  performance  of  the  principal,  not  only  the  principal 

who  authorized  him,  but  the  agent  himself  is  bound  by  the 

award  (i). 

Aesignee         An  assignee  of  a  business  including  a  contract  for  covering 

tract.  wires  with  gutta-percha,  with  a  power  of  attorney  to  him  to 

take  proceedings  in  the  name  of  the  assignors,  to  enforce  any 

existing  contract  and  otherwise  to  deal  in  respect  thereof  as 

he  might  think  proper,  has  authority  not  only  to  bring  an 

action  in  the  name  of  the  assignors  on  the  contract  and  to 

refer  it,  but  also  to  consent  to  a  reference  of  a  cross  action 

(g)  Taylor  v.  Parry,  1  M.  &  G.  (j)  Bac.  Ab.   Arb.   C. ;    Dyer, 

604.  216  b.  ;  Gayhill  «.  Fitsgerald,  1 

{h)  Govett  V.  Eichmond,  7  Sim.  Wils.  28,  58  ;  Com.  Dig.  Arb.  D. 

1.     See  P.  Ill,  c.  4,  a  1,  d.  2.  2. 
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by  the  defendant,  the  other  contracting  party,  against  the     I'^rt  i. 
assignors  for  wires  spoiled  in  the  process  of  covering  (k).         _ U 1 

A  party  to  whom  debts  had  been  equitably  sussigned,  and  Assignee 
who  was  authorized  under  a  power  of  attorney  to  receive  and 
compound  for  the  same,  having  submitted  to  arbitration  the 
masters  in  difference  between  his  principals  and  one  of  their 
debtors,  was  held  entitled  to  maintain  an  action  in  his  own 
name  for  the  sum  awarded  in  his  favour  {I), 

It  often  becomes  a  question  whether  a  person  who  is  agent  ^^^^  ^ 

-  .  /•ii  i»i.»i'v»  •        sufficient 

for  some  purposes  is  so  for  the  purpose  oi  bmdmg  his  prin-  authority. 
dpal  by  a  reference.    A  person  who  underwrites,  and  settles 
losses  for  another,  has  an  implied  authority  from  him  to  refer 
to  arbitration  a  dispute  about  a  loss  (m). 

When  a  member  of  a  partnership  firm  gave  his  son  a  power 
of  attorney  to  act  upon  his  behalf  in  dissolving  the  partner- 
ship,  with  authority  to  appoint  any  other  person  as  he  might 
see  fit,  it  was  held  that  this  gave  the  son  power  to  submit  the 
aecounts  to  arbitration  (n).  Consignees  of  goods  were  by 
agreement,  after  deducting  their  advances,  charges,  and  com- 
missions, to  pay  over  the  balance.  When  the  goods  arrived, 
the  captain  of  the  ship,  the  agent  of  the  party  entitled  to  the 
balance,  who  was  then  a  bankrupt,  wrongfully  refused  to 
deliver  them.  No  assignees  had  been  appointed.  The  con- 
signees were  held  authorized  to  sue  the  captain  and  also  to 
submit  the  action  to  arbitration,  and  to  deduct  the  costs  of 
both  action  and  reference  from  the  balance  to  be  paid  over  (o). 

An  agent  authorized  to  conduct  the  reference  for  a  party  Extent  of 
has  power  to  consent  that  the  opponent  may  produce  his  of  agent. 
books  before  the  arbitrator  alone  at  a  subsequent  day  (p). 
He  may  also  bind  his  principal  by  waiving  an  objection  to 
an  improper  appointment  of  an  umpire  by  lot  (g). 

II.  Attorneys  and  Solicitors,'] — ^Attorneys  and  solicitors  are  Power  of 
agents  who  are  clothed  with  peculiar  powers  of  affecting  neytobind 
their  client's  interests. 

{k)  Hancock  i'.  Reid,  21  L.  J.  (o)  Curtis  v.  Barclay,  5  B.  &  C. 

Q.  B.  78.  141. 

(0  Banfill  V.  Leigh,  8  T.  B.  571.  (p)  Hamilton  v.  Bankin,  3  Do 

(m)  GoodsoQ  V,  Brooke,  4  CazDp.  Gex  &  S.  782. 

163.  {q)  Backhouae  v.  Ttiylor,  20  L. 

(n)  Henley  v,  Soper,  8  B.  &  C.  J.  Q.  B.  233. 
16,  S.  0.  2  M.  £(  B.  155. 
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Part  l  When  a  person  has  given  an  attorney  any  general  authority 
— —LU.  to  act  for  him  in  legal  proceedings,  the  courts  have  always 
his  client  been  inclined  to  hold  him  bound  by  his  attorney's  acts,  and 
rwice!^^  ^  yield  with  reluctance  to  any  complaint  that  the  attorney  has 
acted  beyond  or  contrary  to  the  authority  given  him  in 
consenting  to  a  reference  (r).  On  one  occasion,  Best,  O.J., 
seems  to  have  assumed  as  clear,  that  an  attorney  in  a  cause 
has  power  to  refer  the  cause,  whatever  be  his  authority  as  to 
matters  out  of  it,  and  that  attorneys  for  the  parties  generally 
have  power  to  refer  all  matters  in  difference  («).  In  another 
instance,  where  it  was  necessary  to  prove  at  Nisi  Prias  that 
all  the  members  of  a  firm  had  assented  to  a  parol  submission, 
the  arbitrator  stated  in  the  witness-box  that  be  had  been 
requested  by  one  partner  only  to  undertake  the  arbitration,' 
that  the  defendants  had  never  personally  attended,  but  were 
represented  at  the  reference  by  their  attorney.  A,  B, 
Taunton,  J.,  in  summing  up  to  tho  jury,  said  that  A,  B. 
having  acted  as  attorney  for  the  defendants,  they  must  be 
taken  to  be  bound  by  his  acts  (f).  Even  where  a  defendant 
swore  that  she  had  expressly  desired  her  attorney  not  to 
consent  to  a  reference,  and  that  no  step  bad  been  taken  in  it 
except  the  appointment  of  a  meeting,  the  court  refused  the 
application  to  set  aside  the  Nisi  Prius  order  of  reference,  and 
MansBeld,  C. J.,  said,  **  Here  is  an  express  agreement  to  refer, 
properly  entered  into  by  coi\nsel  and  attorney;  it  is  now  said 
they  had  no  authority  to  enter  into  that  agreement ;  if  so,  the 
defendant's  remedy  is  by  action  against  her  attorney"  (u). 
So  where  a  cause  was  referred  by  judges'  order  by  consent 
of  the  attorneys,  the  court  enforced  the  award  summarily, 
though  the  defendant  swore  that  he  had  never  authorized  the 
reference;  and  previous  to  the  award  being  made  had  sent  a 
protest  to  the  plaintiffs  and  the  arbitrator  against  their  pro- 
ceedings (x). 

In  a  case  against  a  land  steward  defended  by  the  landlord, 
the  attorney  had  agreed  to  an  order  of  Nisi  Prius  compro- 


(/')  Latuclie    v.    Pasherante,    1  (s)  Dowse  v.  Coxe,  3  Bing.  20. 

Sjilk.   86  ;    Buckle    i\    Roach,    1  (t)  Adams  v.  Bankart^  1  C.  M. 

Chitt.  193  ;  Bodington  v,  Harris,  &  R.  681. 

1  Bing.  187 ;  Jaini«son  v,  Binns,  (w)  Filmer  v.  Delber,  3  Taunt. 

In  re,  4  A.  &  E.  945  ;  Paull  v.  486. 

Paull,  2  C.  &  M.  235.  {x)  Smith  r.  Troup,  7  C.  B.  757. 
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mising  that  action,  and  also  other  actions  between  the  plaintiff    ^^"^  ^• 

and  the  landlord ;  a  motion  was  made  to  set  aside  the  order,  — !-J 

on  the  ground  that  the  attorney  had  no  authority  to  bind  the 
landlord  by  such  an  arrangement,  and  it  was  argued  that 
employing  an  attorney  in  a  cause  gives  him  no  authority  to 
refer  all  matters  in  dispute  between  the  parties ;  but  the 
court  said  it  was  constantly  done,  and  refused  to  interfere  in 
a  summary  way  (y). 

On  one  occasion,  where  the  question  was  raised  but  not  Attorney 
determined,  whether  a  retainer  under  seal  was  necessary  to  ration, 
warrant  the  attorney  of  a  corporation  in   conducting  or  ^'^^^'^^ 
referring  an  action,  Pollock,  C.B.,  distinguished  the  case  of 
Arnold  v.  Mayor  of  Poole  (z),  saying  that  that  case  did  not 
decide  that  the  corporation  might  not  be  bound,  but  only  that 
the  attorney  could  not  recover,  without  such  a  retainer  (a). 

More  recently,  however,  where  an  incorporated  railway 
company  had  been  served  with  a  writ,  and  their  attorney  had 
entered  an  appearance,  and  ultimately  referred  the  action,  the 
court  enforced  the  award  against  the  company,  although  they 
objected  that  the  attori^ey  not  being  appointed  under  seal  had 
no  authority  to  proceed  in  the  action,  or  to  refer  it  (6). 

The  attorney's  consent  to  an  enlargement  of  time  binds 
the  client  (c). 

A  judge's  order  referring  a  cause  may  be  made  a  rule  of 
court  without  any  consent  on  the  part  of  the  client.  If  the 
attorney  consents  for  him  it  is  enough  (d). 

The  acts  of  the  attorney's  town  agent  are  as  binding  on  the  Town 
client  as  the  acts  of  the  attorney  himself  (e),  attorney. 

But  a  confidential  clerk  of  an  attorney  is  not  competent  to  Confiden- 

tiflil  cleric 

bind  his  principal  or  the  client  by  consenting  to  the  appoint- 
ment of  an  umpire  by  lot  (f) 

A  distinction  was  formerly  taken,  which,  however,  may  well  Solicitor. 
be  doubted  now,  between  the  authority  of  a  solicitor  and 
'attorney.    It  was  said  that  the  assent  of  a  solicitor  to  a 
reference  by  an  order  of  a  court  of  equity  was  not  obligatory 

(y)  Thomas  v.  Hewes,  2  C.  &  M.  (c)  R  v.  HUl,  7  Price,  636. 

619.  {d)  Paiill  r.  Paull,  2  Dowl.  340. 

(?)  4  M.  &  G.  860.  (e).  Griffith  v.  Williams,  1.  T.  E. 

(rt)  Mayor  of  Ludlow  v,  Charl-  710. 

ton,  Ex.  E.  T.  1845.  (/)  Greenwood  v.  TitteringtoD, 

{b)  Favielli?.  Eastern  Counties  In  re,  9  A.  &  E.  699. 
Railway  Corop.,  2  Exch.  344. 
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Part  I. 

CH.  II.  8.  2. 


Attorney 

personally 

bound. 


Appeal  at 

Quarter 

Setoions. 

Suit  in 
equity : 
infant 
plaintiffs. 


on  the  client  without  his  actual  concurrence,  though  in  the 
same  case  it  was  admitted  that  such  a  reference  by  rule  of 
Nisi  Prius  would  bind  him  (g). 

Like  other  agents,  attorneys  bind  themselves  by  a  submis* 
sion  if  they  expressly  contract  to  be  bound  (A)  and  when  they 
submit  without  authority  they  alone  are  bound  (i). 

The  attorneys  of  the  parties  to  an  appeal  against  a  poor- 
rate  at  the  Quarter  Sessions  have  sufficient  authority  to  refer 
the  question  to  arbitration  (k). 

When  infants  sue  by  their  next  friends  in  Chancery,  the 
attorneys  in  the  suit  have  no  authority  to  bind  the  infants  by 
a  reference,  or  the  next  friends  of  the  infants,  for  the  due  per- 
formance of  the  award  by  the  infants  (t). 


Power  of 
counsel  to 
refer  to 
arbitra- 
tion. 


Counsel 
with  full 
informa- 
tion of  the 
facts. 


III.  Coivnsel] — A  reference  by  the  consent  of  a  counsel  in 
a  cause  will,  it  is  apprehended,  in  general  be  binding  on  the 
party  he  represents. 

A  counsel  appeared  to  consent  to  a  compromise  of  a  suit 
on  behalf  of  one  of  the  parties.  Some  doubt  being  suggested 
whether  the  counsel  was  authorized  by  the  party  to  the  suitj 
the  instructions  not  being  given  by  the  solicitor  she  had  for- 
merly employed,  Lord  Chancellor  Eldon  said,  **  It  is  for  the 
counsel  to  consider  whether  he  is  authorized  to  give  his 
consent  for  the  widow.  If  he  does,  I  must  act  upon  it,  and 
she  will  be  bound  by  it"  (m). 

That  decision"  of  Lord  Eldon's  was  relied  upon  in  the  fol- 
lowing case: — A  counsel  in  a  suit  in  equity,  in  the  absence 
of  his  solicitor  and  of  the  client  from  the  court,  consented  to 
an  order  being  drawn  up  on  certain  terms  proposed  by  the 
other  side.  When  the  client  was  informed  of  it  he  strongly 
objected  to  the  terms,  and  moved  to  have  the  order  rescinded. 


(a)  Bac.  Ab.  Arb.  C.  ;  Colwei «. 
ChUd,  Cas.  in  Ch.  86  ;  1  Ch.  Rep. 
104.  See  Fumival  v.  Bogle,  4 
Buss.  142. 

(h)  Com.  Dig.  Arb.  D.  2  ;  Cay- 
hill  V.  Fitzgerald,  1  Wiis.  28,  58  ; 
Iveson  V.  Conington,  1  B.  &  C.  160. 

(t)  Bac.  Ab.  Arb.  C.  ;  Bacon  v. 
Dnbarry,  1  Salk.  70,  S.  0.  1  Lord 
Eaym.  246  ;  Comb.  439  ;  Carth. 
412 ;  but  see  Anon.  6  Mod.  16, 
and  Wade  i\  Stanley  1  Jac.  &  W. 
674. 


(k)  B.  V.  JJ.  Northampton,  2 
Bott.  pi.  936,  S.  C.  Cald.  30.  See 
Stat.  12  &  13  Vict.  c.  45,  ss.  12, 
13. 

{1}  Bidden  v.  Dowse,  6  B.  &  C. 
255.    See  ante,  p.  18. 

(m)  Mole  V,  Smith,  1  Jac.  &  W. 
673.  See  R.  v.  Corportion  of 
Helston,  10  Mod.  202.  Qresley 
on  Evidence,  458, 2nd  ed.  College 
V.  Horn,  3  Bingh.  119  ;  Elworthy 
r.  Bird,  1  Taml.  43. 
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The  case  was  several  times  brought  before  Lord  Lyndhurst,  C,     p^bt  l.^ 

who  stated  his  opinion,  that  a  party  was  bound  by  the  consent     J_  '. 

of  his  counsel  given  in  court,  though  they  had  no  instructions 
to  consent,  if  they  were  at  the  time  apprised  of  all  those  facts 
of  which  the  knowledge  was  essential  to  the  proper  exercise 
of  their  discretion,  but  that  he  would  be  relieved  from  an 
order  made  by  such  consent  if  they  gave  that  consent  in 
ignorance  of  material  circumstances.  He  also  intimated, 
that  if  the  solicitor  had  been  in  court,  and  with  a  full  know- 
ledge of  all  the  facts  of  the  case  had  assented  to  the  arrange- 
ment, it  would  have  bound  his  client;  and  that  if  the 
solicitor,  when  he  heard  of  the  order,  had  dissented  from  it, 
it  wa3  his  duty  to  have  given  immediate  notice  of  his  objec- 
tion ;  that  by  not  doing  so  he  would  be  taken  to  have  adopted 
it,  and  his  client  would  be  boxmd.  AffldayitSi  however,  were 
admitted  to  show  that  the  counsel  had  not  all  the  proper 
facts  before  them,  and  that  there  had  been  no  laches  in 
objecting  on  the  part  of  the  solicitor,  and  consequently  the 
order  was  rescinded  (n). 

The  principle  that  parties  are  bound  by  the  consent  of 
their  counsel  has  been  recognised  in  a  later  ease,  where  a 
petition  to  restore  a  petition  dismissed  by  consent  upon  the 
ground  that  no  authority  had  been  given  to  counsel  to  con- 
sent, was  dismissed  with  costs  (o). 

More  recently  the  question  of  the  power  of  counsel  to 
bind  their  clients  by  agreeing  to  a  compromise  has  been 
raised  in  the  Court  of  Common  Pleas  and  in  the  Court  of 
Chancery,  and  contradictory  opinions  have  been  expressed  by 
members  of  the  courts  (p). 

If  a  party  is  present  in  court  and  hears  his  counsel  state  in 
court  that  the  cause  is  referred,  he  will  be  bound  by  the  act  of 
his  counsel  unless  he  protests  openly  (9). 

Counsel  seem  to  have  equal  authority  in  Scotland.     On  Power  of 
the  trial  of  two  cross  actions  in  the  Scotch   courts,  the  ^e^tcb 
counsel  had,  at  the  suggestion  of  the  judge,  agreed  to  refer  courts. 
them^  and  had  subscribed  a  minut/e  of  judicial  reference 

(n)  Pumival  v.Bogle,  4  Rnss.  142,  on  appeal,  27  L.  J.  Ch.  491,  S.  C. 

(0)  Hobler,  In  re,  8  Beav.  101.  2  De  G.  &  J.  381.    See  also  Swin- 

(p)  Swinfen  v.  Swinfen,  18  C.  B.  fen  v.  Ld.  Chelmsford,  5  H.  &  N. 

485,  S.  C.  25  L.  J.  C.  P.  303  ;  I  890. 

O.  B.,  N.  S.  364,  S.  C.  26  L.  J.  C.  (a)  Rumsey  v.  King,  33  L.  T.  Q. 

P.  97 ;  in  Equity,  27  L.  J.  Ch.  35  ;  B.  D.  728. 
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Part.  I.  referring  them  to  A.  B,,  or  failing  him,  to  any  arbitrator  to 
__L/  ^1  be  named  by  the  Lord  President.  A  party,  sole  plaintiff  in 
one  and  sole  defendant  in  the  other  action,  in  the  course  of 
the  day  protested  against  the  reference,  and  moved  the  court 
to  discharge  it,  alleging  that  he  was  not  aware  of  the  terms 
of  it  and  was  taken  by  surprise,  adding  (what  was  the  fact), 
that  A.  B,  declined  the  reference.  But  the  Lord  President 
and  lords  of  first  division,  before  whom  the  matter  was  heard, 
admitted  the  reference,  and  appointed  another  arbitrator  in 
the  place  of  A.  B. 

In  the  course  of  the  same  cause,  however,  an  order  made 
by  the  consent  of  counsel  only  was  rescinded.  For  after  an 
award  wafl  made  the  matter  was  brought  by  appeal  before  the 
House  of  Lords.  On  the  hearing  of  the  appeals,  they  were, 
at  the  suggestion  of  the  lords  present,  withdrawn  upon  terms 
consented  to  by  the  counsel  of  the  parties,  and  embodied  in 
an  order  of  the  House.  That  order  was  rescinded  upon  peti- 
tion of  the  appellant's  agent,  stating  that  be  had  not  con* 
sidered  the  terms  of  the  compromise  when  the  counsel 
consented  to  it,  and  the  appeals  where  re-heard  (r). 


Sabmis- 
sion  by  an 
executor 
and  admi- 
nistrator. 


Devas- 
tavit. 


When  exe- 
cutor per- 
sonally 
liable. 


IV.  Executors  and  administratora.] — An  executor  or  admi- 
nistrator may,  as  such,  submit  to  arbitration  matters  relating 
to  the  estate  of  the  deceased,  but  (it  is  said)  if  the  arbitrator 
does  not  award  as  much  as  he  would  be  entitled  to  at  law,  it 
will  be  a  devastavit  for  the  residue  (s). 

Entering  into  a  submission  relating  to  matters  in  difference 
be^tween  the  deceased  and  another  without  the  executors  pro- 
testing against  the  reference  being  taken  as  an  admission  of 
assets,  will  amount  to  such  an  admission,  and  if  the  award 
direct  him  to  pay  a  sum,  he  will  be  bound  personally,  if  the 
assets  are  insufficient,  and  will  not  be  allowed  to  plead  plene 
administravit  to  an  action  on  the  arbitration  bond  (t) ;  for  if 
he  does  not  protest  in  the  first  instance  that  he  has  no  assets, 
he  will  not  be  afterwards  allowed  to  say  so,  because  in  that 


(r)  Baillie  i\  Edinburgh  Oil 
Gas  Light  Company,  3  C.  &  F.  639. 

(«)  Ric  Ab.  Arb.  C.  ;  Com. 
Dig.  Admin.  I.  I  ;  Assets,  C.  ; 
Anon.  3  Leon.  63  ;  Went.  Off. 
Ex.  61  ;  Vin.  Ab.  Executors,  6. 
a.  3.    See  Yard  r.  Eland,  1  Lord 


Raym.  368. 

(«)  Robson  V. ,  2  Rose,  50  ; 

Barry  v.  Rush,  1  T.  R.  691.  See 
P.  II.,  ch.  8,  8.  1,  d.  2.  How  arbi- 
trator should  direct  executor  to 
pay  ;  P.  III.,  ch.  6,  s.  1,  d.  3.  At- 
tachment against  executor. 


PERSONS  NOT   INTERESTED.  29 

case  the  opposite  party  will  have  been  put  to  the  expense  of    ^^^^  ^^ 
an  arbitration  to  no  purpose  (it).   And  an  arbitration  should  —1-1-1  - 
be  placed  on  the  same  footing  as  an  action,  in  which,  if  an 
executor  omit  to  plead  that  he  is  without  assets^  he  cannot 
afterwards  set  up  that  ground  of  defence  (x). 

It  is  often,  therefore,  said  in  terms  that  a  submission  by  an  Reference: 
executor  or  administrator  is  in  itself  an  admission  of  assets  (j/).  of  Msete^ 
But  perhaps,  more  strictly  speaking,  the  submission  does  not 
so  much  amount  to  an  absolute  admission  of  assets  as  to  a 
submission  of  the  question  whether  there  are  assets  or  no  (z). 
Thus,  where  the  arbitrator  awar4ed  a  sum  to  be  due  from  the  No  direc- 
intestate's  estate,  butwithout  saying  by  whom  it  waatobe  paid,  i^^the*  ^^ 
the  administrator  was  not  held  personally  liable  to  the  pay-  award, 
ment;  andLordKenyon  distinguished  thecsLSeof  Barry  vMtish, 
above  quoted,  by  saying,  "There  the  defendant  submitted  in 
broad  terms  to  pay  whatever  should  be  awarded,  and  the  arbi- 
trator did  award  that  he  should  pay  a  certain  sum,  whereas 
here  the  arbitrator  has  only  ascertained  the  amount  of  the 
debt  due  from  the  intestate,  but  has  not  directed  the  defen- 
dant to  pay  it.  It  is  impossible,  then,  to  say  that  the  arbitrator 
decided  that  the  defendant  had  assets,  and  a  submission  to 
arbitration  by  an  administrator  is  not  of  itself  an  admission 
of  assets"  (a).    That  case  was  followed  by  another  in  which 
the  award  directed  the  defendant,  an  administratrix,  to  pay 
the  sum  found  due,  and  the  same  judge  took  the  distinction, 
saying,  "Here  the  arbitrator  has  awarded  that  the  defendant.  Direction 
the  administratrix,  shall  pay  the  plaintiff's  demand.     The  Jjj^*^^ 
submission  to  arbitration  by  the  administratrix  was  a  refer- 
ence not  only  of  the  cause  of  action,  but  also  of  the  question 
whether  or  not  the  administratrix  had  assets.     And  as  the 
arbitrator  has  awarded  the  defendant  to  pay  the  amount  of 
the  plaintiff's  demand,  it  is  equivalent  to  determining  as 
between  these  parties  that  the  administratrix  had  assets  to 
pay  this  debt.     The  defendant,  therefore,  is  concluded  by 
this  award,  though  it  will  not  operate  as  an  admission  of 
assets  in   any  other  action   to  be  brought  by  any  other 
creditor"  (6). 

(n)  Riddell  v,  Sutton,  5  Bing.  *     (z)  Worthington  v.  Barlow,  7 

200.  T.  R.  453. 

{x)  Biddell  V.  Suttoo,  5  Bing.  (a)  Pearson  v.  Henry,  5.  T.  R.  6. 

200.  (6)  Worthington-  v.   Bs^rlow,  7 

(y)  Barry  v.  Rush;  1  T.  R.  601.  T.  R.  453, 
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Direction 
to  pay  out 
of  assets. 


Direction 
to  pay  out 
of  assets 
quando. 


Liability 
of  executor 
to  costs. 


In  a  third  caae,  where  the  arbitrator  awarded  a  balance 
against  the  testator,  and  directed  the  executor  to  pay  the 
amount  out  of  the  assets,  Abbott,  C.  J.,  was  of  opinion  that 
the  latter  part  of  the  award  did  not  conclude  the  question. of 
assets,  but  left  it  open  (c). 

The  practice  in  equity  is  in  accordance  with  these  decisions, 
and  shows  the  eflfect  of  such  a  direction. 

An  award  directed  an  executor  to  pay  a  certain  sum  "out 
of  the  assets  which  might  be  in  his  hands,  or  which  might 
be  coming  to  him/'  He  was  also  directed  to  pay  the  costa 
The  other  party,  relying  on  the  fact  that  the  submission  was 
general,  moved  in  the  Court  of  Chancery  for  an  attachment 
against  the  executor  for  non-payment  of  the  sum  and  costs. 
This  motion,  on  an  affidavit  of  the  executor  that  hchad  no 
assets,  was  dismissed  with  costs  by  the  Vice-chancellor. 
It  was  subsequently  renewed  before  the  Lord  Chancellor 
(Lyndhurst),  but  on  the  additional  affidavit  that,  since  the 
previous  application,  assets  exceeding  the  sum  awarded  had 
come  to  the  executor's  hands.  And  on  this  ground  the 
Lord  Chancellor,  expressing  his  approval  of  the  previous 
decision  of  the  Vice-chancellor,  directed  an  attachment  to 
issue  (d), 

A  personal  representative  is  sometimes  bound  to  pay 
costs.  Thus,  where  an  action  by  an  administrator,  with  a 
count  in  the  declaration  containing  a  promise  to  himself  as 
administrator,  was  referred,  the  costs  to  abide  the  event,  and 
the  arbitrator  awaided  that  the  plaintiff  had  no  cause  of 
action,  it  was  held  that  the  plaintiff  was  personally  liable 
to  costs  (e). 


Submis- 
sion by 
trustees. 

Liability. 


V.  Trustees.] — It  is  said  that  trustees,  by  submitting 
matters  to  arbitration,  do  not  make  themselves  personally 
liable  (/).  But  it  is  apprehended  that  must  entirely  depend 
upon  the  terms  of  the  submission.  In  order  to  be  safe,  it  ia 
recommended  that  they  should  in  express  terms  take  care  to 
exclude  the  construction  of  any  personal  liability,  for  there 


(t)  Love  V.  Houcyboume,  4  D.  (i)  Spivy  c,  Webster,  2  Dowl. 

&  R.  814.  46. 

(c^  Joseph  3).  Webster,  In  re,  1  (f)  Davies  v.  Ridge,  3  Esp.  lOL 
Russ.  &  M.  496. 
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seems  no  reason  why  they  should  stand  in  any  more  favour-     I*^»t  I. 

J  ^  "  CH.  IT.  S.  2. 

able  position  than  executors.  

VI.  Committee  of  a  lunatic] — A  committee  of  a  lunatic  Submis- 
may,  vnth  permission  of  the  Court  of  Chancery,  but  not  "ommfttee 
without,  bind  the  lunatic  by  submitting  his  interests  to  of  lunatic 
ai'bitration  (g). 

On  the  application  of  the  committee,  the  court  will,  on  a 
fitting  case,  refer  it  to  the  master  to  inquire  whether  it  is 
proper  and  for  the  benefit  of  the  lunatic's  estate  to  refer  the 
demands  against  his  estate  to  arbitration,  and  upon  what 
terms  and  conditions  the  reference  should  take  place  (A). 

Where  there  is  no  committee  the  wife  of  the  lunatic  has  ^^V*^  • 
been  held  to  have  a  sufficient  implied  authority  to  sue  in  his 
name  for  debts  due  to  him  (i).  It  does  not  appear  whether 
the  courts  would  hold  that  implied  authority  gave  her  power 
to  refer  either  the  action  or  the  demand  upon  which  it  was 
founded. 

TIL  Public  oJfficei\] — Where  a  public  company  are  autho-  Submis- 
rized  by  act  of  parliament  to  sue  and  be  sued  in  the  name  of  pubu/ 
one  of  their  public  officers,  who,  however,  is  not  to  be  per-  o®*^- 
sonally  answerable,  the  officer  by  consenting  to  refer  a  cause 
does  not  incur  any  personal  responsibility.     No  attachment 
will  be  granted  to  enforce  the  award  against  him,  though  in 
many  instances  the  company  will  be  compelled  to  obey  the 
award  by  a  mandamus  (k). 


SECTION  III. 

PERSONS   EMPOWERED  TO   REFER  BY  A   STATUTE. 

I.  Trustees  of  bankrupts,] — By  the  Bankruptcy  Act,  1869,  Pabt  I.^ 
statute  32  &  S3  Vict.  c.  71,  s.  27,  the  trustee  may  with  the  *^^^^^^_^\ 
sanction  of  the  committee  of  inspection  refer  any  dispute  Trustee  of 
respecting  the  debts,  claims,  or  liabilities  of  the  bankrupt  to  ^  ' 

arbitration. 

(g)  Sheiford  on  Lunatics,  pp.  Lunatics,  204. 

179,  396  ;    Dane   v.   Viscountess  (i)  Kock  v,  Blade,  7  Dowl.  22. 

Kirkwall,  8  C.  &  P.  679.  (k)  Corpe  v.  Glyn,  3  B..  &  Ad. 

{h)  In  re  Baker.     Sheiford  on  SOL 
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Part  I. 
OH.  II.  8.  3. 


Want  of 
proper  con- 
sent to  the 
reference. 


Ileference : 
admission 
of  suffi- 
cient 
funds. 


Bankrupt 
no  power 
to  refer  to 
bind  his 
estate. 


But  binds 
himself. 


Assignees 
not 

affected  by 
award 
unless  they 
consent 


On  a  reference  between  assignees  of  a  bankrupt  under  the 
old  statute  12  &  13  Vict.  c.  108,  s.  153,  respecting  a  claim 
against  the  bankrupt,  the  proper  consents  to  the  reference 
had  not  been  obtained :  the  claimant,  however,  was  held 
bound  by  the  award  made  against  him,  though  it  was  stated 
that  the  bankrupt's  estate  would  not  have  been  bound  (I). 

The  repealed  statute,  the  G  Gr.  IV.  c.  16,  s.  88,  which 
required  the  consent  of  creditors  to  a  reference,  did  not,  it  is 
apprehended,  disable  the  assignees  from  referring  without 
such  consent,  but  only  rendered  them  liable  for  the  conse- 
quences to  the  creditors  (m). 

Like  executors,  assignees  of  bankrupts  by  entering  into  a 
submission  will,  unless  they  protest  against  the  inference,  be 
held  to  have  admitted  that  they  have  sufficient  funds  in 
hand  to  pay  what  the  award  directs  (n). 

The  bankrupt  himself  cannot  make  a  valid  submission  so 
as  to  affect  his  estate.  An  award  made  on  a  submission  by 
a  bankrupt  was  in  one  case  held  binding  on  his  assignee,  but 
that  decision  was  reversed  in  the  House  of  Lords  (o).  And 
when  an  award  made  on  a  submission  between  a  creditor  and 
a  bankrupt,  after  an  act  of  bankruptcy,  was  received  by  the 
commissioners  as  conclusive  evidence  of  the  amount  of  the 
debt,  the  Lord  Chancellor  directed  the  proof  of  the  debt  to 
be  expunged,  and  that  an  inquiry  into  the  amount  should 
be  made  before  the  commissioners  (p). 

But  the  submission  by  a  bankrupt  respecting  his  estate  is 
not  void,  but  binding  as  against  himself,  and  if  costs  are 
awarded  against  him  he  may  be  made  to  pay  them  (q). 

On  a  reference  by  a  party  before  his  bankruptcy,  it  is  only 
against  the  bankrupt  that  proceedings  to  enforce  the  award 
can  be  taken,  for  the  assignees  clearly  cannot  be  affected  by 
an  award  to  which  they  are  not  assenting  parties  (r). 

If,  however,  the  assignees  are  chosen  while  the  reference  is 


(0  See  Wyld,  Ex  parte,  30  L. 
J.  Bank.  10,  S.  C.  2  De  G.  F.  &  J. 
642. 

(m)  Jones  v.  Yates,  3  Y.  &  J. 
373  ;  Piercy  u.  Boberts,  1  M.  &  K. 
4.  See  also  Ex  parte  Whitchurch, 
1  Atk.  91  ;  Nerot  v.  Wallace,  3  T. 
II.  17  ;  Bannatyne  v.  Leader,  3  M. 
&  C.  379. 


(ii\  Robson  V. ,  2  Boae,  50. 

(o)  Whiteacre  v.  Pawlin,  2  Vem. 
229. 

(p)  Ex  parte  Kemshead,  1  Bose, 
149. 

(q)  Milnes  v.  Robertson,  24  L. 
J.  C.  P.  29. 

(r)  Marsh  v.  Wood,  9  B.  &  C. 
659. 
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still  pending,  it  seems  proper  that  they  should  be  called  before     Part  i. 
the  arbitrator  (a) ;  and  if  they  appear  before  him  and  adopt  ,  *    *  J—l 
the  proceedings,  they  will  be  bound  by  the  award  (t). 

The  declaration  in  an  action  on  an  award  by  the  assignee  Assignees 
of  an  insolvent  debtor,  was  held  good,  though  there  was  no  ^ent^^ 
allegation  of  proper  consent  to  the  reference  (i6),  nor  could  ^^*^"- 
the  want  of  it  be  pleaded  as  a  defence  by  a  stranger  to  pro-  proper con- 
ceedings  by  the  assignee  (x)  ;  although,  like  an  assignee  of  a  ^!]^^Jj.*,nc'^° 
bankrupt,  the  latter,  if  he  referred  without  a  proper  authority, 
might  have  incurred  a  liability  to  the  creditors. 

Where  the  trustees  of  an  insolvent  debtor  had  submitted  Liability  of 
to  a  reference,  and  the  award  directed  them  to  pay  the  costs,  *''*=^ 
the  court,  in  1818,  held  that  by  entering  into  the  arbitration 
bond  they  had  confessed  that  they  had  suflScient  funds,  and 
that  by  referring  all  matters  in  difference  and  agreeing  to  pay 
what  should  be  awarded,  they  had  made  themselves  liable  for 
the  payment  of  costs  (y). 

ir.  Savings  hanks^  Friendly  arid  Benefit  hvbilding  societies,']  Tiusteesof 

— ^Under  the  old  statute  9  G.  IV.  c.  92,  s.  45,  relating  to  savings  bl^rand 

banks,  it  was  held  that  not  only  might  the  parties  refer,  but  members 

that  they  must  refer;  for  the  words  of  this  act  were  construed  representa- 

to  be  compulsory,  and  to  leave  the  parties  no  other  remedy  ^^^®'' 

than  that  provided  by  the  statute  (z).  wmedy^"" 

It  was  also  decided  under  this  act,  that  if  the  trustees  of  a  than  arbi- 

savings  bank,  when  called  upon  by  a  depositor,  refused  to  «, 

appoint  an  arbitrator  on  their  part,  pursuant  to  the  statute,  to  oompdied 

adjudicate  on  the  depositor's  claim,  the  Court  of  Queen's  JlJ^itrato*!^ 
Bench  would  compel  them  by  mandamus  (a).     Not  so,  how- 
ever, when  it  was  doubtful  whether  the  parties  claiming  the 
sums  on  behalf  of  a  society  which  had  deposited  money  in 
the  bank  were  lawfully  entitled  to  represent  it  (6). 


(«)  Taylor  v.  Shattleworbh,  8 
DowL  281. 

(0  Dod  t?.  Herring,  3  Sim.  143, 
S.  C.  on  app.  I  Ra88.  &  M.  153  ; 
Michie,  Ex.  parte,  1  Mont.  D.  & 
De  Gex,  181,  S.  C.  9  L.  J.  Bank. 
28. 

(te)  SutcliSe  v,  Brooke,  9  Jur. 
1112,  S.  C.  15  L.  J.  Ex.  118. 

(x)  Casbonie  v.  Bai^shani,  G  Sim. 
317. 


(y)  Wansborough  v.  Dyer,  In  re, 
2  Ch.  40.  See  Davies  v.  Ridge,  3 
Esp.  101. 

{z)  Crisp  V,  Banbury,  8  Bing. 
394. 

(a)  R.  V.  Mildenhall  Savings 
Bank,  6  A.  &  E.  952. 

(&)  R.  V,  Witham  Savings  Bonk, 
1  A.  &  E.  321  ;  R.  v,  Cheadle 
Savings  Bank,  1  A.  &  E.  323,  n. 


X) 
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PabtL 
cu.  II.  s.  3. 

Friendly 
society  and 
members 
thereof. 


Benefit 

building 

societies. 


Under  the  Friendly  Societies  Act,  1875,  38  &  39  Vict.  c.  GO, 
it  IS  provided  by  s.  22,  that  all  disputes  shall  be  decided  in 
the  manner  directed  by  the  rules  of  the  society,  and  that  the 
decision  so  made  shall  be  binding  and  conclusive  on  all 
parties  without  appeal,  and  shall  not  be  removed  into  any 
court  of  law  nor  restrained  by  injunction. 

Under  a  repealed  statute  where  the  justices*  decision  was 
without  appeal,  no  case  could  be  stated  by  the  justices  under 
the  statute  20  &  21  Vict.  c.  43  (c). 

Under  the  old  acts,  where  justices  had  to  decide  if  the 
arbitrators  neglected  or  refused  to  make  an  award,  the  justices 
had  jurisdiction  though  the  arbitrators  had  in  fact  made  an 
award,  if  they  had  made  it  without  hearing  a  party's  witness, 
though  tendered  for  examination ;  for  awarding  undei*  such  a 
state  of  things  was  a  neglecting  or  refusing  to  make  an  award, 
i.6.,  a  valid  award  (d).  But  a  party  who  had  assented  to  an 
award  being  made  by  fewer  arbitrators  than  the  rules  required 
was  not  allowed  afterwards  to  treat  the  award  as  a  nullity, 
and  to  go  before  justices,  for  the  latter  in  such  case  had  no 
jurisdiction  (e).  Arbitrators  settling  disputes  under  the 
present  act  are  not  bound  to  hear  counsel  (/). 

A  society  which  has  for  its  object  the  loan  of  money  to  its 
members,  not  being  by  way  of  charitable  relief,  is  not  within 
the  statutes  {g). 

A  claim  by  an  executor  of  a  deceased  member  against  the 
society  for  the  amount  of  a  policy  of  lOOOZ.,  eflfected  by  the 
deceased  on  his  own  life  with  the  society,  is  not  h  matter 
which  must  be  decided  by  arbitration,  and  it  seems  that 
policies  are  not  within  the  provisions  of  the  Friendly 
Societies  Acts  (h). 

The  Benefit  Building  Societies  Act,  1874,  37  &  38  Vict, 
c.  42,  contains  provisions  respecting  arbitrations  under  the 
act  whenever  the  rules  of  the  society  direct  disputes  to  be 
referred  to  arbitration  (i).  By  the  rules  of  a  benefit  building 
society  under  an  old  act,  it   was  provided   that,   in   case 


(c)  Callagan  v.  Dolwiii,  L.  R.  4 
C.  P.  288,  S.  C.  38  L.  J.ALC.  310, 
overruling  Watta  v.  Justices  of 
Kent,  36  L.  J.  M.  C.  190. 

(d)  R.  r.  Grant,  14  Q.  B.  43. 

{e)  R.  V.  Evans,  3  E.  &  B.  363. 
if)  Macqueen  v  Tlie  Notting- 


ham Caledonian  Society,  9  C  B. 

N.  S  793 

(S)  R.  V.  Shortridge,  1  N.  S.  C. 
56. 

(h)  Kelsall  v,  Tyler,  25  L.  J.  Ex. 
153. 

(0  Ss.  34,  35  and  36. 
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any  dispute  should  arise  between  the  association  and  any     PabtL 

member    thereof,    or   any    person    claiming   under  or   on  _J 1 

account  of  a  member,  reference  should  be  made  to  arbi- 
tratiofi  pursuant  to  the  provision  in  s.  27  of  the  statute 
10  G.  IV.  c.  56,  or  of  such  other  acts  of  parliament  as 
affected  benefit  building  societies.  The  society  lent  money 
on  mortgage  of  leasehold  premises  to  a  member  who  cove- 
nanted to  fulBl  the  rules  of  the  society,  and  to  pay  the  rent 
of  the  mortgaged  premises  to  the  superior  landlord.  The 
association  sued  for  breaches  of  both  these  covenants :  it  was 
held,  that  the  rul^  requiring  disputes  to  be  settled  by  arbi- 
tration applied  only  to  matters  in  dispute  between  the 
society  and  any  member,  as  member;  and  that  as  part  of 
the  society's  claim  against  the  defendant  was  against  him 
not  as  member,  but  as  mortgagor,  the  action  well  lay  and  the 
society  were  not  bound  to  refer  (k).  So  where,  by  the  rules 
of  the  benefit  building  society,  a  member  was  entitled  to 
withdraw  and  to  have  his  mortgage  deed  delivered  up  to  him 
on  his  completing  certain  payments,  the  court  considered  a 
dispute  as  to  the  amount  to  be  paid  by  him  for  this  purpose, 
according  to  the  rules  of  the  society,  not  to  be  one  that  must 
necessarily  be  settled  by  arbitration  (T),  So  when  the  trus- 
jbees  disputed  the  plaintiffs  title  to  be  a  member  they  could 
not  compel  him  to  refer  the  question  to  arbitration  (m).  But 
when  the  matters  in  dispute  are  between  the  benefit  building 
society  and  the  member,  as  member,  the  only  tribunal  for 
deciding  them  is  an  arbitration,  if  arbitrators  have  been  duly 
appointed  (n).  If  they  have  not  been  appointed,  and  the 
p:irty  is  nevertheless  willing  to  refer  according  to  the  rules 
it  does  not  seem  clear  whether  the  society  could  sue  him  for 
breach  of  any  rule  (o).  A  member  withdrawing  from  the 
society  claimed  payment  of  his  shares.  The  board  refused, 
on  the  ground  that  other  claimants  had  a  priority,  and  that 
there  were  not  funds  enough  to  pay  all    It  was  decided  that 

{k)  Morrison  v.  Glover,  4  Ex.  Hare,  87. 

430  ;  Doe  d.  Morrieon  v.  Glover,  (m)  Prentice  v,  London,  L.  B. 

15  Q.  B.  108  ;  CaUiillw.  Kingdom,  10  C.  P.  679. 

1  Ex.  494.  (»)  Reeves  v.  White,  17  Q.  B. 

(0  The  Qaeen  -v.  Trafford,  24  995 ;  Thompson  v.  Planet  Benefit 

L.  J.  M.  0.  20 ;  Fleming  «.  Self,  Building  Society,  L.  R.  15  Eq.  331. 

1  Kaye,  518  ;  Seagrave  v.  Pope,  (o)  Beeves  v.  White,  17  Q.  B, 

1  De  Gez,  M.  &  G.  783  ;  Moslev  v.  995. 
Bailer,  1  HaU  &  Tw.  301,  S.  C.  6 
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PabtI. 
CH.  n.  8.  3. 


Parties  in- 
terested in 
lands  and 
the  pro- 
moters of 
the  under- 
taking. 


Parties 
under  dis- 
abilities. 


Railway 
companies. 


Joint  stock 
companies. 


no  action  lay  for  this  claim  (j)).  Where  the  vice-preflident 
of  a  benefit  building  society,  who  had  purchased  a  real  estate 
for  the  society,  and  with  their  funds,  kept  it  to  himself^  Sir 
John  Romilly,  M.R.,  decided  that  the  trustees  might  compel 
a  restitution  of  the  estate,  and  that  the  jurisdiction  of  a  court 
of  equity  was  not  ousted  by  a  rule  of  the  society  for  referring 
disputes  to  arbitration  (q), 

A  court  of  equity  cannot  question  an  award  of  the  ap- 
pointed arbitrators  of  such  a  society,  except  it  be  bad  on  its 
face,  or  the  arbitrators  be  corrupt  (r). 

A  magistrate  is  bound  to  issue  a  distress  warrant  to  enforce 
the  award.  He  may  not  refuse  on  the  ground  that  the  society 
has  been  expending  its  funds  illegally,  and  become  a  freehold 
land  building  society  (s). 

III.  Promoters  of  public  undertakings  and  raUwaya,] — 
Under  ''The  Lands  Clauses  Consolidation  Act,  1845,"  all 
parties  having  any  estate  or  interest  in  the  lands  allowed  by 
any  special  act  of  parliament  to  be  purchased  or  taken  for 
the  purposes  of  any  undertaking  authorized  by  the  special 
act  to  be  executed,  may  require  the  promoters  of  such  under- 
taking to  refer  the  question  of  compensation  to  arbitration  in 
the  manner  provided  by  the  act  (Q.  Provision  is  made  in 
the  seventh  section  of  the  statute  for  the  case  of  persons  under 
disability,  trustees,  and  executors. 

Railway  companies  formed  under  any  act,  embodying  '*  The 
Railway  Clauses  Consolidation  Act,  1845"  (u),  and  joint 
stock  companies  created  by  any  statute  incorporating  "The 
Companies  Clauses  Consolidation  Act,  1845  "  (x),  are  respec- 
tively empowered  by  the  specified  acts  to  obtain  the  decision 
of  arbitrators  on  certain  matters  in  the  manner  prescribed  in 
the  respective  acts.  And  now  any  railway  companies,  and  all 
owners,  lessees,  and  contractors  working  any  railway,  may 
refer  disputes  (y). 


(p)  Wright  v.  Delay,  4  H.  &  C. 
209. 

(ff)  Mullock  V,  Jenkins,  14  Beav. 
628. 

(r)  Armitage  v.  Walker,  2  Kay 
&  John.  211. 

(s)  Hughes  V.  Lay  ton,  33  L.  J. 
M.  C.  89. 

(t)  8  &  9  Vict.  c.  18.  See  Ap- 
pendix  of  Statutes  ;  see  also  P.  I. 


ch.  1,  B.  1,  d.  2, as  to  matterarefer- 
able  by  statute;  and  P.  L  ch.  3, 8.  7, 
d.  6,  as  to  the  mode  of  submission. 

(u)  8  &  9  Vict.  b.  20.  See  Ap- 
pendix of  Statutes  ;  see  also  P.  I. 
ch.  1, 8.  1,  d.  2. 

(x)  8  &  9  Vict,  c  16.  See  Ap- 
pendix of  Statutes. 

(!/)  22  &  23  Vict  c.  69.  See 
Appendix  of  Statutes. 
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CHAPTER  III. 

HOW  MATTERS  MAY  BE  REFERBED  TO  ARBITRATION. 

The  different  modes  in  which  matters  may  be  referred  to     ^^^^  ^ 
an  arbitrator,  and  the  effect  of  each  species  of  submission,   — ! — !_!—' 
are  considered  in  this  chapter. 

Section  one  contains  some  remarks  applicable  to  submis-  ^Jl^*®?^?^ 
sions  generally ;  section  two  treats  of  submissions  by  private  chapter. 
agreement  at  common  law  and  their  disadvantages  ;  section 
three,  of  submissions  which  may  be  made  rules  of  court 
under  the  statutes ;  section  four  discusses  the  effects,  in  law 
and  equity,  of  the  common  provision  in  deeds  and  agree- 
ments, that  if  any  disputes  shall  arise  they  shall  be  decided 
by  arbitration ;  and  section  five,  in  like  manner,  enlarges  on 
the  effect  of  a  negative  agreement,  not  to  proceed  by  action 
or  suit  respecting  such  differences ;  submissions  made  in  a 
cause  at  common  law,  their  effects  on  the  court  and  the 
parties,  form  the  subject  of  section  six ;  section  seven  com- 
prises an  enumeration  of  some  other  forms  of  submission  of 
a  judicial  character,  or  made  under  the  authority  of  acts  of 
parliament ;  while  section  eight  concludes  the  chapter  with 
an  account  of  the  proceedings  on  the  submission  against  a 
party  who  prevents  an  award  being  made. 


SECTION  I. 

OF   SUBMISSIONS  IN   GENERAL. 

1.  General  qualities  of  a  imbmission  ] — Matters  may  be 
referred  to  arbitration  in  any  manner  that  expresses  tho 
agreement  of  the  parties  to  be  bound  by  the  decision  of  the 
person  chosen  to  determine  the  matters  in  controversy.   This 


38 


HOW  MATTERS  MAY  BE  REFERRED. 


Part  I.     person  is  styled  the  arbitrator,  and  the  agreement  conferring 
J U  on  the  arbitrator  his  binding  authority  is  termed  the  sub- 


mission (a). 
No  par.  No  formal  submission,  either  verbal  or  written,  is  neces- 

fonn  of  sary  (6).  It  may  be  contained  in  a  clause  quite  collateral  to 
Bubmiaaion  the  main  purpose  of  an  agreement.  Thus  a  bond,  conditioned 
"  for  A.'8  due  discharge  of  the  duties  of  clerk,"  "  to  be  ascer- 
tained by  the  inspection  of  A-'s  accounts  by  J.  S.,  and  the 
amount  so  ascertained  to  be  liquidated  damages,"  is  a  sub- 
mission to  the  award  of  J.  S.  respecting  the  accounts  (c). 
So  also  a  cognovit  in  the  words,  ''I  hereby  confess  the 
action,  and  that  the  plaintiffs  haVe  sustained  damages  to  the 
amount  of  one  shilling  besides  their  costs,  to  be  taxed  by 
the  prothonotary  as  he  shall  think  the  plaintiffs  entitled,"  is 
an  appointment  of  the  prothonotary  to  arbitrate  respecting 
.  the  costs.  His  decision  is  binding,  and  will  not  be  reviewed 
by  the  court  (d). 


them- 
Belves. 


Intention  II,  What  18  a  reference  to  arbitrationf] — ^The  parties  must 
to  bind^  manifestly  intend  to  be  concluded  by  the  decision  of  the 
person  called  in,  in  order  to  clothe  him  with  the  authority 
of  an  arbitrator. 

Hence,  where  it  was  the  practice  for  one  of  the  proprietors 
0  a  st«ge  coach  to  adjust  the  accounts  from  time  to  time, 
apportioning  the  profits  and  charges^  and  the  other  pro- 
prietors were  in  the  habit  of  receiving  or  paying  according 
to  his  apportionment,  it  was  held  that  he  was  to  be  con- 
sidered rather  the  common  servant  of  them  all  than  an 
arbitrator ;  for  the  acquiescence  of  the  others  in  the  correct- 
ness of  his  past  accounts  did  not  of  itself  manifest  any 
intention  on  their  part  to  deprive  themselves  of  the  power 
of  questioning  the  correctness  of  future  adjustments  (e). 

It  is  not  in  every  case  where  two  parties  intend  to  be  con- 
cluded by  the  decision  of  a  third,  that  that  third  person,  is  an 
arbitrator.  Thus,  a  valuer  between  an  incoming  and  out- 
going tenant  of  a  farm  (/),  or  a  person  appointed  to  deter- 


Preventing 
differences 
oriBuig. 


{a)  Bac.  Ab.  Arb.  B.  &  D. 

(6)  Bac.  Ab.  Arb.  R 

(c)  Jebb  V.  M*Kieman,  Moody 
&  M.  340. 

(c/)  Elvin  V,  Drummond,  1  M. 
P.  88,  S.  C.  4  Bing.  415. 


(«J  Carr  v.  Smith,  5  Q.  B.  128  ; 
Goodyear  v.  Simpson,  15  M.  &  W. 
16. 

(/)  Leeds  v.  Burrows,  12  East, 
1 ;  Freeman  v,  Jeffries,  L.  B.  4 
Ex.  189. 
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mine  the  price  .to  be  paid  for  brewery  premises  (gf),  or  the  ^^^"^  !• 
good  will  of  a  business  (A),  or  for  land  (i),  or  for  dilapida-  — ! — LU 
tions  (k),  or  the  amount  to  be  paid  to  contractors  for  work 
done  (I),  or  the  compensation  to  be  given  for  an  error  of 
description  of  property  (m) ;  is  often  not  an  arbitrator  in 
the  proper  sense,  unless  there  have  been  differences  between 
the  parties  on  the  point  previous  to  their  submitting  it  to  his 
decision.  A  decision  which  precludes  differences  from 
arising,  instead  of  settling  them  after  they  have  arisen^  is 
for  many  purposes  frequently  not  an  award  {n). 

A  building  agreement  containing  a  provision  that  in  case  Arohit«ct 
of  unreasonable  delay  or  unsatisfactory  conduct  on  the  part  agr^^nt. 
of  the  builder^  to  be  ascertained  and  decided  on  by  the  archi- 
tect, against  whose  decision  there  shall  be  no  appeal,  the  em* 
ployer  might   take  certain  steps,  is  not  a  submission   to 
arbitration  (o). 

£at  when  the  words  of  the  submission  are  large  enough  to 
embrace  the  case  of  a  judicial  enquiry,  and  the  object  of  the 
parties  is  to  have  their  respective  cases  heard  and  decided 
upon  the  evidence  produced  before  the  arbitrator,  it  is  not 
less  an  arbitration  because  the  idtimate  object  is  to  ascertain 
the  value  of  property  or  the  amount  of  compensation  (p). 

Stewards  of  a  horse-race  appointed  to  settle  any  disputes  Steward  of 
respecting  it  are  not  arbitrators  in  the  strict  sense  (g). 

A  person  appointed  to  state  a  case  for  the  opinion  of  the  ^^"  ^ 
court  under  the  statute  17  &  18  Vict.  c.  125,  s.  5,  the  Common  case. 
Law  Procedure  Act,  1854,  is  an  arbitrator;  f()r  he  is  empowered 
to  decide  on  facts,  though  not  to  determine  everything  in 
controversy  between  the  parties  (r), 

like  other  contracts  when  in  writing,  the  submission  must 
be  duly  executed;  and  where  the  accession  of  all  parties  to 
the  reference  is  the  consideration  to  each  to  execute  the  sub- 


{g)  Collins  v,  CoUiiiB,  28  L.  J. 
CL 184,  S.  C.  26  Beav.  306. 

(A)  Tamer  v,  Goulden^  L.  R.  9 
C.  P.  67. 

(»)  Lee  V.  Hemingway,  3  Nev. 
&  M.  860,  S.  C.  3  L.  J.  K.  B. 
124. 

{k)  Jenkins  v,  fietham,  2  4  L.  J. 

(0  Scott  t.  The  Liverpool  Gor- 
poration,  28  L  J.  Chanc.  230. 
(m)  Boss  V.  Helsham,  4  H.  &  C. 


642,  S.  C.  L.  R.  2  Ex.  72, 

(n)  See  P.  II.  c.  1.  a.  1. 

(o)  Wadsworth  v.  Smith,  L.  R. 
6  Q.  B.  332. 

(p)  Hopper,  In  re,  8  B.  &  S. 
100,  S.  C.  36  L.  J.  Q.  B.  97  ;  L.  R. 
2  Q.  B.  367. 

{q)  Ellis  V.  Hopper,  28  L.  J. 
Ex.  1  ;  Parr  v.  Winteringbam,  28 
L.  J.  Q.  B.  123. 

(r)  Graham  v.  Glover,  25  L.  J; 
Q.  B.  I0>  S.  C.  5  E.  &  B.  591. 
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Pakt  I. 

OH.  III.  S.  1. 


Appoint- 
ment of 
arbitrator 
by  will. 


Appoint- 
ment of 
two  arbi- 
trators. 


mission,  it  is  not  valid  as  to  some  who  have  executed  it  until 
all  have  done  so,  even  although  it  purposes  to  refer  all  matters 
in  difference  between  them  or  any  two  of  them  (a). 

A  testator  cannot  make  a  valid  appointment  by  will,  that 
if  any  differences  should  arise  respecting  his  will,  these  shall 
be  determined  by  a  specified  arbitrator,  whose  decision  is  to 
be  final  (t). 

It  often  happens  that  matters  in  difference  are  agreed  to  be 
referred  to  two  arbitrators,  one  to  be  appointed  by  each  party ; 
in  such  ca.se  it  is  important  to  call  attention  to  the  fact  that 
the  appointment  will  not  be  considered  complete  until  it  has 
been  notified  to  the  other  side  ;  therefore,  if  it  be  one  of  the 
terms  of  the  agreement  that  a  party  is  to  appoint  an  arbitrator 
by  a  certain  day,  it  will  be  too  late  though  he  nominate  his 
arbitrator  on  the  day,  if  he  neglect  to  inform  his  opponent  of 
the  nomination  till  the  day  after  (u).  If  a  party  is  bound  to 
appoint  an  arbitrator,  he  performs  his  agreement  by  making 
the  appointment,  though  the  arbitrator  will  not  act  (a?). 

It  is  very  important  that  the  appointment  of  an  arbitrator 
by  each  party  should  refer  to  the  same  subject  matter.  If  A. 
appoint  his  arbitrator  to  determine  a  dispute  respecting  the 
construction  of  a  lease,  and  the  damages  A.  has  sustained,  and 
B.  appoint  his  arbitrator  to  decide  on  the  construction  of  the 
lease,  and  not  as  to  damages,  an  award  of  damages  to  A.  will 
be  invalid  (y). 

AdviBable        m.  Taking  collatd^al  necunty  to  enforce  the  au'ardi\ — It  is 

warrant  of  sometimcs  prudcut  to  take  a  warrant  of  attorney  to  confess 

^^if"^^"  judgment  for  a  specific  sum  as  a  collateral  security  for  the 

Bccurity.      performance  of  an  award,  in  order  that  execution  may  be 

immediately  taken  out,  either  against  the  property  or  the 

person  of  him  who  neglects  or  refuses  to  perform  the  award; 

for  although  we  shall  see  that  performance  can  now  generally 

be  enforced  by  attachment,  yet,  as  that  process  only  issues 

from  a  court  of  law  in  term  time,  if  the  award  were  made  in 

vacation,  or  too  late  in  term  for  the  opposite  party  to  show 

cause  against  a  rule  for  an  attachment,  the  successful  party 


Should 
refer  to 
the  same 
matters. 


(*)  Antram  v.  Chase,  15  East, 
209. 

(0  Philips  V.  Bury,  Skin.  469. 

(w)  Tew  V.  Harris,  11  Q.  B.  7 ; 
Thomas  r.  Fredericks,  10  Q,  ^.  7"5 


{x)  Cooper  v.  Shuttleworth,  25 
L.  J.  Ex.  114. 

(y)  Davies  «.  Price,  6  L.  T.,  N.  S. 
7J3,  S.  C.  low.  R.  865. 
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Mrould  have  to  wait  till  the  next  term  for  the  assistance  of  the     ^^^j\ 

CH.  HI.  S.  1. 

court     The  defeazance  of  the  warrant  of  attorney  should  

contain  the  substance  and  effect  of  the  bond  or  agreement  of 
submission,  with  a  declaration  that  no  execution  should  issue 
nntil  non-performance  of  the  award. 

Such  a  security  was  peculiarly  beneficial  in  the  case  of  the 
submission  of  the  title  to  land  whenever  it  was  probable  that 
the  award  might  direct  a  change  of  possession ;  for  formerly 
if  a  party  in  possession  were  awarded  to  deliver  possession  of 
land  to  the  other,  the  only  mode  by  which  possession  could 
be  obtained  was  by  ejectment  (z).     Now,  however,  a  rule  of  ^®  ^ 
court  (which  may  be  enforced  as  a  judgment  in  ejectment)  to  poBseasion 
deliver  up  possession  pursuant  to  the  award,  may  be  obtained  |[2^,JJ^. 
under  the  Common  Law  Procedure  Act,  1854,  s.  16.     But  the 
warrant  of  attorney  prevents  the  necessity  of  any  application 
to  the  court. 

When  the  nature  of  the  case  is  such  as  to  require  convey-  Conveying 
ances  of  lands,  as  when  a  partition  is  to  be  made,  and  it  is  arbitrator 
considered  probable  that  a  difficulty  may  be  experienced  in  ^^^^  ^ 
compelling  a  party  to  execute  conveyances  pursuant  to  the  pnrsuant 
award,  the   expedient  may  sometimes  with  advantage  be    ***^ 
adopted  of  conveying  the  entirety  of  the  lands  in  the  first  in- 
stance to  the  arbitrator  upon  trust,  to  convey  to  the  several  par- 
ties the  portions  that  shall  be  respectivelyawarded  to  them  (a), 

IV.  Arbitration  pending  cannot   be  pleaded  at  law  or  Submis- 
C5«%.p-Notwithstanding  some  doubtful  expressions  in  older  ^^on  no^^ 
cases  (&),  it  is  clear  law  now  that  the  pendency  of  an  arbitra-  ^^,  ^ 
tion  cannot  be  pleaded  to  an  action  for.  the  same  demand  (c) ; 
nor  to  a  suit  in  equity  (at  least  where  there  is  no  covenant  not 
to  sue)  even  though  the  submission  be  made  a  rule  of  a  court 
of  common  law  (d). 

But  an  agreement  that  in  consideration  that  the  defendants  A^eement 
would  consent  to  refer  matters  in  dispute  in  an  action,  the  ^V®^®^ 
plaintiff  wotdd  accept  such  agreement  in  satisfaction  of  all  cord  and 

(z)  Janu.  &  By  the  wood's  Con  v.,  Con  v.  586,  3rd  ed. 

Vol.  II.  p.   701,  3rd  ed.  ;  p.  639,  (6)  Kill  v.  HoUister,  1  Wila.  129. 

2nd  ed.     See  Doe  d.  Greville  v,  (c)  Harris  v.  Reynolds,  7   Q.  B. 

Ropor,  Harr.  Woodf.  Land  &  Ten.  71.     See  also  Livingston  v.  Ralli, 
p.  790,  4tU  ed.  ;  Doe  d.  Morris  v,   .  24  L.  J.,  N.  S.,  Q.  B.  269. 

KoBser,  3  East,  15.  (d)  Cooke  t\  Cooke,  L.  R.  4  Eq. 

(f/)  a  Jarraan  &  Bythewood's  77,  S.  C.  36  L.  J.  Ch.  480. 
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Pabt  I.     damages  in  respect  of  certain  other  matters,  and  a  reference 

CH  IIL  8«  1 

'. *  tliereon,  may  be  pleaded  as  a  good  accord  and  satisfaction 

satisfac-      ^0  an  action  by  the  plaintiff  in  respect  of  the  last-mentioned 
matters  (e). 

To  an  action  for  goods  sold,  a  plea  that  a  dispute  arose  as 

to  pai*t,  and  that  the  defendant  had  by  agi*eement  paid  the 

price  of  that  part  to  an  arbitrator  to  abide  his  decision  upon 

it,  and  had  paid  the  residue  of  the  money  due  to  the  plaintiff, 

was  held  a  good  plea  (/). 

No  plea  on      A  plea  on  equitable  grounds,  which  amounts  to  the  state* 

groundgr     i^^ent  of  thapendency  of  an  arbitration  in  which  the  arbitrator 

has  power  to  decide  on  what  terms  the  contract  declared  on 

is  to  be  put  an  end  to  and  that  by  the  agreement  of  reference 

no  action  is  to  be  brought  between  the  parties,  is  not  good  (g). 

The  effect  of  an  arbitration  on  the  power  of  a  party  to 

take  proceedings  in  a  court  of  law  or  equity  in  respect  of  a 

subject-matter  of  the  reference,  is  further  much  considered 

in  S8.  4  and  5  of  this  chapter. 

Railway  It  would  seem  that  an  agreement  to  refer  between  two 

AjWtoi^^  railway  companies  under  the  Railway  Companies  Arbitration 

tion  Act,     Act,  1859  (22  &  23  Vict  c.  59),  may  be  pleaded  in  bar  ta  a 

.    suit  (h). 

Proceed-  v.  Staying  proceedings  contrary  to  reference.] — If  the  sub- 
^^[^on  mission  contain  a  stipulation  that  no  action  shall  be  brought, 
brought       the  court  will,  on  application,  stay  the  proceedings  in  any 

after  re* 

ference.       action  commenced  contrary  to  the  agreement  (i). 

But  where,  by  a  deed  of  partnership,  in  case  of  dispute 
each  party  was  to  appoint  an  arbitrator,  and  the  two  arbi- 
trators were  to  appoint  an  umpire  before  they  commenced 
proceedings,  the  court  refused  to  stay  proceedings  in  an 
action,  as,  although  the  arbitrators  were  appointed,  they  had 
not  selected  an  umpire,  and  the  appointment  of  an  umpire 
was  held  by  the  court  a  condition  precedent  to  the  acting  of 
the  arbitrators  (k), 

(e)  Williams  r.  London  Com-  London  and  North- Western  Ry. 
meTcial  Exchange  Company,  10      Co.,  38  L.  J.  Ch.  448. 

Ex.  569.  W  I>i<»8  ^'  Jay,  6  Bing.  619  ; 

(f)  I'age  V,  Meek,  Q.  B.  7  Nov.  Moscati  v.  Lawson,  1  H.  &  W. 
1862, 1  N.  R.  20.  572. 

(a)  Wood  V,  The  Copper  Miners  (h)  Bright  v,  DnrneU,  4  DowL 

Company,  25  L.  J.  C.  P.  166.  766. 

{h)  Watford,   &c.,    By.  Co.  v. 
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A  plaintiff  after  referring  the  action  became  insolvent.     PabtI. 

His  assignees  brought  a  fresh  action  for  the  same  matters.   

The  court  refused  the  application  of  the  defendant  to  stay  -Action  by 
the  proceedings  in  the  second  action  on  account  of  the  after  refe- 
pendency  of  the  reference,  the  assignees  not  having  been  J^^Xent. 
parties  to  it  (Z). 

By  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  Staying 
a  125),  s.  11,  "  Whenever  the  parties  to  any  deed  or  instni-  ings  under 
ment  in  writing  to  be  hereafter  made  or  executed,  or  any  of  ^^^^J^aw 
them,  shall  agree  that  any  then  existing  or  future  differences  Procedure 
between  them  or  any  of  them  shall  be  referred  to  arbitration,  ^*^*'  " 
and  any  one  or  more  of  the  parties  so  agreeing,  or  any  person 
or  persons  claiming  through  or  under  him  or  them,  shall, 
nevertheless,  commence  any  action  at  law  or  suit  in  equity 
against  the  other  party  or  parties  or  any  of  them,  or  against 
any  person  or  persons  claiming  through  or  under  him  or  them, 
in  respect  of  the  matters  so  agreed  to  be  referred  or  any  of 
them ;  it  shall  be  lawful  for  the  court  in  which  the  action  or 
suit  is  brought,  or  a  judge  thereof,  on  application  by  the 
defendant  or  defendants  or  any  of  them,  after  appearance  and 
before  plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration,  according  to  such  agreement  as  afore- 
said, and  that  the  defendant  was  at  the  time  of  the  bringing 
of  such  action  or  suit,  and  still  is,  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  such 
matters  so  to  be  decided  by  arbitration,  to  make  a  rule  or 
order  staying  all  proceeding  in  such  action  or  suit  on  such 
terms  as  to  costs  and  otherwise  as  to  such  court  or  judge  may 
seem  fit :  provided  always,  that  any  such  rule  or  order  may 
at  any  time  afterwards  be  discharged  or  varied  as  justice  may 
require  "  (m). 

The  Court  of  Queen's  Bench  have  held  that  a  liberal  con-  In  what 
struction  ought  to  be  given  to  this  section,  and  that  if  an  ^^J^  ^^ 
action  be  brought  for  a  claim  under  a  contract,  as  for  freight  ^  stayed 
under  a  charter-party,  to  which  the  defendant  admits  that  he 
has  no  defence,  but  sets  up  a  a*oss  claim  for  damages,  as,  for 
instance,  by  reason  of  the  ship  being  unseaworthy,  the  defen- 
dant, if  the  contract  provides  for  arbitration,  is  in  a  position 

(Q  StuigU  V,  Curzon,  21  L.  J.         {m)  See  Horton  v.  Sayer,  29  L. 
Ex.  38.  J .  Ex.  28,  S.  C.  4  H.  &  N.  643. 
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Pabt  L     to  pray  the  court  in  its  discretion  to  stay  the  applicant's 

— '. '        action,  and  so  to  force  a  reference  to  arbitration  of  their 

mutual  claims  (71). 

In  the  Exchequer,  however,  Bramwell,  B.,  is  reported  to 
have  expressed  his  disapproval  of  that  decision;  and  that 
court,  in  an  action  for  freight,  not  against  the  charterer,  but 
against  a  surety  who  guaranteed  payment  of  the  freight, 
refused  to  act  under  the  section ;  and  said  that  the  surety 
could  not  set  up  any  cross  claim  which  was  not  a  defence 
to  the  liquidated  demand  for  freight,  or  rely  on  any  breach 
of  waiTanty  on  the  part  of  the  shipowner,  for  which  the 
charterer  alone  could  sue  (p). 

The  Court  of  Common  Pleas  have,  however,  more  recently 
acted  on  the  decision  in  Rusadl  v.  Pdegrini  (p). 
Action  In  an  action  for  breach  of  contract,  where  the  plaintiff's 

fo^5"  case  was  that  the  defendant  had  fraudulently  delivered  an 
inferior  kind  of  linseed  cake,  and  the  contract  provided  that 
any  dispute  as  to  quality  should  be  settled  by  arbitration  in 
the  usual  manner,  which  was  by  two  brokers,  the  Court  of 
Common  Pleas,  in  the  exercise  of  its  discretion,  refused  the 
defendant's  application  to  stay  the  action,  considering  that  a 
question  whether  a  gross  fraud  had  been  committed  was  one 
unfit  to  be  determined  by  such  an  arbitration  (q).  But  where 
the  action  was  for  breach  of  warranty  as  to  the  quality  of 
some  seed  sold,  and  no  question  of  fraud  between  the  parties 
could  properly  arise,  the  same  Court  stayed  the  action  (r). 

The  action  will  be  stayed  though  the  only  question  be  one 
of  law  on  the  construction  of  a  charter-party  (a). 

An  arbitration  clause  in  a  policy  of  insurance,  though  not 

sufficient  to  bar  the  action,  may  afford  a  good  ground  for 

application  under  this  section  (f). 

When  This  section  was,  it  seems,  held  by  the  Court  of  Queen's 

applicable.  Bench  not  to  apply  where  an  action  was  brought  on  a  charter- 


(?i)  RuBsell  t\  Pelegrini,  26  L.  J.      639,  and  Smith  v.  Alien,  3  F.  &  F. 
Q.  B.  75,  S.  C.  6  E.  &  B.  1020.  IOC. 

(0)  "Daunt  V.  Lazard,  27   L.  J.  (?•)  Hirsch  17.  Im  Tharn,4  C.  B. 

Ex.  399.  N.  S.  569,  S.  C.  27  L.  J.  C.  P.  246. 

(p)  Selignian  v.   Le  Boutillier,  {a)  Randegger  1?.  Holmes,  L.  R. 

.R.  IC.  P.  681.  IC.  P.  679. 

(0  Roi>er  r.  London,  28  L.  J, 
Q.  B.  260,  S.  C.  1  E.  &  E.  825. 


L 

(q)  VVallis  v.  Hirch,  26  L.  J. 
C.  P.  72,S.  C.  1  C.  B.,  N.  S.  316. 
Sec  Lurv  v.  Peai*son,  1  C.  B.  N.  S. 
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party,  which  contained  no  clause  for  abitration,  but  an  arbi-     l?^*^  I- 

tration  had  been  subsequently  agreed  upon  (u).     This  con-    _J LI 

struction  apparently  limits  the  operation  of  the  section  to  the 
case  of  agreements  for  reference  of  future  differences  :  but 
the  statute  in  terms  api)lies  to  agreements  for  reference  of 
^n  existing  differences. 

In  a  later  case,  Byles,  J.,  and  Willes,  J.,  stated  that  they 
did  not  assent  to  the  doctrine  there  supposed  to  be  laid 
down  {x).  And  the  Court  of  Queen's  Bench  and  some  of  the 
judges  of  the  Court  of  Appeal  have  recently  expressed  their 
view  that  the  statute  applies  to  an  existing  arbitration 
entered  into  only  after  the  disputes  have  arisen,  but  that 
if  such  a  specific  submission  has  been  effectually  revoked 
before  action  brought  the  suit  cannot  be  stayed  by  the 
court,  though  the  power  of  the  court  would  remain  if 
such  submission  had  been  entered  into  in  pursuance  of  a 
previous  general  clause  in  a  deed  or  instrument  to  refer  all 
disputes  (y). 

Where  one  party  in  writing  and  the  other  verbally  agreed 
that  a  voyage  was  to  be  on  the  same  terms  as  a  former 
voyage,  and  the  old  agreement,  which  was  in  writing, 
contained  a  clause  for  settling  differences  by  arbitration^ 
Keating,  J.,  stayed  an  action  respecting  the  latter  voyage 
brought  by  the  executor  of  the  party  who  had  given  the 
verbal  assent  (0). 

In  an  action  for  wrongful  dismissal  by  a  manager  of  a  Matters  of 
brewery  engaged  under  a  deed  containing  a  clause  for  arbi-  ^^^^^^  ' 
tration,^the  Court  of  Exchequer,  on  the  application  of  the 
defendant,  stayed  the  action,  it   appearing  probable  that 
matters  of  account  would  arise  (a), 

A  trader  having  sued  the  defendant  for  the  price  of  some  Bank- 
timber  under  a  contract,  and  the  defendant  having  sued  the  "^P*®^' 
trader  for  unliquidated  damages  under  the  saipe  contract, 
both  actions  were  referred  by  judge's  order.      The  trader 
becoming  bankrupt,  his  assignees  sued   the   defendant  for 


(u)  Blythe  v.  Lafone,  1  E.  &  E.  1  Q.  B.  D.  748  ;  S.  C.  45  L.  J.  C.  L. 

435,  a  C.  28  L.  J.  Q.  B.  164.    See  713. 

Orphan  Working  School  17.  Henley,  (s)  ISattersley  v,  Hatton,  3  F 

27  L.  J.  Ex.  426.  &F.  116. 

(x)  Mason  r.Haddon,  60.  B.  526.  (a)  Wickhani   i\    Hardia"     28 

(jf)  Bandell  v.  ThompsoD,  L.  R  L.  .J.  Ex,  2X5. 
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now  MATTERS  MAY  BE   REFERRED. 


PabtI. 
OH.  in.  8.  1. 


Chancery. 


Qaestion 
whether 
dispute 
within 
agreement 
of  refe- 
rence. 


Dispute  as 
to  notice  of 
dissolu- 
tion. 


Expired 
paitner- 
ship  deed. 


the  price  of  the  timber.  The  defendant  applied  under  the 
above  section  to  stay  the  proceedings  in  the  latter  action. 
Tlie  court  intimated  an  opinion  that  the  section  did  not 
apply  to  cases  where  the  rights  of  creditors  under  a  bank- 
ruptcy could  be  affected,  and  in  the  exercise  of  their  discre- 
tion declined  to  interfere  (6). 

In  equity  the  burden  of  showing  that  the  arbitrator  cannot 
give  effectual  relief  lies,  it  seems,  on  the  party  who  commences 
a  suit.  And  when  a  bill  charged  improper  conduct  in  one 
partner  entitling  the  other,  if  proved,  to  a  dissolution  of  the 
partnership,  the  court  refused  to  stay  the  suit  (c). 

In  another  case  the  court  held  that  the  power  was  discre- 
tionary, but  refused  to  exercise  it  on  the  ground  that  the 
matters  to  be  referred  related  to  other  matters  than  those  in 
the  suit,  and  that- questions  would  arise  in  the  suit  which 
did  not  come  within  the  reference  clause  (d). 

But  more  recently  where  a  bill  had  been  filed  to  restrain 
lessees  of  a  mine  from  doing  certain  acts,  and  the  lease  con- 
tained an  arbitration  clause,  the  Court  of  Appeal  in  Chancery 
confirmed  the  order  staying  the  proceedings,  saying  that  they 
would  leave  it  to  the  arbitrators  to  decide  whether  the 
matters  in  dispute  were  within  the  agreement  to  refer,  and 
that  the  inability  of  the  arbitrators  to  grant  an  injunction 
formed  no  reason  against  the  reference,  and  that  it  was  no 
objection  to  the  application,  that  two  only  of  the  three 
defendants  were  at  first  willing  to  concur  in  it  («). 

On  an  arbitration  clause  in  a  partnership  deed  a  suit  was 
stayed  for  taking  the  accounts  as  on  a  dissolution  of  the  part* 
nershlp,  the  defendant  disputing  the  validity  of  the  notice  of 
dissolution  (/). 

A  partnership  deed  containing  the  usual  arbitration  clause 
provided  for  a  partnership  for  one  year  only.  But  thu  |.art- 
nership,  by* verbal  arrangement,  was  continued  for  sovnal 
years;  after  which  it  was  dissolved,  and  disputes  arose  a.i  to 
the  settlement  of  the  partnership  accounts.     It   was  held 


(6)  Pennell  v.  Walker,  26  L.  J. 
C.  P.  9,  S.  C.  18  C.  B.  651. 

(c)  Cooke  V.  Catchpole,  34  L.  J. 

Ch.  60. 

{d)  Wheatley    v.    Westminster 
Brymbo    Coal  and  Coke  Co.,  2 


Drew.  &  Smole,  347. 

(e)  Waiesford  v,  Watson,  L.  R. 
8  Chanc.  473 ;  below,  L.  R.  14  £q. 
572. 

m  PlewB  V.  Baker  L.  R.  16  Eq. 
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that  the  arbitration  clause  was  in  force  and  a  suit  to  take     PabtL 

,,  ...  *  '  CH.  III.  8.  2. 

the  accounts  was  stayed  (gr).    .  

In  one  case  Lord  Hatherley,  C,  stayed  the  proceedings  to 
the  day  to  which  the  arbitrators  had  enlarged  their  time  for 
making  their  award  (h). 

Where  a  partnership  suit  was  stayed  in  which  the  costs,  Varying 
had  it  proceieded,  would  have  come  out  of  the  estate,  and  the  ^oBte! " 
question  of  costs  was  reserved,  and  on  a  reference  an  award  was 
made  in  favour  of  the  plaintiff,  the  Master  of  the  Rolls 
directed  that  the  costs  of  the  suit,  reference  and  award,  should 
be  borne  in  the  proportion  that  each  partner  would  have 
had  to  bear  them  had  the  suit  gone  on  (i). 

An  order  made  at  chamber,  staying  proceedings  in  an 
action  under  s.  4  of  the  Common  Law  Procedure  Act,  1854, 
contained  no  provisions  as  to  costs.  After  an  award  in  the 
plaintiflTs  favour  the  Court  (Brett,  J.,  dissentiente),  relying  on 
the  proviso  to  the  section,  sustained  as  valid  a  subsequent 
order  varying  the  terms  of  the  original  order  by  directing 
that  the  defendant  should  pay  the  costs  of  the  action  (k). 


SECTION  IL 

OF  SUBMTSSIOKS  BT  PAROL,  AGREEMENT  IN  WRITING,  OJft  DEED. 

I.  Parol  svh7ni88io7iJ] — A  parol  submission  is  generally  Part  I. 

perfectly  valid.      If,  on  the  hearing  of  a  summons  before  a  ^°-  "^  «•  2. 

judge,  the  parties  consent  that  he  shall  adjudicate  on  the  Parol  sub- 

case,  such  consent  is  a  parol  submission  to  him  as  arbitrator,  valid, 
and   his  decision   is  binding  as  an  award  (?).      It   often 
happens  in  practice,  that  where  the  submission  originally  is 
in  ^vriting,  that  it  is  altered  or  added  tx)  by  parol  (rti). 

There  are  various  disadvantages  attending  parol  submis-  Disadvan- 

sions.     They  are  open,  like  other  verbal  contracts,  to  dispute  ^^^^  "^  * 

(^}  Gillett  V.  Thornton,  L.  K.  C.  P.  259. 

19  Eq.  399  ;  S.  C.  44  L.  J.  Chanc.  (0  Harrison  r.  Wright,  13  M. 

398.  &  W.  816. 

(A)  Kitchen  v.  Tumbull,  20  W.  (m)  v.  Mills  17  Ves.419; 

R  26a  Aahworth  v.  Heathcote,  6  Bing. 

(i)  Newton  v.  Taylor,  L.  R  19  596 ;    Thames    Iron  Works,   &c., 

Eq.  14.  Company  i\  The  Queen,  20  L.  T. 

(it)  Bustros  r.  Lenders,  L.  R.  6  318. 
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respecting  the  exact  terms  used,  "which  often  become  material, 
and  a^vards  made  on  them  cannot  be  enforced  by  attachment, 
since  a  parol  subrnksion  cannot  be  made  a  rule  of  court  so  as 
so  give  the  court  jurisdiction  (ti). 

When  a  reference  takes  place  at  Nisi  Prius,  and  a  verdict 
is  taken  subject  to  it,  but  no  order  of  reference  is  drawn  up, 
the  authority  of  the  arbitrator  depends  solely  on  the  parol 
submission  of  the  parties,  and  in  such  case  the  jurisdiction 
of  the  court  does  not  attach,  as  on  a  reference  by  order  of 
nisi  prius,  to  compel  the  attendance  of  witnesses  (p);  though, 
where  the  arbitrator  has  to  certify  the  amount  of  damages,  a 
verdict  may  be  entered  for  the  amount  ascertained  by  his 
certificate  (p). 

A  parol  submission  is  sometimes  ineffectual.  For  example, 
if,  on  such  a  submission,  a  written  award  is  made  respecting 
real  property,  and  the  provisions  of  the  award  are  such,  that 
if  they  had  been  verbally  agreed  to  by  the  parties  themselves, 
they  would  have  been  void  by  the  statute  of  frauds,  the 
award  cannot  be  enforced  as  to  them,  since  the  parol  submis- 
sion and  written  award  form  but  one  parol  contract  (g). 

An  award  on  a  parol  submission  of  the  question  whether 
a  tenant  has  a  continuing  interest  in  land,  or  is  bound  to 
quit  at  once,  is  void  under  the  statute  of  frauds  (r). 

II.  Submission  by  agreement  in  tainting  mot  under  seal."] — 
Parties  may  refer  their  differences  by  agreement  in  writing 
not  under  seal. 

Such  submissions  require  in  general  an  ordinary  agree- 
ment stamp.  No  stamp  used  to  be  necessary  if  the  reference 
was  concerning  a  matter  under  the  value  of  201.  (s).  Now, 
however,  a  stamp  of  Gd.  is  imposed  on  an  agreement  not 
otherwise  charged  except  where  the  matter  is  not  of  the 
value  of  5i.  (t).  One  stamp  only  is  necessary,  although 
there  are  many  parties  to  the  submission  having  separate 


(n)  Ansell  v.  Evans,  7  T.  R.  1 ; 
-  v.  Mills,  17  Ves.  419. 


t 


(o)  Curtis  V,  Bligh,  3  Jur.  1152. 

Ip)  Tomes  v.  Hawkes,  10  A.  & 
E.  32. 

(q)  Walters  r.  Morgan,  2  Cox, 
Ch.  Cases,  369.    See  P.  III.  cb.  4, 


8.  1,  d.  2,  enforcing  award  in 
equity. 

(r)  Rainforth  v.  Hamer,  25  L. 
T.  247. 

(«)  Lloyd  V,  Mansel,  19  L.  J. 
Q.  B.  192. 

(0  Stat.  33  &  34  Vict,  c.  9/ 
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legal  interests,  provided  they  have  a  sufficient  community  of    ^^^'^  ^' 

interest  in  the  subject-matter  of  the  reference;  as  in  the  case  1-1-' 

of  a  submission  between  the  party  who  has  insured  a  ship, 
and  the  underwriters  on  the  policy  {u).  Where  there  was  a 
written  agreement  that  a  disputed  boundary  was  to  be  set 
out  by  "an  indifferent  surveyor  residing  at  a  distance,"  and 
on  the  same  sheet  of  paper  was  added  a  memorandum  of  a 
later  date,  appointing  a  particular  surveyor,  residing  in  the 
neighbourhood,  to  set  out  the  boundary,  the  two  memo- 
randums were  held  to  be  only  one  agreement,  and  to  require 
only  one  stamp  (x). 

An  agreement,  indorsed  on  an  arbitration  deed,  or  bond, 
enlarging  the  time,  or  changing  the  arbitrator,  is  a  new  sub- 
mission in  vnriting,  incorporating  into  itself  all  the  terms 
of  the  original  submission  (y),  and  requires  an  agreement 
stamp  (^). 

An  agreement  of  reference  containing  an  acknowledg-  Effect  of 
ment  of  the  existence  of  some  debt,  but  providing  that  the  bdgment 
arbitrators  are  to  fix  the  time  of  payment,  is  not  such  an  ^  ^^^  *^p 

1,1  ,  .  .     statute  of 

acKnowledgment  as  to  support  a  promise  to  pay  on  request,  limita- 
and  so  to  take  the  case  out  of  the  statute  of  limitations  (a).    *^°^' 

ni.  Svhmiaaion  by  bond.] — ^A  submission  by  bond  is  a  very  Submis- 
ordinary  mode  of  effecting  a  reference.  bonA^ 

Each  party  usually  executes  a  bond  to  the  other  in  a  Dfuoaagea 
certain  penalty,  subject  to  the  condition  of  his  abiding  by  ^^  ^^^ 
and  performing  the  award  of  the  person  named  as  arbitrator,  pe^^ty  in 
The  penalty  in  the  bond  does  not  limit  the  amount  the  arbi-  *^'  ^"""^ 
trator  may  award,  although,  if  he  exceed  that  limit,  no 
larger  sum  than  the  penalty  can  be  recovered  by  action  on 
the  bond  (6). 

The  submission  of  the  parties  is  contained  in  the  condi-  Alteration 
tions  of  the  mutual  bonds,  for  they  together  make  up  but  riorby^" 
one  agreement  of  reference.     The  terms  of  the  condition  bond. 


(tt)  Goodson  V.  Forbes,  1  Marsh,  East,  ]  89. 

525,  S.  C.  6  Taunt  171 ;  Stephens  {z)  Stephens  v.  Lowe,  9  Biug. 

V.  Lowe,  9  Bing.  32.  32,  S.  C.  2  M.  &  Sc.  44 

(x)  Taylor  v,  Parrv,  1  M.  &  G..  (a)  Hales  v.  Stevenson,  Q.  B.  11 

604.                            '  Nav.  1862,  1  N.  R.  23. 

(y)  Greig  «.  Talbot,  2  B.  &  C.  (6)  Browes  v.  Bruce,  Watson  on 

179 ;  Tnnno  v.  Bird,  Li  re,  5  B.  Awards,  p.  4,  note  (3),  3rd  ed. 
&  Ad.  488 ;  Evans  v.  Thomson,  5 

E 


50 


HOW  MATTERS  MAY   BE   REFERRED. 
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Two 
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SuiRdent 
under  the 
statute  of 
frauds  as 
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may  be  altered  by  an  instrument  under  seal,  without  affecting 
the  bond  (c).     Where  there  is  a  dispute  between  A.  of  the 
first  part,  and  B.  and  C.  of  the  second,  a  submission  to  refer- 
ence may  be  effected  by  a  bond  given  by  A.  to  B.  and  C. 
jointly,  and  by  separate  bonds  given  by  B.  and  C.  respectively 
to  A.  conditioned  to  perform  the  award ;  for  the  three  bonds 
together  will  constitute  but  one  submission  (d).     Two  bonds, 
however,  will  be  a  valid  though  unskilful  method  of  settling 
by  arbitration  the  affairs  of  a  partnership  of  several  persons. 
Thus,  a  joint  and  several  bond  of  A.,  B.,  and  C,  three  of  six 
partners,  to  D.,  E.,  and  F.,  the  other  three,  and  a  like  bond  of 
D.,  E.,  and  F.,  to  A.,  B.,  and  C,  both  conditioned  to  abide  an 
award  respecting  all  accounts  and  matters  in  difference  be- 
tween the  six,  or  any  of  them,  will  authorize  an  award  direct- 
ing, among  other  things,  A.  to  pay  a  sum  to  B.,  and  B.  may 
maintain  an  action  of  debt  on  the  award  against  A.,  but  not 
an  action  against  him  on  the  &owd,  for  A.  is  not  bound  to 
him  by  that  instrument ;  it  seems  also  that  D.,  E.,  and  F.,  to 
whom  A.  is  bound,  might  sue  him  on  the  bond  for  his  dis- 
obedience of  the  award  in  neglecting  to  pay  the  sum  of 
money  to  B.  (e).   Instead  of  binding  themselves  by  a  penalty 
to  each  other,  the  litigant  parties  may  join  in  a  bond  to  the 
arbitrator,  conditioned  to  perform  his  award.     Such  a  bond 
was  held  good,  although  it  was  suggested  that  the  arbitrator 
might  make  an  unreasonable  award  in  order  to  entitle  him- 
self to  the  penalty  (/). 

An  arbitration  bond  must  be  stamped  with  a  bond  stamp, 
and  it  does  not  require  an  agreement  stamp  also,  because, 
in  addition  to  the  usual  clauses,  it  contains  a  stipulation 
respecting  the  manner  in  which  the  costs  are  to  be  paid. 
Such  a  stipulation  is  not  to  be  considered  as  a  substantive 
agreement  (</). 

A  submission  by  bond,  referring  to  an  arbitrator  to  settle 
the  price  per  acre  the  purchaser  is  to  pay  for  an  estate,  seems 
to  be  a  suflBcient  agreement  in  writing,  respecting  the  sale  of 
lands,  to  satisfy  the  requirements  of  the  Statute  of  Frauds, 


(c)  Greig  v.  Talbot,  2  B.  &  C.  350. 

179.  (f)  Owdy  V.    Gibbons,  Comb. 

(rf)  Hayes  v.  Hayes,  Cro.  Car.  loo. 

433.  {g)  WansboTOiightJ.  D3'er,Inre, 

(e)  Winter  v.  White,  1  B.  &  B.  2  Chitt.  40. 
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and  when  the  award  is  made,  to  enable  the  Court  of  Chancery    ^^^^  ^v. 

'  "'     CH.  IIL  S.  2. 


to  enforce  a  specific  performance  (A). 

IV.  Svhmission  by  deed,] — ^A  mode  of  referring  not  unfre-  SubmiB- 
quently  adopted,  is  by  indenture,  containing  mutual  cove-  deSl^d. 
nants  to  stand  to  the  award  (i).     Such  a  submission  cannot 

be  altered  by  parol,  or  written  agreement  even  when  in- 
dorsed upon  it  (k). 

It  seems  to  be  no  objection  to  the  validity  of  the  submis-  One  party 
sion,  that  one  party  is  bound  by  deed  and  the  other  by  cutLg^* 
agreement  not  under  seal;  as,  for  instance,  on  a  reference  under  seal 
between  a  private  individual  and  a  corporation,  which  the 
former  signs,  but  to  which  the  seal  of  the  latter  is  affixed  (I). 

V.  Disadvarttage  of  svbmissiona  which  cannot  be  made  rales 
of  court.] — If  the  parties  wish  the  reference  to  be  one  over 
which  the  courts  of  law  shall  have  no  cognizance,  they  must, 
when  the  submission  is  in  writing,  express  their  intention 
that  it  shall  not  be  made  a  rule  of  court  by  apt  words  in 
the  submission  (m).  But  the  case  must  be  peculiar  to 
render  such  a  course  advisable,  for  its  disadvantages  are 
many. 

For  in  cases  where  the  statutes  have  no  application,  a  sub-  No  juris- 
mission  of  matters  in  difference  when  there  is  no  cause  in  ^e*courts 
court,  does  not  by  common  law  give  the  court  any  jurisdic-  bycom- 
tion,  either  over  the  submission  itself,  or  over  the  proceedings 
before  the  arbitrator,  or  over  the  award.     The  parties  are  not 
before  the  court  in  any  way,  and  the  submission  is  viewed  as  a 
contract  simply. 

Either  party  may,  at  any  time  before  the  award  is  made,  Submis- 
revoke  the  authority  of  the  arbitrator  (??/),  and  render  all  that  ^ble.*^^° 
has  been  done  in  the  reference  ineffectual,  though  by  so  doing 
he  makes  himself  liable  to  an  action. 

The  awards  made  on  such  submissions  cannot  be  set  aside  No  Betting 
by  a  court  of  law,  however  gross  the  misconduct  or  cor-  ^oycr*^ 

award?, 

(A)  Cooth  V.  Jackson,  6  Ves.  11.  6  N.  &  M.  594. 

(0  Spooner  v.  Payne,  16  L.  J.  (m)  See  17  &  18  Vict.  c.  125, 

C.  P.  225  ;  Bac.  Ab.  Arb.  B.  s.  17. 

(Jfe)  Mort)hett>  In  re,  2  D.  &  L,  (w)  See  P.  II.  c.  3,  s.  3,  d.  1, 

967.  •  Revocation  at  Common  Law. 

(0  Tomlin  v.  Mayor,  Fordwicli, 

E  2 
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Pabt  I.  ruption  of  the  arbitrator  (o).     The  only  remedy  is  by  bill  in 

. —  equity  (p). 

No  sum-  Nor  can  the  awards,  when  valid,  be  enforced  by  attach- 

luary  en- 

forcement  "lent  OF  Other  summary  process  of  the  court.  Thq  benefit 
of  award,  ^f  them  can  only  be  obtained,  as  on  a  contract,  by  action,  or 
suit  only  Sometimes,  when  the  nature  of  the  award  admits,  hy  pro- 
means,  ceedings  in  equity  for  a  specific  performance  (g'). 


theBtatute. 


SECTION  III. 

OF  SUBmSSlONS  BY  CONSENT  WHICH  MAY  BE  MADE  RULES  OF 

COURT  BY  STATUTE. 

Part  I.         I.  Effcd  of  the  statute  9  dk  10  W.  III.  c,  15.]— The  more 

C*IT   ITT    R    ^ 

'  '  '  extended  provisions  made  by  the  Common  Law  Procedure 
Act,  1854,  s.  17,  given  at  length  in  the  fourth  division  of  this 
section,  will  render  much  of  the  old  law  set  forth  below  inap- 
plicable, but  the  passages  respecting  the  statute  of  9  &  10 
W.  III.  c.  15,  arc  retained,  as  they  throw  a  light  on  the 
construction  of  the  recent  enactments,  and  may  be  otherwise 
useful. 
Object  of  Before  the  statute,  the  9th  &  10th  W,  III.  c.  16,  entitled, 
"  An  Act  for  determining  Dififerences  by  Arbitration,"  became 
law,  when  persons  were  out  of  court,  they  could  not,  by  any 
agreement,  bring  themselves  into  court,  and  create  a  juris- 
diction to  issue  process  of  contempt  (r).  Experience  had 
proved  the  beneficial  effect  of  terminating  by  arbitration  suits 
actually  existing ;  and  it  occured  also  that  it  might  be  ex- 
tremely desirable  to  afford  the  same  opportunity  where  only  a 
cause  of  suit  subsisted,  but  no  suit  had  been  instituted  (s). 

(o)  Veale  v.  Warner,  1  Saund.  Thatcher,   Noy,  141 ;    Vin.  Ab. 

327,  c.  note.  Arb.  H.  a.  1. 

(;;)  Greenhill  v.  Church,  3  Rep.  (r)  Nichols  v.  Chalie,  14  Ves. 

in  Ohanc.  89,  p.  49  ;  2  Vera.  100.  205  ;  Lyall  t».  Lamb,  4  B.  &  Ad. 

pi.  95  ;  Cavendish  v. ,  1,  468  ;   Steers  v,  Harrop,  1   Bing. 

Ccoa.  in  Chanc.  279.  133,  S.  C.  7  Moore,  466. 

(q)  Blundell    v.   BretUrgh,   17  («)  Nichols  v.  Chalie,  14  Ves. 

Vea.   232 ;    Bishop  v.   Bishop,   1  265. 
Kep.   in  Chanc.  75  ;  Bendick  v. 
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To  eflfect,  therefore,  these  two  objects,  first  to  give  the  parties     ^^^^  ^• 
the  process  of  contempt  for  enforcing  the  award,  and  next,  to  — '■ — '■ — 
make  awards   final  unless    complaint  was  made  within  a 
limited  time  (t),  the  statute  of  W.  III.  was  passed  (u). 

The  statute  is  not  very  clearly  worded  in  its  provisions,  ConBtruc- 
and  much  discussion  had  been  raised  respecting  its  terras.  „^n^^e 
But  the  result  of  many  decisions  has  now  put  a  judicial  statnte. 
interpretation  on  all  of  them.  The  whole  Act  taken  together 
has  been  construed  to  mean  this:  though  there  be  no  cause 
in  any  court,  and  the  matter  referred  be  entirely  of  a  private 
nature,  if  the  submission  contain  an  as:reement  for  makinc; 
the  submission  a  rule  of  court,  that  the  party  in  whose  favour 
the  award  is  made  may  have  his  costs  taxed  by  the  master  of 
the  court  (x),  and  enforce  the  award  by  the  process  of  the 
court  of  which  the  submission  is  made  a  rule,  unless  it  shall 
appear  to  that  court  that  it  ought  to  be  set  aside  as  unduly 
made^  and  in  such  case  the  same  court  shall  not  merely  refuse 
the  aid  of  its  process,  but  if  complaint  be  made  within  the 
time  limited,  shall  actually  proceed  to  set  it  aside  (y). 
For  although  section  one  provides  that  the  process  of  the 
court  in  which  the  submission  is  made  a  rule  to  enforce  the 
award,  shall  not  be  stayed  by  "  any  otJier  court  of  law  or 
equity,"  except  it  shall  appear  to  mwjA  court  that  the  award 
was  procured  by  corruption  or  undue  means,  implying,  as  it 
were,  that  in  the  excepted  case  another  court  might  interpose, 
and  although  in  section  two  it  is  provided  that  an  award 
procured  by  corruption  or  undue  means  shall  be  set  aside  by 
any  court  of  law  or  equity,  yet  the  proviso  at  the  end  of 
section  two,  that  complaint  of  such  corruption  or  undue 
practice  must  be  made  to  the  court  of  which  the  submission  is 
a  rule,  has  been  held  to  limit  the  generality  of  the  previous 
words,  and  to  show  the  intention  of  the  legislature  that  the 
court  in  trhich  the  complaint  is  to  be  made,  that  is,  the  court 
of  which  the  submission  is  a  rule,  is  the  only  court  which  has 
jurisdiction  over  the  award,  either  to  enforce  it  by  attach- 
ment or  to  set  it  aside. 

Though  the  courts  of  equity  yielded  reluctantly  to  the  Jun-^dic- 

(<)  Davia  v,  Getty,  1  S.   &  S.  (x)  Bhear  v,  Ilarradiiie,  7  Ex. 

411.  269. 

(tt)  See  Appendix  of  Statutes  for  (y)  Dawson  i?.  Sadler,  1  S.  &  S. 

the  Act.  537. 
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PaKT  I. 

CH.  IIL  B.  8. 

equity 
under  it. 


Chancery, 
a  court  of 
record 
within  the 
statute. 


Limit  of 
time  for 
setting 
aside 
award, 
none  for 
enfordng 
it. 


foi*ce  of  the  act  of  parliament,  it  is  now  settled,  that  when 
the  submission  is  agreed  to  be  made  a  rule  of  another  court, 
whatever  equitable  ground  there  may  be  for  impeaching  the 
award,  the  jurisdiction  of  equity  to  set  it  aside  is  entirely 
taken  away,  and  transferred  to  the  court  of  which  the  sub- 
mission is  made  a  rule  (z). 

The  statute  (a)  provides  for  the  making  the  submieeion  a 
rule  of  "any  of  his  Majesty's  courts  of  record"  These  words 
have  been  held  to  include  the  Court  of  Chancery,  which, 
although  not  a  court  of  record  as  regards  its  equitable 
authority,  still,  as  regards  its  common  law  jurisdiction,  is  a 
court  of  record  (b).  Instances  are  very  numerous  of  sub- 
missions having  been  made  rules  of  this  court  under  the 
statute  without  question,  and  the  awards  made  pursuant  to 
them  enforced  by  the  compulsory  process  of  the  court  (c). 

The  second  section  also  of  the  act  shows  that  the  Court  of 
Chancery  is  intended  to  be  included,  since  it  expressly  men- 
tions courts  of  equity  as  having  jurisdiction  to  set  aside 
awards,  and  that  jurisdiction  we  have  already  seen  only  lies 
in  the  court  of  which  the  submission  is  made  a  rule  (cQ. 
And  in  a  modern  case,  on  the  objection  being  made,  Lord 
Cottenham,  C,  treated  it  as  a  point  long  settled  that  the 
Court  of  Chancery  was  a  court  of  record  within  the  Act  («). 

The  statute  limits  no  time  within  which  application  to 
enforce  the  award  must  be  made.  But  the  party  who  seeks 
to  set  it  aside  must  make  his  application  to  the  court  before 
the  last  day  of  the  next  term  after  the  award  is  made ;  and 
this,  whether  the  objection  appears  on  its  face,  or  whether 
it  is  for  matter  extrinsic,  as  for  fraud  of  parties,  or  for  mis- 
conduct or  corruption  of  the  arbitrator  •(/).    It  is  true,  when 


(z)  Nichols  V,  Boe,  3  M.  dr  Keen, 
431,  reveraing  judgment  of  Vioe- 
Chauc.  in  same  case,  5  Sim.  156  ; 
Nichols  V,  Chalie,  14  Yes.  265 ; 
Gwinnett  t^.  Bannister,  14  Yes. 
630  ;  Heming  r.  Swinnerton,  1 
Coop.  C.  C.  386  ;  Cooke  v.  Cooke, 
L.  R.  4  Eq.  77. 

(a)  9  &  10  W.  III.  c.  16,  s.  1. 

(6)  2  Madd.  Chanc  Practice, 
810,  3rd  ed.,  712,  2nd  ed.  ;  Pow- 
nail  V.  King,  6  Yes.  10. 

(c)  Webster  r.  Bishop,  2  Yem. 
444  ;  Smith  v.  Symes,  6  Mad.  74 ; 


Joseph  «.  Webster,  In  re^  1  Rasa. 
&  Mylne,  496. 

•  (d)  Ante,  p.  53,  Dawson  v.  Sad- 
ler, 1  S.  &  S.  537 ;  see  note  to 
Joseph  &  Webster,  In  re,  1  Buss. 
&  Mylne,  496. 

(e)  Heming  v,  Swinnerton,  10 
Jur.  907. 

(/)  Davis  V,  Getty,  1  S.  <fe  S. 
411 ;  Auriol  v.  Smith,  1  Turn. 
&  B.  121  ;  Allardes  v.  Campbell, 
1  Turn.  &  B.  133,  n. ;  Pcdky  v. 
Goddard,  7  T.  R  73. 


SUBUSSIONS  UNDER  THE  STATUTE  OF  WILLIAM  IIL 


65 


the  award  is  bad  on  its  face,  though  it  cannot  be  set  aside  P^bt  I. 

CH.  III.  S.  3. 

after  the  time,  no  action  can  be  maintained  upon  it,  nor  will  -J — ! — ' 
an  attachment  be  granted  to  enforce  it  (gf). 

The  submission  must  be  made  a  rule  of  court  before  the  Making 

court  has  any  jurisdiction  either  to  enforce  or  set  aside  the  rllie°or^^" 

award  (h).  ^^^ 

The  only  summary  mode  of  enforcing  the  award  is  by  No  execu- 

attachment.  No  judgment  can  be  entered  or  execution  issued  ^^^e  o? 

on  the  rule  embodying  the  submission.    Hence,  if  the  party  co^"^ 
die  before  the  award  be  performed,  as  the  right  to  an  attach- 
ment dies  with  the  person,  the  benefit  of  the  statute  is  lost, 
and  the  party  will  be  left  to  his  action  or  suit  against  the 
executor  (i). 


XL  What  references  within  the  atcUute,] — ^A  parol  submission  Parol  sub- 
cannot  be  made  a  rule  of  court  within  the  statute  of  W.  III.,  ^0^^!^^^,^ 
for  the  statute  provides  that  the  parties  shall  "insert"  their  thestatute. 
consent  to  make  the  submission  a  rule  of  court  into  the  sub- 
mission itself,  and  the  word  insert  must  mean  an  act  that 
infuses  that  consent  into  something  written  {k). 

Though  an  order  of  nisi  prius,  referring  a  cause,  is  made  a  Submis- 
rule  of  court  by  virtue  of  the  inherent  common-law  juris-  ^J^a^a 
diction  of  the  courts ;  yet  where  a  cause  aind  all  matters  in  allmattere. 
difference  are  referred  by  such  an  order,  it  seems  not  yet  to 
have  been  decided,  though  a  strong  opinion  has  been  expressed 
recently  that  the  authority  to  make  it  a  rule  of  court,  as  to 
the  matters  not  in  the  cause,  is  derived  fix>m  the  common - 
law  power  of  the  courts,  and  does    not  depend  on  the 
statute  (I).     In  one  case,  a  submission  by  agreement  out  of  Of  a  cause 
court  of  a  cause,  and  all  matters  in  differencci  was  made  a  ^^^' 
rule  of  court,  though  there  was  no  consent  clause  at  all  for 
making  it  such  a  rule.    The  circumstances,  however,  under 
which  it  was  so  made,  do  not  appear  in  the  report  (m). 


(g)  Anriol  v»  Smith,  1  Turn.  & 
R  121;  Pedleyt?.Goddard,7  T.R. 
73, 

[h)  Davis  v.  Getty,  1  S.  <k  S. 
411  ;  Haryey  v.  SheltoD,  7  Beay. 
455. 

(i)  Webster  v.  Bishop,  Prec.  in 
Chanc  223. 

{t) V.  Mills,  17  Vep. 

419 ;  Anaell  r.  Evans,  7.T.  R.  1. 


(0  R.  V,  Hardey,  14  Q.  B.  529  ; 
Lord  Lonsdale  v,  Littledale,  2  Yes. 
Jr.  451 ;  Lucas  v.  Wilson,  2  Burr. 
701  ;  Anderson  v,  Coxeter,  1 
Strange,  301 ;  Haward  v.  Phillips, 
6  A.  &  E.  119  ;  AUenby  v.  Proud- 
lock,  4  DowL  64,  S.  C.  4  A.  &  E. 
326. 

(m)  Little  v,  Newton,  1  M.  &  G. 
977,  n.  (a). 
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PabtI. 

CH.  III.  B.  8. 


Of  cause  to 
be  made 
rule  of 
another 
court 

Or  of 
either  of 
two  courts. 


Of  a  cause 
by  agree- 
ment to 
be  made 
rule  of 
same  court. 


Of  matters 
in  ecclesi- 
astical 

suit 


Of  indict- 
ment. 


A  judge's  order  by  consent  referring  all  matters  in  differ- 
ence between  the  parties,  and  containing  an  agreement  for 
making  it  a  rule  of  court,  is  a  good  submission  within  the 
statute  of  W.  III.,  though  no  action  has  been  commenced 
between  them  (n).  So  also  is  an  order  of  reference  expressed 
to  be  made  by  consent  of  the  attorneys  of  the  parties  in  an 
inferior  court  of  record,  containing  a  like  clause  for  making 
the  submission  a  rule  of  one  of  the  superior  courts  (o). 

A  reference  of  a  suit  in  Chancery  by  agreement  out  of 
court  containing  a  clause  to  make  it  a  rule  of  the  Court  of 
Queen's  Bench,  is  a  submission,  not  in  the  cause,  but  out 
of  it,  and  proceeds  on  the  jurisdiction  given  by  the  statute  (p). 

In  like  manner,  a  reference  by  deed  of  causes  in  the  Queen's 
Bench  and  Exchequer,  with  a  clause  to  make  the  submiasion 
a  rule  of  either  court,  is  under  the  statute  (q) ;  so  also  of  a 
cause  in  the  Exchequer  which  is  referred  by  a  judge's  order, 
providing  that  it  shall  bo  made  a  rule  of  the  Court  of  Queen's 
Bench  (r). 

If  a  cause  in  the  Court  of  Queen's  Bench  be  referred  by 
agreement  out  of  court,  containing  a  clause  for  making  it  a 
rule  of  the  same  court,  the  reference  is  under  the  statute  and 
not  at  common  law  (s).  So  also  the  reference  of  a  suit  in 
Chancery,  and  all  matters  in  difference  by  private  agreement, 
providing  for  making  the  submission  and  award  a  rule  of 
Chancery,  derives  its  efficacy  from  the  act  {t). 

Though  a  wife  has  commenced  a  suit  against  her  husband 
in  the  Ecclesiastical  Court  for  a  divorce,  a  reference  between 
the  wife's  trustee  and  the  husband  of  all  matters  in  dispute 
between  husband  and  wife,  may  be  made  a  rule  of  court 
within  the  statute*  (u). 

Criminal  proceedings  are  not  within  the  statute ;  for  where 
an  indictment  for  an  assault,  and  all  matters  in  dispute 
between  the  prosecutor  and  defendant,  were  referred  by  bonds 
containing  a  consent  clause,  the  court  thought  such  a  reference 


(71)  Bhear  v,  Harradiue,  7  Ex. 
269. 

(0)  Harlow  v.  Winstaaley,  19 
L.  J.  Q.  B.  430. 

{p)  Nichols  r.  Chalie,  14  Ves. 
265. 

(q)  Wimpeniiy  v.  Bates,  2  Tyr. 
466,  S.  C.  2  C.  &  J.  379. 

(r)  Milstead     r.    Cranfield,    9 


DowL  124. 

(*)  Rushworth  v.  Barron,  3 
Dowl.  317  ;  Reynolds  v.  Askew. 
5  Dowl.  682. 

(0  Heming  v,  Swinuerton,  I 
Coop.  C.  C.  386. 

(u)  SoiUeux  V.  Herbst,  2  B.  &  P. 
444. 
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comprehending  the  subject-matter  of  an  indictment,  could     ^^^  I- 

not  be  made  a  rule  of  court,  and  that  the  words  "  contro- '. — 

versies,  suits,  and  quarrels,"  in  the  statute,  meant  only  civil 
disputes  between  the  parties  {x).  The  words  of  the  Common 
Law  Procedure  Act,  1854,  s.  17,  are  wide  enough  to  embrace 
indictments. 

The  Act  of  W.  III.  contemplates  controversies  existing  Of  diffe- 
before  the  submission,  and  diflFerences  for  which  there  is  a  existing 
legal  or  equitable  remedy,  but  not,  it  seems,  subjects  of  arbi-  ^of®  '^^ 
tration  which  cannot  be  classed  under  these  heads ;  therefore, 
"Wrhere  an  agreement  to  sell  land  at  a  price  to  be  fixed  by 
arbitrators',  was  made  a  rule  of  court  under  a  consent  clause, 
the  question  submitted  being  only  co-existent  with  the  sub- 
mission, the  court,  on  an  application  to  enforce  the  award  by 
attachment,  doubted  very  much  whether  this  agreement  was 
within  the  statute,  and  dismissed  the  motion  (y), 

III.  What  a  subffixiient  consent  clause  under  the  statute  of  Consent 
F.  ///.]— Though  the  statute  of  W.  III.  requires  that  the  ''^'^'  ' 
agreement  to  make  the  submission  a  rule  of  court  shall  be 
inserted  in  the  submission  or  condition  of  the  arbitration 
bond,  yet  where  the  consent  clause  was  no  part  of  the  con- 
dition of  the  bond,  but  was  written  under  it  and  not  signed ; 
on  its  appearing  by  affidavit  that  it  was  thus  written  before  ClaiMe 
the  execution  of  the  bond,  it  was  taken  by  the  court  to  be  ^^^^ 
part  of  the  submission,  and  the  submission  was  made  a  rule  ^^^ 
of  court  (z). 

•    If  on  an  arbitration  bond  or  deed  of  submission,  having 
the  usual  consent  clause  for  making  the. submission  a  rule  of 
court,  is  afterwards  endorsed  an  agreement  of  the  parties  to 
enlarge  the  time,  but  which  contains  no  repetition  of  the 
consent  clause  in  itself,  the  endorsed  agreement  becomes  a  Endorse- 
new  submission,  incorporating  the  remaining  terms  of  the  ^^j^tes 
instrument  within,  and  may  be  made  a  rule  of  court  under  clause 
the  statute  with  reference  to  the  enlarged  time,  instead  of  the 
time  originally  specified  (a).  • 

[x)  Watson  v,  M^Callum,  8  T.  R.  (z)  Cai-ter  v.  Manabridge,  Barnes, 

520 ;  R.  V.  Bardell,  5  A.  &  E.  619,  55. 

S.  C.  sub  nom.  R.  v.  Shillibeer,  5  (a)  Greig  v.  Talbot,  2  B.  &  C. 

Dowl.  238.  179;  Evans  V.Thomson,  6  East, 

(.y)  Lee  &  Hemingway,  Tn  re,  189 ;  Tunno  &  Bird,  In  re,  6  B. 

3  Nev.  &  M.  SCO,  S.  C.  15  Q.  B.  &  Ad.  488  ;  Jenkins  v.  Law,  8  T.  R. 

305,  n,  87,  overruled. 
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Part  I. 

CH.  III.  B.  8. 

Condi- 
tional 
clause. 

Not 

specifying 
which 
court. 


Alter- 
native 
clause. 


A  conditional  clause  in  an  arbitration  bond  in  this  form, 
''And  if  the  obligor  shall  consent  that  this  submission  be 
made  a  rule  of  court,  then/'  &c.,  "was  held  to  contain  a  suflS- 
cient  indication  of  consent  to  authorize  the  making  the  sub- 
mission a  rule  of  court  (b).  If  the  clause  is  for  making  the 
submission  a  rule  of  "  the  **  court,  without  specifying  which 
court,  it  is  sufficient,  and  the  parties  may  elect  which  court 
they  please  (c). 

If  H  provide  in  the  alternative,  that  the  submission  shall 
be  made  a  rule  of  the  Court  of  King's  Bench  or  Exchequer  {d), 
or  if  it  be  drawn  up  for  making  it  a  rule  of  the  Court  of 
King's  Bench,  or  an  order  of  the  Court  of  Chancery  (e),  that 
authorizes  the  making  the  submission  a  rule  of  either  court, 
but  not  of  both. 

Frequently  the  clause  is  worded  for  making  the  award, 
not  the  svhmisaion,  a  rule  of  court  In  the  older  cases  this 
was  held  an  insufficient  consent  (/).  Subsequently  a  laser 
rule  was  adopted  as  more  sensible,  and  such  submissions  were 
allowed  to  be  within  the  operation  of  the  statute  (gr).  Now, 
however,  it  seems  a  sort  of  middle  course  will  be  adopted ; 
the  court  will  examine  whether  the  word  **  award  "  has  been 
used  by  mistake  for  submission;  if  that  be  the  case,  the  sub- 
mission may  still  be  made  a  rule  of  court ;  but  if  the  inten- 
tion of  the  parties  appears  to  be  that  the  award  itself  should 
be  made  a  rule  of  court,  although  that  intention  cannot  be 
carried  into  effect,  the  statute  wiU  not  apply  (A). 

IV.  Effect  of  the  Common  Law  Proced/ure  Aet^  1864.] — 

The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  126, 

enacts  as  follows  in  s.  17 : — 

Agree-  "  Every  agreement  or  submission  to  arbitration  by  consent, 

BuSni^on  whether  by  deed  or  instrument  in  writing  not  under  seal, 

in  writing   may  be  made  a  rule  of  any  one  of  the  superior  courts  of 

law  or  equity  at  Westminster,  on  the  application  of  any 


Consent 
to  make 
the  award 
a  rule  of 
oonrt 


maybe 


(6)  Bailey  v.  Cheesely,  1  Salk. 
72,  S.  C.  1  Ld.  Eaym.  674. 

(c)  Soilleux  V,  Herbfit,  2  B.  &  P. 

444. 

{d)  Wimpenny  r.  Bates,  2  Tyr. 
4C6,  S.  C.  2  C.  &  J.  379. 

{e)  Dawson  r.  Sadler,  1  S.  &  S. 

637. 
(/)  Harrison  r.  Grundy,  2  Stra. 


1176  ;  Aoon.  2  Barnard,  16a 
ig)  Story,  In  re,  7  A.  &  E.  602  ; 

Soilleux  V,  Herbs^  2  B.  &  P.  444  ; 

Pedley  v.  Westraacott,  3  East,  602 ; 

Powell  V.  Phillips,  cited  in  Pedley 

V,   Westmacott,  3  East,  602  j    2 

Tidd  Pr.  821,  9th  «d. 
(/i)  Woodcroft  &  Jones,  In  re, 

9  Dowl.  638. 
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party  thereto,  unless  such  agreement  or  submission  contain     Part  I. 
words  purporting  that  the  parties  intend  that  it  should  not      '    '  '  ' 
be  made  a  rule  of  court ;  and  if  in  any  such  agreement  or  ™^®  jT^® 
submission  it  is  provided  that  the  same  shall  or  may  be  made  unless  a' 
a  rule  of  one  in  particular  of  such  superior  courts,  it  may  be  ^^nti^ 
made  a  rule  of  that  court  only :  and  if  when  there  is  no  such  appear, 
provision  a  case  be  stated  in  the  award  for  the  opinion  of 
one  of  the  superior  comis,  and  such  court  be  specified  in  the 
award,  and  the  document  authorizing  the  reference  have  not 
before  the  publication  of  the  award  to  the  parties  been  made 
a  rule  of  court,  such  document  may  be  made  a  rule  only  of 
the  court  specified  in  the  award ;  and  when  in  any  case  the 
document  authorizing  the  reference  is  or  has  been  made  a 
rule  or  order  of  any  one  of  such  superior  courts,  no  other  of 
such  courts  shall  have  any  jurisdiction  to  entertain   any 
motion  respecting  the  arbitration  or  award/' 

A  building  contract  empowering  the  employer  to  take  Clause  no 
certain  steps  if  there  was  unreasonable  delay  or  unsatisfactory  J^^^ 
conduct  on  the  part  of  the  builder,  contained  this  provision,  award. 
*'  the  fact  of  such  delay  or  unsatisfactory  conduct  to  be  ascer- 
tained and  decided  in  wiiting  by  the  architect,  against  whose 
decision  there  shall  be  no  appeal/'     This  was  held,  if  a  sub- 
mission to  arbitration  at  all,  not  to  be  capable  of  being  made 
a  rule  of  court  under  s.  17>  as  the  clause  that  the  decision 
was  not  to  be  subject  to  appeal  was  construed  as  showing 
that  the  parties  did  not  intend  the  submission  to  be  made  a 
rule  of  court  (i). 

Though  a  submission  be  made  a  rule  of  Chancery  under  the 
above  cited  s.  17^  that  court  is  not  authorized  by  s.  50  of  the 
said  statute  to  compel  one  of  the  parties  to  make  a  discovery 
of  documents  in  his  possession  (k). 

This  clause  is  not  retrospective  so  as  to  apply  to  agree-  Not  retro- 
ments  of  reference  made  previous  to  the  act.     Nor  does  it  ■P®^^*^®' 

*  ,  ,  nor  where 

apply  whei'e  by  the  terms  of  the  instrument  the  arbitrators  arbitrators 
are  to  have  power  to  require  the  parties  to  enter  into  bonds  cretion. 
of  submission  or  rules  of  court  (I).     Such  a  submission  is 
revocable  at  the  will  of  either  party  (m). 

(t)  Wadsworth  ».  Smith,  L.  R.  L.  T.  N.  S.  608. 
6  Q.  B.  332.  (m)  Mills  v.  Bayley,  2  H.  &  C. 

(k)  Anglo-Austrian  Bank,  In  re,  3G,  S.  C.  11  W.  R.  598.    See  P.  II. 

10  L.  T.  N.  S.  369.  ch.  3,  s.  3,  d.  2. 

(Q  Ld.  ntzwilliam  v,  Dawes,  4 


GO  HOW  MATTERS  MAT  BE  REFEBRED. 


SECTION  IV. 

OF  AGREEMENTS  TO  REFER  FUTURE  DISPUTES  TO 

ARBITRATION. 

Pabt  T.  l  Effect  as  a  submissian  of  an  agreement  to  refer  future 
^^™'^^'  dispuiea!] — There  is  often  a  covenant  or  agreement  in  deeds 
Whether  of  partnership,  policies  of  insurance,  and  other  instruments, 
torefCT^**  providing  that  if  any  disputes  shall  arise  they  shall  be  referred 
futnre  dis-  ^q  arbitration.  The  arbitrators  generally  are  to  be  appointed 
Bubmis-  by  the  parties,  or  some  third  person,  on  the  difference  occur- 
non.  j^j^g     Sometimes  the  referees  are  designated  in  the  original 

.agreement.. 

When  ar-        When  they  are  not  so  named,  the  agreement  to  refer  cannot, 

bitratore     it  is  apprehended,  be  considered  a  complete  submission  ;  for 

until  the  arbitrator  is  determined,  there  is  no  one  who  has 

the  binding  authority  to  decide  the  questions  submitted. 

In  the  latter  part  of  this  section  it  will  be  seen  that  the 

Common  Law  Procedure  Act,  1864,  has  provided  for  the 

appointment  of  an  arbitrator  in  such  a  case.    Naming  the 

arbitrator  in  the  instrument  is  the  rarer  course;   for  it  is 

open  to  the  reasonable  objection,  that  possibly  by  the  time  a 

difference  arises  and  his  assistance  is  required,  he  may,  from 

age,  infirmity,  or  other  cause,  have  become  unwilling  or 

unfit  to  perform  the  duty. 

When  ar-        ^^*  when  an  arbitrator  is  named  in  the  original  clause,  it 

bitrator      seems  to  differ  little,  if  at  all,  from  an  ordinary  submission. 

^^  There  are  no  matters  in  dispute,  it  is  true,  existing  at  the 

time  of  the  agreement  to  refer,  but  the  agreement  amounts 

to  a  submission  within  the  statute  9  &  10  W.  III.  c.  15,  as 

soon  as  controversies  have  arisen  (n). 

Specifying       When  the  agreement,  though  not  naming  the  referees, 

how  arW-    provides  for  their  appointment  in  a  particular  manner,  and 

^SitodT  they  are  afterwards  so  appointed  in  writing,  though  contrary 

to  the  will  of  one  of  the  disputing  parties,  this  has  the  same 

effect  as  if  the  referees  were  named  in  the  clause  itself. 

And  an  award  made  by  such  referees  will  be  summarily 

(n)  Parkes  «.  Smith,  16  Q.  B.  297. 
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enforced  (o).     Though  the  agreement  be  by  deed,  if  the     PabtI. 

■  •  «i  i«««i«i  OH.  III«  8«  4* 

appointment  of  the  arbitrators  be  by  parol,  it  will  be  only  a  

parol  submission  (p). 

When  arbitrators  are  to  be  named  after  disputes  shall  Form  of 
have  arisen,  if  the  party  says  I  appoint  A.  R  as  the  arbi-  ment. 
trator  on  my  behalf,  pursuant  to  the  agreement  (describing 
it),  it  is  sufficient.  The  appointment  need  not  recite  nor 
refer  to  the  matters  in  difference.  If  the  appointment  be 
made  by  the  party  and  a  stranger  "  jointly/'  it  would  seem 
to  be  bad,  though  if  the  'stranger  joins  in  the  appointment, 
and  it  is  expressed  to  be  made  by  the  two  severally,  the 
addition  of  the  stranger  does  no  harm  (q). 

II.  Effect  in  law  of  an  agreement  to  refer  fviure  disputes,] 
— ^The  maxim  often  quoted  that  an  agreement  to  refer  is  not 
binding,  and  cannot  deprive  the  court  of  its  jurisdiction, 
seems  sometimes  to  have  been  misunderstood  (r).  It  does 
not  oust  the  jurisdiction  of  the  courts  where  there  are  no 
excluding  words  (s). 

Where  a  tenant  covenanted  not  to  keep   an   injurious  Covenant 
quantity  of  rabbits  and  hares,  and  if  he  kept  such  injurious  ^^  ^nd^if 
qoantity  to  pay  a  reasonable  compensation,  to  be  settled,  in  done  to 
case  of  difference,  by  arbitration,  it  was   held  on  appeal,  peLation 
reversing  the  judgment  of  the  Exchequer,  that  the  lessor  *^"^«^ 
could  not  be  prevented  from  suing  for  injury  from  excess  of 
ground  game  by  reason  of  the  arbitration  clause  (t). 

When  such  an  agreement  has  been  acted  on,  and  an 
award  has  been  made^  the  jurisdiction  of  the  courts  over 
the  matter  decided  by  the  arbitrator  ceases  (u). 

In  one  instance  where,  however,  it  was  not  necessary  to  Whether 
decide  the  point,  Lord  Eldon,  C,  was  inclined  to  think  that  on  im    ^ 
no  action  could  be  maintained  for  refusing  to  appoint  an  agreement 

.  n       n  -,'  to  refer 

arbitrator  pursuant  to  a  covenant  to  refer  future  disputes  fdtnre 

dispntes. 

(o)  Haddau  v,  Rotmell,  9  C.  B.  T.  H.  139. 

N.  S-  6S3 ;  Woodcroft  v,  Jones,  9  (*)  Jones  v,  St.  John's  Gellege, 

Dowl.  538  ;  Newton  v.  Hethering-  L.  R.  6  Q.  B.  115. 

ton,  19  C.  B.  N.  S.  342  ;  WHcox  (t)  Dawson  v,  Fitzgerald,  L.  R. 

r.  Storkey,  L.  R  1  C.  P.  671.  1  Q.  B.  D.,  overruling  same  case 

(p)  Glaysher,  Ex  parte,  3  H.  &  below,  L.  R.  9  Ex.  7;  S.  C.  43  L.  J. 

C.  442,  S.  C.  34  L.  J.  Ex.  41.  Ex.  19. 

(«)  Haddan  v,  Roupell,  9  C.  B.  (u)  Cleworth  v.  Pickford,  7  M. 

N.  S.  683.  &  W.  314.    Per  Abinger,  C.  B. 

(r)  Thompson  v.  Chamock,   8  321. 
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Part  I. 

CH.  III.  s.  4. 


No  dama- 
ges unless 
liquidated 
damages 
agreed  on. 


Submis* 
sion  when 
condition 
preoedent 
to  action* 


that  might  arise,  and  that  the  covenant  itself  was  futile  and 
nugatory,  and  could  not  be  enforced  {x). 

But  that  dictum  has  been  since  expressly  overruled,  and 
it  has  been  decided  on  demurrer  that  an  action  will  lie  on 
such,  a  stipulation  in  a  contract  (y),  though  such  a  stipula- 
tion cannot  be  pleaded  in  bar  to  an  action  on  the  contract  (z). 
As  it  is  ordinarily  drawn  up,  usually  only  nominal  damages 
seem  recoverable,  for  the  jury  generally  can  have  no  means 
of  calculating  the  amount.  Lord  Eldon,  therefore,  recom- 
mended as  a  prudential  mode  of  drawing  up  such  a  covenant, 
that  there  should  be  added  an  agreement  for  the  payment  of 
a  certain  sum  by  way  of  liquidated  damages  in  case  of  breach, 
in  order  to  compel  the  parties  to  a  specific  performance  of 
its  terms  (a).  This  seems  to  have  been  the  course  usually 
adopted  in  references  to  arbitration  under  the  civil  law  (6). 
Sometimes, however, substantial  damages  have  been  recovered. 
A  landlord,  liable  to  compensate  his  tenants  for  damage  done 
by  the  game,  let  the  shooting  of  the  estate  to  a  party  who 
was  to  pay  the  landlord  for  all  damage  done  to  the  tenants 
by  the  game ;  the  amount  to  be  settled  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party.  The  landlord 
appointed  a  valuer,  but  the  other  party  refused.  In  an  action 
against  the  party  refusing  for  breach  of  the  agreement,  the 
landlord  recovered  the  amount  found  by  the  jury  as  the 
damage  done  by  the  game  (c). 

If  the  party  appoint  a  valuer,  but  that  valuer  will  not  act, 
no  action,  it  seems,  will  lie  against  the  party  (d), 

A  provision  in  a  policy  of  insurance  against  fire,  that  if 
any  difference  should  arise  on  any  claim,  it  should  immedi- 
ately be  submitted  to  arbitrators,  and  that  no  compensation 
should  be  payable  until  after  an  award  determining  the 
amount  thereof  should  have  been  duly  made,  was  not  held 
by  Best,  C.  J.,  to  be  such  a  condition  precedent  as  to  prevent 
an  action  on  the  policy  by  the  assured,  even  although  after 


(x)  Taitersall  v.  Groote,  2  B.  &  P. 
131. 

(y)  Livingston  v,  Ralli,  24  li.  J. 
Q.  B.  269,  8.  C.  5  E.  &  B.  132  ; 
Donegal,  Marquis  v.  Vemer,  6  Ir. 
Rep.  C.  L.  504. 

(z)  Livingston  r.  Balli,  24  L.  J. 
Q.  B.  269,  S.  C.  5  E.  &  B.  132  ; 
Thompson  v,  Chamock,  8  T.B.  139. 


(a)  Street  v.  Rigby,  6  Ves.  814 

(b)  2  Story's  fijuity  Jurispru- 
dence, 682. 

(c)  Thomas  v.  Fredericks,  10  Q* 
B.  775. 

(d)  Cooper  i\  Shuttlewortb,  25 
L.  J.  Ex.  114.  See  post,  d.  4,  as  to 
forciug  the  appointment  of  a  new 
arbitrator* 
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the  loss  he  had  at  first  proposed  to  refer  generally,  but  on     1*-^^^  I. 

that  proposal  being  accepted  by  the  office,  afterwards  refused   H-' 

to  refer  anything  but  the  question  of  amount  (c). 

More  recently  the  courts  have  reiterated  the^doctrine,  that 
an  absolute  agreement  by  which  a  party  contracts  not  to  sue 
in  case  of  future  claims  is  void  (/),  but  at  the  same  time  they 
have  decided  that  parties  may  contract  that  no  right  of  action 
(to  be  enforced  in  a  court  of  law)  shall  accrue  on  the  contract, 
until  an  arbitrator  has  decided  on  the  sum  to  be  paid  in  case 
of  a  breach,  or  difference,  or  loss  (gr). 

A  nde  making  the  settlement  of  the  amount  of  a  loss  on 
a  policy  of  insurance  by  arbitration  a  condition  precedent  to 
bringing  an  action  on  the  policy  does  not  compel  the  party  to 
submit  to  arbitration  the  question,  whether  the  policy  is  not 
void  by  reason  6f  a  misrepresentation  as  to  the  condition  of 
the  ship  (A). 

Though  the  clause  be  not  such  as  to  bar  an  action,  it  still  (^rotmd 
may  form  a  very  good  ground  for  an  application  to  stay  it,  ii^g  to^^y 
under  s.  11  of  the  Common  Law  Procedure  Act,  1854,  so  as  *^^^' 
to  compel  the  plaintiff  to  take  his  remedy  by  arbitration  (i). 


in.  Sff^ect  in  equity  of  an  agreement  to  refer  future  dis^  No  spedflo 
piUes.'] — It  is  now  quite  settled  that  equity  will  not  entertain  ^e'S'' 
a  bill  for  the  specific  performance  of  an  agreement  to  refer  •grewnent 
to  arbitration,  or  substitute  the  master  for  the  arbitrators 
when  they  are  not  appointed  by  the  deed  and  the  parties 
refuse  to  name  them  (k). 


(e)  Goldstone  v.  Osborne,  2  C. 
&P.660. 

(/)  Horton  v.  Saver,  6  H.  &  N. 
643,  S.  C.  29  L.  J.  £x.  28  ;  Lee  v. 
Rige,  30  L.  J.  Ch.  867  ;  Scott  t?. 
The  Corporation  of  Liverpool,  27 
L.  J.  Ch.  641 ;  in  error,  28  L.  J. 
Ch.  230,  S.  C.  3  De  G.  &  J.  334 ; 
Johnson  v.  Hopper,  4  Jur.  N.  S. 
882. 

{g)  Scott  V.  Avery,  8  Ex.  487  ; 
in  error,  5  H.  L.  Cas.  811,  S.  C. 

25  L.  J.  Ex.  308 ;  Tredwen  v. 
Hohnan,  31  L.  J.  Ex.  398  ;  Russell 

Pelegrini,  6  E.  &  B.  1020,  S.  C. 

26  L.  J.  Q.  B.  76 ;  Hemans  v. 
Picdolto,  1  C.  B.  N.  S.  646; 
Brannstein  r.  Accidental  Death 
Inavrance  Company,  31 L.  J.  Q.  B. 


17  ;  Westwood  v  Secretary  for 
India,  Q.  R  16  Jan.  1863, 1  N.  R. 
262  ;  Elliott  v.  Royal  Exchange 
Aasurance  Co.,  L.  R.  2  Ex.  287  ; 
Sharpe  v,  Saji  Paulo  Railway 
Company,  L.  R.  8  Chanc,  597; 
Dawson  v.  Fitzgerald,  L.  R.  1  Q.  B. 
D.  267 ;  Edwards  v.  Aberayron 
Mutual  Ship  Insurance  Society, 
L.  R  1  Q.  B.  D.  663. 

(h)  Alexander  v,  Campbell,  41 
L.  J.  Chanc.  478. 

(t)  Roper  V.  Lendon,  28  L.  J, 
Q.  B.  260,  S.  C.  1  E.  &  E.  826. 

(k)  Agar  V,  Macklew,  2  S.  &  S. 
418  ;  Mexborough,  Earl  of  «. 
Bower,  7  Beav.  127  ;  Tattersall  v. 
Groote,  2  B.  &  P.  131 ;  Darbey  v. 
Whitaker,  4  Drew.  134. 
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Part  I. 
cu.  IIL  s.  i. 


No  plea  of, 
in  equity. 


Ld.  Bedes- 

dale*B 

remarks. 


Agree- 
ment to 
refer,  how 
useful  in 
equity. 


A  declining  to  refer  to  arbitrators  named  in  a  deed  pro- 
viding for  a  reference  in  case  of  future  disputes  is  not 
a  sufficient  reason,  in  the  opinion  of  a  court  of  equity, 
for  refusing  costs  to  a  successful  party  in  a  suit  concern- 
ing the  differences  within  scope  of  the  arbitrators'  autho- 
rity (i).   • 

If  a  bill  be  filed  for  discovery,  or  for  discovery  and  relief, 
the  mere  covenant  or  agreement  to  refer  being  an  executory 
agreement  only  cannot  be  pleaded  as  a  defence  (m). 

With  respect  to  the  effect  of  a  covenant  to  refer,  it  may 
not  be  out  of  place  to  quote  the  language  of  Lord  Bedesdale, 
who,  in  bis  treatise  on  Pleading  in  Chancery,  says,  "It  seems 
impossible  to  maintain  that  such  a  contract  should  be  speci- 
fically performed  or  bar  a  suit,  unless  the  parties  had  first 
agreed  upon  the  previous  question,  what  were  the  matters  in 
difference,  and  upon  the  powers  to  be  given  to  the  arbitrators, 
amongst  which  the  same  means  of  discovery  upon  oath,  and 
production  of  books  and  papers,  as  can  be  given  in  a  court 
of  equity,  might  be  essential  to  justice.  The  nomination  of 
arbitrators  must  also  be  a  subject  on  which  the  parties  must 
previously  agree ;  for  if  either  party  objected  to  the  person 
nominated  by  the  other,  it  would  be  unjust  to  compel  him  to 
submit  to  the  decision  of  the  person  so  objected  to  as  a  judge 
chosen  by  himself.  It  must  also  be  determined  that  all  the 
subjects  of  difference,  whether  ascertained  or  not,  must  be  fife 
subjects  for  the  determination  of  arbitrators,  which,  if  any  of 
them  involved  important  matter  of  law,  they  might  not  be 
deemed  to  be'*  (n). 

These  clauses,  however,  are  not  without  their  use  in  equity; 
for  the  Court  of  Chancery  will  in  some  cases  take  notice  of 
them.  When  the  interests  involved  are  complicated,  and  are 
such  as  cannot  well  be  dealt  with  by  the  court,  as  in  the  case 
of  the  management  of  the  concerns  of  the  opera  house  or 
of  a  large  brewery,  and  an  arbitration  seems  best  adapted  to 
do  justice  to  all  parties,  a  court  of  equity  will  not  interpose 


(Q  Lees  V.  Laforest,  14  Beavan, 
260. 

(m)  Wellington  v,  Mcintosh,  2 
Atk.  569  ;  Street  v.  Rigby,  6  Ves. 
815  ;  Mitchell  v.  Harris,  2  Ves.  Jr. 
129,  a  ;  Nichols  v.  Chalie,  14  Ves. 
265;  Waters  v.  Taylor,  15  Ves.  10; 


Benson  v.  Heathorn,  1  Y.  &  C, 
V.-Ch.  K.  B.  326 ;  Wood  v.  Eowe, 
2  Bligh  P.  C.  696;  1  Daniell's 
Chanc.  Pract  hj  Headlam,  638. 

(n)  Mitf ord,  rJeadings  in  Chanc 
306, 5th  ed. ;  264,  4th  ed. 
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until  the  prescribed  step  of  an  arbitration  has  been  taken,     Pabt  I. 
and  proved  unavailing  (o).  ^"-  ^"'  ^'  ^- 

If  after  a  covenant  to  refer,  one  party  brings  an  action,  No  ground 
although  the  other  may  exhibit  his  bill  in  equity  and  the  ^011^^^^ 
covenant  or  agreement  cannot  be  pleaded  in  bar,  yet  the 
court  will  not  grant  an  injunction  to  restrain  the  proceedings 
at  law  (/))• 

A  covenant  to  refer  has  been  thought  by  some  judges  Agree- 
tantamount  to  a  covenant  not  to  take  proceedings  at  law  or  "Ig^J^j^ot  a 
equity  {q)  ;  but  that  opinion  has  since  been  expressly  over-  covenant 
ruled  (r).     For  if,  in  addition  to  the  agreement  to  refer,  the 
parties  bind  themselves  by  negative  words  not  to  proceed  at 
law  or  in  equity  respecting  the  matters  intended  to  be  decided 
by  arbitration,  the  effect  of  the  covenant  seems  altered,  and 
is  not  to  be  judged,  at  least  in  equity,  exactly  by  the  same 
rules  as  a  mere  submission  or  covenant  to  submit  to  arbi- 
tration. 

An  agreement  to  refer  between  railway  companies  under  Railway 
the  Railway  Companies  Arbitration  Act,  1839,  is  obligatory  Arbitra"** 
on  and  ousts  the  jurisdiction  of  the  Court  of  Chancery  (s).  tio"  Act, 
But  where  the  standing  referee  was  to  be  appointed  by  the 
parties  in  January  or  by  the  Board  of  Trade  in  February  in 
each  year,  and  no  referee  had  been  appointed,  the  Court  of 
Chancery  entertained  the  suit  (t). 

IV.  Effect  of  the  Common  Law  Procedure  Act,  1854?.] — The  On  failure 
Common  Law  Procedure  Act,  1834,  17  &  18  Vict.  c.  125,  orarbi^''" 
provides  in  s.  12,  "If  in  any  case  of  arbitration  within  this  tratow, 
act  the  document  authorizing  the  reference  provide  that  the  appoLt*^^ 
reference  shall  be  to  a  single  arbitrator,  and  all  the  parties  J^^^.^f^,'^*^" 
do  not,  after  differences  have  arisen,  concur  in  the  appoint-  umpire. 
ment  of  an  arbitrator;  or  if  any  appointed  arbitrator  refuse 
to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms 
of  such  document  do  not  show  that  it  was  intended  that 
such  vacancy  should  not  be  supplied,  and  the  parties  do  not 

(o)  Waters  v.  Taylor,   15  Ves.  Latoucho,  68. 
10  ;  Qourlay  t?.  Duke  of  Somerset,  (s)  Watford    Railway    Co.     v, 

19  Ves.  429.  London  and  North- Western  Rail- 

{p)  Coop.  Eq.  PL  281.  way  Co.,  38  L.  J.  Ch.  448. 

(5)  Tattersall  v,  Groote,  2  B.  &  (0  Wolverhampton  and    Wal- 

P.  131.  sail  Railway  Company  v.  London 

(r)  Street  v.  Rigby,  6  Ves.  814 ;  and  North  Western  Railway  Com- 

Dunsdale  v.  Robeiiion,  2  Jones  &  pany^  L.  li.  10  E(|.  483. 
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Part  I.    concur  in  appointing  a  new  one  ;  or  if,  where  the  parties  or 
CH.  "i-^-  ly^Q  arbitrators  are  at  liberty  to  appoint  an  umpire  or  third 
arbitrator,such  parties  orarbitrators  do  not  appoint  an  umpire 
or  third  arbitrator  ;  or  if  any  appointed  umpire  or  third  orbi- 
trator  refuse  to  act,  or  become  incapable  of  acting,  or  die,  and 
the  terms  of  the  document  authorizing  the  reference  do  not 
show  that  it  was  intended  that  such  vacancy  should  not  be 
supplied,  and  the  parties  or  arbitrators  respectively  do  not 
appoint  a  new  one  ;  then  in  every  such  instance  any  party 
may  serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator, 
umpire,  or  third  arbitrator  respectively;  and  if  within  seven 
clear  days  after  such  notice  shall  have  been  served  no  arbi- 
trator, umpire,  or  third  arbitrator  bo  appointed,  it  shall  bo 
lawful  for  any  judge  of  any  of  the  superior  courts  of  law  or 
equity  at  Westminster,  upon  summons  to  be  taken  out  by 
the  party  having  served  such  notice  as  aforesaid,  to  appoint 
an  arbitrator,  umpire,  or  third  arbitrator  as  the  case  may  be, 
and  such  arbitrator,  umpire,  or  third  arbitrator  respectively 
shall  have  the  like  power  to  act  in  the  reference  and  make 
an  award  as  if  he  had  been  appointed  by  consent  of  all 
parties." 
Whenrefe-      By  s,  13,  "When  the  reference  is  or  is  intended  to  be  to 
t^^lrbi-     ^^^  arbitrators,  one  appointed  by  each  party,  it  shall  be 
tratoraand  lawful  for  either  party,  in  the  case  of  the  death,  refusal  to 
fiSl  to  ap-    act,  or  incapacity  of  any  arbitrator  appointed  by  him,  to  sub- 
point,         stitute  a  new  arbitrator,  unless  the  document  authorizing  the 

other  party  ,  ^ 

may  ap-      reference  show  that  it  was  intended  that  the  vacancy  should 
tnltorto'^*  not  be  supplied;  and  if  on  such  a  reference  one  party  fail  to 
act  alone,    appoint  an  arbitrator,  either  originally  or  by  way  of  substi- 
tution as  aforesaid,  for  seven  clear  days  after  the  other  party 
shall  have  appointed  an  arbitrator,  and  shall  have  served  the 
party  so  failing  to  appoint  with  notice  in  writing  to  make  the 
appointment,  the  party  who  has  appointed  an  arbitrator  may 
appoint  such  arbitrator  to  act  as  sole  arbitrator  in  the  refer- 
ence, and  an  award  made  by  him  shall  be  binding  on  both 
parties  as  if  the  appointment  had  been  by  consent;  provided 
however,  that  the  court  or  a  judge  may  revoke  such  appoint- 
ment on  such  terms  as  shall  seem  just." 
Three  ar-        When  it  is  provided  that  the  reference  of  disputes  shall 
itratora,     ^^  ^  three  arbitrators,  one  to  be  chosen  by  each  party  and 
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the  third  by  the  two  so  chosen,  and  one  party  fail  to  appoint    Part  i. 
an  arbitrator,  the  other  party -cannot  under  this  section  ^•^^^-  • 
validly  appoint  his  arbitrator  to  act  as  sole  arbitrator  (u). 

Where  the  conditions  of  sale  provided  that  if  there  were 
any  error  in  description  of  the  premises,  the  compensation 
was  to  be  settled  by  two  referees,  it  was  held  that  the  section 
did  not  apply,  as  this  was  not  strictly  an  arbitration,  there 
being  no  dispute  (x). 

By  s.  14  provision  is  made  for  the  appointment  of  an  Appoint- 
umpire  by  the  two  arbitrators,  when  no  mode  of  appoint-  umpire. 
ment  ia  specified  in  the  submission  (y). 

We  have  already  seen  (z)  that  power  is  given  to  the  courts  staying 
to  stay  proceedings  in  actions  after  a  reference  of  existing  or  p^^^^^^- 
future  differences. 


SECTION  V. 

OF  AN  AGREEMENT  IN  THE  SUBMISSION  NOT  TO  PBOCEED  AT 

LAW  OR  EQUITY. 

I.  Effect  in  law  of  an  agreement  not  to  «ii€.] — Though  the    Part  I. 
courts  of  law  agree  with  those  of  equity,  that  the  agreement  ^^'  "^  ^'  ^' 
of  parties  cannot  take  away  the  jurisdiction  of  the  courts,  -^ffree- 
they  yet  assert  the  validity  of  the  clause  in  a  submission  not  to  sue  valid 
,  to  take  any  proceedings  at  law  or  equity  respecting  the  matters  ^  ^^' 
referred,  on  the  principle  that  a  man  may  renounce  or  deprive  Enforced 
himself  of  a  right  which  the  law  gives  him  if  he  shall  think    ^  "^  *""' 
fit  (a)  ;  and  they  hold  that  if,  contrary  to  this  provision,  a 
party  persists  in  bringing  an  action  at  law  or  a  suit  in  equity, 
an  action  may  be  brought  against  him  for  the  breach  of  his 
agreement  (6).     If  the  proceedings,  contrary  to  the  agree-  By  Betting 
ment,  be  in  the  courts  of  law,  they  will  be  set  aside  by  the  ^e^u^^a^ 
court  (c) ;  but  if  they  are  in  equity,  the  party  against  whom 

(u)  Gtuum  V,  Hallett,  L.  R.  14  676 ;  Heath  v.  Brindley,  2  A  &  E 

Eq.  555.  365,  S.  C.  4  N.  &  M.  236 ;  Sherran 

(x)  Bo68  V.  Helsham,  4  H.  &  0.  v.  Marshall,  1  D.  &  L.  689 

W2,  S.  C.  L.  R.  2  Ex.  72.  (b)  Webb  v.  Taylor,  1  D.  &  L 

(y)  See  P.  11.  a  4,  8.  3,  d.  1.  676. 

(3)  See  P.  I.  c.  3,  a.  l,d.  6,  p.  43.  (c)  Dicas  v.  Jay,  6  Bin".  519  • 

(a)-  Webb  v.  Taylor,  1  D.  &  L.  TicldV  Pr.  529,  9th  eel. 
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Part  I. 

CH.  III.  B.  5. 


By  attach' 
ment. 


No  pleft  on 

e(iuitable 

grounds. 


DiBcrttion 
in  enforc- 
ing it. 


they  are  brought  will  probably  be  obliged  to  confine  himself 
to  such  remedy  as  the  court  of  which  the  submission  is  a 
rule  will  afford  him. 

Wilfully  proceeding  in  a  suit  or  action  contrary  to  the 
stipulation  after  the  submission  has  been  made  a  rule  of  a 
court  of  law,  is  a  contempt  of  court,  and  punishable  by 
attachment.  But  where  there  is  no  wilful  breach,  and  it  is 
doubtful  whether  the  cause  of  action  is  included  in  the 
reference,  the  defendant  will  be  left  to  plead  the  award  as  a 
defence  (d), 

A  plea  on  equitable  grounds,  statmg  the  pendency  of  a 
reference  in  which  the  arbitrator  was  empowered  to  state  on 
what  terms  the  contract  declared  on  was  to  be  put  an  end  to, 
and  in  which  it  was  agreed  that  no  action  should  be  brought 
by  the  parties,  was  held  bad  (e). 

In  some  instances  where  the  party  has  wilfully  proceeded 
in  Chancery,  the  Court  of  King  s  Bench  has  expressed  itself 
very  strongly  on  the  subject,  and  treated  such  conduct  as  a 
very  great  contempt  of  court  (/).  In  other  instances  the 
courts  of  law  have  intimated  that  there  might  be  something 
of  a  judicial  discretion  exercised;  wbether  if  the  party  pro- 
ceeded in  equity  they  would  enforce  compliance  by  attach- 
ment (g). 

If  it  is  supposed  that  there  is  an  intention  to  proceed  in 
equity^  the  submission  should  at  once  be  made  a  rule  of 
court ;  for  before  there  exists  a  rule  of  coui-t  forbidding  it, 
filing  a  bill  in  Chancery  is  no  contempt,  though  continuing 
the  suit  would  be  one  after  the  submission  had  been  made  a 
rule  of  court  Qi). 

When  an  indictment  and  all  matters  in  difference  were 
referred,  and  one  party  proceeded  with  a  suit  iu  Chancery  on 
one  of  the  matters  referred  notwithstanding  the  submission, 
the  other  party  applied  for  an  attachment,  but  the  rule  was 
refused,  the  original   time  for  making  the  award  having 


(cT)  Dicaa  v.  Jay,  6  Biiig.  519. 

(e)  Wood  V,  The  Copper  Miners 
Company,  25  L.  J.  C.  r.  166. 

(/)  R.  V.  Wheeler,  3  Bnrr.  1267  ; 
Coulson  V.  Graham,  2  Chitt.  57 ; 
Hilton  V.  Ilopwood,  1  Marsh.  66. 

(j7)  Nichols  V.  Chalie,  14  Ves. 
265  ;  Burton  v.  Petrie,  quoted  by 


Ld.  Loughborough  iu  Ld.  Lons- 
dale v.  Littledale,  2  Ves.  Jr.  451. 
See  Grimstone  v.  Bell,  4  Taunt 
253;  Braddick  r.  Thompson,  8 
East,  344. 

(/*)  Hilton  t;.  Hopwood,  1  Marsh. 
66. 
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expired,  and  the  enlargements  of  the  time  endorsed  on  the     Pabt  L 
submission  not  having  been  made  part  of  the  rule  of  court,  ^"''"'^'^ 
with  the  submission  (i). 

On  the  reference  of  a  cause  at  Nisi  Prius,  the  clause  that  Clause  not 
no  action  or  suit  shall  be  prosecuted  by  the  parties  against   ^^^its 
each  other,  precludes  a  motion  in  arrest  of  judgment,  or  for  arrest  of 
judgment  for  the  plaintiff  non  obstante  veredicto  {k).     So  irjudg^' 
the  clause  prohibiting  a  writ  of  error  bars  motions  in  arrest  roentnon 
of  judgment,  and  appeals  for  error  on  the  record,  or  on  a  veredicto. 
special  case  stated  by  the  arbitrator  (Ji), 

But  a  clause  providing,  "  That  no  action  or  suit  at  law  or  Not  pre- 
equity  shall  be  commenced  or  prosecuted  against  the  arbi-  tkm  to  set 
trators  concerning  their  award  when  made,  nor  to  impeach  *"^® 
the  award  unless  some  collusion  or  other  fraud  be  discovered 
or  appear  therein/*  does  not  prevent  a  party  to  the  sub- 
muision  from  moving  to  set  the  award  aside  for  a  defect 
apparent  on  the  face  of  it,  though  no  fraud  or  collusion 
appear,  for  the  clause  is  confined  to  actions  and  suits,  and 
does  not  apply  to  the  disputing  its  validity  on  motion  (m). 

II.  Effect  in  equity  of  an  agreement  not  to  aue.] — A  diffi-  Effect  in 
culty  subsists  between  the  courts  of  law  and  equity  upon  the  ^2^ement 
effect  of  an  agreement  not  to  sue.    The  Court  of  Chancery  not  to  sue, 
generally  holds,  that  a  man  cannot,  by  agreement  to  refer,  mined. 
deprive  himself  of  the  right  to  apply  to  a  court  of  equity, 
and  has  considered  it  as  extraordinary  that  a  court  of  law 
should  permit  parties  by  contract,  on  a  reference  to  arbitra- 
tion, to  deprive  themselves  of  tlie^  benefit  they  might  receive 
in  equity.    Tlie  exact  effect  of  such  a  clause,  however,  has 
never  been  determined  by  the  English  courts  of  equity  (n). 

In  a  case  in  equity,  much  discussed  and  often  supposed  to 
have  been  overruled,  the  bill  stated  that  the  plaintiff  and 
defendant  were  partners,  and  prayed  a  discovery  of  moneys 
paid  and  other  partnership  transactions,  and  relief.  To  this 
the  defendant  pleaded,  that  by  the  articles  of  partnership,  if 

(0  R   r.  Hardey,  B.  C.  T.  T.  Docks  Company,  W.  N.  21   Ap. 

1849.     See  19  L.  J.  Q.  B.  196.  1877. 

a-)  Britt  V.  Pashley,  16  L.  J.  Ex.  (m)  Mackay,  In  re,  2  A.  &  E. 

240.  356. 

(0  Mooie  V,  Bntlin,  7  A.  &  E.  (?«)  Nichols  i>.  Eoe,  3  M.  &  K. 

595  ;  Chownefl  i;.Brown,2  D.&L.  431;  Nichols  v.  Chalie,  14  Ves. 

706 ;   Jones  v.  Victoria  Graving  265. 
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Part  I.    any  controversies  should  arise  between  the  parties  they 

oHaiLs^.  gijQui^i  }yQ  referred  to  arbitration,  and  thai  thsre  should  not 

he  any  suit  at  law  or  in  equity.     The  Master  of  the  Rolls, 

Lord  Kenyon,  allowed  the  plea  (o). 

Plea  of,  His  judgment  was  afterwards  supported  by  a  decision 

aUowid!''  of  Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland,  in  the 

following  case: — • 
Agree-  Two  persons  interested  in  the  enclosure  of  the  slobs  or 

to^rae'dfa-   niud-banks  of  Lough  Foylc,  by  deed  referred  it  to  arbitrators 
tinguislied   to  make  certain  arragements  respecting  the  partition  between 
i^Tement  them  of  the  portion  reclaimed  from  the  sea.     To  a  bill  filed 
to  refer.      praying  relief  respecting  matters  within  scope  of  the  arbitra- 
tion, the  defendant,  in  his  answer,  relied  on  the  provisions  in 
the  deed  of  submission  by  which,  among  other  things,  the 
parties  covenanted  not  to  bring  or  prosecute  any  action  or 
suit  at  law  or  in  equity  touching  the  matters  referred,  or  to 
do  any  act  to  hinder  or  delay  the  arbitrators  from  making 
their  award,  and  he  insisted  that  the  arbitration  was  still 
pending.   It  was  objected  on  the  part  of  the  plaintiff,  that  an 
agreement  to  refer  to  arbitration  could  not  be  made  a  defence 
against  a  right  to  sue  (p). 

The  Lord  Chancellor,  however,  dismissed  the  bill  with 
costs,  after  an  elaborate  judgment,  in  which  he  reviewed  all 
.  the  important  cases,  and  said : — "  Upon  the  whole,  therefore, 
I  think  Half  hide  v,  Fennhig  (q)  is  still  law;  and  the 
objections  to  it  have  probably  been  occasioned  by  Lord 
Kenyon's  general  observations.  At  all  events,  I  think  that 
an  agreement  to  refer,  and  arbitrators  named,  and  a  covenant 
not  to  sue,  and  a  power  to  make  the  submission  a  rule  of 
court,  particularly  having  regard  to  the  legislative  provisions 
in  such  a  case,  do  prevent  a  party  from  filing  a  bill  with  a 
view,  as  in  this  case,  to  withdraw  the  case  from  the  arbi- 
trators. It  does  not  appear  to  me  that,  because  a  bill  can- 
not be  filed  to  have  arbitrators  named  or  to  supply  the 
place  of  an  award,  it  follows  that  a  bill  can  be  filed  before 
an  award,  in  direct  opposition  to  the  plaintiff's  own  cove  • 
nants  *'  (r). 

Doubt,  however,  has  been  thrown  upon  the  correctness  of 

(o)  Halfhi(lef.Fenniug,2  Brown  (q)  2  Brown  C.  C.  336. 

C.  a  330.  (r)  Dimsdale   v.    Kobertson,    2 

(^))  8  T.  R.  139.  Jones  &  Latoiiche,  68. 
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this  decision  by  Lord  St  Leonards,  in  a  later  case  (s) ;  more     Part  i. 
recently  Kindersley,  V.-C,  has  expressed  an  opinion  against  <^^^«-  ^; 
the  validity  of  a  negative  clause  withdrawing  the  decision 
from  the  ordinary  tribunals  (t). 


SECTION  VL 

OF  SUBMISSIONS  MADE  IN  A  CAUSE  AT  COMMON  LAW. 

I.  Form8  of  submissions  made  in  a  caxise.'] — ^When  there  is  a  ^art  l 

cause  depending,  a  rule  of  court,  or  a  judge's  order,  or  on  the  _! lUJ 


trial  an  order  of  Nisi  Prius  (which  two  latter  are  afterwards  Submis- 
to  be  made  a  rule  of  court),  will  by  common  law  be  drawn  up  "iTuse"  * 
on  consent  of  parties  referring  the  cause,  or  the  cause  with 
other  matters,  to  arbitration  {u). 

The  parties  to  consent  must  be  the  parties  on  the  record,  By  particg 
even  though  they  are  mere  nominal  parties,  for  a  submission  ^corl 
by  the  persons  really  interested,  without  the  parties  on  the 
record,  will  not  refer  the  cause  (aj). 

Strangers  to  the  cause  are,  however,  often  by  consent  made  Strangers 
parties  to  the  reference,  and  they  will  be  bound  by  the  award  ^%^ 
in  the  same  manner  as  parties  to  the  action  {y). 

If  at  Nisi  Prius  an  order  be  drawn  up  by  verbal  consent  of  Consent  of 
the  parties  and  of  a  third  party  who  is  interested,  settling  the  enforced 
action  on  terms  which  include  a  reference  to  arbitration  of  ^*"^^^ 
certain  matters,  and  it  is  provided  that  a  judge's  order  *  of 
reference  be  drawn  up ;  and  the  stranger  afterwards  refuse  to 
be  bound  by  it  or  to  concur  in  settling  the  terms  of  the  order 
of  reference,  the  court  will  direct  that  it  be  referred  to  the 
master  to  settle  the  terms  of  such  order,  and  will,  if  neces- 
sary, enforce  it  against  the  stranger  by  process  of  attach- 
ment (0). 

(»)  Scott  V.  The  Liverpool  Cor-  876. 

S)ratioii,  2S  L.  J.  Ch.  230,  S.  C.  3  («)  Owen  v.  Hurd,  2  T.  R.  643. 

e  Qex  &  J.  334.  (t/)  Hawkins  v.  Beutou,  2  D.  & 

(<)  Lee  V.  P^e,  30  L.  J.  Ch.  L.  466,  S.  C.  8  Q.  B.  479 ;  Stock- 

867    .See  ante,  P.  I.  c.  3,  s.  4,  d.  2.  ley  v.  Shopland,  26  L.  T.  686. 

(tt)  Lucas  V,   Wilson,  2   Bun-.  {%)  Williams  v,   Lewis,  3  Jur. 

701 ;  Harrison  r.  Smith,  1  D.  &  L.  N.  S.  1324,  S.  C.  7  E.  &  B  928. 
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HOW  MATTERS  MAY  BE  REFERRED. 


Pabt  I. 

CH.  III.  B.  6. 


No  stamp 
on  sub- 
missions. 


Siibmis- 
bion  by 
rule  of 
court. 


Submis- 
sion  by 
judge's 
order. 


By  judge 
of  assize. 


These  modes  of  referring  are  ordinarily  termed  submissions 
by  rule  of  court,  by  judge's  order,  or  by  order  of  Nisi  Prius ; 
but  strictly  speaking,  the  submission  is  the  parol  consent  of- 
the  parties  to  the  rule  or  order  being  drawn  up,  and  the  rule 
or  order  is  but  evidence  of  that  submission  (a).  Since  the 
statute  the  5  G.  IV.  c.  41,  taking  the  duty  off  law  proceed- 
ings, these  forms  of  submissions  do  not  require  a  stamp. 

II.  Siibinission  by  rule  of  court] — Little  need  be  added  sepa- 
rately on  this  head  at  present,  for  the  submission  by  judge's 
order  and  order  of  Nisi  Prius  derive  their  efficacy  from  after- 
wards becoming  rules  of  court.  The  rule  of  court  referring  a 
cause  to  arbitration  will  be  drawn  up  as  of  coarse  on  motion 
papers  for  that  purpose  signed  by  counsel.  Such  a  mode  of 
submission  is  often  also  effected  on  a  motion  for  a  new  trial 
or  other  summary  application  made  openly  in  court  (6). 

III,  Submission  by  judge's,  order,] — A  judge  or  a  master 
will  grant  an  order  referring  a  cause  as  a  matter  of  course  on 
a  consent  signed  by  the  attorneys  on  both  sides.  This  mode 
of  submission  is  very  commonly  adopted  in  every  stage  before 
the  cause  is  entered  at  Nisi  Prius  (c). 

A  judge  of  assize  has  now,  by  stat.  1  G.  IV.  c.  55,  s.  5,  a 
like  power  of  making  orders  (distinct  from  orders  of  Nisi 
Prius)  for  referring  a  cause  at  the  assizes.  The  judge's  order 
is  sometimes  by  consent  drawn  up  empowering  the  arbitrator 
to  direct  a  verdict  to  be  entered  (d). 


Order  of  IV.  Submission  by  order  of  Nisi  Priu^.] — When  the  cause 
how  drawn  ^^^  h^ou  entered  for  trial,  the  more  ordinary  mode  of  referring 
up.  it  is  by  order  of  Nisi  Prius  on  its  coming  on  to  be  tried.   This 

is  an  order  of  the  court  of  Nisi  Prius  drawn  up  on  the  consent 
of  the  parties,  and  embodying  the  terms  on  which  they  agree 
to  refer.  A  verdict  is  generally  taken  by  consent  for  a  fixed 
amount  of  damages,  in  most  cases  for  the  damages  laid  in  the 
declaration  (e).     The  leading  counsel  on  each  side  usually 


(a)  Carpenter  v,  Thornton,  3 
B.  &  A.  52  ;  Hide  r.  Petit,  I  Cas. 
in  Chanc.  186  ;  Skee  v,  Cozou,  10 
B.  &  C.  483. 

(6)  Archer  v.  Hale,  4  Bing.  464 ; 
Rigby  V.  Okell,  7  B.  &  C.  57. 


(c)  Archb.  Pr.  1221,  7th  ed. 

(a)  Hawkins  v.  Benton,  2  D.  & 
L.  466,  S.  C.  8  Q.  B.  479. 

(c)  Prentice  r.  Beed,  1  Taxmt 
161. 
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select  the  arbitrator  and  make  a  minute  of  his  name  and  of    Part  I. 
the  terms  of  the  reference  on  their  briefs,  and  from  these  the  ^"'"^^^' 
associate  or  clerk  of  Nisi  Prius  draws  up  the  order.    He 
usually  makes  out  two  duplicate  orders,  and  delivers  them  to 
the  attorneys  of  the  plaintiff  and  defendant  respectively  on 
their  application  (/). 

If  the  order  is  not  drawn  up,  there  is  no  reference  under  Effect 
the  control  of  the  court,  though  a  verdict  has  been  taken  by  not^dmra 
consent  subject  to  the  reference;  and  the  ordinary  powers  of  "P- 
the  court  cannot  be  exercised,  as,  for  instance,  witnesses 
cannot  be  compelled  to  attend  the  arbitrator  {g). 

Yet  where  a  verdict  is  taken,  subject  to  the  "  certificate ''  of  Verdict 
an  arbitrator,  the  verdict  entered  pursuant  to  his  certificate,  ^'^iifi- 
made  either  during  or  after  the  assizes,  will  be  as  binding  as  ^*®  ^*^*^' 
a  verdict  of  the  jury,  although  no  order  of  reference  is  drawn 
up,  and  there  is  only  the  parol  submission  of  the  parties 
conferring  authority  on  the  arbitrator  (A). 

The  benefit  of  taking  a  verdict  is,  that  it  facilitates  the  Benefit  of 
enforcing  the  award  ;  for  when  a  verdict  is  taken,  the  ^^diS* 
award  of  the  arbitrator  is  looked  upon  in  law  as  the  finding 
of  the  jury.  The  same  consequences  follow  as  on  a  verdict ; 
costs  may  be  taxed  and  execution  issued  for  the  amount 
awarded  (i),  which  is,  strictly  speaking,  money  recovered  in 
the  action  {k). 

As  no  after  amendment  will  be  allowed  (I),  care  should  be  Verdict 
taken  that  the  verdict  be  entered  for  a  sufficient  amount  of  d^^^ 
damages  to  cover  all  the  plaintiff's  claims  in  the  action,  be-  '^  ^^^ 
cause  the  arbitrator  cannot  in  respect  of  those  claims  award 
a  sum  exceeding  the  amount  of  the  damages  taken.    If  he 
do,  it  is  said  his  award  will  not  entitle  the  plaintiff  even  to 
that  amount,  but  will  be  bad  altogether  (m). 

Where,  however,  other  matters  besides  the  cause  are  re-  No  limit 
ferred,  the  arbitrator  is  not  limited  by  the  amount  of  the  ^o*^*?*?®* 

out  of  too 

verdict  in  respect  of  the  additional  matters ;  and  the  successful  action. 


(/)  Alder  v.  Savill,  5  Taunt  i)c)  Keene  v.  Deeble,  3  B.  &  C. 

453 ;  2  Archb.  Pr.  1221,  7th  ed.  491. 

{jg^  Cnrtia  r.  Bligh,  3  Jur.  1152,  (Q  Pearse  v.  Cameron,  1  M.  & 

S.  C.  B.  C.  M.  839.  S.  675. 

(A)  Tomes  v.  Hawkes,  10  A.  &  (tti)  Prentice  v.  Heed,  1  Taunt. 

£.32.  151 ;  Bonner  v.  Charlton,  5  East, 

(t)  Carpenter   v,   Thornton,    3  139 ;  Hayward  v.  Phillips,  6  A.  & 

B.  &  A.  62.  E.  119. 


74 


HOW  MATTEBS  MAY  BB  REFERKED. 


Pabt  I. 
CH.  III.  a.  6. 

Verdict 
Recurity 
for 

in  the 
cause  only. 


Juror 
withdrawn 
or  jury  dis- 
charged. 


Real  and 
personid 
actions 
referable 
by  order 
of  Nisi 
PriuB. 
All  mat- 
ters in 
difiference. 

Indict- 
ment. 


party,  though  he  cannot  recover  on  the  verdict,  may  yet  have 
a  remedy  on  the  award  (n)» 

But  although  the  amount  of  damages  taken  be  large 
enough,  the  verdict  does  not  stand  as  a  security  fot  the 
whole  sum  awarded  due,  but  only  for  such  sum  as  the  arbi- 
trator may  find  to  be  the  damages  recoverable  in  the  action; 
and  if  the  arbitrator  award  a  gross  sum  in  respect  of  the 
cause  and  of  the  other  matters  in  difference  as  well,. the 
verdict  will  not  stand  as  a  security  for  any  part  of  the  sum 
awarded  (o). 

Sometimes,  instead  of  taking  a  verdict,  a  juror  is  with- 
drawn on  a  reference  being  agreed  to.  This  course  does 
not  necessarily  put  an  end  to  the  cause.  It  depends  on  the 
agreement  of  the  parties  whether  the  reference  be  in  the 
cause,  or  whether  the  cause  be  terminated  and  the  submis- 
sion be  of  the  claims  between  the  parties  but  not  of  the 
cause  itself  (p).  If  the  cause  be  terminated  each  party  pays 
his  own  costs  (q). 

Real  actions,  such  as  a  quare  impedit,  may  be  referred  by 
order  of  Nisi  Prius  (r).  Two  actions,  such  as  cross  actions 
between  the  same  parties,  may  be  referred  by  one  order  (a) ; 
so  also  a  cause  and  all  matters  in  difference  between  the 
parties,  including  suits  in  equity  (though  it  is  not  clear 
whether  such  a  reference  is  by  common  law  only  as  to  the 
matters  out  of  the  cause,  or  whether  it  is  under  the  stat. 
9  &  10  W,  III.  c.  15)  (t).  A  cause  and  an  indictment  against 
one  of  the  parties  to  the  cause  may  be  referred  by  one  order  (u). 
Even  several  causes  between  several  parties,  and  an  indict- 
ment against  one  of  them,  have  been  submitted  to  arbitration 
by  a  single  order  of  Nisi  Prius,  verdicts  having  been  taken 
by  consent  in  the  causes  and  indictments,  subject  to  .the 


{n)  Pearse  v,  Cameron,  1  M.  & 
S.  675. 

(o)  Taylor  v.  Shuttlevorth,  8 
DowL  281. 

(]))  Harries  v,  Thomas,  2  M.  & 
W.  32  ;  Moscati  v.  Lawson,  1  H. 
&  W.  572. 

(q)  Stodhart  v.  Johnson,  3  T.  R. 
657 ;  Toussaintr.  Ilartop,  7  Taunt. 
571 ;  Archb.  Pract.  285,  7th  ed. 

(r)  Grimstone  v.  Bell,  4  Taunt. 
253. 

(«)  Ilowctt  i\  Clements,  1  C.  B. 


128. 

(0  AUenby  v.  Proudlock,  4 
DowL  54 ;  Lucas  v,  Wilson,  Burr. 
701  ;  Wrightson  v.  Bywater,  3  M. 
&  W.  199,  S.  C.  6  Dowl.  359; 
Harrison  v.  Smith,  1  D.  <fe  L.  876  ; 
Com.  Dig.  Arb.  D.  1 ;  Hayward 
V.  Phillips,  6  A.  &  E.  119  ;  R.  v. 
Hardey,  14  Q.  B.  529. 

(m)  Blanchard  v,  Lilly,  9  East, 
497  ;  R.  V.  Bardell,  5  A.  &  E.  619, 
S.  C.  sub  nom.  R.  v.  Sliillibeer,  5 
Dowl.  238. 
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reference  {x).    But  an  indictment  cannot  be  referred  by  order     Paet  i. 

of  Nisi  Prius  when  a  verdict  of  not  guilty  has  been  taken  ^^  ^^  "'  ^' 

subject  to  the  reference,  and  no  power  is  specifically  given  to 

the  arbitrator  to  alter  the  verdict.    A  verdict  of  guilty. should 

be  taken  subject  to  the  award.    When  a  verdict  of  not  guilty 

was  taken  on  an  indictment  for  perjury,  tried  at  Nisi  Prius^ 

and  the  indictment  and  all  matters  in  diiference  were  referred 

by  order  of  Nisi  Prius,  the  reference,  it  was  said,  was  not 

wholly  illegal,  as  the  attempt  to  refer  the  indictment  for 

perjury  was  a  nullity,  but  that  it  was  doubtful  whether  the 

Nisi  Prius  order  was  valid,  as  the  verdict  of  not  guilty  put 

an  end  to  any  proceedings  in  court  (y)*     When  a  cause  and 

all  matters  in  difference  have  been  referred  by  an  order  of 

Nisi  Prius,  it  is  improper  to  draw  up  a  second  order  for  the 

purpose  of  referring  another  cause  between  the  same  plaintiff 

and  one  of  the  same  defendants  (0). 

A  judge  sitting  at  Nisi  Prius  has  no  authority  to  refer  an  Not  iaroe 
issue  directed  out  of  Chancery  (a).     Nor  on  a  trial  by  jury  cJumcety. 
before  the  sheriff  under  the  Writ  of  Trial  Clause  (6)  has  that  Not  cause 
officer   any  authority  to  permit   a  verdict  to  be  taken  by  ^^ 
consent,  subject  to  a  reference  of  the  cause.     He  is  not  in  sheriff 
this  respect  like  a  judge  at  Nisi  Prius,  and  cannot  give  an 
arbitrator  power  to  alter  the  verdict  of  the  jury  (c). 

The  reference  is  often  agreed  to  be  made  on  "  the  usual  Reference 
terms,"  or  on  the  usual  terms  with  some  additional  provisions  T^^^x 
applicable  to  the  particular  case.     In  order  that  parties  may  terma." 
know  to  what  they  consent  when  they  agree  to  refer  on  "  the 
usual  terms,"  and  to  prevent  the  unpleasant  consequences 
which  sometimes  result  from  want  of  information  on  the 
subject  (cZ),  it  may  be  advisable  here  to  state  shortly  the 
effect  of  the  several  provisions,  and  to  direct  attention  to  the 
form  of  an  order  of  reference  on  the  usual  terms  set  out  at 
length  in  the  Appendix  (e). 

(a:)  Aldridge  v.  Harper,  10  Bing.  (c)  Wilson  v,  Thorpe,  6  M.  &  W. 

118.  721  ;  Harrison  v.  Greenwood,  15 

(y)  R  V.  Hardey,  14  Q.  B.  629.  L.  J.  Q.  B.  92. 

(2)  Eees  V.  Waters,  16  M.  &  W.  (rf)  Gnmstone  v.  Bell,  4  Taunt. 

263.  253. 

(a)  Woodley  v.  Johnson,  1  Mol-         (e)  Sec    Appendix    of    Forms, 

ley,  394.  Submissions,  Form  13. 

(6)  3  &  4  W.  IV.  c.  42,  8.  18. 
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PARr  I. 
CH.  Tir.s.6. 


Reference 
to  settle 
amount  of 
damages. 


Power  to 
say  what 
to  be  done. 


In  such  an  order  it  is  always  specially  arranged  whether 
its  terms  are  to  apply  to  matters  in  the  cause  only,  or  are 
to  extend  further.  Very  frequently  all  other  matters  in 
difference  between  the  parties  are  referred  with  the  cause. 
In  either  case,  by  agreeing  to  a  reference  on  the  usual  terms 
when  a  verdict  has  been  taken  at  Nisi  Prius,  subject  to  the 
reference^  the  parties  consent  that  the  arbitrator  shall  direct 
whether  the  verdict  is  to  be  for  the  plaintiff  or  the  defendant, 
and  if  for  the  plaintiff,  for  what  amount  of  damages,  not 
exceeding,  however,  a  specified  amount,  it  is  to  be  entered. 
They  consent,  also,  that  the  costs  of  the  cause  shall  abide  the 
event  of  the  arbitrator's  decision  in  the  action,  but  that  the 
costs  of  the  reference  and  award  shall  be  in  his  discretion. 
Practically,  they  give  the  arbitrator  an  unlimited  time  for 
making  his  award.  The  death  of  either  party  is  not  to  abate 
his  authority.  They  agree  that  he  shall  have  power  to  amend 
the  record  (/)  and  to  certify  as  a  judge  at  Nisi  Prius.  The 
evidence  is  to  be  taken  on  oath.  It  was  discretionary  \?ith 
the  arbitrator  to  examine  the  parties  ;  probably  this  term  will 
be  omitted  in  future,  as  the  parties  now  have  a  right  to  give 
evidence.  They  agree  also  to  produce  all  documents  relating 
to  the  matters  referred.  They  agree  further  to  obey  his  award, 
and  to  bring  no  writ  of  error,  action  at  law,  nor  suit  in  equity, 
respecting  the  matters  referred  against  the  arbitrator  or  each 
other.  They  consent,  too,  that  if  either  of  them  wilfully 
prevent  the  arbitrator  making  an  award,  he  will  pay  such 
costs  to  the  other  as  the  court  shall  think  fit,  and  that  if 
either  party  dispute  the  validity  of  the  award,  the  court  may 
refer  the  matters,  or  any  of  them,  back  to  the  arbitrator  to 
reconsider.  They,  lastly,  consent  that  the  order  itself  may 
be  made  a  rule  of  court. 

On  a  reference  after  verdict  for  the  plaintiff  to  an  arbitra- 
tor to  settle  the  amount  of  the  damages,  the  expression 
"usual  terms  as  to  costs,''  means,  that  the  costs  of  the 
reference  and  award  are  in  the  discretion  of  the  arbitrator  (gi). 

In  many  of  the  printed  forms  of  orders  of  reference  in  use 
by  the  officers  of  the  courts,  a  power  is  given  to  the  arbi- 
trator to  direct  what  he  shall  think  fit  to  be  done  by  the 


(f)  Thompsett  v.  Bowyer,    30 
L.  J.  C.  P.  1,  S.  C.  9  C.  B.  N.  S. 

284. 


(^)  Morel  V.  Bynie,  28  L.  T.  N. 
S.  627. 
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parties  respecting  the  matters  referred.    This,  though  a  power     Pabt  I. 

most  usefully  inserted  in  many  cases,  does  not  fall  under  the  _! ! 

category  of  being'  one  of  the  usual  terms  (h). 

Whether  the  reference  take  place  at  Nisi  Prius,  or  at  any 
previous  time  by  judge's  order,  a  reference  on  the  usual  terms 
means  the  same  (i),  except,  it  is  submitted,  that  on  a  reference 
on  the  usual  terms  before  trial  the  arbitrator  would  have  no 
power  given  him  to  direct  the  entry  of  a  verdict. 

As  instances  have  so  frequently  occurred  of  the  award  Clause 
being  set  aside  as  defective  in  consequence  of  the  omission  from 
of  the  arbitrator  to  decide  on  each  issue  in  the  cause  (which  a^^^a^^lDg 

,  ^  on  each 

is  necessary  fur  the  purpose  of  dejiermining  the  right  to  costs  issue, 
when  they  abide  the  event),  a  clause,  by  the  recommendation 
of  the  Court  of  Exchequer,  is  often  inserted  in  orders  of  Nisi 
Prius,  that  it  shall  be  sufficient  for  the  arbitrator  to  find  in 
the  cause  generally  for  the  plaintiff  or  defendant,  unless 
either  party  shall  request  him  to  decide  some  particular 
issues  (k). 

The  clause  for  making  an  order  of  Nisi  Prius  a  rule  of 
court,  though  usually  contained  in  such  an  order,  is  not 
necessary,  at  least  when  only  the  cause  is  referred,  for  the 
court  has  an  inherent  authority,  independent  of  any  consent 
of  parties,  to  make  an  order  of  a  judge  or  of  the  court  of 
Nisi  Prius  a  rule  of  court  (f). 

V.  Setting  aside  a  svlmdsnon  made  in  a  cause.] — When  a  ^"^*^*^the 
cause  is  referred  by  rule  of  court,  judge's  order,  or  order  of  courts  over 
Nisi  Prius,  although  the  submission  remove  it  to  a  different  ^j^oiJ 
forum,  namely,  that  of  the  arbitrator,  the  court  by  common 
law  still  retains  a  certain  jurisdiction  over  the  submission, 
the  proceedings  in  the  reference,  and  the  award.     This  is 
not  analogous  to  its  power  over  an  ordinary  judge's  order 
drawn  up  by  consent  for  payment  of  debt  and  costs.      For 
this  the  court  may  set  aside  at  any  stage  of  the  proceedings, 
whereas  it  will  interfere  with  a  rule  or  order  of  reference 

(A)  Per  Wightman,  J.,  at  Cham-  B.    609  ;    Halden    v.    Glasscock, 

bers,  1862.  5  B.  &  C.  390  ;  Hart  v.  Draper, 

(i)  Thompsett    v.    Bowyer,   30  2  Marsh.  358.     See  Little  v.  New- 

L.  J.  C.  P.  1 ,  S.  C.  9  C.  B.  N.  S.  ton,  1 M.  &  G.  977,  n.  (a) ;  Haggett, 

2«4.  17.  Welsh,  1  Sim.  134  ;  AUenby  v, 

{t)  Morgan  v,  Thomas,  9  Jur.92.  Froudlock,  4  Dowl.  54  ;  Hayward 

(0  Millington  v.  Claridge,  3  C.  v.  Phillips,  6  A.  &  E.  119. 
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Part  I. 

CH.  III.  8.6. 

Setting  it 
anide  for 
fraud  or 
mistake. 


Setting  it 
aside  in 
equity. 


Forbad 
faith. 


Compul- 
sory refe- 
rence. 


When  un- 
necessary 
to  set  aside 
agreement 
to  refer. 


only  in  a  certain  way  and  according  to  certain  rules  and 
regulations  (m). 

If  a  submission  has  been  obtained  by  fraud  or  drawn  up  by 
mistake,  the  court  on  motion  will  set  it  aside.  But  it  will  not 
set  aside  an  award  on  the  ground  of  fraud  or  mistake  in  the 
submission  (n).  Where  a  third  party  who  had  agreed  to  join 
in  a  submission  of  a  cause  refused  to  proceed  in  the  reference, 
the  submission  was  set  aside  on  the  application  of  one  of  the 
parties  on  the  record  (o). 

Equity  will  not  set  aside  an  agreement  of  reference  as 
obtained  by  undue  pressure,  if  the  party  objecting  has  at- 
tended the  reference  and  taken  the  chance  of  an  award  in  his 
favour  (p). 

So  where  by  order  of  Nisi  Prius  a  verdict  was  taken  for  the 
plaintiffs  by  consent  for  the  penalty  of  a  bond,  the  amount 
to  be  reduced  according  to  the  award  of  a  Master  in  Chancery, 
to  whom  it  was  agreed  that  a  suit  in  Chancery  relating  to  the 
bond  should  be  referred  by  a  decree  of  the  Court  of  Chancery 
to  be  drawn  up  by  consent,  but  owing  to  the  plaintiffs'  bad 
faith  the  decree  could  not  be  obtained;  as  the  reference  thus 
failed,  the  Court  of  Common  Pleas  set  aside  the  order  of  Nisi 
Prius  at  the  plaintiffs'  instance,  notwithstanding  their  bad 
faith,  as  they  were  mere  trustees  for  a  widow  and  infants  ; 
but  they  were  compelled  to  pay  the  costs  of  the  former  trial, 
and  of  the  several  actions  in  court  (g). 

A  compulsory  reference  may  be  set  aside,  if  it  appear  that 
there  is  no  dispute  as  to  the  amount,  but  only  as  to  lia- 
bility {r). 

Cross  actions  between  Cross  and  Mitchell,  being  set  down 
for  trial,  the  attorneys  entered  into  an  agreement  in  writing 
out  of  court,  that  both  actions  should  be  referred  to  an  arbi- 
trator to  be  named  by  their  respective  counsel,  the  causes 
were  to  be  no  further  proceeded  with,  and  the  reference  was 
to  be  on  all  the  usual  terms.      Cross  frequently  requested 


(m)  Wade  r.  Simeon,  13  M.  &  W. 

647. 

(n)  Doe  d.  Ld.  Carlisle  r.  Bailiff, 
&c.,  Morpeth,  3  Taunt.  378; 
Sackett  v.  Owen,  2  Chitt.  39  ; 
Proaser  i\  Goringe,  3  Taunt.  425. 

(o)  Bacon  v.Creaawell,!  Hedges, 

189. 


(j))  Ormes  v.  Bea<lel,  30  L.  J. 
Ch.  1,  S.  0.  2  Giff.  166  ;  Wyld, 
In  re,  30  L.  J.  Bank.  10,  S.  C. 
De  a  F.  &  J.  642. 

((/)  Morgan  r.  Miller,  6  Bing. 
N.  C.  168. 

(r)  Brown  v.  Girard,  19  L.  J, 
N.  S.  Ex.  324. 
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Mitckeli  to  get  an  arbitrator  appointed,  but  MiicJieU  declined  Part  I. 
and  did  nothing,  and  no  arbitrator  was  appointed.  No  order  Q^^"-^-  - 
or  nde  of  court  was  ever  drawn  up  on  the  agreement.  After 
three  years  Cross  applied  to  the  court  in  which  the  actions 
were  for  leave  to  rescind  the  submission,  and  proceed  to  trial 
of  the  causes;  but  Alderson,  B.,  sitting  alone,  discharged  the 
rule,  saying  that  the  application  was  unnecessary  as  Cross 
might  have  proceeded  in  the  causes  at  any  time  after  he  found 
that  Mitchell  refused  to  act  on  the  agreement  (s). 

After  consenting  to  a  reference  of  a  cause  to  a  master  as  DeUy  in 
involving  matter  of  account,  the  plaintiff  cannot  after  delay  toLt adde 
object  to  the  order  and  have  it  set  aside  as  not  involving  Bubmia- 

SlOIl* 

matter  of  account  (t). 

VI.  Ame^iding  a  sibbmission  made  in  a  cause!] — By  the  Submis- 
consent  of  parties  a  submission  may  be  altered  or  amended  ^^^  '^PVi 

*  ,  ,     ,        ,  amendable 

at  any  time.     Without  that  consent  it  is  laid  down  that  the  without 
court  cannot  alter  it  in  any  material  part,  because  it  cannot  ~*^"*' 
alter  the  parties'  agreement.    This  is  the  rule,  but  there  are 
many  exceptions,  as  will  be  seen. 

When  a  verdict  is  taken  by  consent  for  the  damages  in  the 
declaration,  subject  to  a  reference,  no  alteration  to  increase 
the  amount  will  be  permitted,  for  possibly  the  smallness  of 
this  sum  may  have  been  an  inducement  to  the  other  party  to 
consent  to  the  reference  (u).  Nor,  though  the  order  of  refer- 
ence contains  no  power  for  the  arbitrator  to  nmend  the 
pleadings,  will  the  court  allow  the  declaration  to  be  altered 
by  adding  an  averment  of  a  new  breach  of  contract  {x). 

But  the  court  can  insert  into  the  submission  that  which  Except  in 
the  parties  in  the  legal  effect  of  their  contract  assented  to  at  Jhenmce 
the  time  of  reference.     For  instance,  they  will  correct  an  of  agree- 
erroneous  provision  as  to  the  costs  of  the  reference  (?/).     On 
this  principle  also  the  court  amended  an  agreement  by  order 
or  Nisi  Prius  that  defendant  should  sell  certain  lands  at  a 
valuation  by  inserting  the  words,  "  that  the  defendant  should 

(<)  Cross  V.  Mitchell,  Ex.  May  S.  675. 

B,  1865.  (x)  Smarthwaite  v.  EichardsoD, 

(0  Rogers  ».  K^arns,  29  L.  J.  15  C.  B.  N.  S.  463. 

Ex.  328.  (y)  Morel  v,  Byrne,  28  L.  T.  N. 

(tt)  Pearae  t%  Cameron,  1  M.  &  S.  627. 
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Part  I.    make  a  good  title  and  execute  a  conveyance  of  the  premise^/' 
^"•"^'"'  •  such  being  his  implied  contract  {z).    And  en  the  same  prin- 
ciple a  reference  on  the  usual  terms  having  been  agreed  to, 
a  judge,  with  the  approbation  of  the  court  pending  the 
reference,  added  to  the  arbitrators'  powers,  a  power  to  amend 
the  record  (a).     Where  such  an  amendment  is  asked  for  to 
vary  the  original  terms  of  reference,  it  will  not  be  allowed  (6). 
Striking         Greater  alterations,  however,   are  sometimes  permitted 
not  to  file    under  peculiar  circumstances.     The  court  in  one  case  granted 
bill  or        g^  j.u2e  nisi  for  striking  out  of  the  order  of  reference  the  clause 

bring  ,  ,       P  ,  •  .  , 

irror.  against  filing  a  bill  in  equity,  the  party  having  before  the 
reference  intended  to  file  a  bill  for  a  discovery  to  aid  his  de- 
fence at  law,  and  his  counsel  at  the  trial  having  inadvertently 
allowed  the  clause  to  be  inserted.  The  rulie  ultimately  was 
made  absolute  by  consent  (c).  In  another  case,  of  a  submission 
by  bond,  where  the  arbitrator  had  made  his  award  without 
hearing  the  defendant  or  his  witnesses,  and  where  there  was  a 
parol  waiver  of  the  award,  it  was  suggested  by  Lord  Ellen- 
borough  that,  on  a  proper  case  being  made  out  by  affidavit, 
the  court  would  discharge  so  much  of  the  rule  as  restrained 
the  defendant  from  filing  a  bill  in  equity  (d).  A  rule  nisi  to 
that  efiect  was  afterwards  granted,  but  the  matter  was  com- 
promised before  argument. 

The  rule  of  reference  in  a  case  before  the  judges  of  Chester 

was  ordered  to  be  amended  after  an  award  in  favour  of  the 

plaintiff,  by  striking  out  the  clause  restraining  the  parties 

from  biinging  a  writ  of  error,  on  the  ground  of  hardship  and 

inadvertence,  the  defendant  stating  that  at  the  time  when  the 

cause  was  referred,  it  did  not  occur  to  him  that  the  order  of 

reference  would  contain  such  a  clause  (e).     The  case  was 

afterwards  argued  in  error  in  the  Court  of  King's  Bench  (/). 

Striking  Where  "all  matte i-s  in  difference"  were  referred  with  the 

matters  in  causc  by  a  compulsory  order  of  reference,  the  court  after  an 

difference"  award  made  stating  that  there  were  no  other  matters  in 

lu  order  of 

(.::)  Evans  r.   Senor,  5  Taunt.  263. 

661.  (flO  Braddick  r.   Thompson,  8 

(a)  Thompsett   r.    Powycr,   30  East,  344. 

L.  J.  C.  P.  1,  S.  0.  9  C.  B.  N.  S.  (e)  Fairfield  v.  Wright,  cited  in 

284.  Steeple  v.  Bonsall,  4  A.  &  E.  950. 

(6)  Vanderbyl  v.  M*KenLn,  L.  (/)  Wright  v.  Fairfield,  2  B.  & 

R.  3  C.  P.  252.  Ad.  727. 

(c)  Grimstone  v.  Belly  4  Taunt. 
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diflference,  struck  the  words  "  and  all  matters  in  difference  **    Pabt  I. 
out  of  the  order  as  improvidently  inserted  (gr).  ' 

The  Court  of  Queen's  Bench,  in  a  later  instance  of  a  com-  compul- 
pulsory  order  of  reference  under  the  Common  Law  Procedure  rence. 
Act,  1854,  amended  the  order  after  award  madeniwic  j^ro  tunc,  Amending 
by  inserting,  according  to  the  original  intention  of  the  parties,  i^^^order 
a  clause  that  costs  should  abide  the  event  Qi),   The  particulars  ^^  ^^• 

1  •  1  Tiii/»i  /•\     rence  nunc 

m  such  an  action  may  be  amended  by  leave  of  the  court  {%).  pro  tune. 

In  a  recent  case  it  was  agreed  in  the  order  of  reference  that  Error  in 
the  parties  should  admit  and  that  the  arbitrator  should  take  account, 
and  receive  the  account  annexed  to  the  order  to  be  a  correct 
account  of  certain  accounts  between  the  parties,  and  that  the   * 
arbitrator  should  award  on  the  rights  of  the  parties,  as  if  the 
items  stated  in  the  account  had  been  proved  before  him. 
After  the  award  had  been  made  the  plaintiff  applied  to  the 
court  to  amend  the  order  of  reference  and  refer  back  tlie 
matter  to  the  arbitrator  on  affidavits  which  showed  clearly 
that  in  the  account  annexed  to  the  order  of  reference,  the  clerk 
of  the  plaintiff's  attorney  in  copying  it  had  by  mistake  given 
the  plaintiff  credit  for  460/.,  instead  of  758i.     The  court 
refused   the    application,   saying   that  they  had  no  juris- 
diction, but  suggesting  that  there  might  be  a  remedy  in 
equity  {k). 

The  court  has  no  power  to  amend  an  agreement  of  reference  Court  no 
made  a  rule  of  a  court  of  law  so  as  to  make  it  accord  YixXh  the  amend 
original  intention  of  the  parties.    The  only  power  to  reform  agreement 
an  agreement  is  in  the  Court  of  Chancery  (Z).  rence. 

The  modem  statute  3  &  4  W.  IV.  c.  42,  s.  39,  vests  in  Enlarging 
the  courts  a  power  of  enlarging  the  time  for  making  the  award,  stotute^ 
A  subsequent  portion  of  this  work  treats  of  the  circumstances 
under  "which  such  enlargement  will  be  granted  {m). 

A  clerical  error,  or  an  immaterial  variance,  in  an  order  of  Amending 

clerical 

reference,  wUl  be  amended  by  the  courts  without  consent,  error. 
Where  the  christian  and  surname  of  the  defendant  in  the 
cause,  Thomas  James,  had  been  transposed  in  the  order  of 
reference^  the  court  rectified  the  error  (n). 

Uf)  Kendil  v,  Merrett,  26  L.  J.         ()c)  Winn  v.  Nicholson,  7  C.  B. 

C.  P.  251,  8.  C.  18  C.  B.  173.  819. 

Qi)  Bell   V.    Postlethwaite,    25         (Q  Shaw  r.  Pitt,  per  Cromptou/ 

L.  J.  Q.  B.  63,  S.  C.  5  E.  &  B.  695.  J.,  B.  C.  Nov.  21,  1856. 

(t)  Gibbs  V.  Knightley,  26  L.  J.  (m)  See  P.  II.  c  3,  s.  2,  d.  3. 

Ex.  294,  S.  C.  2  H.  &  N.  34.  (n)  Price  v.  James,  2  Dotv  1. 435* 
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Part  I.         But  where  there  is  a  material  mistake  even  by  the  officer 

'  of  the  court  an  amendment  will  often  not  be  permitted.  Thus, 

Ko  amend-  jj^  qq^  (^g^  f\^Q  eoui-t  refused  to  allow  the  order  to  be  amended 

ment  ot 

material  according  to  the  terms  of  a  paper  signed  by  the  counsel  at  the 
^^^  trial,  the  intention  of  tlie  parties  from  their  subsequent  acts 
appearing  to  have  been  in  fiivour  of  the  terms  of  the  order  (o). 
In  another  instance,  where  by  a  mistake  of  the  associate  the 
order  was  drawn  up  referring  all  matters  in  difference  between 
the  parties,  and  not  all  matters  in  difference  in  the  cause  only, 
the  court  said  they  could  not  interfere,  that  the  order  of  refer- 
ence must  be  treated  as  a  mere  nullity,  and  that  the  cause 
must  go  down  to  a  new  trial  (2?). 

Where  on  the  reference  of  a  cause  two  orders  of  Nisi  Prius 
were  drawn  up  for  the  several  attorneys,  which  were  not 
duplicates,  but  varied  in  their  terms,  and  the  defendants  after 
making  their  part  of  the  order  a  rule  of  court,  moved  to  set 
aside  the  award  (the  arbitrator  having  acted  on  the  plaintiff's 
part  of  the  order  only),  and  the  plaintiff  made  a  counter- 
motion  to  set  aside  the  rule  of  court  confirming  the  defen- 
dant's order  as  incorrect,  the  court  directed  a  reference  to  the 
associate  to  ascertain  which  of  the  two  orders  was  drawn  up 
in  accordance  with  his  minutes  of  the  agreement  made  at  the 
trial,  and  on  receiving  his  report  that  the  plaintiff's  was  the 
more  correct  order,  set  aside  the  rule  of  court  confirming  the 
defendants'  (j). 


Allowing 
l)articalajr 
of  set-off. 


Iflnlarging 
particulars 
of  demand. 


VII.  Altering  teniis  of  reference  vAthout  altering siibmis- 
sion!\ — Without  touching  the  Bubmission,  the  courts  have 
sometimes  refused,  and  sometimes  permitted,  a  practical 
alteration  of  the  terms  of  the  reference. 

A  judge's  order  permitting  the  delivery  of  a  particular  of  a 
set-off  after  a  reference,  and  so  entitling  the  defendant  to  go 
into  evidence  of  a  set-off  before  the  arbitrator,  which,  had  the 
case  been  tried,  the  want  of  a  particular  would  have  entirely 
precluded  him  from  giving  before  a  jury,  was  set  aside  by  the 
court  as  improperly  altering  the  position  of  the  parties  (/•). 

In  one  case  tli^  Court  of  Common  Pleas  claimed  the  power 

(0)  Pcarman  r.  Carter,  2  Chitt.  {q)  Aider  r.  Savill,  5    Tauut. 

29.  453. 

(/))  Eawtree  v.  Kiug,  5  Moore,  (r)  Asbwortli  r.    Heatbcote,  6 

167.  Eiug.  50C. 
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during  a  reference  to  allow  an  alteration  in  the  bill  of  parti-  Part  i. 
cnlars  as  being  a  mere  creature  of  the  court,  and  not  part  of  ^"•^"•^'  ' 
the  record ;  and  fresh  items  were  permitted  to  be  added,  and 
80  the  plaintiffs  capability  of  recovering  was  enlarged  after 
the  reference  of  an  action  for  work  and  labour,  even  though 
several  meetings  had  been  held  before  the  arbitrator,  it  not 
being  suggested  that  the  defendant  desired  to  have  the  option 
either  to  decline  going  on  with  the  reference,  or  the  liberty  to 
plead  de  novo  (»). 

Later,  however,  though  the  case  of  Blunt  v.  Cooke  (t)  was 
citedy  the  Court  of  Exchequer  held  that  a  judge  had  no  power 
without  consent  to  order  the  particulars  of  demand  to  be 
altered  by  increasing  the  amount  of  one  item  (u). 

On  one  occasion ;  where,  pending  a  reference  by  order  of  No  new 
Nisi  Prius,  the  arbitrator  certified  to  the  court  that  it  would  Su^^ed. 
be  agreeable  to  justice  to  allow  the  plaintiff  to  amend  his 
replication  so  as  to  traverse  all  the  allegations  in  the  plea  ; 
the  court  refused  the  application  on  the  ground  that  the 
verdict  had  been  taken  on  a  particular  issue  by  consent,  and 
that  without  consent  it  could  not  alter  the  terms  on  which  the 
reference  had  been  made  (oc). 

But  the  court  will  allow  a  defendant  executor  who  has  Plea  to  fur- 
referred  the  cause  to  avail  himself  of  a  judgment  recovered  tenaiw^f 
against  him  during  the  reference,  by  permitting  him  to  plead  actio^^- 
it  in  a  plea  puis  darrein  continuance,  although  it  appears 
from  affidavits  that  he  has  a  certain  amount  of  assets  in  his 
bands  ;  for  the  granting  the  leave  is  only  placing  the  defen- 
dant   in   the   same   situation   as  he  would   have  been   in 
had  the  causo  been  still  pending  before  the  Court  of  Nisi 
Prius  (y). 

After  a  reference  in  equity  to  a  surveyor  among  other  things  Jud^je 
to  determine  the  damage  which  the  plaintiff^s  premises  had  p^n^^^f 
sustained  by  reason  of  the  copper  works  of  the  defendants,  a  valuation. 
Vice-Chancellor  has  no  power  to  make  an  order  directing  the 
survej'or  to  proceed  on  a  particular  principle ;  for  to  do  that 
would  be  to  alter  the  submission  of  the  parties  without  tlieir 
consent  (-r). 

(»)  Blunt  v.  Cooke,  4  M.  &  G.      800. 
458.  (y)  Alder  v.  Park,  5  Dowl.  16. 

(0  4  M.  &  G.  458.  (z)  Houghton    v.     Bankart,    3 

(tt)  Morgan  v.  Tarte,  II  Ex.  82.      De  G.  F.  &  J.  16. 
(x)  Croas  r.  Metcalfe,  5  A*  &  E. 
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Time  of 
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to  stay  pro- 
ceedings. 


VIII.  Siibmiasion  in  a  cause  a  day  of  proceedings.] — ^A  sub- 
mission of  a  cause  to  arbitration  used  in  old  times  to  be 
considered  as  an  implied  stay  of  proceedings  (a).  But  as 
Holt,  C.J.,  is  reported,  in  2  Ld.  Raym.  789,  to  have  said  that 
in  the  beginning  of  Queen  Anne's  reign  the  judges  of  the 
Court  of  Queen's  Bench  made  a  rule  that  no  reference  what- 
ever of  any  cause  in  that  court  should  be  a  stay  of  proceed- 
ings, unless  it  was  expressed  in  the  rule  of  reference  that  all 
proceedings  should  be  stayed,  the  general  practice  has  been  in 
all  the  courts  of  law  to  abide  by  the  rule  so  laid  down  (b). 

But  in  later  times,  Littledale,  J.,  held  an  agreement  to  refer 
a  cause  operated  as  a  stay  of  proceedings,  although  it  was  not 
expressed  that  it  should  so  operate,  as  it  was  a  breach  of  faith 
to  proceed  with  the  cause  after  the  reference^  and  said  that  he 
could  not  find  there  was  any  such  rule  of  court  in  the  reign  of 
Queen  Anne  as  that  reported  in  2  Ld.  Raym.  789  (c). 

Still  more  recently,  Patteson,  J.,  seemed  to  think  that  an 
agreement  to  refer  a  cause  and  all  matters  in  difference  (not 
containing  any  clause  for  a  stay  of  proceedings)  suspended  all 
proceedings  in  the  cause  during  the  time  within  which  the 
award  was  to  be  made  (d). 

Whether  the  rule,  as  laid  down  by  Holt,  C.J.,  is  to  be 
followed  or  not  henceforth,  it  is  advisable,  where  it  is  intended 
as  is  generally  the  case,  that  the  proceedings  at  law  should  be 
stayed,  that  a  clause  expressing  that  intention  should  be  in- 
serted in  the  submission.  When  there  is  such  a  clause^  any 
steps  taken  in  the  action  after  the  reference  will  be  set  aside, 
and  the  party  taking  them  will  be  liable  to  an  attachment  if 
the  submission  have  been  made  a  rule  of  court  (e). 

It  seems  that  the  application  to  set  aside  proceedings  taken 
in  the  cause  after  the  reference  need  not  be  made  until  the 
party  affected  has  notice  that  some  step  has  actually  been 
taken  in  the  cause. 

Thus  where  the  plaintiff  had  given  notice  that  he  should 
proceed  to  trial  notwithstanding  the  reference,  and  obtained  a 
verdict,  no  one  appearing  for  the  defence^  the  court  held  that 


(a)  Anon.  1  Mod.  24. 

(b)  Lowes  V.  Kermode,  8  Taunt. 
146;  Tidd's  Pract.  822,  9th  ed.; 
Green  v.  Pole,  6  Bing.  443. 

(c)  Williams  v.  Gwynue,  2  H. 
&  W.  312 


(d)  Fontainemoreanv.Encontrej 
4  D.  &  L.  425. 

(e)  Dicas  v.  Jay,  6  Bing.  519  ; 
Tidd's  Pract  529,  9th  ed.;  Moscati 
V.  LawBon,  1  H.  &  W.  572. 
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the  defendant  was  not  bound  to  attend  to  this  notice ;  but     Part  I. 

that  the  application  of  the  defendant  to  set  aside  the  proceed-  ^°'"^'^'  * 

ings  made  about  a  month  afterwards  was  not  too  late,  since  it 

was  made  inunediately  after  receiving  notice  that  the  plaintiff 

was  proceeding  to  tax  his  costs,  which  was  the  first  intimation 

that  the  defendant  had  that  the  plaintiff  had  actually  gone 

on  with  the  action  (/). 

If  a  party  under  a  peremptory  undertaking  to  try  at  the   Reference 
next  assizes  fail  to  do  so,  his  opponent,  by  agreeing  subse-  peremp- 
quently  to  refer  the  cause,  prima  facie  waives  his  right  to  I^I?^^®'' 
enforce  the  peremptory  undertaking  (jj). 

For  staying  actions  commenced  after  an  agreement  to  refer  Staying 
the  subject-matter,  provision  is  made  in  s.  IT  of  the  Common  f^runder 
Law  Procedure  Act,  1854  (h).  Common 

^  ^  Law  Pro- 

cedure 

IX.  Siibmission  in  a  cause  a  discharge  of  hail'] — By  the  «  V'  . 
reference  of  an  action  before  trial,  if  it  operate  as  a  stay  of  sion  when 
proceedings,  the  bail,  if  there  be  any,  are  discharged  from  */baa*'^^ 
their  responsibility,  unless  their  consent  to  the  reference  has 
been  previoiisly  obtained ;  for  during  all  the  time  in  which 
the  suit  is  running  its  ordinary  course  they  might  surrender 
their  principal,  but  when  time  is  given,  they  cannot  proceed 
against  him  for  that  time,  and  they  are  therefore  deprived  of 
the  opportunity  of  surrendering  him  (i).     But  when  a  verdict 
is  taken  subject  to  a  reference,  or  at  any  rate  when  it  is 
respecting  the  quantum  of  damage  onl}^,  the  bail  remain  as 
liable  as  if  the  cause  had  been  regularly  tried  (k). 

When  a  replevin  suit  is  referred,  the  consent  of  the  sureties  lJ"chargo 
to  the  replevin  bond  should  be  obtained,  or  probably  they  euretiea. 
would  be  discharged.  They  stand  indeed  in  a  different  posi- 
tion from  bail,  who  can  at  any  time  take  and  render  their 
principal  while  the  cause  is  pending;  for  replevin  sureties 
cannot  at  any  time  take  the  goods  distrained  upon,  and 
restore  them  to  the  landlord.     Some  of  the  cases  seem  to 


(/)  Williams  v.  Qwyiine,  2  II.  Marsh.  81  ;  Hanuington  v.  Beare, 

&  W.  312.  4  Dowl.  256  ;  Underhill  r.  Deve- 

(g)  Spnrr  v.  Bayson,  5  M.  &  W.  reux,  2  Saund.  72,  notes  ;  Tidd, 

339,  S.  C.  7  Dowl.  476.  Pr.  819,  9th  ed. 

(h)  See  ante,  P.  I.  ch.  3,  s.  1,  d.  {i)  Moore  v.  Bowmaker,  6  Taunt. 

5^  p.  43.  379 ;  Taylor  v.  Gregory,  2  B.  &  Ad. 

(*)    Moore    r.     Bowmaker,    2  774  ;  Tidd.  Pr.,  819,  9th  ed. 
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show  that  they  are  not  discharged  in  law,  though  they  might 
bo  in  equity,  by  a  submission  of  a  replevin  suit  containing 
a  clause  for  a  stay  of  procedings  (i).  The  result  of  later 
cases  seems  to  be  this,  that  though  a  submission  of  a  replevin 
suit  even  though  it  be  made  by  order  of  Nisi  Prius  and  on  a 
verdict  taken  subject  to  the  reference,  cannot  be  pleaded  by 
the  sureties  as  a  defence  to  an  action  on  the  replevin  bond, 
on  the  ground  that  the  parol  agreement  to  give  time  to  the 
principal  cannot  in  law  vary  their  liability  under  seal,  yet  it 
may  afford  ground  for  relief  by  summary  application  to  the 
equitable  jurisdiction  of  the  court  of  law,  and  may  have  the 
effect  of  discharging  them  in  equity  (m). 

Where  at  Nisi  Prius  a  juror  was  withdrawn  by  consent, 
and  the  cause  referred,  the  defendant  who  had  been  arrested 
at  the  plaintiff's  suit,  was  not  considsred  entitled  to  his  dis- 
charge, the  order  of  Nisi  Prius  containing  no  provision  on  the 
point  (n). 


Submis- 
aion  en- 
forced by 
attach- 
ment. 


Quaere  by 

action. 


X.  Enforcing  suhmissiond  niiade  in  a  cciu»e!\ — The  judge's 
order,  or  order  of  Nisi  Prius,  containing  the  submission,  must 
be  made  a  rule  of  court  before  any  summary  proceedings  can 
be  taken  to  compel  obedience  to  the  submission,  when  a 
party  refuses  to  proceed  with  the  reference,  or  comply  with 
the  terms  of  the  submisson,  or  when  the  authority  of  the 
arbitrator  is  to  be  enforced  (o).  The  rule  for  some  purposes 
relates  back  to  the  time  of  making  the  original  order,  but  not 
for  the  purpose  of  grounding  process  of  contempt  against  a 
party  who  has  broken  the  conditions  of  the  order  before  it 
was  made  a  rule  of  court  (p).  After  disobedience  it  is  a 
contempt  of  court,  and  will  be  punished  by  attachment  (9). 

An  action  cannot  be  brought  for  disobedience  to  a  judge's 
order ;  but  it  is  said  by  Parke,  J.,  that  an  action  will  lie  for 


ij)  Moore  v.  Bowmaker,  2 
Marsh.  81,  S.  C.  6  Tauut.  379  ; 
Moore  v.  Bowinnkcr,  7  Taunt  96 ; 
Moore  r.  Bowmaker,  3  Price,  214. 

(?«)  Alilritlge  v.  Harper,  10  Bin":. 
118  ;  Archer  v.  Halo,  4  Bing.  404. 
See  Michael  v.  Myers,  C  M.  &  G. 
702. 

(72)  Apsleyr.  Crosley,  Barnes,  54. 

(0)  Astou  V  Georjre,  2  B.  &  A. 
395  ;    Fetherstono  v.    Cooper,    9 


Ves.  67  ;  Kirkus  v.  Hodgson,  3 
Moore,  64;  Baker  v.  Eye,  1  Dowl. 
689;  Curtis  r.  Bligli,  3  Jur. 
1152. 

{p)  Hilton  V.  Hop  wood,  1  Marsh. 
00. 

{q)  Kene  v.  Fleming,  2  Keb.  22  ; 
Carpenter  r.  Thornton,  3  B.  &  A. 
52  ;  llogere  v.  Dallimore,  6  Taunt. 
Ill  ;  Allen  by  x\  Proudlock,  4 
Dowl.  54. 
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breach  of  the  agreement  of  the  parties  on  which  the  order  of    Pabt  i. 
reference  is  founded  (r).     Doubt,  however,  has  been  thrown  ^"'  "^'  ^  ^' 
on  that  statement  by  Pollock,  C.B.,  ina  later  case  (s). 

The  award  made  on  these  submissions  may  be  enforced  in  Award 
several  ways.  ^Yhen  a. verdict  has  been  taken,  and  the  forced!*' 
award  directs  payment  of  money,  judgment  and  execution  on 
the  verdict,  or  an  attachment,  are  the  ready  means  of  enforce- 
ment. Where  no  verdict  is  entered  an  attachment  still  will 
be  granted ;  and  a  modem  statute  (t)  has  given  a  power  of 
levying  the  amount  of  money  awarded  by  the  process  of  execu- 
tion. Debt  used  to  lie  on  the  award,  and  an  action  of  assump- 
sit might  have  been  maintained  on  the  promise  evidenced 
by  the  rule  of  court  (u)  ;  and  it  is  clear  that  on  an  award 
other  than  for  the  payment  of  money,  a  suit  for  a  specific  per- 
formance may  in  many  instances  be  maintained  in  equity  (ar). 

XI.  Compulsory  reference  of  causes  or  7)iatter8,] — The 
following  important  clauses  providing  the  compulsory  re- 
ferences of  actions  were  introduced  in  the  Common  Law 
Procedure  Act,  1854  : — 

Sect.  3,  *'  If  it  be  made  to  appear,  at  any  time  after  the  Oompul. 
issuing  of  the  writ,  to  the  satisfaction  of  a  court  or  a  judge,  ^^^after 
upon  the  application  of  either  pai-ty,  that  the  matter  in  dispute  J^"* 
consists  wholly  or  in  part  of  matters  of  mere  account  which 
cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be 
lawful  for  such  court  or  judge,  upon  such  application,  if  they 
or  he  think  fit,  to  decide  such  matter  in  a  summary  manner, 
or  to  order  that  such  matter,  either  wholly  or  in  part,  be 
referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an 
officer  of  the  court,  or,  in  country  causes,  to  the  judge  of  any 
county  court,  upon  such  terms  as  to  costs  and  otherwise  as 
such  court  or  judge  shall  think  reasonable ;  and  the  decision 
or  order  of  such  court  or  judge,  or  the  awaid  or  certificate  of 
such  referee  shall  be  enforceable  by  the  same  process  as  the 
finding  of  a  jury  upon  the  matter  referred  *'  (jj). 


(r)  Wentworth  v,  Bullen,  9  B.  139  ;  Tremenhere  v.  Tresillian  1 

&  C.  840.  Sid.  452  ;  Carpenter  v,  Thornton, 

(«)  Hookpajton    v,    Buaaell,  9  3  B.  &  A.  52. 
Ex.  24,  S.  C.  23  L.  J.  Ex.  267.  («)  Wult«rs  v.  Morgan,  2  Cox, 

(0  1  &  2  Vict.  c.  110,  8.  18.  369. 

(u)  Bonner  v,  Charlton,  5  East,  (y)  17  &  18  Vict  c.  125,  s.  3. 
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Sect.  6,  "  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  " 
[that  is,  by  a  judge  alone  without  a  jury  (^)],  "  under  this  act, 
it  shall  appear  to  the  judge  that  the  questions  arising  thereon 
involve  matter  of  account  which  cannot  conveniently  be  tried 
before  him,  it  shall  be  lawful  for  him,  at  his  discretion,  to 
order  that  such  matter  of  account  be  referred  to  an  arbitrator 
appointed  by  the  parties,  or  to  an  officer  of  the  court,  or  in 
country  causes,  to  a  judge  of  any  county  court,  upon  such 
terms  as  to  costs  and  otherwise  as  such  judge  shall  think 
reasonable ;  and  the  award  or  certificate  of  such  referee  shall 
have  the  same  effect  as  hereinbefore  provided  as  to  the  award 
or  certificate  of  a  referee  before  trial ;  and  it  shall  be  compe- 
tent for  the  judge  to  proceed  to  try  and  dispose  of  any  other 
matters  in  question  not  referred,  in  like  manner  as  if  no 
reference  had  been  made  "  (a). 

Under  the  above  sections  references  to  arbitration  are  now 
constantly  compelled  on  application  to  a  judge  at  chamber8> 
or  to  the  courts.  In  some  instances  a  form  of  order  of 
reference  has  been  used,  which  is  silent  as  to  the  costs  either 
of  the  cause  or  reference.  In  such  case  it  seems  that  the 
arbitrator  has  no  power  at  all  over  costs  (&).  The  more  recent 
form  of  order,  however,  states  that  the  costs  of  the  cause  shall 
abide  the  event,  and  that  the  costs  of  the  reference  and  award 
shall  be  in  the  arbitrator's  discretion  (c). 

The  reference  may  be  ordered,  under  s.  3,  "at  any  time 
after  the  issuing  of  the  writ."  There  must  be  a  summons  or 
a  rule,  obtained  in  the  ordinary  way. 

A  judge  at  Nisi  Prius  has  ho  power  on  the  application 
by  a  party  during  the  trial  before  a  jury  to  compel  a  refer- 
ence {(l).  But  it  seems  that  he  might  discharge  the  jury, 
and  then  make  an  order  under  s.  3,  sitting  in  camerd  (c). 

When  there  is  a  long  bill  of  particulars  on  one  side,  and 
a  set-off  on  the  other,  and  each  party  disputes  many  items 


(2)  Robson  V.  Lees,  30  L.  J.  Ex. 
235,  S.  C.  6  H.  &  N.  268. 

(a)  17  &  18  Vict.  c.  125,  s.  6. 

{h)  Leggo  V.  Young,  16  0.  B. 
626.    See  post,  P.  II.  ch.  7,  d.  2. 

(c)  See  the  Appendix  of  Forms. 

((t)  Kobson  V.  Lees,  6  H.  &  N. 
258,  S.  C.  30  L.  J.  Ex.  235,  show- 
ing that  the  practice  adopted  in 


Murray  v.  The  Sunderland  Dock 
Company,  1  F.  &  F.  179,  and 
Adams  v.  Yeoman,  2  F.  &  F.  92, 
and  Jones  v.  Beaumont,  1  F.  &  F. 
336,  was  wrong.  See  Jeffries  v. 
Lovell,  23  L.  T.  782. 

(e)  Morgan  i\  Ainslie,  28  L.  T, 
120. 
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in  the  other's  account,  the  case  falls  within 'the  statute,  Part  I. 
and  a  reference  may  be  enforced  (/).  An  action  by  a  ' 
rector  against  his  predecessor  for  dilapidations  of  the  rectory- 
house  (gr),  or  of  the  chancel  of  the  church  (h) ;  and  one  by  a 
landlord  against  a  tenant  for  not  delivering  up  premises  in 
good  repair  (i),  where  money  had  been  paid  into  court,  and 
the  only  question  was,  what  was  the  amount  to  which  the 
plaintiff  in  each  case  was  entitled,  were  held  properly 
referred  to  arbitration  under  the  statute.  But  in  an  action 
on  some  bills  of  exchange  against  the  drawer,  who  had 
admitted  drawing  the  bills,  the  court  refused  to  order  a 
reference,  saying,  that  the  matter  in  dispute  was  not  matter 
of  mere  account,  and  that  there  was  nothing  to  show  that 
it  could  not  conveniently  be  tried  in  the  ordinary  way  (k). 

Where  the  claim  was  partly  for  matters  of  account,  and  also 
to  recover  back  money  paid  as  commission  on  orders  alleged 
to  be  fictitious,  the  judge  having  referred  the  case,  the  court 
held  that  he  had  jurisdiction  (I).  After  a  reference  by  a 
judge^  the  court,  in  another  instance,  refused  to  direct  an 
issue  to  be  tried  under  s.  4  of  the  Common  Law  Procedure 
Act,  1854-,  to  determine  whether  the  defendant  was  not 
precluded  by  his  own  agreement  from  setting  up  a  particular 
defence  (m).  An  action  for  the  price  of  so  many  feet  of  gas  impnta- 
consumed  was  at  the  instance  of  the  defendant  compulsorily  Qf^^aud. 
referred  (Kelly,  C.B.,  dissentiente),  although  the  gas  com- 
pany alleged  that  the  defendant  had  fraudulently  abstracted 
a  large  quantity  of  gas  without  passing  it  through  the 
meters  (n).  The  court  can  give  power  to  amend  the  par- 
ticulars of  demand,  if  requisite  (o).  Notwithstanding  the 
reference  the  cause  still  remains  in  court  (p). 

Where,  after  the  order  was  made,  it  appeared   by  the 


(/)  Browne  v,  Emerson,  25  L.  J. 
C.  P.  104,  S.  C.  17  C.  B.  361 ; 
Chapman  v.  Van  Toll,  8  E.  <fe  B. 
396,  27  L.  J.  Q.  B.  1  ;  Goodred  v. 
Seale,  2  F.  &  F.  382. 

Q^)  Cummins  v.  Birkett,  3  H.  & 
N.  156,  S.  C.  27  L.  J.  Ex.  216. 

(/O  Pell  V.  Addison,  2  F.  &  F. 
291. 

(t)  Angell  V.  Felgate,  31  L.  J. 
Ex.  41,  S.  C.  7  H.  &  N.  396. 

(Jk}  Pellatt  V.  Mack  wick,  3  C.  B., 
N.  ».  760.    See  Orphan  Working 


School  V,  Henley,  27  L.  J.  Ex.  426. 

(0  Imhof  V.  Sutton,  36  I*  J. 
C.  P.  130,  S.  C.  L.  R.  2  C.  P.  406. 

(m)  Tiickett  v.  Green,  35  L.  J. 
C.  P.  69. 

(n)  Birmingham  &  Staffordshire 
Gas  Company  v.  Ratcliffe,  L.  R. 
6  Ex.  224,  S.  C.  40  L.  J.  Ex.  136. 

(o)  Gibbs  V,  Knightley,  26  L.J. 
Ex.  294,  S.  C.  2  H.  &  N.  34. 

(p)  Edwards  v.  Edwards,  28  L.J. 
C.  P.  25,  S.  C.  5  C.  B.  N.  S.  536, 
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defendant's  affidavit  that  the  amount  was  admitted,  and  that 
the  onlj  question  was  as  to  the  liability  of  the  defendant  as 
the  agent  of  a  third  person,  the  court  set  aside  the  order  (5). 

The  power  of  referring  a  country  cause  to  a  county  court 
judge  is  now  taken  away  by  the  stat.  21  &  22  Vict.  c.  74, 
s.  5,  Previous  to  this  statute,  a  county  court  judge  had  no 
option  of  declining  the  reference ;  the  order  of  reference  was 
obligatory  on  him.  It  is  still  obligatory  on  the  officers  of  the 
court  (r). 

Before  the  Judicature  Acts  came  into  force  the  Court  of 
Chancery  exercised  its  ancient  jurisdiction  of  staying  pro- 
ceedings at  law,  and  causing  the  accounts  to  be  taken  in 
equity,  notwithstanding  the  plaintiffs  at  law  had  expressed 
an  intention  of  applying  to  the  court  of  law  to  have  the 
matters  of  account  referred  to  arbitration  under  the  Common 
Law  Procedure  Act,  1854;  when  the  circumstances  were 
such  that  the  Court  of  Chancery  was  satisfied  that  the 
decision  on  such  a  reference  at  common  law  would  be  likely 
to  be  a  more  unsatisfactory  determination  of  the  question  of 
fact  and  law  raised  between  the  parties  than  that  which  would 
be  arrived  at  in  equity  (s), 

A  most  important  change  in  this  branch  of  the  law  was 
effected  by  the  following  sections  of  the  Supreme  Court  of 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  set  out  verbatim 
below,  and  the  orders  and  rules  made  pursuant  thereto. 

S.  56,  "Subject  to  any  rules  of  court, and  to  such  right 
as  may  now  exist,  to  have  pai*ticular  cases  submitted  to  the 
verdict  of  a  jury,  any  question  arising  in  any  cause  or  matter 
(other  than  a  criminal  proceeding  by  the  Crown),  before  the 
High  Court  of  Justice  or  before  the  Court  of  Appeal,  may 
be  referred  by  the  court  or  by  any  divisional  court  or  judge, 
before  whom  such  cause  or  matter  may  be  pending,  for  inquiry 
and  report  to  any  official  or  special  referee,  and  the  report 
of  any  such  referee  may  be  adopted  wholly  or  partially  by 
the  court,  and  may  (if  £0  adopted)  be  enforced  as  a  judgment 
by  the  court.  The  High  Court  or  the  Court  of  Appeal  may, 
also  in  any  such  cause  or  matter  as  aforesaid,  in  which  it 


(q)  Brown  v,  Girard,  19  L.  T. 
N.  S.  Ex.  324. 

(/•)  Curamiiis  v.  Birkett,  3  H.  & 
N.  156,  S.  C.  27  L.  J.  Ex.  21  e. 


(<)  Croakcy  v.  The  European 
and  American  Steani  Shipping 
Company,  6  Jur.  N.  S.  1190,S.  C. 
1  J.  11.  108. 
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« 

may  think  it  expedient  so  to  do,  call  in  the  aid  of  one  or     Pabt  I. 
more  assessors  specially  qualified,  and  try  and  hear  such  ^"*™'^'  ' 
cause  or  matter  wholly  or  partially  with  the  assistance  of 
such  assessors.    The    remuneration,  if  any,  to  be  paid  to 
such  special  referees  or  assessors  shall  be  determined  by  the 
court," 

S.  67,  "  In  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  before  the  said  High  Court,  in 
which  all  parties  interested  who  are  under  no  disabilit}'', 
consent  thereto,  and  also  without  such  consent  in  any  such 
cause  or  matter  requiring  any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or  local  investiga- 
tion, which  cannot  in  the  opinion  of  the  court  or  a  judge, 
conveniently  be  made  before  a  jury,  or  conducted  by  the 
court  through  its  other  ordinary  officers,  the  court  or  a  judge 
may  at  any  time  on  such  terms  as  may  be  thought  proper, 
order  any  question  or  issue  of  fact,  or  any  question  of 
account  arising  therein,  to  be  tried  either  before  an  official 
referee,  to  be  appointed  as  hereinafter  provided,  or  before  a 
special  referee  to  be  agreed  on  between  the  parties ;  and  any 
such  special  referee  so  agreed  on  shall  have  the  same  powers 
and  duties  and  proceed  in  the  same  manner  as  an  official 
referee.  All  such  trials  before  referees  shall  be  conducted 
in  such  manner  as  may  be  prescribed  by  rules  of  court,  and 
subject  thereto  in  such  manner  as  the  court  or  judge 
ordering  the  same  shall  direct. 

S.  58,  "  In  all  cases  of  any  reference  to  or  trial  by  referees 
under  this  act,  the  referees  shall  be  deemed  to  be  officers  of 
the  court,  and  shall  have  such  authority  for  the  purpose  of 
such  reference  or  trial  as  shall  be  prescribed  by  rules  of 
court  or  (subject  to  such  rules)  by  the  court  or  judge 
ordering  such  reference  or  trial;  and  the  report  of  any 
referee  upon  any  question  of  fact  on  any  such  trial  shall 
(unless  set  aside  by  the  court)  be  equivalent  to  the  verdict 
of  a  jury." 

S.  59,  "  With  respect  to  all  such  proceedings  before 
referees  and  their  reports,  the  court  or  such  judge  as  aforesaid 
shall  have,  in  addition  to  any  other  powers,  the  same  or  the 
like  powers  as  are  given  to  any  court  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  with  respect  to 
references  to  arbitration  and  proceedings  before  arbitrators 
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Pabt  I.     and  their  awards  respectively,  by  the  Common  Law  Procedure 
^'^"•^^'  Act,  1854." 

On  a  motion  to  set  aside  or  vary  the  judgment  in  a  case 
tried  before  an  official  referee  under  this  Act^  on  the  ground 
that  the  decision  was  against  the  evidence,  the  counsel 
cannot  move  on  his  own  statement  of  what  took  place,  but 
must  produce  an  affidavit,  or  some  evidence  of  what  took 
place  at  the  trial  {t). 


SECTION  VII. 

OF  JUDICUL  AND  STATUTABLE  SUBMISSIONS   NOT  MADE  IN  A 

CAUSE  AT  COMMON  LAW. 

Pabt  I.        i.  Submission  by  order  of  equity.] — In  like  manner  fis  an 

.  ' *     '  action  in  the  courts  of  law,  so  a  suit  in  equity  and  all  matters 

^io^T""  *^  difference  may  be  referred  by  order  of  a  court  of  equity, 
order  of  and  obedicDce  to  it  wiU  be  enforced  by  the  usual  process  of 
®*i"  'y*        the  court  for  compelling  obedience  to  its  orders  (u). 

They  will  sometimes  be  so  referred  though  one  of  the 

parties  be  beyond  the  jurisdiction  of  the  court  (x). 

A  stay  of        In  equity,  the  submission  of  a  suit,  even  when  made  out 

ingsin'      of  court,  prevents  a  party  afterwards  proceeding  in  it.    On 

equity.        ^^e  trial  of  an  action  in  the  Queen's  Bench  the  cause  and 

suits  in  equity  were  referred.    Notwithstanding  the  reference 

the  plaintiff  in  one  of  the  equity  suits  served  a  subpoena  to 

hear  judgment,  and  set  down  the  cause  in  the  registrar's 

book  for  hearing,  but  the  court  of  equity,  on  motion,  set 

aside  the  subpoena  with  costs,  and  struck  out  the  cause  from 

the  list  (y). 

If  after  a  suit  has  been  instituted,  it  is  agreed  between  the 
parties  that  the  suit  be  dismissed  on  certain  terms,  some  of 

(0    Stubbs  V,  Boyle,  L.  R.  2  20. 
Q.  B.  D.  124.  (x)  Duxberry  v,  Islierwood,  12 

(u)  Haggett  V.  Welsh,  1  Sim.  N.  R  821. 
134;  Prior  v.  Hembrow,  8  M.  &         (y)  Ambler  v.  Tebbutt,  2  Beav. 

W.  873  ;  Dowse  v.  Coxe,  3  Bing.  442. 
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which  are  to  be  settled  by  arbitration,  though  it  seems  this     Part  i. 
agreement  camiot  be  pleaded  to  the  further  maintenance  of  ^"'"^'^' 
the  8uit^  in  the  nature  of  a  plea  puis  darrein  continuance, 
yet  the  whole  benefit  of  it  may  be  obtained  on  a  motion  to 
stay  the  proceedings  in  the  cause  {z). 

"When  the  Court  of  Chancery  directs  an  issue  to  be  tried  Submw- 
before  a  jury,  as  the  judge  at  Nisi  Prius  has  no  authority  to  Nisi  Prias 
refer  it,  if  on  the  trial  of  the  issue  the  parties  agree  to  submit  £^^°® 
to  arbitration,  it  seems  like  a  reference  out  of.coui*t.     The  chancery, 
effect  of  such  submission  is  to  abandon  not  merely  the  direc- 
tion to  try  the  issue,  but  the  whole  proceedings  in  the  suit ; 
and  the  jurisdiction  of  the  Court  of  Chancery  is  at  an  end 
just  as  much  if  there  was  a  consent  to  dismiss  the  bill  and 
stay  further  proceedings  (a). 

A  court  of  equity  will  not  entertain  a  bill  for  a  discovery.  Bill  of  dis- 
in  order  to  assist  parties  who  have  sought  their  relief  by  aid  of  the 
voluntary  submission  to  arbitration.    The  reason  assigned  by  "^^t"" 
Lord  Eldon,  C,  was,  that  it  is  beneath  the  dignity  of  the 
Court  of  Chancery  to  be  ancillary  to  the  domestic  forum  of 
an  iCrbitrator  (6).    That  reason,  however,  has  been  held  not 
to  operate  when  the  reference  is  compulsory,  under  the  pro- 
visions of  the  Common  Law  Procedure  Act,  ISoi.      On  such 
a  reference  a  bill  of  discovery  in  aid  of  the  proceedings  of 
the  arbitrator  will  lie  (c). 


II.  Submieaion  vn  bankruptcy.] — Under  the  old  statute  No  stamp 

on  sub- 
nuBsioai 


an  agreement  of   reference   between  the   assignees   of   a  ^"  ^^ 


bankrupt  and  a  debtor  to  the  bankrupt  respecting  a  claim  of 
the  bankrupt  for  work  and  labour,  was  held  by  Parke,  B., 
to  be  freed  from  the  necessity  of  being  stamped  by  s.  98  of 
the  Bankrupt  Act  (6  G.  IV.  c.  16),  which  exempts  all 
writings  relating  solely  to  the  estate  and  effects  of  a  bank- 
rupt (d). 


(z)  Bowe  V,  Wood,  1  J.  &  W.  569;  Browu  v.  Brown,  1  Vern; 

315,  S.  C.  2  Bligh  P.  C.   595  ;  157,  and  the  cases  cited  in  the 

Darnell's  Chanc  fract.  by  Head-  note  thereto, 

lam,  637.  (c)  British    Empire    Shipping 

(a)  Woodley    v,    Johnson,    1  Company  v.  Somes,  26  L.  J.  Ch, 

Molloy,  394.  759,  S.  C.  3  Kay  &  J.  433. 

(M  Street  v,  Ricby,  6  Ves.  815 ;  (d)  Wright  v,  Webb,  Guildford 

Wellington  v.  Mackintosh,  2  Atk.  Summer  iLssizes,  1846. 
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Part  I.         iiL  Submission  by  record.] — Proceedings  on  the  Revenue 

'        side  of  the  Court  of  Exchequer  may  sometimes  give  rise  to 

Submis-      a  submission  by  matter  of  record.     Where  a  person's  goods 

reoogni-      ^^e  seized  under  an  extent,  a  reference  of  all  matters  in 

Ste^b?°*    difference  between  him  and  the  prosecutor  of  the  extent  may 

by  rule  of    be  effected  by  a  recognizance  conditioned  to  abide  the  award 

^     •         of  an  arbitrator.     Such  a  recognizance,  when  returned  and 

filed  as  of  record,  cannot  be  altered  by  a  rule  of  court,  which 

is  not  matter  of  record.     And  when  a  rule  of  court  is  drawn 

yp  by  consent,   changing  the  arbitrator,  the  award  of  the 

substituted  arbitrator  cannot  be  enforced  bv  a  scire  facias 

on  the  recognizance,  though  possibly  an  attachment  would 

issue  on  the  rule  of  court  embodying  the  terms  of  the  original 

recognizance  (e). 

Sabmb-  IV.  Submission  by  order  of  a  County  Court.] — An  order 

order  of      ^^  ^  judgc  of  a  county  court  may  by  consent  of  parties  be 
a  county      obtained  to  refer  a  suit  before  him  with  or  without  other 

court. 

matters  within  the  jurisdiction  of  the  court.  The  submission 
is  not  revocable  without  leave  of  the  judge,  and  the  award  is 
to  be  entered  as  the  judgment  in  the  cause  (/). 

Submia-  V.  Submission  by  order  of  Quarter  Skssiotw.]— By  thestatute 
(^lartw^  12  &  13  Vict.  c.  45,  s.  13,  a  Court  of  General  or  Quarter 
SessioM.  Sessions  may  order  with  consent  of  parties  matters  of  appeal 
(with  few  exceptions)  before  it,  to  be  referred  to  arbitration, 
in  such  manner  and  on  such  terms  as  it  shall  think 
proper,  and  the  award  may  be  entered  as  the  judgment  of 
the  court  ((/).  The  order  of  reference  may  be  made  a  rule 
of  the  Court  of  Queen's  Bench. 

The  order  of  reference  may  give  the  arbitrator  power  over 
costs,  and  possibly  the  Court  of  Quarter  Sessions  may  in  the 
order  reserve  to  itself  power  over  the  costs  of  the  appeal ; 
but  if  the  order  of  reference  is  silent  as  to  costs,  no  sub- 
sequent Court  of  Quarter  Sessions  can  order  them  to  be  paid, 
even  though  the  appeal  have  been  respited  from  sessions  to 
sessions.     Tn  entering  the  award  as  the  judgment  of  the 

(c)  R.  V.  Bingbaxu,  3  Y.  &  J.  the  Appendix  of  Statutes. 

101.    See  also  Carter  v.  Carter,  (^)  Seeante,ch.  l,s.  1,  d.  3,p.  8 

1  Vem.  269  ;  Anon.  Dyer,  242,  a.  See  the  Appendix  of  Statutes. 

(/)  9  &  10  Vict.  c.  95, 8.  77   See 
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Qaarter  Sessions,  the  court  is  performing  only  a  ministerial     Part  L 
act,  and  cannot  vary  the  terms  of  the  award  (h).  ' 

On  appeals  under  the  Highway  Act,  1864}  (?),  and  under  Appeak : 
the  Land  Drainage  Act,  1861  (Jc)y  the  Court  of   Quarter  andLaS^ 
Sessions,  if  it  appears  that  the  matters  in  question  consist  ^'^'^^ 
wholly  or  in  part  of  matters  of  account,  and  cannot  satis- 
factorily be  tried  by  the  court,  may  order  the  matters  wholly 
or  in  part  to  be  referred  to  arbitration,  the  award  to  be 
enforceable  by  the  same  process  as  an  order  of  court ;  and 
the  pnmsions  of  the  Common  Law  Procedure  Act,  1854, 
as  to  compulsory  references,  are  made  applicable  to  such 
arbitrations. 

VI.  Submissions  uiider  tlie  Laivds  and  Railways  Consolida'  Submia- 
tion  Clauses  Ads.] — ^When  the  promoters  of  an  undertaking  thTLands 
sanctioned  by  act  of  parliament  have  given  notice  of  their  Clauses 
intention  to  take  lands  authorized  by  their  special  act  to  be 
taken  for  the  purposes  of  the  undertaking  [s.  18],  and  a 
party  interested  in  the  lands  claims  more  than  fifty  pounds 
compensation  [s.  22],  and  desires  to  have  the  amount  of 
such  compensation  settled  by  arbitration,  the  Lands  Clauses 
Consolidation  Act,  1845  (I),  enacts  that  (unless  the  special 
act  provides  otherwise)  [s.  1],  "if  the  party  signify  such  Comptil- 
desire  by  notice  in  writing  to  the  promoters  of  the  under-  JSi^  of 
taking  before  they  have  issued  their  warrant  to  the  sheriff  P*^- 
to  summon  a  jury  in  respect  of  such  lands  under  the  pro- 
visions "  contained  in  the  general  act, "  stating  in  such  notice 
the  nature  of  the  interest  in  respect  of  which  such  party 
claims  compensation,  and  the  amount  of  compensation  so 
claimed,  the  same  shall  be  so  settled  accordingly"  [s.  23]  (m). 

The  notice  to  the  company  should  state  the  nature  of  the  Submis- 
claimant's  interest  specifically,  whether  as  tenant  in  fee-  be  Hmited 
simple,  or  for  life,  or  for  years,  whether  in  possession  or  tooompen- 
sujbject  to  an  underlease^as  all  these  points  affect  the  value 
of  the  interest,  and  an  omission  to  state  them  may  endanger 

(A)  R  V.  West  Riding  Justices,  (i)  27  &  28  Vict  c.  101,  as.  40, 

34L.  J.  N.  S.  M.  C.  142.    West  41. 

London  Extension  Railway  Oom-  (k)  24  &  25  Vict.  c.  133,  ss.  48, 

pony  V.  Fulham,  L.  B.  5  Q.  6.  49. 

361;  also     sub    nomine    R.    v.  (Q  8  &  9  Vict.  c.  18.    See  the 

Jnstioea  of   Middlesex,   L.  R.  6  Appendix  of  Statutes. 

Q.  B.  220.  (m)  SeeP.I.ch.l,  B.l,d.2,p.6. 
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Part  I. 
cu.  III.  s.  7. 


Appoint* 
ing  arbi*^ 
traton. 


Appoint- 
ment of 
arbitrator 
the  sub- 
miariont 


the  award :  the  notice  should  not  call  upon  the  company  to 
do  anything  with  respect  to  any  other  lands,  except  those 
which  the  company  have  signified  their  intention  to  take, 
and  the  appointment  of  the  arbitrator  should  be  confined  to 
assessing  the  compensation  for  the  lands  taken  only,  and 
the  damage  contemplated  by  the  act.  Unless  the  submission 
is  limited  according  to  the  statute  the  award  cannot  be 
enforced  by  attachment  (?i). 

If  there  be  a  question  of  disputed  compensation  respecting 
land  required  by  the  promoters^and  the  latter  and  the  claimant 
refer  it  to  a  single  arbitrator,  it  is  not  material  that  there  has 
not  been  a  perfect  compliance  with  the  statutory  forms.  The 
notices  required  by  the  act  are  only  requisite  where  the 
reference  is  compulsory  (o). 

When  any  interest  in  land  is  injuriously  afiected  by  the 
execution  of  the  works,  and  the  party  interested  claims  more 
than  50L,  he  may  have  the  same  settled  by  arbitration  if  be 
think  fit  [s.  68]. 

Section  25  points  out  the  mode  of  proceeding  in  the  above 
and  other  cases  as  follows :  "  When  any  question  of  disputed 
compensation  by  this  or  the  special  act  or  any  act  incor- 
porated therewith,  authorized  or  required  to  be  settled  by 
arbitration  shall  have  arisen,  then  unless  both  parties  shall 
concur  in  the  appointment  of  a  single  arbitrator,  each  partyi 
on  the  request  of  the  other  party,  shall  nominate  and  appoint 
an  arbitrator  to  whom  such  dispute  shall  be  referred ;  and 
every  appointment  of  an  arbitrator  shall  be  made  on  the  part 
of  the  promoters  of  the  undertaking  under  the  hands  of  the 
said  promoters  or  any  two  of  them,  or  of  their  secretary  or 
clerk,  and  on  the  part  of  any  other  party  under  the  hand  of 
such  party,  or  if  such  party  be  a  corporation  aggregate,  under 
the  common  seal  of  such  corporation ;  and  such  appointment 
shall  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party  by  whom 
the  same  shall  be  made ;  and  after  any  such  appointment  shall 
have  been  made,  neither  party  shall  have  power  to  revoke  the 


(n)  Bradshaw's  Arbitration,  12 
Q.  B.  562 ;  the  North  Staffordshire 
Railway  Company  v.  Wood,  17 
L.  J.  Ex.  354 ;  the  North  Stafford- 
shire Kailway  Company  v.  Landor, 
17  L.  J.  Ex.  350;  Skerratt  V.  North 


Staffordshire  Railway  Company, 
17  L.J.  Ch.  161;  Levick  v.  Epsom 
and  Leatherhead  Railway  Com- 
pany, 1  L.  T.  N.  S.  60. 

(o)  Collins  r.  South  Staffordshire 
Railway  Company,  7  Ex.  5. 
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same  without  the  consent  of  the  other :  nor  shall  the  death  of    Pabt.  i. 

CH  III  B.  7" 

either  party  operate  as  a  revocation ;  and  if  for  the  space  of  — ! — ! — * 
fourteen  days  after  any  such  dispute  shall  have  arisen,  and  ^^^ 
after  a  request  in  writing  in  which  shall  be  stated  the  matter  revocable, 
so  required  to  be  referred  to  arbitration,  shall  have  been  served  Party 
by  the  one  party  on  the  other  party,  to  appoint  an  arbitrator,  appoint, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties,  and  such  arbitrator  may  pro- 
ceed to  hear  and  determine  the  matters  which  shall  be  in 
dispute,  and  in  such  case  the  award  and  determination  of  such 
single  arbitrator  shall  be  final."     Before  either  party  nomi- 
nates a  separate  arbitrator,  an  attempt  should  be  made  to 
agree  on  a  single  arbitrator  (p).    Care  should  be  taken  tliat 
the  appointment  of  the  arbitrator  by  each  party  should  refer 
.  the  same  subject-matter  for  decision.    If  the  appointments  do 
not  in  substance  agree,  it  may  be  said  that  there  is  no  sub- 
mission, and  consequently  the  award  might  not  b^  valid.   The 
claimant,  it  would  seem,  should  first  appoint  his  arbitrator, 
then  notify  t^e  appointment  to  the  promoters.     It  is  not 
sufficient  to  notify  his  intention  to  appoint  a  particular  person 
as  arbitrator  to  justify  his  afterwards  appointing  him  sole 
arbitrator.    After  notifying  the  appointment  he  should  by 
request  in  writing  call  on  the  promoters  to  appoint  their 
arbitrator.   If  they  fail  for  fourteen  days  to  do  so,  the  claimant 
after  that  time  may  appoint  his  arbitrator  to  act  for  both  (g).  Appomt- 
It  seems  that  if,  instead  of  agreeing  on  an  arbitrator,  or  of  J^,^  ^^.^i" 
each  party  nominating  one,  the  parties  agree  that  two  persons  trator  to 
named  shall  nominate  the  arbitrator,  the  reference  will  not  be  both, 
one  under  the  statute,  though  it  may  be  on  the  terms  of  it  (r). 
Whether  the  reference  be  compulsoi^  or  by  agreement,  the 
signature  of  the  clerk  or  secretary  will  bind  the  promoters  (s). 
The  appointment  of  an  arbitrator  being  by  the  statute  to  be 
deemed  a  submission  to  arbitration,  it  has  been  recently  held 

(p)  Yates  V,  Mayor  of  Black-  S.C.  27  L.J.  Ex.432.    See  Collins 

bom,  29  L.  J.  Ex.  447,  S.  C.  6  v.   South    Staffordshire   Railway 

H.  &  N.  61.  Company,  7  Ex.  6,  S.  C.  21  L.  J. 

(g)  Bradley  v,  London  &  North  Ex.  247. 

Western  Bail  way  Company^  5  Ex.  («)  Collins  v.  South  Staffordshire 

769.  Railway  Company,  7  Ex.  6,  S.  C. 

(r)  Martin  r.  Leicester  Water-  21  L.  J.  Ex.  247. 
works  Company,  3  H.  &  N.  463  ; 
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Part  I. 

CH.  III.  8.  7. 

Submis- 
sion by 
consent. 


Appoint- 
ing new 
arbitrator 
on  death, 
&c. 


Appoint- 
ing ^ 
umpire. 


One  arbi- 
trator re- 
fusing to 
act. 

Costs  of 
reference. 


Submis* 
Bion  rule 
of  court. 


in  the  Court  of  Appeal  that  such  a  submission  is  a  sub- 
mission by  consent  within  the  meaning  of  the  Common  Law 
Procedure  Act,  1854  (t).  This  last  decision  was  arrived  at 
with  hesitation  by  some  member  of  the  court  and  expressly 
reverses  previous  decisions  (u). 

Section  2G  enacts,  "If  before  the  matters  so  referred 
shall  be  determined,  any  arbitrator  appointed  by  either 
party  die,  or  become  incapable,  the  party  by  whom  such 
arbitrator  was  appointed  may  nominate  and  appoint  in 
writing  some  other  person  to  act  in  his  place,  and  if  for 
the  space  of  seven  days  after  notice  in  writing  from  the 
other  party  for  that  purpose  he  fail  to  do  so,  the  remaining 
or  other  arbitrator  may  proceed  ex  parte ;  and  every  arbi- 
trator so  to  be  substituted  as  aforesaid  shall  have  the  same 
powers  and  authorities  as  were  vested  in  the  former  arbitra- 
tor at  the  time  of  such  his  death  or  disability  as  aforesaid." 

The  effect  of  other  clauses  may  be  shortly  stated.  An 
umpire  is  to  be  appointed  before  the  matters  referred  are 
entered  upon,  and  he  is  to  decide  on  any  such  matters  upon 
which  the  arbitrators  differ,  or  which  shall  be  referred  to  him 
under  the  provisions  of  the  recited  Act  or  the  special  Act 
[ss.  27,  28].  On  the  death  or  incapacity  of  a  sole  arbitrator, 
the  matter  shall  be  referred  de  novo  [s.  29].  When  there  are 
two  arbitrators,  if  either  refuse  or  for  seven  days  neglect  to 
act,  the  other  may  proceed  and  award  alone  [s.  30].  The 
costs  of  the  arbitration  are  to  be  borne  by  the  promoters, 
unless  the  arbitrators  award  the  same  or  a  less  sum  than  the 
promoters  offered,  in  which  case  each  party  is  to  bear  his  own 
costs,  and  half  tlie  costs  of  the  award  [s.  34].  The  submission 
may  be  made  a  rule  of  any  of  the  superior  courts,  on  the 
application  of  either  party  [s.  36]  (x).  But  this  cannot  bo 
done  under  the  Act  in  question,  if  the  submission  contain  any 
special  stipulations  so  as  to  call  on  the  arbitrator  to  do  more 
than  assess  the  amount  of  compensation  (y). 


(t)  Khodes  v.  Airedale  Drainan^e 
CommissionerB,  L.  R.  1  C.  P.  6. 
402;  Daro  Valley  Railway  Com- 
pany, In  re,  L.  R.  4  Ch.  554  ; 
Harper,  ex  parte, L.R.  18  Eq.  539. 

(tt)  Harper  v.  Great  Eastern 
Railway  Company,  L.  R.  20,  Eq. 
39,  Newbola  v.  Metropolitan 
Railway  Company,  14  C.  B,  N.  S. 


405,  Rhodes  v.  Airedale  Drainage 
Commissioners,  L.  R.  9  C.  P.  508. 

(x)  See  P.  III.  ch.  5,  as  to 
making  the  submission  a  rule  of 
court. 

(y)  Ware,  In  re,  9  Ex.  395  ; 
Dawson  v.  York  &  North  Midlaml 
Railway  Company,  9  Ex.  401,  in 
notU, 
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Very  similar  provisions  to  the  above,  as  to  the  mode  of    Part  I. 
settling  certain  disputes  by  arbitration,  are  contained  in  the  ^'"^'^ 
Kailwajs  Clauses  Consolidation  Act,  1845  (z).  Every  appoint-  Submis- 
ment  of  an  arbitrator  is  to  be  made  on  the  part  of  the  railway  the  Rail- 
company  "  under  the  hand  of  the  secretary  or  any  two  of  the  ^*y^ 
directors  of  the  company  "  [s.  126].  Act. 

Another  difference  may  be  noted :  the  costs  of  the  arbitra-  Costs  of 
tioD,  unless  otherwise  provided,  are  to  be  in  the  discretion  of  ^®  ®^®^°^ 
the  arbitrators  [s.  135].  This  clause,  it  is  apprehended,  does 
not  extend  to  the  costs  of  a  reference  respecting  compensation 
for  lands  taken  for  constructing  the  railway  [s.  6],  but  such 
costs,  it  is  presumed,  will  follow  the  rule  laid  down  in  the 
Lands  Clauses  Consolidation  Act,  1845. 

The   Railway  Companies  Arbitration  Act,  1859  (a),  for  Railway 
settling  disputes  between  railways,  has  enactments  of  the  Axbitra- 
same  character.     Unless  one  arbitrator  be  agreed  on,  each  **°?^'^^*' 
company  is  to  appoint  one,  and  to  supply  a  new  one  if  he 
fail  or  be  unable  to  act;  and  the  arbitrators,  before  entering  on 
the  business  of  the  reference,  are  to  appoint  an  umpire,  and 
another  umpire  if  the  first  fail  or  be  unable  to  act.     If  tho 
Gompanies  or  arbitrators  do  not  make  the  requisite  appoint- 
ments, the  Board  of  Trade  will  make  them  for  them.     Unless 
otherwise  agreed,  the  costs  of  the  arbitration  and  award  are  to 
be  in  the  discretion  of  the  arbitrators  or  umpire.     The  sub- 
mission may  be  made  a  rule  of  court. 

VII.  Other  submissions  by  statute.] — The  enactments  of  the  Submis- 
Companies  Clauses    Consolidation  Act,  1845  (6),  are   very  the" Com-' 
similar  to  those  of  the  Kailway  Clauses  Act.     It  is  necessary,  panics 
liowever,  to  note  these  differences.     It  is  not  expressly  stated  Act. 
.hat  the  appointment  of  the  arbitrator  is  to  be  deemed  a  sub- 
mission [s.  128].     Either  party  has  the  power  of  appointing  a 
fresh  arbitrator,  in  case  the  one  he  has  appointed  refuses  or 
neglects  to  act  [s.  129].     Except  when  a  railway  company  is 
a  party  to  a  reference,  there  is  no  provision  for  the  appoint- 
ment of  an  umpire  in  case  the  arbitrators  cannot  agree  in 
their  appointment  of  one  [s.  130]. 


(2)  8  &  9  Vict.  c.  ao.  See  Ap-         (i)  8  &  9  Vict  c.  16,  ss.  128  - 

pendix  of  Statntes.  134.     See  the  Appendix  of  SUi« 

(a)  22  &  23  Vict.  c.  69.     See      tutes. 
Appendix  of  Statutes. 
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Part  I.        The  arbitration  clauses  of  the  Public  Health  Act,  1848  (c), 
CH.J11.8.  .  ^^^  jjj^^  those  of  the  Lands  Clauses  Consolidation  Act,  1845, 
Submis-      above    set    forth.     The  Local    Board,    in   case   of  a  non- 
the  Public  corporate  district,  are  to  execute  the  appointment  of  an  arbi- 
Ac?^l848    ^^'^^^^  under  their  seal,  and  under  the  hands  of  five  mem- 
bers, and  under  their  common  seal  in  case  of  a  corporate  dis  • 
trict  [s.  123].    In  case  the  arbitrator  fail  to  appoint  an  umpire 
for  seven  days  after  request,  the  Court  of  General  or  Quarter 
Sessions  may  make  the  appointment  [s.  125],  and  at  any 
sessions  within  a  reasonable  time  after  the  default  (d). 

A  party  who  has  given  notice  for  an  arbitration  may  aban- 
don it  before  the  Local  Board  have  appointed  an  arbitrator, 
even  after  they  have  expressed  their  willingness  to  concur  in 
the  appointment  of  a  single  arbitrator  (e). 
Submis-  By  a  private  act  of  parliament,  arbitrators  are  often  ap- 

private  act  pointed  by  consent  of  parties  to  determine  questions,  such  as 
of  parlia-  ^j^^  amount  of  a  rent-charge  to  be  paid  in  lieu  of  tithes  {/) ; 
or  to  revise  a  corn  rent  (g) ;  or  to  settle  the  rights  of  share- 
holders, creditors,  and  mortgagees  of  an  insolvent  railway 
company  (h) ;  or  disputes  between  two  classes  of  shareholders 
in  a  railway  company  (i) ;  or  to  the  exclusion  of  the  courts 
of  law,  to  determine  disputes  between  two  railway  com* 
panies  (k). 


SECTION  VIIL 

Part  T.      OF  PROCEEDINGS    ON  THE   SUBMISSION  WHEN  ONE  PARTY  HAS 

CH.  III.  8.8. 

PREVENTED  AN   AWARD  BEING  MADE. 

I.  Remedy  by  action  and  attachTnent] — Every  submission 
contains  some  words  expressing  or  implying  the  agreement  of 

(c)  11  &  12  Vict.  c.  63.      See  (h)  30  &  31  Vict,  c,  ccix. 
Appendix  of  Statutes.  {i)  Yool    v.    Great    Western 

(d)  BiDgland    v,    Lowndes,    7  Railway  Company^  39  L.  J.  Ghauc 
C.  B.  N.  S.  514.  562. 

(e)  Bayley    v,    Wilkinson,    16  (k)  Caledonian  Railway  Com- 
C.  B.  N.  S.  161.  t?"^?  ^'  Greenock  &  Wemyss  Bay 

(/)  Willoughby  v,  Willoughby,      Railway  Comi)any,L.  R.  2  Scotch 
4Q.B.  687.  App.347. 

(9>  R,  r.  Lindsay,  13  Q-  B.  484. 
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the  parties  to  abide  by  and  perform  the  award  of  the  arbi-     Pabt  L 

.      .  .  CH.III.S.8. 

trator.  

Preventing  the  award  being  made  is  a  breach  of  this  agree-  P'event- 
ment,  as  much  as  not  performing  it  when  made ;  ^d  when  award, 
the  submission  is  by  bond,  is  a  forfeiture  of  the  penalty  {I),  ^^f 
Where  there  was  a  judgment  in  ejectment  to  recover  a  mill,  rfon,  for- 
and  the  principal  question  in  the  reference  was,  whether  the  ^j^^  ^ 
saccessful  party  should  have  possession  of  the  mill  or  the 
other  retain  it,  the  former  by  obtaining  possession  of  it  under 
his  judgment  was  held  to  have  committed  a  breach  of  the 
arbitration  bond,  which  was  conditioned  to  stand  to  the  award 
of  the  arbitrator  respecting  all  matters  and  judgments,  since 
the  taking  possession  rendered  it  impossible  for  the  arbi- 
trator to  decide  the  question  submitted  to  him  (m). 

An  attachment  will  lie  if,  after  the  submission  has  been  Punish. 
made  a  rule  of  court,  a  party  serve  the  arbitrator  with  a  *J*^^^ 
subpoena  out  of  Chancery,  which  hinders  his  making  his  ment. 
award  (n). 

Wilfully  revoking  the  authority  of  the  arbitrator  after  Bevoca- 
the  submission  has  been  made  a  rule  of  court,  is  also  a  breach  of 
ground  for  an  attachment  (o).     As  such  revocation   is  a  Bubmia- 
breach  of  the  agreement  to  abide  by  the  award  of  the  arbi- 
trator, an  action  will  lie  for  the  breach,  whether  the  sub- 
mission be  by  order  of  Nisi  Prius  or  by  any  other  form  of 
submission,  whether  it  be  made  a  rule  of  court  or  not,  and 
the  expenses  incurred  in  the  reference  may  be  recovered  as 
damages  (p). 

When  matters  are  to  be  referred  to  two  valuers,  a  party  Party  not 
is  not  liable  to  an  action  for  the  failure  to  act  of  the  valuer  drfauit*of 
appointed  by  himself,  or  for  refusing  to  appoint  a  fresh  arbitrator 
valuer.    If  there  is  no  valuation,  each  party  seems  remitted 
to  his  original  right  of  action  (q).     In  such  case  it  seems  the 
other  party   might  apply  to    revoke    the    submission,   or 
probably  appoint  his  own  arbitrator  to  act  alone  under  s.  13 
of  the  Common  Law  Procedure  Act,  1854. 

(0  Baldway  v-  Ouston,  1  Vent.  452. 

71.  (p)  Skee  v,  Coxon,  10  B.  &  C. 

(m)  Qreen  v,   Taylor,    Sir    T.  483  ;  Chamley  v.   Winstanl^isy,  5 

Jones,  Rep.  134.  East,  266 ;  R.  v.  Hardey,  14  Q.  B. 

(n)  Davila  v.  Almanza,  1  Salk,  629.     See  P.   II.  ch.  3,  s.  3,  d,  1, 

73.  as  to  reyocation. 

(o)  Milne  v.  Gratrix,  7    East,  (a)  Cooper  v.  Shuttleworth,  25 

607;   King  v.   Joseph,  5  Taunt.  L.J.  Ex.  114. 
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Part  L 
CH.  in.  8. 8. 

Clause  to 

give  coBts 

when 

award 

prevented 

wilfully. 


II.  Motion  for  costs  under  the  sfuhmisswn,'] — ^A  more  flum- 
mary  method  than  that  by  action,  of  obtaining  compen- 
sation in  case  of  a  breach  of  the  submission,  is  often  pro- 
vided by  a  clause,  "  that  if  either  party,  by  affected  delay 
or  otherwise,  prevent  the  arbitrator  from  making  his  award, 
he  shall  pay  to  the  other  such  costs  as  the  court  shall  think 
fit/'  Previous  to  the  statute  of  3  &  ^  W.  IV.  c.  42,  s.  39, 
which  makes  the  generality  of  submissions  irrevocable,  this 
clause  was  especially  useful;  for  revoking  the  arbitrators 
authority  was  a  breach  of  it ;  and  if  done  without  good 
cause,  the  party  revoking  would  be  visited  with  the  costs  of 
the  reference.  When  a  cause  was  referred  by  a  judge's 
order,  it  was  held  that  the  order  might  by  common  law 
be  made  a  rule  of  court  even  after  the  submission  bad  been 
revoked,  for  the  purpose  of  applying  for  costs  under  this 
provision  (r). 

The  applicant  for  costs  must  show  to  the  coiirt  that  the 
other  party,  by  wilful,  wrongful,  and  unreasonable  delay, 
has  prevented  the  arbitrator  from  making  an  award.  There- 
fore, where  it  appeared  that  the  party  sought  to  be  charged 
with  costs  had  revoked  the  submission  in  consequence  of 
being  unable  to  procure  the  attendance  of  some  material 
witnesses,  whose  attendance  might  have  been  compelled  in 
a  court  of  law,  the  court  refused  the  application,  considering 
that  a  revocation  on  that  ground  could  not  be  considered 
an  affected  delay  within  the  meaning  of  the  order  of  re- 
ference (s). 

As  revocation  is,  prima  facie,  a  breach  of  the  agreement, 
in  order  to  free  himself  from  liability  to  costs,  he  who 
revokes  the  arbitrator's  power  must  satisfy  the  court  that  he 
had  reasonable  ground  for  such  revocation,  and  that  he 
act^d  on  that  ground  {t). 

The  court  made  the  plaintiff  pay  the  costs  of  the  reference 
in  the  following  case : — Both  parties  had  agreed  to  attend  the 
arbitrator  on  a  particular  day,  but  the  plaintiff,  though  at- 
tending, not  being  prepared  with  the  necessary  books  and 


(r)  Aston  v,  George,  2  B.  &  A. 
395;  Clapham  v.  Uigbam,  1  Bing. 
87,  S.  C.  7  Moore,  403;  Smith  v. 
Fielder,  3  M.  &  Sc.  853. 

(«)  Aston  V,  George,  2  B.  &  A. 


395. 

(0  Winterfloodr.Stoveld,  Wat- 
son oa  Awards,  3rd  ed.,  p.  43^ 
n.  (2)  ;  2nd  ed.,  p.  34,  n.  (2). 
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witnesses,  and  the  arbitrator  declining  to  examine  the  plain-     Pabt  I. 

tiff  in  support  of  his  own  case,  the  meeting  was  at  the  plain-  _J !_' 

tiff's  request  adjourned.  The  latter  refused  to  agree  to 
another  appointment,  alleging  that  he  could  not  procure  the 
books,  and  so  the  time  for  making  the  award  expired  without 
anything  being  done  (u). 

Without  this  clause  the  court  has  no  jurisdiction  to  com-  Court  no 
pel  a  party  in  default  to  pay  costs,  not  even  where  there  give^costs 
was  a  special  provision  in  the  order  of  reference  that  the  J^^^^o^* 

the  daiise. 

defendants  8ho^ld  at  once  during  the  reference  repair  a  ship, 
the  subject  of  the  action,  and  the  plaintiff  had  revoked  the 
submission  after  the  defendants  had  gone  to  expense  in  re- 
pairing it  (x). 

Where,  in  consequence  of  some  suspicious  delay  by  the 
defendant,  and  false  excuses  for  non-attendance  at  the  meet- 
ingSy  the  arbitrator  proceeded  ex  parte,  and  the  award  was 
afterwards  set  aside  on  the  ground  of  the  arbitrator's  proceed- 
ing ex  parte  too  hastily,  the  court  refused  to  allow  a  clause 
directing  the  defendant  to  pay  costs  under  the  provision 
against  wilful  delay,  to  be  inserted  in  the  rule  for  setting 
aside  the  award,  and  said  that  such  an  application  must  be 
the  subject  of  a  separate  motion,  so  as  to  give  the  defendant 
an  opportunity  of  answering  the  statement  made  against 
him  ly). 

It  seems  that  the  clause  against  affected  delay  is  confined  ^^  P^^®' 
to  cases  where  the  completion  of  the  award  is  prevented  and  award 
does  not  apply  where  an  award  has  in  fact  been  made  (z),       mSe**^^^ 

(u)  Morgan  v.  Williams,  2  Dowl .  (t/)  Gladwin  v .  Chiloote,  9  Dowl . 

123.  550. 

(x)  Skee  v.  Coxon,  10  B.  &  C.  (z)  Bradley  v,  Phelps,  6  Ex.  97. 
483. 


PART  THE  SECOND. 


statement  To  assist  an  arbitrator  in  the  proper  performance  of  his 
object  and  functions,  by  setting  before  him  a  statement  of  the  various 
wntentB  of  powers  which  he  possesses,  and  of  the  relative  duties  which 
part.  he  has  to  perform,  in  all  ordinary  cases,  from  the  time  that 

he  first  takes  upon  himself  the  office  of  judge,  until  the  com- 
pletion of  all  that  the  submission  requires  of  him  by  the 
execution  of  a  just  and  unimpeachable  award,  is  the  leading 
object  of  this  w^ork,  and  is  attempted  to  be  effected  in  this 
part. 

The  subject  naturally  commences  with  a  general  considera- 
tion  of  the  qualifications  requisite  in  an  arbitrator,  and  of  the 
principles  of  decision  by  which  he  ought  to  be  guided.  His 
attention  is  then  directed  to  the  importance  of  observing  over 
what  questions  the  language  of  the  particular  submission,  by 
which  he  is  appointed,  gives  him  jurisdiction.  The  duration 
of  his  authority  in  point  of  time,  how  it  may  be  extended, 
and  in  what  cases  it  may  be  prematurely  cut  short  by  revoca- 
tion, next  demands  his  examination. 

Passing  from  these  more  general  points,  he  will  find,  it  is 
hoped,  in  the  fourth  chapter,  a  full  practical  exposition  of  his 
authority  and  duty  in  conducting  the  reference  at  every  step 
until  the  case  is  ripe  for  adjudication ;  and  this,  whether  he 
be  acting  alone,  or  jointly  with  other  arbitrators.  The  same 
chapter  treats  also  of  the  office  and  duty  of  an  umpire. 

In  the  four  following  chapters  the  arbitrator  will  see,  laid 
down  at  considerable  length,  rules  and  principles  for  the 
framing  his  award  ;  some  general,  applicable  to  the  valid 
formation  of  every  award ;  others  particular,  showing  him 
how  he  should  award  respecting  a  cause  referred,  or  respecting 
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costs ;  -what  special  directions  he  may  give,  and  what  injunc-    ^^^^f  li- 
lions  in  certain  cases  he  may  add,  regulating  the  enjoyment 
by  the  parties  of  their  own  property,  or  affecting  the  property 
of  strangers. 

The  course  to  be  pursued  in  references  under  the  Lands 
Clauses  Consolidation  Act,  1845,  forms  the  subject  of  the 
succeeding  chapter. 

■  The  next  matter  separately  considered  is  the  duty  of  the 

I  arbitrator  when  the  award  is  referred  back  to  him  for  recon- 

'■  slderation 

1  The  part  concludes  with  a  chapter  concerning  the  personal 

\  interests  and  liabilities  of  the  arbitrator. 


CHAPTER  I. 

THE  OFFICE  OF  AEBITRATOR 
Part  il    This  first  chapter  treats  of  the  oflSce  of  arbitrator :  section 

CH   I    8.  !• 

— U 1  one  shortly  considers  who  are  qualified  to  fill  the  situation ; 

of^^firet  ^^^^^^'^  *^^  points  out  the  moral  qualities  requisite  in  the 
chapter.      holder  of  it ;  the  third  section  discusses  the  important  ques- 
tion,  by  what  principles  the  arbitrator  ought  to  be  guided  in 
awarding  on  the  matters  submitted  to  his  decision. 


SECTION  L 

OF  WHO  MAY   BE  AN  ARBITRATOR. 


Any  per-  An  arbitrator  is  a  person  selected  by  the  mutual  consent  of 
an^arbitra^  the  parties  to  determine  the  matters  in  controversy  between 
*^*  them,  whether  they  be  matters  of  law  or  fact  (a).    Neither 

natural  nor  legal  disabilities  hinder  a  person  from  being  an 
arbitrator  (5).  It  has  indeed  been  laid  down  as  law  in  works 
to  which  great  respect  is  due,  that  idiots,  lunatics,  infants, 
married  women,  persons  attainted  and  excommunicated,  are 
disqualified  for  the  office  (c) ;  but  the  better  opinion  is,  that 
they  may  be  arbitrators ;  for  every  person  is  at  liberty  to 
choose  whom  he  likes  best  for  his  judge,  and  he  cannot  after- 
wards object  to  the  manifest  deficiencies  of  those  whom  he 
has  himself  selected  (d). 

(a)  Bac5.  Ab.  Arb.   D.  ;  West.  (c)  Com.  Diff.  Arb.  C. ;   West 

Symb.  Part.  II.  tit.  Compromiae,  Symb.  Part.  ll.  tit.  Compromise 

p.  164,  s.  21  ;  Armstrong  v.  Mar-  pp.  164.  166,  as.  23,  26. 
shall,  4  Dowl.  693.  (d)  Bac.  Ab.  Arb.  D.  ;  Iluntig 

(6)  Vin,  Ab.  Avb.  A.  2.  v,  Ealling.  8  Dowl.  879. 
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Acceptance  of  the  office  by  the  arbitrator  seems  necessary    i*^»t  ll. 

i.  1  .  /v  *'     CH.  I.   S.  1. 

to  perfect  the  appointment  {ej.  

The  arbitrator  ought  to  be  a  person  who  stands  indifferent  ^^^^f" 
between  the  parties.  office. 

If  he  have  any  secret  interest  in  the  subject  in  question,  or  ?^^" 
have  any  bad  feeling  towards  either  disputant,  he  is  not  a 
proper  person  to  be  a  judge  between  them  (/).  So  also  when 
it  turns  out  that,  unknown  to  one  or  both  of  the  parties,  there 
is  some  circumstance  in  the  situation  of  the  arbitrator  which 
tends  to  bias  his  mind.  Thus  if  an  architect  engages  with 
his  employer,  or  even  if  he  assures  his  employer,  though 
he  expressly  declines  to  guarantee  his  assurance,  that  the 
cost  of  building  a  church  or  house  will  not  exceed  a  certain 
sum,  and  the  builder  is  not  informed  of  this  engagement  or 
assurance,  the  court  will  not  allow  him  to  decide  as  arbitrator 
on  the  builders  claim  for  extras  (g).  But  owing  a  debt  to  or 
being  a  creditor  of  one  of  the  parties  is  not  such  an  iilterest 
as  renders  a  person  incompetent  for  the  ofBce  (h). 

This  objection  as  to  interest  only  applies  to  the  case  of  a 
concealed  interest.    For  if  the  arbitrator  have  an  interest  in 
the  subject  of  reference  well  known  to  the  parties  before  they  Known 
sign  the  submission,  as  if  they  refer  to  an  owner  of  lands  a  do^f^t 
question  respecting  the  mode  and  expense  of  making  a  drain  disqualify 
which  will  benefit  the  arbitrator's  own  estate,  the  award  is 
good  notwithstanding   his   interest   (i).     The   architect  or 
surveyor  employed  by  a  gentleman  to  superintend  a  builder 
in  building  his  house   is   often  an  arbitrator  between   his 
employer  and  the  builder  (j),  although  his  remuneration  is  a 
commission  on  the  amount  of  the  building  charges.     Where 
the  parties  had  bound  themselves  in  a  bond  to  the  arbitrator 
to  abide  his  award,  and  it  was  argued  that  the  submission 
was  void,  because  the  arbitrator  had  an  interest  in  making  an 
unreasonable  award  to  obtain  the  penalty,  the  objection  was 


(e)  Ilingland  v.  Lowndes,  15 
C.  B.  N^  173,  S.  C.  33  L.  J.  C.  P. 
25. 

(/)  Faikerv.  Barroughs/Colle's 
Piri.  Cas.  257  ;  Earl  v,  Stocker,  2 
Vem.  251. 

(S)  Kemp  V.  Bose,  1  Giif.  258, 
Kimberley  v.  Dick,  L.  R.  13  Eq.  1. 

{k)  Morgan  v.  Morgan,  1  Dowl. 


611  ;  Drew  v.  Drew,  House  of 
Lords,  March  8,  1865  ;  Malmes- 
bury  Pailwaj  Company  v.  Budd, 
L.R.  2Ch.  D.  113. 

(i)  Johnston  v.  Cheap^  5  Dowl. 
247  ;  Drew  v.  Drew,  H.  L.,  March 
8,  1865.  • 

(j)  Morgan  v,  Birnie,  9  Bing. 
672. 
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Part  II. 

CH.  I.  S.  1. 


Interest  of 
surveyor 
and  share- 
holder of  a 
railway. 


Party  arbi- 
trator in 
his  own 
cause. 


Judge.. 


Stewards 
of  a  horse 
race. 


overruled  (k),  A  railway  company's  engineer  is  often  arbi- 
trator between  the  company  and  the  contractors  who  make 
the  line  (I), 

On  a  reference  under  the  Lands  Clauses  Consolidation 
Act,  1845,  between  a  party  interested  in  land  taken  by  a 
railway  company  and  the  company,  the  latter  appointed  as 
their  arbitrator  the  agent  they  had  employed  to  make  an 
offer  as  to  the  price.  After  this  the  party  appointed  his 
arbitrator.  The  two  arbitrators  selected  an  umpire,  whom 
the  party  swore  he  had,  since  the  award,  discovered  to  be  a 
shareholder  in  and  a  surveyor  employed  by  the  G.  W.  Rail- 
way Company,  which  was  interested  in  the  line  in  question. 
Before  the  reference  began,  the  counsel  for  the  party  pro- 
tested against  the  company's  agent  being  an  arbitrator ;  but 
the  reference  went  on  before  the  arbitrators  and  umpire 
together.  The  award  was  made  by  the  umpire  alone.  V.-C. 
Knight  Bruce  refused  the  party's  application  to  set  the  award 
aside,  saying,  that  though  the  company's  agent  ought  not  to 
have  been  an  arbitrator,  the  course  taken  showed  that  that 
objection  was  waived ;  and  that  it  would  be  going  too  far  to 
set  aside  the  award  merely  in  respect  of  the  umpire  s  interest 
(although  it  was  objectionable  in  point  of  delicacy  to  have 
appointed  him),  considering  that  his  connection  with  the 
G.  W.  Railway  Company  was  known.  He  added,  the  award 
was  saved  very  narrowly  indeed  (m) . 

It  has  been  said  that  a  party  cannot  be  a  judge  in  his  own 
cause,  but  if  his  opponent  consent  to  his  deciding  the  question 
between  them,  the  courts  will  not  allow  an  objection  after- 
wards, though  he  decide  it  in  his  own  favour  (w). 

Matters  in  a  cause  are  often  referred  to  the  presiding  judge 
as  arbitrator  (o). 

Stewards  of  a  horse-race  are  not  disqualified  from  deciding 
disputes  by  reason  of  their  being  interested  by  betting  on  the 
race,  the  parties  knowing  that  it  was  probable  that  they  might 
bet.     They  are  not  strictly  arbitrators  (p).    The  question, 


(h)  Owdy    V.    Gibbons,  Comb. 

100. 

(/)  Wansbeck  Railway  Company 
V,  Trowsdale,  L.  R  1  C.  P.  269. 

(m)  Elliot  V.  South  Devon  Bail- 
way  Company,  2  De  Gex  &  S.  17 
S.  C.  12  Jiir.445. 


(?i)  Matthew  v.  OUerton,  4  Mod. 
226,  S.  C.  Comb.  218.  See  Hunter 
V.  Bennison,  Hard.  43. 

(o)  Durham  County  Perma- 
nent Building  Society,  in  re,  L.  R. 
6  Chanc.  45. 

(p)  EUia  V.  Hopper,    28  L.  J. 
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what  is  a  reference  to  arbitrators,  has  been  previously  con-    Part  il. 

*  ■%  1    /        \  CH.  I.  S.   It 

sidered  (pp).  .  

A  reference  may  apparently  be  made  to  a  society  consisting  Fluctu- 
of  a  fluctuating  body  of  members  (q).  **^"» ^y- 

It  seems  that  by  the  law  of  France,  when  parties  agree  to 
submit  any  difference  that  shall  arise  to  two  arbitrators  who 
are  merchants,  an  appointment  by  one  of  the  parties  of  a 
foreigner  as  arbitrator  is  not  a  valid  appointment  (qq). 

Sometimes  by  statute  the  class  from  which  arbitrators  are  Arbitra- 
te be  selected  for  settling  particular  disputes  is  pointed  out.     Jjjjjjj^ 

Under  the  5  G.  IV.  c.  96,  for  settling  by  arbitration  Manufac- 
disputes  between  masters  and  workmen,  the  referee,  if  the  *^^^  *^^ 
disputants  can  agree  on  one,  is  to  be  a  justice  of  the  peace  ; 
if  not,  there  are  to  be  two  arbitrators,  one  a  master  manufac- 
turer, or  agent  or  foreman  of  a  master  manfacturer,  the  other 
a  workman  in  the  manufacture  respecting  which  the  dispute 
has  arisen  (r). 

On  differences  arising  respecting  the  expenses  of  prisoners  Barrister. 
from  a  borough  kept  in  a  county  gaol,  a  barrister  is  to  be 
selected  as  the  arbitrator  (s). 

The  barrister  to  certify  the  rules  of  Savings  Banks  was  Barrister 
by  the  old  statute  to  decide  in  many  cases  as  an  arbitrator  (t\  <»  certify 
but  his  iiinctions  are  now  transferred  by  other  persons  (tt). 

The  costs  of  the  inquiry  before  a  compensation  jury  under  Master  to 
the  Lands  Clauses  Consolidation  Act,  1845,  are  by  s.  52  of  «!^*^«  "^^ 

^  of  compen- 

that  statute  to  be  settled  by  one  of  the  masters  of  the  Court  sation 
of  Queen's  Bench  as  an  arbitrator,  not  as  an  oflScer  of  the  "^*i^^y- 
court  (u). 

So  a  reference  is  often  made  to  the  master  under  the  Maator. 
Common  Law  Procedure  Act,  1854,  and  the  Judicature  Act, 
1873  (uu). 


Ex.  1  ;  Parr  v.  Winteringham,  28 
L.  J.  Q.  B.  123. 

(pp)  Part  I.  ch.  3, 8.  1,  d.  2,  p.  38. 

(q)  Bathyen  v,  Elgin,  L.  R  2 
Scotch  App.  535. 

(qq)  Auvon  v.  Fomival,  1  C.  M. 
&  R.  277. 

(r)  S.3. 

(<)  Stat  5  (t.  IV.  c.  85,  8.  2  ; 
6  &  6  W.  IV.  c.  76,  s.  114  ;  5  &  6 
Vict  c.  98,  8.  20 ;  13  &  14  Vict 
c  9],  8.  5. 

(0  9  G.  rV.  c.  92,  8. 45. 

(U)  Stat  39  &  40  Vict.  c.  52, 8.  3. 


(w)  Owen  V.  London  and  North 
Western  Railway  Company,  7  B.  & 
S.  758 ;  Tennantr.  Mayor  of  Belfast^ 
11  Ir.  Law  Rep.  290 ;  see  Wroithly, 
In  re,  4  H.  C.  74,  overruling 
Metropolitan  Railway  r.  Turn- 
ham,  14  a;  B.  N.  S.  212  ;  Ross 
V.  York,  &c.,  Railway  Company,  6 
D.  &  L.  695. 

(uu)    Cruikshank  v.    Floatiog 
Swimming  Baths  Company,  45  L. 
J.,  N.  S.,  C.  L.  684  ;  S.  C,  L.  R.  1 
C.  P.  D.  260. 


no 
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Pabt  ii.        It  mi<;ht,  under  tho  Common  Law  Procedure  Act,  have  been 

CH»  I«  8     1 

—  *-  '  made  to  a  county  court  judge,  and  he  could  not  have  declined 
coilS*^  it  (x).  But,  as  far  as  county  court  judges  are  concerned,  the 
judge.         act  has  been  repealed  by  the  stat  21  &  22  Vict,  a  74,  s.  5. 


SECTION  II. 


Pabt  II. 
CH.  I.  8.  2. 


Arbitrator 
must  be 
incorrupt. 


Taking 

money 

before 

award 

made. 


Purchas- 
ing claims 
in  diflpate. 


OF  THE  BIORAL  QUALITIES  REQUISITE  IN  AN  ARBITRATOK. 

It  ia  hai'dly  necessary  to  state,  that  in  conducting  the 
reference,  the  first  duty  of  the  arbitrator  is  to  be  incon'upt 
and  impartial.  If  there  be  any  ground  for  imputing  corrup- 
tion, fraud,  or  partiality  to  him,  the  award  cannot  stand  (y). 
Though  the  courts  will  rarely  review  the  band  fide  exercise 
of  the  arbitrator's  authority,  yet  evidence  of  the  merits  will 
always  be  let  in,  so  far  as  it  may  throw  light  upon  his  conduct 
with  reference  to  the  above  imputations  (z),  but  to  induce 
the  court  to  interfere  with  the  award  on  the  ground  of  mis- 
conduct of  the  arbitrator  there  must  be  something  more  than 
mere  suspicion  (a). 

Where  the  arbitrators  took  money  of  one  gf  the  parties 
alone  for  their  charges  without  any  bill  delivered,  and  before 
the  making  of  the  award,  Lord  Hardwicke,  C,  thought  this 
a  suificient  reason  to  set  the  award  aside,  for  if  this  were 
suffered  it  would,  he  said,  be  hard  to  distinguish  what  was 
corruption  (6). 

It  will  not  be  permitted  to  a  person  chosen  as  an  arbitrator 
to  buy  up  the  unascertained  claims  of  any  of  the  parties  to 
the  reference ;  or  to  purchase  an  interest  in  those  rights  upon 
which  he  is  to  adjudicate.  Such  a  proceeding  would  corrupt 
the  fountain  and' contaminate  the  award  (c). 


(j:)  Cummins  v.  Birkct,  27  L.  J. 

Ex.  216. 

Of)  Morgan  v.  Mather,  2  vcs. 
15  ;  Clarke  v.  Stocken,  2  Bing, 
N.  C.  651;  Stat.  9  &  10  W.  IIJ. 
c.  15  ;  Bac.  Ab.  Arb.  K. ;  Com. 
Dig.  Arb.  C. ;  Tittenson  v.  Peat, 
3  Atk.  529 ;  Eiirle  v.  Stocker,  2 
Vern.  251  ;  Burton  v.  Knight, 
2  Vern.  5 14  ;  Travers  v.  Ld.  Staf- 
ford, 2  Ves.  Sr.  19;  Emery  v, 
Wasc,  5  Ves.  846 ;  Ld,  Lonsdale  c\ 


Littledale,  2  Ves.  Jr.  451 ;  Start  p. 
Moggeridge,  2  Tidd  Pr.  841,  9th 
cd. 

(:,)  Goodman  r.  Sayers,  2  J.  & 
W.  249 ;  Anon.  2  Vern.  100. 

(a)  Crossley  v.  Clay,  5  C.  B. 
581. 

(/;)  Shephard  v.  Brand,  Cas. 
temp.  Ilardwickf,  53,  S.  C.  2  Bar- 
uardiston,  463  ;  Bac.  Ab.  Arb.  K. 

(c)  Blcnnerliasset  i\  Day,  2  Ball 
&  Beatty,  104. 


J 


MOBAL  REQUISITES.  Ill 

The  arbitrator  must  also  as  much  as  possible  keep  his  mind    Fabt  li. 

•  CH     I    B    2 

free  from  all  personal  feelings  repecting  the  case,  for  if  an  ,  '  '  '   ' 
arbitrator  use  any  expressions  towards  either  party,  which  Arbitrator 
discover  a  strong  bias  or  prejudice  in  his  mind,  or  show  that  impartial, 
he  has  been  actuated  by  any  hostile  feeling,  the  award  may 
be  set  aside,  and  this  even  where  there  is  nothing  to  im- 
peach the  conduct  of  another  arbitrator,  who  has  joined  in 
the  award  (d). 

Any  private  agreement  between  the  arbitrator  and  a  party  Private 
respecting  the  subject  of  reference  intended  to  be  considered  ^rfement. 
lathe  award  is  objectionable^  though  perfectly  bond  fide;  as, 
for  instance,  if  the  question  be  respecting  the  amount  of  rent 
a  tenant  is  to  pay,  the  arbitrator  should  not,  in  making  his 
valuation,  take  into  account  an  agreement  with  himself  by 
the  tenant  to  lay  out  a  large  sum  upon  the  premises,  of 
which  agreement  the  landlord  has  no  power  to  enforce  per- 
formance (e). 

Commissioners  appointed  by  statute  to  ascertain  by  their  Imposing 
award  the  bounds  of  the  respective  mines  in  a  certain  district, 
and  to  fix  the  rent  payable  to  tlie  Crown  by  the  several 
miners  who  work  them,  are  not  justified  in  imposing  on  a 
miner  the  condition,  that  he  shall  pay  up  to  the  Crown  arrears 
dae  for  the  last  workings  of  his  mine,  before  they  give  him 
the  benefit  of  the  act  of  parliament  by  inserting  his  name 
and  portion  of  mine  in  their  award  (/  )• 


terms  on 
party. 


SECTION  III. 


OF  THE  PRINCIPLES  BY  WHICH  THE  ARBITRATOB   SHOULD 

BE   GUIDED. 

In  order  for  an  arbitrator  to  ascertain  what  are  his  powers    p^^rx  n. 
and  duties,  he  must  look  in  each  case  to  the  submission  which  ^"'  ^'  ^  ^* 
confers  the  one,  and  imposes  the  other,  and  gather  therefrom  Characters 

filled  by 
arbitrator. 

{d)  Burton  v.  Knight,  2  Vem.  Ves.  Sr.  315. 
515,  S.   C.  Bac.    Ab.   Arb.  K. ;  (e)  Chichester    v.    M'lntire,    1 

Parker  v,  Bnrroaghs,  CoUe'a  Pari.  Dowl.  N.  S.  460. 
Gas.  257  ;  Ward's  case,  cited  2  Atk.  (J)  Attorney -Gen.  v,  Jackson, 

165,  396;  Chicot  v.  Lequesne,  2  5  Hare,  355. 
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Pabt  IL 
CH.  I.  8.  3. 


Judge  of 
law  and 
fact. 

Jury, 

Judge  of 
Nisi  Prius. 

Court  in 
Bank. 


Master  in 
Chancery. 

Lord  Chan- 
cellor. 

Attorney- 
General 


Dictator. 


Frindplefl 
of  decision 
generally. 


the  intention  of  the  parties  (g).  For  the  characters  which 
arbitrators  have  to  sustain  vary  materially  according  to  the 
effect  of  the  respective  submissions. 

An  arbitrator  is  generally  the  final  judge  of  law  and  fact  (k). 
On  the  reference  of  an  action  at  the  trial,  he  usually  stands 
in  the  place  of  the  jury,  and  his  award  is  looked  upon  as 
their  verdict  (i)  ;  at  times  he  is  clothed  with  many  of  the 
powers  of  a  judge  at  Nisi  Prius  (k)  ;  occasionally  some  of  the 
functions  of  the  Court  in  Bank  devolve  upon  him  (/). 

A  referee  under  the  Judicature  Act,  1873,  has  not  to 
decide,  but  only  to  inquire  and  report  (U),  But  notwith- 
standing that  act  matters  may  still  be  referred  compulsorily 
to  a  master  to  decide  finally  under  the  Common  Law  Proce- 
dure Act,  18£4  (m). 

With  respect  to  matters  in  Chancery,  sometimes  he  repre- 
sents only  a  master  of  that  court,  and  his  award  is  open  to 
revision  as  a  master's  report  (mm) ;  at  other  times  his  de- 
cision is  looked  upon  as  that  of  the  chancellor  himself  (n) ; 
under  special  circumstances  he  is  vested  with  the  powers  of 
the  attorney-general  as  to  informations  in  charity  cases  (o). 

He  is  often  also  a  sort  of  dictator  armed  with  powers 
beyond  those  of  any  court  of  justice  to  control  the  future 
conduct  of  parties,  and  to  regulate  their  enjoyment  of  their 
property  (jp). 

A  very  important  question  here  presents  itself  for  solution. 
According  to  what  principles  is  the  arbitritor  to  act  ?  What 


(a)  SamwayB  v.  Eldsley,  2  Mod. 
73 ;  Winter  v.  White,  1  B.  &  B. 
350,  357. 

(h)  Morgan  «.  Mather,  2  Yes. 
17  Dick  V.  Miiligan,  2  Ves.  23 ; 
Armstrong  v.  Marshall,  4  Dowl. 
593 ;  Perriman  v.  Stecgall,  9 
Bing.  679;  Angus  v.  Betford,  11 
M.  S  W,  69,  S.  C.  2  Dowl.  N.  S. 

735. 

(%)  Angus  V.  Betford,  11  M.  & 
W.  69,  8.  C.  2  Dowl.  N.  S.  735  ; 
Lee  V.  Lingard,  1  East,  400 ; 
Borrowdalev.  Hitchener,  3  B.  & 
P.  244 ;  Bury  v.  Dunn,  1  D.  &  L. 

141. 
(k)  Caila  V.  Elgood,  2  D.  &  R. 
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(0  Allen  V,  Lowe,  4  Q.  B.  66. 


(II)  36  &  37  Vict  c  66,  sa.  56, 
57. 

(m)  Cruikshank  v.  The  Floating 
Swimming  Baths  Company,  L.  R 
1  C.  P.  D.  260 ;  S.  C.  46  L.  J.  C. 
L.684. 

(mm)  Knox  v.  Simmonds,  1  Yes. 
Jr.  369;  Cruikshank  v.  The  Float- 
ing Swimming  Baths  Company, 
L.  R.  1  C.  P.  I).  260 ;  S.  C.  45  L. 
J.  C.  L.  684. 

(n)  Pitcher  r.  Rigby,  9  Price. 
79. 

(o)  Priorv.  Hembrow,8M.&W. 
873. 

(p)  Wood  V.  Griffith,  1  Swaost 
43 ;  Boodle  o.  Davies,  3  A  d;  £. 
200. 
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control  ouc^ht  the  rules  of  the  courts  to  have  over  his  deci-    Part  ii. 

sion  ?  The  following  proposition  (which,  however,  only  gives   _J ' 

a  partial  answer)  is  hazarded  as  the  safest  general  rule  that 
can  be  drawn  from  a  consideration  of  the  case, — that  an 
arbitrator  should  endeavour  to  arrive  at  his  conclusions  upon 
the  same  rules  and  principles  which  would  have  actuated  the 
tribunal  or  tribunals  for  which  he  is  substituted  in  coming  to 
a  decision. 

Thus,  on  a  reference  at  Nisi  Prius,  where  the  arbitrator 
stands  very  much  in  the  place  of  a  jur}'^,  he  should,  it  is  pre- 
sumed, ordinarily  decide  the  cause  upon  the  same  principles 
which  a  judge  at  Nisi  Prius  would  have  laid  down  for  the 
guidance  of  the  jury.  And  yet  in  one  instance,  where  the 
verdict  in  a  cause  had  depended  on  the  result  of  the  award. 
Lord  Kenyon,  without  expressing  any  disapprobation,  sug- 
gested that  possibly,  in  arriving  at  his  conclusions  as  to  the 
verdict,  the  arbitrator  had  proceeded  to  cut  the  knot,  rather 
than  unloose  it  according  to  the  strict  rules  of  law,  from  a 
wish  to  do  complete  justice  between  the  parties  (q). 

The  various  statements  of  judges  repecting  the  principles  When  aU 
of  decision  by  which  an  arbitrator  should  be  guided,  especially  ™ferred. 
on  a  reference  "  of  all  matters  in  diflFerence,"  it  is  not  quite 
easy  to  reconcile.     But  disregarding  special  exceptions,  there 
is  abundant  authority  for  laying  down  a  general  rule  that  an 
arbitrator,  like  every  other  judge,  is  bound  by  the  rules  of 
law  (?•),  and  that  it  is  beyond  his  authority  to  award  anything 
contrary  to  law ;  for  the  ordinary  presumption  is,  that  the 
parties  intend  to  submit  to  him  only  the  legal  consequences 
of  their  transactions  and  engagements   (s) ;  so   that  when  Power 
parties  refer  their  legal  rights  to  arbitration,  the  arbitrator  to  law!^ 
must  endeavour  to  award  according  to  law ;  although  a  mere 
mistake  in  law,  as  we  shall  see  hereafter,  is  rarely  fatal  to 
the  award  (t). 

The  word  "  legal "  is  here  used  in  an  enlarged  sense,  for  an  Legal  and 
arbitrator  on  a  general  reference  should  take  into  his  con-  authwhy. 

(«/)  Habershon  r.  Troby,  3  Esp.  691  ;  Morgan   v,  Mather,  2  Ves. 

38.  Jr.   15  ;  Young  v.  Walter,  9  Ye». 

(r)  AuWrt  V.  Maze,  2  B.  &  P.  364. 

375 ;  Badger,  In  re,  2  B.  &  A.  (0  Blennerhassetr,  Day,  2  Ball 

691.  &  Bcatty,  104.     See  P.  II.  ch.  6, 

(«)  Badger,  In  re,  2  B.  &  A.  s.  8,  as  to  a  mistake  iu  law. 


114  THE  ARBlTliATOR. 

Part  II.    sideration  the  rights  of  the  parties  in  equity  as  well  as  at 
cK.j^B^  common  law  (u). 


Reformin  g      In  a  modern  case,  on  a  reference  between  two  partners,  it 
being  contended  that  the  deed  of  partnership  had  been  erro- 
neously drawn  up,  the  arbitrator  allowed  the  draft  of  the  deed 
to  be  put  in  evidence  to  show  the  mistake,  and  pronounced 
the  deed  to  be  wrong,  and  decided  between  the  parties,  on 
the  construction  of  the  deed,  according  to  what  he  thought 
the  deed  was  intended  to  have  been ;  on  its  being  objected 
that  he  had  exceeded  his  authority  in  so  doing,  Parke,  B. 
said  "All  disputes  respecting  the  interests  of  the  parties 
were  referred  to  the  arbitrator ;  he  consequently  had  power 
to  decide  all  questions  of  law  and  equity;  therefore,  if  it 
were  a  question  in  dispute  before  him  whether  the  deed  was 
drawn  up  in  mistake,  and  he  thought  it  was,  he  had  power 
to  reform  it  under  his  equitable  authority,  but  if  he  had 
been  called  upon  only  to  decide  upon  the  construction  of  the 
deed,  of  course  he  could  not  have  altered  it "  (x). 
Arbitrator       The  arbitrator  is  not  fettered  by  the  mere  rules  of  practice 
b*^*rnle  of    ^^^^^  *^^  courts  of  law  and  equity  have  adopted  for  general 
practice.      convenience.      Thus,  he  may  allow  interest   in  taking  an 
account  between  the  parties,  when  a  known  rule  of  practice 
would  have  prevented  the  courts  from  allowing  it ;  for  the 
authority  to  adjust  the  account  between  the  parties  carries 
with  it  an  implied  authority  to  allow  interest,  unless  ex- 
pressly excluded  by  the  terms  of  the  submission  (y). 
Moral  It  has  been  said  by  judges  of  great  celebrity  that  under  a 

t'^onT^^^*'  S®^®^^^  reference  of  all  matters  in  diflference  the  arbitrator  is 
not  confined  within  the  rules  of  law  and  equity,  that  he  has 
greater  latitude  than  the  courts  of  law  in  order  to  do  com- 
plete justice  between  the  parties,  and  that  he  may  take  all 
moral  questions  into  consideration  in  fonning  his  judgment, 
and  decide  according  to  equity  and  good  conscience  ;  for  in* 
stance,  that  he  may  relieve  against  a  right  which  lies  hard 
upon  one  party,  but  which  having  been  acquired  legally  and 
without  fraud,  cannot  be  resisted  in  a  court  of  justice  (z). 

{u)'  Delver  v.  Barnes,  1  Tauut.  Exch.,  Ap.  16,  1847. 

48 ;  Graven  v,  Ci-aven,  7  Taunt.  (y)  Badger,  In  re,  2  B.  &  A. 

642.  691. 

(x)  Keene  &  Atkinson,  In  re^  {z)  South  Sea  Company  t;.  Bum- 
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In  one  instance  the  Court  of  Queen's  Bench  is  said  to  have    ^^^^  ii. 

OH   18    3 

laid  down  the  following  rule,  *'  that  when  arbitrators,  know-  '  '  ' 
ing  what  the  law  is,  or  laying  it  entirely  out  of  their  con- 
sideration, make  what  they  conceive,  under  all  circumstances, 
to  be  an  equitable  decision,  it  is  no  objection  to  the  award 
that  in  some  particular  point  it  is  manifestly  against 
law  '^  (a). 

But  these  and  similar  general  observations  must,  in  general.  Power 
at  least,  it  is  humbly  suggested,  be  considered  and  explained  intended!^ 
by  reference  to  the  matters  in  dispute  in  the  particular  case, 
showing  the  intention  of  the  parties  to  give  the  arbitrator 
power  beyond  law.  Thus  in  the  case  which  gave  rise  to  the 
eixpression  of  the  above  rule  (&),  the  arbitrators  to  whom  the 
differences  respecting  a  testator's  estate  had  been  referred, 
awarded,  that  they  were  of  opinion  that  the  intention  of  the 
testator  was  by  his  will  to  have  disposed  of  his  property  in  a 
particular  manner  which  they  specified,  and  with  which  they 
directed  the  parties  to  be  satisfied  (c).  This  distiibution  was 
clearly  contrary  to  that  which  the  law  and  legal  construction 
of  the  will  would  have  effected.  The  court,  however,  sus- 
tained the  award,  though  the  arbitrators  stated  on  affidavit, 
that  in  disposing  of  the  residue  not  included  in  the  will  they 
did  not  conceive  that  they  were  making  any  distribution  of 
it  according  to  any  fixed  rules  of  law  upon  the  subject,  but 
that  they  were  dealing  out  to  the  several  parties  interested, 
what  appeared  to  them  to  be  according  to  the  best  of  their 
judgment,  under  all  the  circumstances  of  the  case,  strict  and 
impartial  justice,  agreeably  to  what  they  believed  to  have 
been  the  intention  of  the  testator.  From  the  terms  of  the 
award,  the  statement  of  the  arbitrator?.,  and  the  mention 
made  inthe  report  that  the  arbitrators  were  gentlemen  who 
were  well  acquainted  with  the  intentions  of  the  deceased,  it 
may  probably  be  inferred  that  the  question  in  difference  was, 
not  what  was  the  legal  effect  of  the  will  and  the  legal  rights 


stead,  2  Cas.  in  Eq.  Ab.  80  ;  Enox 
r.  Symonds,  1  Ves.  Jr.  369  ;  Del- 
ver  V.  Barnes,  I  Tannt.  48  ;  Tonng 
V.  Walter,  9  Ves.  364 ;  Hanson  v, 
Liversedge,  2  Vent.  242  ;  West. 
Symb.  Part  IL  title  Compromise, 
B.  21  ;  2  Story's  Equity  Jurispru- 
dence 675—664. 


(a)  Ainsley  v.  Goff,  B.  R.  1799  j 
Kyd  on  Awards,  351. 

(6)  Ainsley  v.  Goff,  Kyd  on 
Awards,  351. 

(c)  In  Kyd  on  Awards  the  form 
of  the  salSmission  is  given  in  the 
Appendix,  p.  424 ;  and  of  the 
award  in  the  Appendix,  p.  427. 
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Part  II.  of  the  parties  to  the  property,  but  what  was^the  distribution 
cH.^  _•  of  his  estate  which  the  testator  intended  by  his  will  to  have 
made.  If  this  view  be  correct,  the  arbitrators,  by  the  very 
nature  of  the  matters  in  difference,  were  called  upon  by  the 
parties  to  decide  irrespectively  of  their  legal  rights,  and  thus 
in  one  sense  authorized  to  award  against  law,  or  rather  beyond 
law  (d), 

A  dictum,  however,  of  Wilde,  C.J.,  in  a  recent  case,  that 
the  courts  will  not  set  aside  an  award  for  a  mistake  in  law  of 
the  arbitrator,  unless  they  can  on  the  face  of  the  award  dis- 
tinctly see  that  the  arbitrator  professing  and  intending  to 
decide  in  accordunce  with  law,  has  unintentionally  and  mis- 
takenly decided  contrary  to  it,  may  be  quoted  to  assist  the 
argument,  that  if  the  arbitrator  avowedly  threw  the  law 
overboard,  his  decision,  notwithstanding,  might  be  sup- 
ported (e). 

(rf)  Delver  v.  Barnes,  1  Taunt.  (e)  Fuller  v.  Fenwick,  3  C.  B. 

52,  n.  (a).  705. 


CHAPTER  11. 

OVER  WHAT  MATTERS  THE  SUBMISSION  GIVES  THE 

ARBITRATOR  JURISDICTION. 

This  chapter  examines  over  what  particular  matters  the  arbi-    Part  li. 
trator  acquires  a  jurisdiction.    The  first  section  discusses  the       ' 
effect  of  particular  words  and  phrases  used  in  the  submission  Scope  and 
as  enumerating  the  matters  referred.     Section  two  considers  the  second 
how  far,  when  there  are  more  than  one  person  on  each  side,  <5^*P*®^- 
a  matter,  to  be  accounted  a  matter  in  difference,  must  be  one 
in  which  all  are  jointly  interested.     Section  three  points  out 
the  limit  as  to  time,  which  divides  the  matters  in  difference 
existing  previous  to  it,  and  on  which  the  arbitrator  has  to 
award,  from  matters  in  difference  arising  subsequently,  upon 
which  he  may  not  adjudicate. 


SECTION  I. 

OF  THE  EFFECT  OF  PARTICULAR  TERMS  TO  REFER  PARTI- 

CTJLAR  MATTERS. 

The  question,  over  what  subject-matters  the  arbitrator  is 
to  exercise  his  powers,  must  be  answered  by  a  reference  to  the 
particular  words  of  the  submission  enumerating  the  subject- 
matters.  The  most  general  and  comprehensive  form  of  words 
18  that  which  refers  to  the  arbitrator's  decision  "  all  matters  All  mat- 
in  difference  between  the  parties."  The  arbitrator,  on  such  a  fe"nce. 
submission,  may  consider  all  questions  affecting  the  parties' 
civil  rights  (a) ;  he  may  adjudicate  on  a  demand  made  by  one 

(a)  Baker  v.  Townsend,  7  Taunt.  422 ;  Co.  Litt.  1  Inst.  s.  511. 
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ON  WHAT  TO  AWARD. 


Part  II. 

CH.  IT.  s.  1. 

Demand  in 
auter  droit. 

Demand 
admitted. 

Within 
former  sub- 
mission. 


of  thorn  iu  aiifcer  droit  as  executor  or  administrator  (b) ;  or  on 
diflFerenees  relating  to  things  which  a  party  has  in  right  of 
his  wife  (c).  Though  a  claim  made  by  one  side  before  the 
arbitrator  is  admitted  by  the  other  to  be  correct,  it  is  still  a 
matter  in  difference  within  the  meaning  of  such  a  submission, 
and  ought  to  be  considered  in  the  award  (d) ;  but  a  claim 
within  scope*  of  a  former  reference  in  which  the  arbitrator 
has  directed  mutual  releases  to  be  executed,  is  not  a  matter 
in  difference  on  a  subsequent  reference,  although  it  was  not 
in  fact  considered  or  awarded  on  by  the  former  arbitrator  («). 
A  claim  made  and  abandoned  before  the  arbitrator  or  with- 
drawn IS  not  a  matter  in  difference  (/). 

A  reference  of  "  all  suits,  controversies,  and  demands,"  ex- 
tends to  a  liability  for  a  debt  due  from  the  wife  of  one  of  the 
parties  as  executrix  (g).    On  a  submission  "  to  end  all  con- 
troversies," it  was  held  that  an  indictment  for  a  battery  was 
not  a  controvei*sy  between  the  parties  within  the  meaning  of 
the  submission,  since  it  was  a  proceeding  at  the  suit  of  the 
King  (/i). 
All  debts,        A   submission  of   "  all   debts,   trespasses,  and  injuries," 
^n^d^if-^^**'  ^  includes  all  demands,  all  manner  of  wrongs,  all  matters  of 
juries.         equity  and  of  law  (i)  ;  of  "  all  debts,"  comprises  specialities 
AUde-       and  judgments  (Ic);  and  of  "all  demands  due  and  owing," 
™^"n^1l!f  embraces  everything  one  party  has  a  right  to  exact  of  the 
other  at  the  time  of  the  submission,  and  is  not  limited  by 
the  words   "due  and   owing"   to  a  debt  or  other  special 
demand  which  is  more  strictly  speaking  a  duty,  but  may 
extend  to  a  right  of  entry  into  land,  or  a  suit  for  partition  (I), 
By  a  submission  "  of  all  actions,"  causes  of  action  are  not 


Claim 
abandoned* 

AH  suits, 
controver- 
sies, and 
demands. 


and  owing. 


(5)  Elletson  v.  Cummine,  2  Stra. 
1144,  S.  0.  Com.  Dig.  Arb.  D.  4. 

(c)  Bac.Ab.  Arb.  E.  1 ;  Berry 
V.  Perry,  3  Bulat.  65. 

(d)  Bobson  &  Bailston,  In  re, 
1  B.  &  Ad.  723;  Hutchinson  v. 
Shepperton,  13  Q.  B.  955.  See 
P.  II.  cli.  5,  8.  4,  d.  2,  as  to  award- 
ing on  all  niattei'S  in  difference. 

(e)  Triniingham  ^\  Trimingliam, 
4  N.  &  M.  786. 

(/)  Bird  V.  Cooper,  4  Dowl.  148; 
Lawrence  r.  Bristol  and  North 
Somerset  Bail  way  Company,  IG 


L.  T.  N.  S.  Ex.  326.  See  P.  II. 
ch.  ^,  8.  4,  d.  2. 

(g)  Lumley  V.  Hutton,  Cro.  Jac 
447 ;  1  Bolle  Bep.  268.  See  Co. 
Litt.  1  Inst.  88.  608,  509. 

(h)  Horton  r.  Benson,  Freem. 
204. 

(i)  Cable  r.  Bogers,  3  Bulat 
311. 

(A)  Boberts  v.  Marriett,  2  Saund. 
190  ;  Com.  Big.  Arb.  D.  4. 

(0  Knight  r.  Bui-ton,  6  Mod. 
231  ;  Com.  Dig.  Arb.  D.  4. 
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referred  (m),  but  by  a  submission  "  of  all  actions  and  com-    '^^^'^  II- 

CH.  II.  B.  1. 

plaints"   they  are   (n).      Actions  real   are    included   in   a 


reference  "of  actions  personal  ac  sectis  et  querelis"  (o),  but  ^^^i^^^"^ 
not  if  the  word  ac  is  omitted,  for  then  the  word  personal  plaints. 
will  limit  the  whole  {jy). 

A  slight  variation  in  the  collocation  of  the  words  of  a  sub- 
mission will  sometimes  make  a  most  important  difference  in 
the  powers  of  the  arbitrator.  Thus,  if  besides  an  action  pend- 
ing, there  are  cross  demands  and  other  differences  of  various 
kinds,  and  it  is  intended  to  empower  the  arbitrator  to  settle 
them  all,  the  submission  is  often  expressed  to  be  "of  all 
matters  in  difference  between  the  parties  in  the  cause;*'  but 
if  it  is  proposed  to  authorize  him  to  dispose  of  nothing  but 
the  questions  in  the  action,  the  submission  very  frequently 
purports  to  be  "  of  all  matters  in  difference  in  the  cause 
between  the  parties "  (q).  As  the  distinction  between  the 
two  phrases  is  rather  too  refined  foir  the  ordinary  apprehen- 
sion of  unprofessional  arbitrators,  it  has  been  suggested  that 
to  prevent  error,  when  a  general  reference  is  intended  the 
words  should  be  "  of  all  matters  in  difference  between  the 
parties;"  but  when  the  reference  is  to  be  limited  to  the 
action,  "  of  all  matters  in  difference  in  the  cause  "  (r). 

In  the  Scotch  courts  it  is  curious  to  observe  that  by  a  "  Cause 
technical  construction  put  upon  the  words,  a  judicial  refer-  quesSons" 
ence  "of  a  cause  and  all  questionsl^  is  a  reference  only  of  all  ^^  ^^*' 
matters  in  dispute  in  the  cause  (a). 

A  reference  "  of  a  cause,"  and  "  of  all  matters  in  difference  "  Cause" 
in  a  cause,"  means  exactly  the  same  thing,  and  only  gives  the  ^^^  ^ 
arbitrator  power  to  decide  on  the  questions  raised  by  the  the  cause.'' 
pleadings  which  are  necessary  for  the  determination  of  the 
cause  (Q. 

By  the  reference  of  a  cause  at  Nisi  Prius  the  cause,  as  it 


(m)  Com.  Dig.  Arb.  D.  4 ;  Eolle 
Ab.  Arb.  c.  1,  p.  246 ;  1  Co.  Litt. 
8.  492. 

(n)  Com.  Dig.  Arb.  D.  4  ;  Eolle 
Ab.  Arb.  c.  2,  p.  246. 

(o)  Com.  Dig.  Arb.  D.  4  ;  Eolle 
Ab.  Arb.  D.  7,  p.  246. 

(p)  Com.  Dig.  Arb.  D.  4;  Eolle 
Ab.  Arb.  D.  6,  p.  246. 

(^)  Malcolm  v.  FuUartoD,  2  T.  E. 


645. 

(r)  Smith  v.  Muller,  3  T.  E. 
624. 

{s)  Baillie  v.  Edinburgh  Oil  Gas 
Company,  3  C.  &  F.  639. 

it)  Wild  i\  Holt,  9  M.  &  W.  161 ; 
Angus  V.  Eedford,  11  M.  &  W.  69 ; 
Dresser  v,  Stansfield,  14  M.  ^  W. 
822  ;  Hobson  v,  Stewart,  4  D.  &  L. 
589. 
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stands,  is  refen-ed,  and  the  arbitrator  is  entitled  to  decide  on 
the  same  claims  and  defences  alone,  which  the  jury  would 
have  done,  had  it  been  decided  by  them  at  the  time  of 
trial  (u).  He  has  no  power  to  settle  any  other  matters  in 
difference  between  the  parties  than  those  in  respect  of  which 
the  plaintiff  can  recover  in  the  cause  (»). 

It  does  not  seem  clear  when  a  cause  only  is  referred  cU  Nisi 
PniLSy  whether  the  arbitrator  ought  to  decide  the  issues  of 
law  as  well  as  of  fact,  as,  for  instance,  a  demurrer  in  the  cause 
pending  before  the  court,  or  whether  his  functions  should  be 
confined  to  those  of  a  jury  in  determining  the  questions  of 
fact. 

In  one  instance,  where  some  of  the  pleas  had  been  demurred 
to,  and  the  cause  was  referred  on  the  trial  of  the  issues  in 
fact,  a  verdict  being  taken  subject  to  the  reference,  and  the 
arbitrator  awarded  a  verdict  for  the  defendant,  an  objection 
was  made  to  the  award  that  the  arbitrator  had  not  assessed 
contingent  damages  on  the  demurrer,  but  it  never  was  sug- 
gested that  it  fell  within  his  duty  to  dispose  of  the  demurrer 
itself,  and  the  demurrer  was  subsequently  argued  before  the 
court  (y). 

In  another  case,  however,  of  a  reference  of  a  cause  only  at 
Nisi  Prius,  where  the  arbitrator  found  in  the  defendant's 
favour  a  plea  going  to  the  whole  cause  of  action,  and  there- 
fore awarded  no  damages  to  the  plaintiff,  the  plea  being 
immaterial,  the  court  said  the  arbitrator  ought  to  have  given 
damages  to  the  plaintiff  notwithstanding  the  plea,  and  thus 
held  it  to  be  his  duty  to  have  decided  practically  the  issue  in 
law  whether  the  plaintiff  was  entitled  to  judgment  non 
obstante  veredicto  (-s^). 

But  the  Courts  of  Common  Pleas  and  Exchequer  more 
recently  held  that  the  question  of  the  plaintiff's  right  to 
judgment  non  obstante  veredicto  is  not  a  matter  in  difference 


(u)  Aahworth  t'.  Heathcote,  6 
Bing.  596. 

{x)  Atkinson  v.  Jones,  1  D.  &  L. 
225. 

(y)  Cooper  v.  Langdon,  9  M.  & 

^^\  60. 

(z)  Qrenfell  v.  Edgcome,  7  Q.  B. 


661.  See  Steeple  v.  Bon0all,  4 
A.  &  E.  950 ;  Britt.  v.  Pashlej,  16 
L.  J.  Ex.  233,  S.  C.  1  Ex.  R.  64. 
See  P.  II.  ch.  6,  a.  5,  d.  2,  as  to 
the  arbitrator's  duty  to  decide  on 
the  plaintifif's  right  to  judgment 
non  obstante  ver^cto. 
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in  the  cause  at  the  time  of  the  reference  at  Nisi  Prius,  and    p^t  h* 

CH   II   S  1 

therefore  not  determinable  by  the  arbitrator  (a).  '    '  '  ' 

When  matters  beyond  the  cause  are  referred  "with  the  cause  When 
even  at  Nisi  Prius,  it  would  seem  an  arbitrator  should  decide  ^i^^^era 
a  demurrer,  for  the  submission  manifestly  contemplates  his  referred, 
possessing  more  extended  powers  than  the  juiy  (6).     At  any 
rate,  when  the  cause  and  all  matters  in  difference  B;re  referred 
not  on  the  tibial,  but  at  some  other  stage,  as  for  instance  by  a 
judge's  order  before  trial,  the  power  and  duty  of  the  arbitrator, 
to  determine  a  demurrer  is  quite  settled  (c). 

As  further  illustrating  the  eflTect  of  a  general  reference  of 
all  matters  in  difference,  the  attention  of  the  reader  is 
directed  to  those  portions  of  this  work,  which  consider  the 
effect  when  a  matter  apparently  -within  scope  of  the  submis- 
sion is  not  treated  as  a  matter  in  difference  by  the  parties,  or 
brought  before  the  consideration  of  the  arbitrator  (d). 

Under  a  submission   to   arbitration,  which  referred  the  Wool  in 
amount  of  compensation  for  a  loss  by  fire  in  respect  of  "  wool  ^|^^g^^ 
in  the  process  of  wooling,  carding,  scribbling,  and  spinning,"  &c 
but  which  in  other  parts  spoke  of  "  raw  "  wool,  the  arbitrator 
was  held  to  have  acted  rightly  in  refusing  to  take  into  his 
consideration  as  a  subject  for  which  compensation  could  be 
given,  a  quantity  of  wool  on  the  premises,  which  had  under- 
gone a  part  of  the  process  of  manufacture,  but  was  not  at  the 
time  of  the  fire  in  any  of  the  engines  (e). 

On  a  submission  respecting  moneys  laid  out  by  the  plaintiff  Money 
for  a  woman  at  her  request  before  her  marriage,  an  award  ^^^^  °" 
directing  the  defendant,  her  husband,  to  pay  a  certain  sum  for 
moneys  laid  out  by  the  plaintiff  for  his  wife  before  her  mar- 
riage, was  held  bad  as  not  being  limited  to  what  was  laid  out 
at  he)*  rcqitest  (/). 

On  the  reference  of  every  dispute  "arising  out  of  the  Dispnte 
contract,"  the  arbitrator  may  decide  a  dispute  as  to  the  con-  ^^.  ^^^ 
struction  of  the  contmct  (g).  tract. 

{a)  Toby  v,  Lovibond,  5  C.  B.  {d)  See  P.  II.  ch.  5,  a.  4,  d.  1 ; 

770  ;  Linegar  v.  Pearce,  9  Ex.  417,  P.  III.  ch.  1,  d.  3. 

(b)  Allen  V.  Lowe,  4  Q.  B.  66  ;  (e)  Humt,  In  re.  1  H.  &  W.  275. 
Wynne  v.  Wynne,  4  M.  &  G.  253.  (/)  Waters  r.  Bridge,  Cro.  Jac. 

(c)  Mathew  v.  Davis,  1   Dowl.  639. 

N.   S.  679 ;   Doe  d.  Simpson  v.         (g)  Thorbum  v.  Barnes,  36  L.  J. 
EmmersoD,  Law  Times,  June  5,      C.  P.  184,  S.  C.  L.  R.  2  C.  P.  384. 
1847. 


122 


ON  WHAT  TO  AWARD. 


Part  II. 

CH.  IT.  B.  1. 

Mining 
lease. 


Duty 
limited  to 
aaaessing 
damage?. 


Effect  of 
redtal. 


Respecting 

settled 

account. 


On  a  reference  of  every  question  touching  a  mining  "  lease 
or  any  clause  or  matter  therein  contained  or  the  construction 
thereof,"  the  arbitrators  have  power  to  decide  a  dispute 
whether  the  lease  warrants  particular  acts  being  done,  and 
the  words  **  touching  the  rights,  duties,  and  liabilities  of 
either  party  in  connection  with  the  premises"  include  every 
thing  relating  to  the  demised  property  and  the  use  of  it,  even 
things  which  might  arise  out  of  collateral  matters  between 
the  parties,  and  would  authorize  the  arbitrators  to  consider 
questions  of  good  faith  and  to  award  damages  (gg). 

Where  .a  verdict  was  taken  subject  to  a  reference  to  a 
valuer  who  was  to  decide  whether  there  was  any  damage  to 
the  plaintiff  by  reason  of  certain  premises  being  out  of 
repair,  and  if  there  was  to  assess  the  amount,  and  the  valuer 
was  to  say  what  compensation,  if  any,  the  plaintiff  was 
entitled  to  in  consequence  of  certain  alterations  in  the  pre- 
mises, and  the  valuer  was  to  be  attended  by  two  witnesses 
only  on  each  side,  to  point  out  the  past  and  present  state  of 
the  premises,  the  costs  to  be  left  to  the  master:  it  was  held 
that  the  valuer's  functions  were  limited  to  the  question  of 
damage  by  non-repair  and  alterations;  that  he  could  not 
direct  a  verdict  for  the  defendant^  and  was  not  bound  to 
decide  upon  the  issues  (h). 

Where  the  submission  recited  that  the  plaintiffs  claimed 
a  certain  specified  balance,  and  then  referred  all  disputes 
and  differences  between  the  parties  to  an  arbitrator,  who  was 
**  to  determine  the  account  between  the  said  parties,"  the 
court  held  that  the  arbitrator's  authority  was  general, 
extending  to  all  matters  in  dispute,  and  wa^  not  limited  to 
the  matters  included  in  the  recited  balance,  and  that  the 
recital  merely  indicated  the  motive  of  the  submission,  but 
did  not  limit  his  power  (i). 

But  where  the  submission,  after  reciting  that  a  certain 
amount  of  profits  had  been  made  on  a  farm  by  trustees, 
referred  to  an  arbitrator,  among  other  things,  the  trustees' 
accounts  of  the  profits  of  the  farm  and  farming  business, 


(qg)  Willesford  v.  Watson,  L.  R. 
8   Ohanc.  443,  below  L.  K.  14  Eq. 

072. 

(h)  Sowdon  V.  MillB,  30  L.  J. 


Q.  B.  175. 

(i)  Charleton  v.  Spencer,  3  Q. 
B.  693. 
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carried   on  by  them,  so  far,  and   so  far  only,  as  the  said    PabtII. 
profits  and  produce  had  not  been  already  ascertained ;  the  — l—i — '• 
arbitrator  was  held  by  the  Master  of  the  Rolls  to  have  no 
power  to  open  the  settled  account  as  to  the  profits  of  the 
farm,  and  disallow  a  portion  of  it  (k). 

A  submission  betAveen  two  partners,  after  reciting  that  ^°|* '^" 
disputes  had  arisen  between  them,  and  that  a  bill  had  been  referred. 
filed  in  Chancery  for  a  dissolution  of  the  partnership,  stated, 
that  in  order  to  put  an  end  to  the  suit  they  agreed  to  refer 
all  matters  in  dispute  arising  out  of  the  partnership  accounts 
or  otherwise,  to  certain  arbitrators,  who  were  also  empowered 
to  decide  on  the  proportions  each  should  pay  of  the  costs  of 
the  reference  and  the  costs  of  the  bill  in  Chancery.  The 
court  held  that  the  arbitrators  were  not  bound  to  award 
in  respect  of  the  Chancery  suit,  or  to  take  any  notice  of  it 
except  to  apportion  the  costs  of  it  (/). 

By  the  Public  Health  Act,  1848,  stat.  11  &  12  Vict.  c.  63,  ^^"^ 
s.  69,  the  expenses   incurred  by  a  local  board  in  paving,  Pubiic 
&c.,  streets,  where  the  owners  fail  to  do  so,  "  shall  be  paid  Health 
by  the  owners  in  default,  according  to  the  frontage  of  their 
respective  premises,  in  such  proportion  as  shall  be  settled 
by  the  surveyor ;  or,  in  case  of  dispute,  by  arbitration."    The 
arbitrator  cannot  examine  the  total  amount  of  the  expenses. 
These  the  local  board  is  to  determine.     He  is  only  to  decide 
what  proportion  a  particular  owner  has  to  pay  (m). 

What  shall  be  taken  into  consideration  in  assessing  the  Damage 
compensation  for  damage  by  railway  and   other  works  is  wayworks. 
discussed  further  on  (n). 


SECTION  XL 

OF  THE  SUBJECT-MATTEBS  WHETHEB  JOINT  OR  SEVERAL 

If  A.  and  B.  submit  *'all  suits  and   actions  depe^iding    PabtII. 
between  them  two,"  the  arbitrator  has  no  power  to  make  an  ^"' "'  ^  ^' 
award  respecting  an  action  between  B.  and  his  wife  on  one  -^^  ^^^ 

*  "  between 

{£)  Skipwoith  V.  Skipworth,  9  (m)  Bayley  v.  Wilkinson,  16  C.      ^     ^°' 

Beav.  135.  B.  N.  S.  161. 

(0  Marsh,  In  re,  16  L.  J.  Q.  B.  (n)  P.  II.  ch.  9. 
330. 
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side  as  plaintifib  or  defendants,  and  A.  on  the  other  (o) ;  nor 
on  a  general  reference  between  the  plaintiff  and  defendant, 
can  he  make  the  defendant  pay  to  the  plaintiff  a  compensa- 
tion for  the  taking  of  property,  in  which  the  plaintiff  and 
others  are  jointly  interested  (p). 

But  a  submission  by  A.  and  B.  of  the  one  part,  and  C.  of 
the  other,  "  of  all  matters  in  difference  between  them,"  it  is 
often  said,  authorizes  the  arbitrator  to  decide  on  all  matters 
that  either  of  the  two  has  against  the  third  jointly  or 
severally,  such  as  an  action  by  A.  alone  against  C,  on  the 
ground  that  the  words  are  to  be  taken  distributively  (q). 

The  above  proposition  has  been  recently  adopted  in  the 
Court  of  Exchequer,  and  affirmed  in  the  Exchequer  Cham- 
ber (r). 

In  some  old  cases,  however,  a  different  construction  was 
adopted  (a).  Where  the  arbitrator  refused  to  receive  evidence 
respecting  separate  injuries  alleged  to  have  been  sustained  by 
each  of  two  defendants,  Gibbs,  C.J.,  supported  the  award,  and 
held  the  arbitrator  justified  in  refusing  to  consider  any  but  a 
damage  sustained  by  both  jointly  (t). 

It  has  been  decided  in  Chancery  that  on  a  reference  of  all 
matters  in  difference  between  the  parties  to  a  Chancery  suit 
to  enforce  a  claim  against  the  real  and  personal  estate  of  a 
testator,  where  the  executor  and  parties  interested  in  the 
real  estate  are  defendants,  the  arbitrators  should  not  only 
adjudicate  between  the  plaintiffs  on  one  side  and  the  defen- 
dants on  the  other,  but  decide  respecting  the  claims  of  the 
co-defendants  as  against  each  other,  and  adjust  the  indivi- 
dual rights  of  each  (it). 

If  the  submission  between  A.  and  B.  on  the  one  part,  and 
C.  and  D.  on  the  other,  be  "of  all  matters   in   difference 


(o)  Brocas  v.  Savage,  Rolle  Ab. 
Arb.  D.  4 ;  Com.  Dig.  Arb.  D.  4  ; 
Morse  v.  Sury,  8  Mod.  212. 

Ip)  Fisher  v.  Pimbley,  11  East, 
188. 

(q)  Arnold  v,  Pole,  Rolle  Ab. 
Arb.  D.  6 ;  Libtrat  t\  Field,  1 
Keb.  886 ;  Athelston  v.  Moon, 
Com.  Rep.  547  ;  Carter  v.  Carter, 
1  Veni.  259;  Thomlinson  v.  Ar- 
riskm,  Com.  Rep.  328  ;  Bac.  Ab. 
Arb.  E. ;  Com.  Dig.  Arb.  D.  4. 


See  also  Rees  v,  WaterB,  16  M.  & 
W.263. 

(r)  Adcock  v.  Wood,  6  Ex.  814. 
In  error,  7  Ex.  468  ;  Storkley  v. 
Shopland,  26  L.  T.  586. 

(<)  Bean  v,  Newbury,  1  Lev. 
139. 

(t)  Garland  v.  Noble,  1  Moore, 
187. 

(w)  Turner  v.  Turner,  3  Russ. 
494. 
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beiween  them,  or  any  of  thein,''  it  is  clear  that  the  arbitrator  ^^rt  ir. 
may  consider  a  claim  by  A.  and  B.  against  C.  only  (x).  And  — ^-^ — 
it  would  seem  that  the  arbitrator  might  award  on  a  separate  the^j,^"^^ 
matter  between  A.  and  B. 

Six  partners  by  two  bonds  submitted  to  arbitration  all 
matters  relating  to  their  trade.  By  the  one  bond,  three  of 
them  became  jointly  and  severally  bound  to  the  other  three 
to  obey  the  award  as  to  all  matters  between  the  partners  or 
any  of  them ;  by  the  second  bond  the  latter  three  became 
bound  to  the  former  three  in  like  manner.  The  court,  with 
the  exception  of  Richardson,  J.,  held  that  the  arbitrator  ^vas 
authorized  to  award  on  a  matter  in  dispute  belween  two 
co-obligors  only,  on  the  ground  that  the  reference  was  of  all 
matters  between  them  or  any  of  them  (y). 


SECTION  III. 

UP  TO  WHAT  DATE  MATTERS  IN   DIFFERENCE  MAY  ARISE. 

It  is  an  important  question  for  an  arbitrator  to  consider,    Part  II. 

...  .  .  CH.  II.  8.  3. 

what  is  the  limit  as  to  time,  within  which  a  matter  in  differ-      '    — '. 
ence  arising  is  properly  within  his  jurisdiction. 

When  the  matters  in  difference  in  a  cause  only  are  re-  No  claim 

ferred,  as  the  arbitrator  can  decide  upon  nothing  but  what  arising 

the  plaintiff  could  recover  in  the  action,  it  follows  that  he  is  *^*er^"^*- 
not  justified  in  receiving  evidehce  of  a  claim  arising  after 
the  date  of  the  writ  {z). 

But  special  provisions  in  the  submission  often  carry  down  By  spedal 

his  jurisdiction  to  matters  subsequent  to  the  commencement  cSSnuSSer 

of  the  action.      Sometimes   the  power  is  expressly  given;  ^^*' 
sometimes,  indeed,  it  is  rather  to  be  inferred  from  the  terms 
of  the  submission. 

In  an  action  of  replevin  for  a  distress,  taken  by  virtue  of  Matten 

a  rent-charge  or  annuity  charged  on  land,  a  reference  '*  of  the  annuSy  to 

cause,  and  all  matters  relating  to  the  annuity  in  question  in  the  cause. 


(2)  Joyce  V.  Haines,  Hard.  399.  {z)  Atkinson  v.  Jones,  1  D..  & 

(y)  Winter  v.  White;  1  B.  &  B.      L.  226  ;  Asliworth  v.  Heathcote, 
350.  6  Biiig.  696. 
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the  cause/'  was  held  to  include  more  than  the  cause  itself, 
and  to  justify  the  arbitrator  in  directing  payment  of  the 
arrears  of  the  annuity  accruing  in  the  interval  between  the 
commencement  of  the  action  and  the  date  of  the  order  of 
reference  (a). 

On  the  reference  of  an  indictment  for  a  conspiracy,  the 
arbitrator  was  to  be  at  liberty  to  receive  evidence  touching 
any  compensation  to  be  awarded  to  the  prosecutor.  Evidence 
of  loss  accruing  to  the  prosecutor  between  the  time  of  filing 
the  indictment  and  the  trial  (a  period  of  nine  months)  was 
offered,  but  rejected  by  the  arbitrator.  The  award  stated  that 
the  arbitrator  had  not  taken  into  account  any  compensation 
for  damages  accruing  between  the  filing  the  indictment  and 
the  trial.  On  a  motion  to  set  aside  the  award,  or  to  refer  it 
back.  Lord  Denman,  C.  J.,  said  the  arbitrator  was  wrong,  if 
he  thought  himself  precluded  from  inquiry  into  a  loss  arising 
from  the  old  conspiracy,  though  after  the  filing  the  indict- 
ment, but  right,  if  he  merely  excluded  evidence  of  damage 
from  a  new  conspiracy,  and  as  the  award  was  ambiguous,  he 
directed  an  inquiry  to  be  made  of  the  arbitrator,  as  to  the 
principle  on  which  he  had  acted  in  rejecting  the  evi- 
dence (6). 

A  reference  of  all  matters  in  difference  gives  an  arbitrator 
power  over  all  matters  down  to  the  period  of  the  submission, 
but  does  not,  except  under  very  special  circumstances,  enable 
him  to  award  on  future  and  contingent  claims,  or  to  give 
damages  in  respect  of  money  demands  becoming  due  after 
the  date  of  the  submission,  though  pursuant  to  an  agreement 
made  previous  to  it,  or  indeed  respecting  any  subjects  of 
dispute  arising  after  the  reference  (c). 

If  the  submission  be  of  all  differences  and  ''  of  anything  in 
anywise  relating  thereto,"  these  latter  words  do  not  extend 
the  power  of  the  arbitratoi^  to  matters  which,  though  relating 
to  the  existing  differences,  arise  after  the  date  of  the  submis* 


(a)  Wynne  v.  Wynne,  4  M.  & 
G.  253. 

(6)  R.  V.  Brewer,  Q.  B.,  June 
11, 1846. 

(c)   Brown  v.   Croydon  Canal 


Company,  In  re,  9  A.  &  E.  622  ; 
Cockburn  v.  Newton,  2  M.  &  G. 
899 ;  Manser  v.  Heaver,  3  B.  & 
Ad.  295 ;  Harding  v.  Forshaw,  1 
M.  &  W.  415. 
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sion ;  nor  do  they  authorize  the  calculation  and  awarding  of    Part  II. 
interest  subsequent  to  that  date  (d).  ^"-  ^'-  ^  ^' 

Where  arbitration  bonds,  dated  the  9th  of  December,  were  Be-exe- 
on  the  4th  of  January,  before  the  proceedings  had  commenced,  ^^^  "^" 
altered  by  the  parties  substituting  a  later  day  as  the  limit  for 
mating  the  award,  and  were  then  re-executed  and  re-delivered, 
the  arbitrator  was  held  to  have  cognizance  of  claims  arising 
after  the  9  th  of  December,  and  up  to  the  4th  of  January,  since 
the  execution  of  the  bonds  not  only  extended  the  time,  but 
amounted  to  a  new  submission  on  the  4th  of  January  (e). 

It  is  said  if  the  submission  be  respecting  ewes  with  lamb.  Ewes  with 
and  the  ewes,  after  the  submission,  but  before  the  award,  have 
lambs,  that  the  arbitrator  has  no  power  to  make  any  award 
touching  the  Iambs  (/). 


lamb. 


The  parties,  however,  may,  if  they  please,  give  the  arbitrator  Parties 
power  to  determine  on  contingent  claims,  or  on  matters  in  ^f^f^'J^ 
dispute  or  demands  arising  after  the  date  of  the  submission  (g),  daims. 
and  such  course  is  often  pursued. 

Leaving  to  the  arbitrator  to  decide  as  to  the  costs  of  the 
reference  and  award,  all  of  which  necessarily  accrue  after  the 
date  of  the  submission,  is  a  familiar  instance  (h), 

A  reference  "  of  all  matters  in  difference,  including  the  Money  not 
claim  of  the  defendant  in  her  set-off  in  the  action,''  was  con-  ^^ 
strued  to  authorize  the  arbitrator  to  award  to  the  defendant  a  reference, 
sum  which  was  not  pleadable  as  a  set-off  strictly,  since  by 
agreement  it  was  not  due  when  the  action  commenced,  nor 
till  after  the  date  of  the  reference  (i). 

Where  a  railway  company  had  taken  the  plaintiff's  lands  Mesne 
and  holden  them  many  years,  on  a  reference  of  all  matters  in  Sown  to* 
difference  to  an  tobitrator  who  was  to  settle  the  price  to  be  »^^*^ 
paid  for  the  lands  and  to  direct  conveyances,  he  was  held 
entitled  to  take  into  consideration  all  claims  for  mesne  profits 
down  to  the  time  of  making  his  award  (k). 


(d)  Moiphett,  In  re,  2  D  &  L.  967. 

(e)  WatkiMsv.Phillpotts,  M'Lel. 
&  Y.  393. 

U)  West's  Symbol.  Part  II. 
tit  Compromise,  s.  33. 

iff)  Brown  v,  Croydon  Canal 
Company,  In  re,  9  A.  &  E.  622  ; 
Morphet^  In  re,  2  B.  &  L.  967. 
Lewis  V.  Rossiter,  44  L.  G.  Ex., 


136. 

(h)  Leemiug  v,  Feamley,  In  re, 
'5  B.  &  Ad.  403;  Carpenter  v. 
Joynes,  14  Pract.  Beg.  45. 

(i)  Petch  V,  Fountain,  5  Blng. 
N.  C.  442,  S.  C.  7  Dowl.  426. 

(k)  Smalley  v,  Blackburn  Rail- 
way Company,  27  L.  J.  Ex.  65, 
aC.  2H.&N.  158. 


ON  WHAT  TO  AWARD. 

Fabt  II.        When  an  arbitrator  was  appointed  so  that  he  made  Ins 
cH.  n-^3.   j|^^yj^j.(j  gg  iQ  existing  damages  before  a  certain  day,  and  as 
Periodical    to  damages  which  should  be  thereafter  sustained  from  the 
damages,     working  of  a  certain  mine,  at  the  expiration  of  every  two 
months  from  the  day  specified,  the  arbitrator  was  held  em- 
powered to  make,  at  the  end  of  each  two  months,  a  periodical 
assessment  of  the  damages  accruing  during  the  respective 
intervals,  but  not,  after  delaying  till  a  third  month,  to  include 
in  one  award  a  compensation  for  damages  incurred  subsequent 
to  the  second  month,  as  well  as  for  damages  occurring  during 
the  two  months  (I), 
Money  not       From  what  has  been  said  already,  it  must  be  evident  that 
©"award,     claims  not  due  at  the  date  of  the  award  cannot,  under  ordi- 
nary circumstances,  be  properly  adjudicated  on.      An  award 
of  payment  of  rent  admitted  by  the  award  not  yet  due  at  the 
date  of  the  award  is  void,  as  the  rent  may  become  extinct 
cither  by  surrender  or  eviction  before  it  is  due  (??i). 

(Q   Stephens  v,  Lowe,  9  Bing.  (m)  BaiTiardiston  v.  Fowler,  10 

32.  Mod.  204. 


CHAPTER  III. 

THE  DURATION  OF  THE  ARBITBATOR'S  AUTHORITY. 

Wb  nov  proceed  to  consider  the  duration  in  point  of  time  of    Part  ll. 
the  arbitrator's  authority,  when  it  commences,  and  when  it 


terminates.     Section  one  treats  of  its  commencement,  and  of  Contents 
its  termination  either  by  the  making  of  the  award,  or  by  the  third 
expiration  of  the  period  (if  any)  limited  by  the  submission  <5^*P*^- 
for  that  purpose.     In  section  two  is  shown  how  the  time  in 
respective  instances  may  be  enlarged  by  the  arbitrator,  the 
court,  or  the  parties.     Section  three  declares  how  the  arbi- 
trator's authority  may  permanently  be  put  an  end  to,  through 
a  revocation  of  the  submission,  by  the  will  of  a  party,  or  by 
the  operation  of  law. 


SECTION  I. 

OF  THE   DURATION  OF  THE  ARBITRATOR'S  AUTHORITY   WHEN 

NOT  ENLARGED  OR  KEVOKED. 

1.  When  the  submission  prescribes  no  time  mithin  which  the  Com- 
award  is  to  be  Tnade.] — The  authority  of  the  arbitrator  com-  meiirof 
mences  from  the  time  of  the  agreement  to  refer  being  entered  *^®  »rW- 
into,  and  he  may  make  his  award  on  the  same  day  on  which  authority, 
the  submission  is  executed  (a).    But  when  there  are  several 
parties  to  a  deed  of  submission,  and  the  consideration  to  each 
to  execute  it  is  the  accession  of  all  the  parties  to  the  reference, 
the  authority  of  the  arbitrator  does  not  commence  until  all 
have  executed  it ;  and  even  though  the  submission  be  several 

^  (a)  Anon.  Latch.  14. 

!  K 
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Part  II.    as  well  as  joinfc,  he  has  no  power  to  decide  on  a  separate 

CH.  III.  3.1.  ujat^ter  in  difference  between  two  of  those  who  have  signed  it, 

when  there  are  others  who  have  not  executed  it  (6). 

The  jurisdiction  of  a  referee  on  a  boat-race  .does  not  attach 
unless  the  conditions  prescribed  on  which  the  start  is  to  take 
place  have  been  fulfilled  (c). 
Natural  The  authority  of  the  arbitrator  may  be  said  to  extend  to  its 

duration,  j^atural  duration  when  it  is  terminated  only  by  the  expiration 
of  the  period,  if  any,  originally  prescribed  for  it  in  the  sub- 
mission, or  by  the  making  of  the  award  within  that  time. 
The  other  methods  of  terminating  the  power  of  the  arbitrator 
may  more  properly  be  considered  as  revocations  of  the  sub- 
mission, and  are  so  treated. 
Award  to        The  Common  Law  Procedure  Act,  1854,  s.  15,  enacts  that 

be  made 

in  three  "  the  arbitrator  acting  under  any  such  document "  [i.e.,  any 
Conmon^  document  authorizing  a  reference  to  arbitration]  "  or  corn- 
Law  Pro-  pulsory  order  of  reference  as  aforesaid,  or  under  any  order 
Act  1854,  referring  the  award  back,  shall  make  his  award  under  hi'? 
the  17  &  hand,  and  (unless  such  document  or  order  respectively  shall 

1  ^       ir  lot 

c.  125.        contain  a  different  limit  of  time)  within  three  months  after 
he  shall  have  been  appointed  and  shall  have  entered  on  the 
reference,  or  shall  have  been  called  upon  to  act  by  a  notice  in 
writing  from  any  party ;  but  the  parties  may  by  consent  in 
writing  enlarge  the  term  for  making  the  award ;  and  it  shall 
be  lawful  for  the  superior  court  of  which  such  submission, 
document,  or  order  is  or  may  be  made  a  rule  or  order,  or  for 
any  judge  thereof,  for  good  cause  to  be  stated  in  the  rule  or 
order  for  enlargement,  from  time  to  time  to  enlarge  the  term 
for  making  the  award,  and  if  no  period  be  stated  for  the 
enlargement  in  such  consent  or  order  for  enlargement,  it  shall 
be  deemed  to  be  an  enlargement  for  one  month  ;  and  in  any 
case  where  an  umpire  shall  have  been  appointed  it  shall  be 
lawful  for  him  to  enter  on  the  reference  in  lieu  of  the  arbi- 
trators, if  the  latter  shall  have  allowed  their  time  or  their 
extended  time  to  expire  without  making  an  award,  or  shall 
have  delivered  to  any  party  or  to  the  umpire  a  notice  in 
writing  stating  that  they  cannot  agree." 

Notwithstanding  some  observations  made  in  Bennett  v. 

(b)  Antram  r.  Chacc,  16  East,      17,  S.  C.  below,  38  L.  J.  Q.   B. 
208.  91,  S.  C.  L.  R.  4  Q.  B.  214,  S.  C. 

(c)  Sadler  v.  Smith,  39  L.  J.  Q.  B.      on  App.  L.  R.  5  Q .  B.  40. 
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Watson  (d),  it  is  now  dear  (e)  that  this  section  applies  to  all    Part  ir. 
references  whether  by  agreement  of  parties  or  compulsorily  ^"'"' 
under  this  Act  that  can  be  made  a  rule  of  court.     The  courts 
have  put  this  enlarged  construction  on  s.  7  and  s.  8  of  the 
Act  (/)  and  on  s.  12  (g).    The  fifth  section  points  out  the 
general  application  of  the  statute. 

It  is  to  be  observed  that  the  three  months  for  making  the  What  is 
award  do  not  begin  until  the  arbitrators  shall  have  entered  q^  the  ° 
on  the  reference.    And  they  do  not  enter  on  the  reference  by  reference. 
mere  acceptance  of  the  appointment,  or  by  giving  a  peremp- 
tory notice  for  a  meeting,  nor  until  they  begin  judicially  to 
enquire  into  the  case  (/<). 

Previous  to  the  above  enactment  in  all  eases,  and  still  in  Duration 
cases  to  \vhich  it  does  not  apply,  if  the  submission  limit  no  umit  in 
time  within  which  the  arbitrator  is  to  make  his  award,  his  ^ubmia- 

non. 

authority  to  make  it  will  continue  for  his  life,  unless  it  be 
revoked.  There  is  no  necessity  to  resort  to  any  implication 
that  the  award  is  to  be  made  within  a  reasonable  time,  for  it 
is  open  to  the  parties  to  request  the  arbitrator  to  proceed 
within  a  reasonable  time;  and  if,  after  such  request,  the 
arbitrator  neglect  and  refuse,  such  neglect  on  his  part  will  be 
a  good  ground  for  revoking  his  authority  (i).  In  an  old  case 
it  wa3  held,  that  if  the  submission  were  to  the  arbitrator 
"  when  his  occasions  would  permit,"  convenient  time  must  bo 
given  him  after  request,  and  if  no  award  were  then  made,  the 
parties  might  revoke  his  authority  (k). 

Though  on  the  reference  of  a  cause  at  Nisi  Prius  an  arbi-  Reference 
trator  is  in  many  respects  looked  upon  as  substituted  for  the  pnus  no 
jury,  he  is  not  limited  in  making  his  award  to  the  period  ^^""*- 
before  the  jury  process  is  returnable  (I)  ;  if  instead  of  having 
to  award,  he  has  only  to  certify  for  whom  and  for  what 
amount  of  damages  the  verdict  is  to  be  entered,  he  ig  equally 

(d)  29  L.  J.  Ex.  357,  S.  C.  5  H.       L.  B.  2  Q.  B.  623. 

&N.  831.  (i)  Salter   v,  Yeates,    5   Dowl. 

(e)  Lord  v,  Lee,  9  B.  <fe  S.  269,  291 ;  see  report  of  S.  C.  2  M.  & 
S.  C.  37,  L.  J.  Q.  B.  121 ;  L.  R.  W.  67  ;  Curtis  v.  Potts,  3  M.  &  S. 
3  Q.  B.  404.  145  ;  Macdougall  v.  Robertson,  2 

(/)  Morris  r.  Morris,  6  E.  &  B.  Y.  &  J.  11.     See  note,  p.  19. 

383,  S.  a  25  L.  J.  Q.  B.  261.  (k)  Newgate  r.  Degelder,  2  Kob. 

(g)  Lard  p.  Copper  Miners  Com-  10,  20,  24,   S.  C.   Bac.  Ab.  Arb. 

pan/,  1  Kay  &  Johns.  00,  S.  C.  24  D. 

L.  J.  Ch- 145.  (0    Salter  v.   Yeates,  5   Dowl. 

{h)  Ba.ker  v,  Stephens,  8  B.  &  S.  291,  S.  C.  2  M.  &  W.  67.  . 
438,  S.  C.  36  L.  J.  Q.  B.  236  ; 
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Part  II. 

CH.  III.  8.1. 


Limit  on 

Scotch 

reference. 


Arbitrator 
cannot  fix 
a  limit. 


Award 
must  be 
within 
the  time 
limited. 


;' Within" 
includes 
the  last 
day. 


"  Until "  a 

certain 

day. 


unfettered  as  to  time,  and  hia  certificate  will  be  valid,  though 
made  when  the  assizes  are  over,  though  the  return  day  of  the 
jury  process  has  passed,  and  though  no  order  of  Nisi  Prius 
has  in  fact  been  drawn  up  (m). 

By  the  Scotch  law  it  is  said  if  a  blank  be  left  in  the  sub- 
mission for  the  day  within  which  the  award  is  to  be  made, 
the  arbitrator's  power  is  limited  to  a  year  from  the  date  of  the 
last  subscription  of  any  of  the  parties  to  the  reference  (n). 

But  a  submission  of  this  description  would  probably  by 
tlie  law  of  England,  be  construed  to  be  a  general  authority  to 
make  the  award,  as  if  no  time  had  been  mentioned,  and  would 
not  be  vitiated  by  the  omission  to  fill  up  the  blanks  (o). 

When  the  submission  limits  no  time  for  making  the  award, 
the  arbitrator,  in  the  absence  of  an  express  power  to  do  so> 
cannot  himself  fix  a  limit  for  making  the  award,  so  as  to 
render  an  award  made  after  that  time  invalid  {p). 

II.  When  the  mbmission  prescribes  a  limited  tinie  for 
making  the  award.] — ^When  the  submission  fixes  a  limit,  the 
award  must  be  made  within  it,  unless  further  time  be  subse- 
quently given.  How  that  further  time  is  to  be  obtained  is 
treated  of  in  the  next  section. 

If  matters  are  referred  to  an  arbitrator  on  the  29th  of 
June,  and  he  is  to  make  his  award  within  five  calendar 
months  after  the  matter  is  referred  to  him,  the  29th  of  June 
is  excluded  in  the  computation  of  time,  and  an  award  made 
on  the  29th  of  November  is  good  as  being  made  within  the 
limited  period  (g).  If  he  has,  "  until "  a  day  named  to  make 
his  award,  the  word  "until"  may  be  construed  either  inclu- 
eive  or  exclusive ;  and  as  the  construction  should  be  put 
upon  it,  ut  res  niagis  valeat  quam  pereat,  the  arbitrator  w^ill 
have  the  whole  of  the  day  named  included,  and  may  make  his 
award  at  any  time  during  that  day  (r).  When  the  award  is 
to  be  made  ready  to  be  delivered  to  the  parties  before  a 


(m)  Salter  v.  Yeates,  5  Dowl. 
291,  S.  C.  2  M.  <b  W.  67  ;  Tomes  v. 
Hawkes,  10  A.  &  E.  32. 

{n)  Taylor  v.  Grieve,  Fac.  Coil. 
Nov.  25, 1800,  cited  in  Johnston 
V.  Cheape,  5  Dow.  256. 

(o)  See  Macdougall  v.  Robertson, 
2  Y.  &  J.  note,  p.  19. 

(p)  Morphett,  In  re,  2  D,  &  L. 


967. 

(q)  Higbam  v,  Jcssop,  In  re,  9 
Dowl.  203. 

(r)  Kerr  o.  Jeston,  1  Dowl.  N. 
S.  538 ;  Knox  v.  Simmonds,  3 
Bro.  Ch.  Cases,  358.  See  Dak  ins 
V.  Wagner,  3  Dowl.  535;  R.  v, 
Stevens,  5  East,  244. 
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certain  day,  executing  it  between  the  hours  of  eight  and  nine    Pabt  II. 
of  the  evening  previous,  is  within  due  time  (s).  ch.  in.  s.  i. 

On  a  limitation  of  the  time  simply  in  months,  without  Months 
stating  whether  they  are  to  be  calendar  or  lunar  months,  and  l"'**^^' »»* 

CftlcnciAr 

without  anything  in  the  context  to  show  that  the  parties 
meant  calendar  months,  the  duration  of  the  authority  of  the 
arbitrator  is  to  be  computed  by  lunar  months  (t). 

By  an  agreement  for  the  valuation  of  crops  between  an  Valuation 
outgoing  and  an  incoming  tenant,  it  was  provided  that  the  on  a^d™y  ^ 
valuation  should  be  made  immediately,  but  should  be  revised  ^^^^ 
and  examined  by  the  valuers  on  the  1st  day  of  August  then 
next.    The  valuers  made  a  valuation  forthwith,  and  on  the 
2nd  day  of  August  re-examined  the  crop,  and  reduced  the 
price  previously  settled.     It  was  held  that  the  time  was  of 
the  essence  of  the  contract,  and  that  as  the  revision  was  not 
made  on  the  Ist  of  August  it  was  inoperative  (u). 

An  arbitrator  who  is  appointed  to  make  a  periodical  assess-  Periodical 
ment  of  damages,  occasioned  by  the  continued  working  of  a       **^' 
mine,  at  the  expiration  of  every  two  months  from  a  particular 
day,  must  make  his  assessment  within  a  reasonable  time  after 
the  two  months  have  expired ;  for  the  limitation  of  the  periods 
is  imperative,  and  not  merely  directory  (x). 

In  cases  of  references  under  the  provisions  of  the  Lands  i^imit 
Clauses  Consolidation  Act,  1845,  when  two  arbitrators  have  Land^s 
been  appointed,  and  neither  of  them  refuses  or  neglects  to  ^^^^ 
act,  the  award  must  be  made  (unless  they  enlarge  the  time) 
**  within  twenty- one  days  after  the  day  on  which  the  last  of  trators 
such  arbitrators  shall  have  been  appointed  "  (y).  toting. 

In  other  cases  under  the  Act  the  limit  does  not  seem  so  One  of 
clearly  defined.  When  two  arbitrators  are  appointed,  but 
one  refuses,  or  for  seven  days  neglects  to  act,  the  other  may 
proceed  ex  parte,  according  to  section  30.  His  award  must 
it  is  apprehended,  be  made  within  three  calendar  months  by 
the  provisions  of  s.  23,  but  it  is  not  quite  obvious  what  date 
is  to  be  fixed  as  the  commencement  of  the  three  months, 
whether  the  date  of  his  own  appointment,  or  the  date  of  the 

(«)  Withers  v.  Drew,  Cro.  Eliz.  (x)  Stephens  v.  Lowe,  9  Bing. 

676.  32. 

(t)  Swinford,  In  re,  6  M.  i&  S.  (y)  8  &  9  Vict.  c.  18,  s.  31  ;  see 

226.  Appendix  of  Statutes  ;  Skerratt  tJ. 

(te)  Marshall  v.  Powell,  9  Q.  B.  North  Staffordshire  Railway  Com- 

779.  pany,  17  L.  J.  Gh.  161. 
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Part  II.    appointment  of  the  last  of  the  two  arbitrators,  or,  as  it  may 
CH.  iiL  a.  1.  reasonably  be  construed,  the  date  of  the  commencement  of 
his  power  to  proceed  ex  parte,  which  is  practically  the  date 
of  a  fresh  appointment  as  single  arbitrator  {z). 
Single  ar-        If  tbe  parties  concur  in  the  appointment  of  a  single  arbi- 
trator there  is  nothing  in  the  act  to  limit  his  authority,  unless 
section  23,  which  says,  that  "  if  when  a  matter  is  referred  to 
arbitration,  the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  -or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall 
be  settled  by  a  jury,**  is  to  be  held  as  applying  to  a  sole  arbi- 
trator, though  in  terms  it  contemplates  only  the  case  of  two 
arbitrators  and  an  umpire  (d). 
Sole  arbi-        The  limitation  of  time  in  s.  23  of  the  Lands  Clauses  Con- 
under  s.       solidation  Act,  1845,  applies  to  arbitrations  under  s.  68  of 
^^-  the  same  act ;  therefore  an  award  is  void  which  is  made  by 

an  arbitrator  more  than  three  months  after  his  appointment 
as  arbitrator  by  one  party  (the  other  party  having  refused  to 
appoint  any  arbitrator)  (6). 
Railway  Under  the  Railway  Companies  Arbitration  Act,  1859  (c), 

ArbitriT^^  the  arbitrator  or  arbitrators  are  to  make  their  award  within 
tion  Act,     such  timc  as  the  companies  may  agree  on,  and  failing  such 
agreement,  within  thirty  days  after  the  matters  are  referred 
to  them.    The  umpire,  unless  the  companies  otherwise  agree, 
may  enlarge  the  time  for  making  his  award  indefinitely  (d). 
Limitation       Under  a  local  inclosure  act,  which  enacted  that  the  award 
inciosure     should  be  made  within  six   years,  the  Court  of  Common 
act.  Pleas  treated  the  limitation  as  directory  merely,  and  not  as 

imperative,  and  supported  an  award  made  nineteen  years 
after  the  passing  of  the  act  (e). 

Arbitrator      m.  Authority  of  the  arbitrator  determined  by  making  the 

alter  award  award.]— Ab  soon  as  the  award  is  made  the  authority  of  the 

when         arbitrator,  having  once  been  completely  exercised  according 

to  the  terms  of  the  reference,  is  &t  an  end.     He  is  not  at 

(.:)  See,  however,  Evans  i\  Lan-  Yorkshire  Bail  way  CompaDy,  1  E. 

cashire   and   Yorkshire   Itailway  &  B.  754. 

Company,  1  E.  &  B.  764.  (c)  22  &  23  Vict.  c.  59,  S9.  17— 

(a)  See  The   Caledonian   Bail-  22. 

way  Company  v.Lockhart,3Macq.  (d)  22  &  23  Vict.  c.  59,  s.  23. 

808.  (e)  Doe  d.  Bobertn  v.  Mostyn,  12 

{b)  Evansv.  The  Lancashire  and  C.B.268. 
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liberty,  after  executing  the  award,  to  exercise  a  fresh  judg-  Part  II. 
meut  on  the  case,  and  alter  the  award  in  any  particular.  If  '  '  '  ' 
he  does  so  in  fact,  the  alteration  will  be  merely  nugatory, 
and  the  award,  as  originally  written,  will  stand  good ;  his 
act  will  be  like  a  mere  spoliation  by  a  stranger  (/).  He  is 
80  entirely  functus  officio,  that  he  cannot  even  correct  a 
manifest  error  in  the  calculation  of  figures  ((f) ;  or  where  the 
defendant  is  by  the  award  directed  to  pay  costs,  substitute 
instead  the  name  of  the  plaintiff,  though  such  amendment  be 
merely  to  make  the  expression  of  his  will  correspond  with  his 
original  intention  Qi) ;  or  make  a  new  award  identical  with 
the  old  one,  except  that  it  contains  words  giving  the  plaintiff 
the  costs  of  the  reference,  such  words  having  been  in  the 
arbitrator's  original  draft,  but  omitted  by  accident  from  the 
fair  copy  which  he  signed  as  his  first  award  (hh). 

Setting  the  award  aside  as  void  does  not  renew  his  autho-  Award  set 
rity,  BO  as   to   enable  him  to  make  a  fresh  award.      The  not  make 
authority  once  executed,  though  ineffectually,  is  gone   for  i^ewone. 
ever. 

Sometimes  the  submission  directs  or  empowers  the  arbi-  Power  to 
trator  to  make  one  or  more  awards.     Under  such  a  special  several 
provision  his  authority  will  of  course  not  necessarily  be  tor-  ^^*"^* 
minated  by  the  making  one*award,  though  final  as  to  part.  It 
is  not  till  he  has  made  what  he  intends  as  a  last  and  final 
award  within  the  meaning  of  the  submission,  that  his  power 
can  be  considered  as  executed  (i). 

It  seems,  under  a  statute,  though  the  award  is  intended  to  Award 
be  final,  an  arbitrator  may  sometimes  make  a  second  award,  making 
if  the  first  be  invalid.    A  railway  company  was  empowered  "^^^T^®^^ 
by  act  of  parliament  to  carry  its  line  by  means  of  a  bridge 
over  another  railway,  without  the  consent  of  the  owners  of 
the  latter  railway.    In  case  the  engineers  could  not  agree  on 
a  plan  for  the  bridge,  an  arbitrator  was  to  settle  the  plan. 
The  engineers  not  agreeing,  the  arbitrator  appointed  by  the 

(/)  Brooke  v,  Mitchell,  6  M.  &  (]ih)  Mordue  v.  Palmer,  L.  R.  C 

W.  473 ;  Henfree  v.  Bromley,  6  Chanc.    22,    reversing    judgment 

Eaafc,309  ;  Anon.  Jenk.  Rep.  129  ;  below  of  Bacon  V.-C. 

Trewr.  Barton,  1  C.  &  M.  633.  (i)  Dowse  v.  Coxe,  3  Bing.  20  ; 

{g)  Irvine  v.  Elnon,  8  Enst,  54.  Stephens  v.   Lowe,  9   Bino;.    32 ; 

(A)  Ward  v.  Dean,  3  B.  &  Ad.  Wrightson  v.  Bywater,  3  ^L  &  W. 

234 ;  Hall  v.  Hinds,  In  re,  2  M.  199. 
&  G.  847. 
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Part  II.    act  made  an  award  setting  forth  a  plan  for  the  bridge. 

^^•"'•^••^'  This  award  was  resisted  by  one  of  the  parties  interested,  as 
exceeding  the  authority  given  by  the  act.  The  objection 
was  felt  to  be  of  weight,  and  the  award  was  in  consequence 
abandoned  as  invalid  by  the  other  party,  at  whose  request  a 
second  award  was  made  by  the  arbitrator  respecting  the  same 
matter.  The  Court  of  Chancery,  distinguishing  this  from  a 
reference  by  private  agreement  of  parties,  held  that  the  arbi- 
trator was  not  functus  officio  by  making  the  first  award,  and 
that  the  second  was  as  valid  as  if  the  first  invalid  award  had 
not  been  made  (i). 


SECTION  II. 

ENLARGING  THE  TIME  FOR  MAKING  THE  AWARD. 

PabtII.        1.  Enlargement  of  the  time  by  the  arbitrator,] — Having 
"'  treated  of  the  ordinary  duration  of  the  arbitrator's  authority, 

Enlarging    -^^e  wiU  now  examine  how  it  may  be  prolonged  by  enlarge- 
ment. 

We  have  previously  seen  that  the  authority  of  the  arbi- 
trator expires,  if  he  has  not  made  his  award  within  the  time 
limited  by  the  submission.  It  often  happens  that  circum- 
stances prevent  the  award  being  made  in  time.  In  order  to 
prevent  the  expense  and  trouble  already  incurred  in  the  re- 
ference from  being  fruitless,  the  submission  generally  pro- 
vides that  the  arbitrator,  either  with  or  without  the  consent 
of  a  judge  or  the  court,  or  a  judge  alone,  may  give  an  ex- 
tended period  for  making  the  award.  The  more  common  and 
the  better  practice  is  to  give  the  arbitrator  alone  power  to 
enlarge  the  time  for  making  it. 
No  implied  Unless  the  submission  confer  this  power  upon  him,  he 
enUrge.       Cannot  by  any  act  of  his  own  prevent  his  authority  from 

expiring  with  the  lapse  of  the  time  originally  allotted. 
Enlarge-         When  he  has  the  power,  and  feels  it  necessary  to  use  it,  he 
should  take  care  to  make  the  enlargement  during  the  time 

(k)  Great  North- Western  Rail-      Company,  1  Collyer  Cas.  in  Chan. 
way  Company  r.  Clarence  Railway      V.-C.  K.  B.  5(>7. 
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primarily  fixed  for  making  the  award.   In  one  case  a  sugges-    Part  it. 
tion  was  thrown  out  by  a  judge,  that  an  enlargement  made  ^'"  "' 
immediately  after  the  expiration  of  the  original  limit  might  should  be 
possibly  be  valid  (Q,  but  there  was  no  expression  of  a  posi-  original 
tive  opinion  even  there,  and  there  certainly  has  not  been  any  *^^*''* 
decision  supporting  such  a  view.     So  far  from  it,  the  court 
has  refused  to  enforce  an  award  by  attachment,  where  the 
arbitrator's  endorsement  for  enlarging  the  time,  in  pursuance 
of  a  provision  that  the  time  should  be  enlarged  as  he  might 
require  and  a  judge  might  think  reasonable.,  was  dated  on  a 
day  subseqent  to  the  expiration  of  the  time  originally  given 
for  making  the  award  (m).      The  general  opinion  is  that  an 
enlargement  by  the  arbitrator,  made  after  his  original  time 
has  expired,  is  wholly  inoperative. 

If  the  arbitrator  is  to  make  his  award  before  any  day  not  Arbitra- 
exceeding  three  months  from  the  date  of  the  agreement  to  *ni,^*^ 
which  he  may  by  writing,  &c,,  enlarge  the  time  he  cannot  beyond 
extend  his  power  beyond  the  three  months  (mm),  months. 

A  very  special  submission  prescribing  the  mode  of  appoint-  Enlarge- 
ing  arbitrators,  and  directing  that  the  last  of  the  awards  pg^^j*^*^' 
should  be  made  before  the  1  st  of  July,  or  before  some  later 
day  to  be  appointed  by  the  arbitrators,  gave  the  arbitrators 
power  to  enlarge  the  time,  whether  mich  time  should  have 
jyrmously  expired  or  not.  Two  arbitrators  were  appointed 
after  the  Ist  of  July ;  after  which  the  arbitrators  enlarged  the 
time,  and  Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland, 
held  that  the  enlargement  revived  their  powers  (w). 

If  the  time  is  enlarged  "  until'*  a  day  named,  as  the  word  Enliu'gi..g 
"  until "  may  be  construed  either  inclusive  or  exclusive,  the  certoin 
arbitrator  will  generally  have  the  whole  of  the  day  named  ^Y- 
included,  and  may  make  his  award  at  any  time  during  that 
day  (o). 

A  submission  empowered  an  arbitrator  to  award  on  or  Defective 
before  a  certain  day  "  or  on  such  further  day  as  he  by  memo-  ^7^^  ^^ 

...  ,  enlargo. 

randum  in  writing  under  his  hand  to  be  endorsed  hereon." 

(0  Reid  V,  Fryatt,  1.  M.  &  S.  1.  Jones  &  Latouche,  68. 

(m)  Good  V.  Wilks,  cited  Tidd's  (o)    Kerr    v,    Jeston,    1    Dowl. 

Practice,  827,  9th  ed.  N.  S.  638  ;  Knox  v.  Simmonds,  3 

{fMt^   Denton  v.  Strong,  L.  R.  Brown,  C.  C.  358.    See  Dakins  \\ 

10  Q.  B.  117.  Wagner,  3  Dowl.  535 ;  R.  r.  Stc- 

(ii)  Dims.lale    v.  Robertson,    2  vena,  5  East,  244. 


138  DURATION   OF  AUTHORITY. 

Part  XL    The  court  held  that  notwithstanding  the  sentence  wasincom- 

frW    TTT   H    2 

_-! U  plete  by  the  omission  of  the  words  "shall  appoint"  they 

could  supply  the  defect,  and  that  the  arbitrator  had  authority 
to  enlarge  the  time  (p). 
St^FTh       ^^  *^®  submission  provide  that  the  death  of  a  party  shall 
of  a  party,  not  be  a  revocation,  and  contain  the  usual  power  fur  enlarg- 
ing the  time,  as  the  arbitrator  has  express  power  given  him 
to  make  his  award  after  the  death  of  either  party,  so  he  has 
incidentally  the  same  power  of  enlarging  the  time  after  that 
event  that  he  had  before  (q). 
When  When  the  submission  directs  that  the  time  may  be  enlarged 

order  for     ^s  the  arbitrator  may  require,  and  as  a  judge  or  the  court  may 
enlarge-      think  just  and  reasonable ;  if  the  arbitrator,  within  the  time 

ment  to  be     ,     ,     *'  , 

made.         limited,   make  an   endorsement   on  the  submission  that  he 
requires  further  time,  the  judge's  order  ratifying  that  enlarge- 
ment may  be  obtained  after  the  original  time  has  elapsed  (r). 
But  it  must  be  obtained  before  the  award  is  executed,  or  the 
arbitrators  will  have  no  authority  to  make  it  (s).    This  pro- 
vision requiring  that  a  judge's  order  should  be  obtained  to 
authenticate  the  enlargement  by  the  arbitrator  has  been  con* 
sidered  unadvisable,  and  that  the  question  of  enlargement 
bad  better  be  left  to  the  discretion  of  the  arbitrator  alone  (t). 
Enlarge-         When  a  cause  is  referred  to  two  arbitrators  with  power  to 
two  of  ^      them  to  appoint  a  third,  the  award  to  be  made  by  a  day 
three  arbi-  named  or  such  other  day  as  they  or  any  two  of  them  shall 
appoint ;  the  first  two  named  cannot  make  ar  valid  enlarge- 
ment of  the  time  until  the  third  is  appointed,  as  enlarging 
the  time  is 'an  act  of  judgment,  and  the  parties  have  a  right 
'  to  have  all  three  in  a  situation  to  exercise  a  judgment  on  the 
point  (u). 

How  en.         Unless  the  submission  prescribes  the  mode  in  which  the 
^^™^*^    enlargement  is  to  be  made,  the  arbitrator  may,  it  seems,  adopt 
made.         any  mode  that  expresses  his  intention  of  enlarging  the  time. 
A  verbal  appointment  made  to  both  parties  for  a  future  meet- 
ing to  be  held  on  a  day  beyond  the  limit  of  the  original 

(p)  Kirk  V.  Unwin,  6  Ex.  908.  107. 

(q)  Tyler  v,  Jones,  3  B.  &  C.         (<)  Reid  v.  Fryatt,  1  M.  &  S.  1. 
144  ;   Clarke   v.   Crofts,   4  Bing.  (u)  Beade  v,  Datton,  2  M.  &  W. 

143  69 ;  Hughes  v.  Qamett,  cited  2  M. 

(r)  Eeid  v,  Fryatt,  1  M.  &  S.  1.  &  W.  69. 

U  Mason  v,  Wallis,  10  B.  &  C. 
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period,  to  which  neither  party  objected,  was  considered  a  suffi-  Pabt  II. 

cient  enlargemeDt  to  that  day,  and  the  award  made  on  that  ' 
day  was  sustained  as  made  within  due  time  (x). 

If  the  submission  direct  the  manner  in  which  the  enlarge-  AcTOrding 

r^ ,      to  the  8ub- 

ment  is  to  be  made,  that  direction  should  be  literally  fol-  miasion. 
lowed. 

The  ordinary  provision  in  an  order  of  Nisi  Prius,  after 
directing  that  the  arbitrator  shall  make  and  publish  his  award 
on  or  before  a  certain  day  therein  named,  concludes  thus,  "  or 
OB  or  before  any  other  day  to  which  the  said  arbitrator  shall  By  writing 
by  any  writing  under  his  hand  to  be  endorsed  hereon,  from 
time  to  time  enlarge  the  time  for  making  his  said  award/'  In 
order  to  comply  with  this  clause  the  enlargement  must  be 
in  writing  and  under  his  hand,  and  must  be  endorsed  on  the 
order  of  reference  (y).  Where  the  submission  empowered  the 
arbitrator  thus  "  to  enlarge  the  time  to  the  2nd  of  November, 
or  to  such  other  or  ulterior  day  as  the  said  arbitrator  shall 
ultimately  appoint  and  signify  in  writing  under  his  hand  to 
be  endorsed  on  the  said  order  of  reference/'  the  court  held, 
that  no  obligation  rested  on  the  arbitrator  to  make  any 
endorsement  of  the  enlargement  of  the  time  unless  it  was 
extended  beyond  the  2nd  of  November,  and  that  an  enlarge- 
ment to  the  2nd  of  November,  which  was  not  endorsed  on  the 
order  of  reference,  was  perfectly  good  (z). 

No  particular  form  of  words  is  necessary  for  an  endorse-  No  parti- 
ment  to  enlarge  the  time  under  the  usual  power  in  the  sub-  ^^  enlar^ 
mission.    If  the  arbitrator  in  substance  express  his  opinion  ment, 
that  the  time  should  be  enlarged,  it  is  sufficient.     An  endorse- 
ment, *'  I  direct  that  a  rule  of  this  court  shall  be  applied  for 
by  counsel's  hand  to  enlarge  the  time  for  making  my  award," 
the  Court  of  Exchequer  inclined  to  think  a  good  execution  of 
the  ordinary  po  wer  given  to  the  arbitrator  to  enlarge  the  time, 
because  it  amounted  to  an  expression  of  his  opinion  that  an 
enlargement  was  requisite,  though  it  also  went  on  to  direct 
that  a  rule  of  court  should  be  applied  for,  which  according  to 
the  submission  was  unnecessjary  (a).     No  decision  was,  how- 

(x)  Barley  v.  Stephens,  1  M.  &  &  G.  350,  S.  C.  1  Dowl.  N.  S. 

W.  156.  198. 

(y)  Leggett  V.  Finlay,  6  Bing.  (a)  Hallett  v.  Hallett,  5  M.  & 

255.  W.  26,  S.  C.  7  Dowl.  389. 

(z)  DayiflOQ  v,  Gauntlett,  3  M. 
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Part  II. 
CH.  iir.  8. 2. 


Enlarging 
from  time 
t()  time. 


Enlarge- 
ment by 
umpire  not 
enlarge 
arbitra- 
tor's time. 


Enlarging 
under  the 
Lands 
Clauses 
Act. 


ever,  given  on  the  point.  It  may  also  be  observed,  that  the 
endorsement  does  not  direct  an  enlargement  to  any  day  cer- 
tain, as  the  usual  provision  in  the  submission  ^vould  seem  to 
require. 

It  is  not  necessary  that  the  submission  expressly  give  the 
arbitrator  power  to  enlarge /ram  time  to  time,  for  if  it  direct 
the  award  to  be  made  on  a  certain  day,  or  on  or  before  any 
other  day  to  which  the  arbitrator  should  enlarge  the  time,  he 
is  not  limited  to  a  single  enlargement,  but  may  enlarge  the 
time  as  often  as  he  finds  necessary  (6).  So  where  he  cannot 
enlarge  of  his  own  authority,  but  is  at  liberty  to  make  an 
application  to  the  couit  to  enlarge  the  time,  he  may  in  like 
manner  make  several  applications,  and  is  not  functus  officio 
at  the  expiration  of  the  time  gi'anted  by  the  first  enlarge- 
ment (c). 

If  an  umpire  has  to  award  on  the  matters  on  which  the 
arbitrators  do  not  agree,  and  some  matters  are  referred  to  him 
in  consequence,  his  enlargement  of  time  will  not  avail  as  an 
enlargement  of  time  by  the  arbitrators  so  as  to  enable  them 
to  award  on  the  remaining  matters  (ci). 

Under  the  Lands  Clauses  Consolidation  Act,  1845  (e),  when 
two  arbitrators  are  appointed  pursuant  to  the  act,  they  have 
a  limited  power  of  enlargement,  for  the  original  duration  of 
their  power  is  twenty-one  days  after  the  day  on  which  the 
last  of  the  arbitrators  is  appointed,  and  they  may  enlarge  the 
time  (/),  but  not  further,  it  would  seem,  than  three  calendar 
months  from  such  appointment  (g). 


Enlarging 
time  by 
conBent,  a 
new  sub- 
miBsion. 


•  II.  Enlargement  of  time  by  consent  of  the  parties,] — If  the 
submission  contain  no  power  for  enlarging  the  time,  or  if 
when  there  is  such  a  power  it  have  been  omitted  to  be  exer- 
cised, and  the  original  time  have  elapsed  without  an  award 
being  made,  the  authority  of  the  arbitrator  may  be  revived 


(h)  Payue  d.  Deakle,  1  Taunt. 
509 ;  Barrett  v.  Parry,  4  Taunt. 
657  ;  Leggett  i'.  Finlay,  6  Bing. 

255. 

(c)  Anon.  2  Chitty  Rep.  45. 

(d)  Lang  v.  Brown,  H.  L.  May  8, 

1 855.  ^       ^ 

(g)  8  &  9  Vict.  0.  18.    See  Ap- 


pendix of  Statutes.  See  s.  1,  d.  2, 
of  this  chapter,  p.  133  as  to  the 
limit  fixed  by  the  statute.  Sker- 
ratt  V.  North  Staffordshire  Rail- 
way, 17  L.  J.  Ch.  161. 

(/)  S.  31. 

07)  S.  23. 


ENLABGING  THE  TIME. 


141 


and  further  time  granted  by  the  consent  of  the  parties  (/i).    Part  li. 
This,  if  in  writing,  requires  a  stamp,  even  though  endorsed  on  _.'  '. 

the  arbitration  bond  (i).  Sometimes  a  judge's  order  is  drawn 
up  by  consent  for  enlarging  the  time  (k).  But  in  whatever 
manner  the  consent  be  given,  it  would  seem  to  amount  to  a 
new  submission.  Therefore,  where  the  submission  is  by  a 
judge's  order  or  order  of  Nisi  Prius,  the  enlargement  of  time 
should  be  made  by  an  instrument  of  the  saine  degree,  or  else 
there  maybeno  power  of  enforcingtheaward  by  attachment  (Z). 

In  case  within  s.  15  of  the  17  &  18  Vict.  c.  125,  the  Com-  Enlarge- 
men  Law  Procedure  Act,  1854,  the  consent  of  the  parties  to  ^^^^,J. 
an  enlargement  should  be  in  writing.  Common 

■D    ^  111*  1  n         iji^^  Tro- 

l>ut  a  party  who  attended  meetings  on  a  compulsory  refer-  ccduro 
ence  under  that  act  after  the  arbitrator's  time  had  expired,  -^^*- 
was  held   estopped  from  alleging  that  there  had  been  no 
'written  consent  to  enlarging  the  time,  and  the  award  was 
enforced  as  a  statutable  award  (m). 

The  conduct  of  the  parties  wiU  often  be  taken  to  amount  to  ConJuct 
a  consent  on  their  parts  to  an  enlargement  of  the  time,  and  a  consent  to 
consequent  continuation  of  the  arbitrator  s  authority  (n).         eniarge- 

If  after  the  time  has  expired  without  enlargement,  or  where  Attending 
an  invalid  enlargement  has  been  made,  they  attend  further  ™tCT  t^e 
meetings  before  him  with  a  full  knowledge  of  the  circum-  expired. 
stances,  and  without  making  any  objection  on  that  ground, 
they  will  be  precluded  from  saying  that  the  authority  of  the 
arbitrator  was  at  an  end  (o).     But  although  attending  several 
times  before  the  arbitrator  may  waive  all  objections  to  the 
sufficiency  of  previous  enlargements  of  the  time  made  by 
him,  invalid  for  want  of  a  judge's  order  to  ratify  them  as 
required  by  the  submission,  such  attendances  cannot  be  con- 


(h)  Benwell  v.  Hinxman,  1  C. 
M.  &  R.  935. 

(%)  Stephens  v,  Lowe,  9.  Bing. 
32 ;  Evans  v.  Thompson,  5  East, 
189. 

(i)  Staite  v.  Haddon,  9  Dowl. 
995. 

(I)  Hoyle  V,  Jennings,  cited  in 
Lawrence  v,  Hodgson,  1  Y.  &  J. 
16 ;  Burley  v.  Stephens,  1  M.  & 
W.  156  ;  Bennet  v.  Watson,  29 
L.  J.  Ex.  357  ;  Caledonian  Rail- 


way Company  v.  Lockhart,  3 
Macq.  808. 

(m)  Tyerman  v.  Smith,  25  L.  J. 
Q.  B.  369,  S.  C.  6  E.  &  B.  719. 

(n)  Winteringham  v.  Robertson, 
27  L.  J.  Ex.  301. 

(o)  Hick,  In  re,  8  Taunt.  694  ; 
Hallett  V.  Hallett,  7  Dowl.  389; 
Leggett  V,  Finlay,  6  Bing.  255  ; 
Lawrence  v.  Hodgson,  1  Y.  &  J. 
16 ;  Hawksworth  v,  BrammalL  6 
M.  &  C.  281. 
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Paet  IL 

CH.  III.  B.  2. 


Bringing 
forward 
new  mat- 
tera. 


Stating 
day  as 
limit. 


Enlarging 
time  by 
consent 
discharge 
of  surety. 


strued  to  imply  a  consent  that  the  arbitrator  may  make 
future  enlargements  by  himself  alone,  and  an  enlargement 
60  made  subsequent  to  the  last  meeting  in  the  reference  is 
entirely  void  (p). 

If  an  award  be  made  under  the  Lands  Clauses  Consolidiv- 
tion  Act,  1845  (5),  or  under  the  Common  Law  Procedure  Act, 
1854  (r),  by  consent  of  parties  after  the  statutable  period  has 
expired,  the  court  will  not  set  aside  the  award,  and  it  would 
seem  to  be  perfectly  valid,  for  the  parties  may  renounce  tho 
statutable  limit  introduced  for  their  own  advantage  (s). 

After  the  case  closed  on  both  sides,  and  the  time  expired, 
requesting  the  arbitrator  to  take  some  new  matters  into  bis 
consideration  is  such  a  recognition  of  his  authority  as  con- 
tinuing, that  the  consent  of  the  party  making  it  to  extend 
the  time  may  fairly  be  implied,  for  it  manifestly  refers  to  an 
award  which  the  arbitrator  has  still  to  make  (t). 

If  a  party  write  to  an  umpire,  telling  him  that  the  29th  of 
November  is  the  last  day  on  which  he  can  make  his  award, 
it  seems  very  doubtful  whether  it  is  competent  for  that  party 
afterwards  to  object  that  an  award  made  on  the  20th  of 
November  is  made  too  late  (u). 

When  the  time  has  once  been  suffered  to  expire  without 
an  award  having  been  made,  a  surety  for  the  performance  of 
the  award  will  be  discharged,  and  his  liability  will  not  be 
revived  by  the  parties  agreeing  to  give  the  arbitrator  further 
time  for  making  his  award.  Thus,  where  the  attorney  in  a 
cause  referred  had  undertaken  to  pay  the  amount  of  debt 
and  costs  which  his  client  should  be  awarded  to  pay,  and 
the  time  had  been  allowed  to  expire  without  enlargement, 
but  was  afterwards  enlarged  tty  a  judge's  order  drawn  up 
"by  consent  of  the  attorneys  and  agents  on  both  sides,"  it 
was  held  that  the  undertaking  was  at  an  end  when  the  limited 
time  had  once  passed  by,  and  that  the  attorney's  consenting 
to  the  enlargement  was  only  an  act  in  performance  of  his 
duty  to  his  client  as  attorney  in  the  cause,  and  therefore 


(p)  Mason  v,  Wallia,  10  B.  &  C. 

107. 

(q)  Palmer  r.  The  Metropolitan 
Kailway  Company,  31  L.  J.  Q.  B. 

259. 
(/•)  Bennett  v.  Wataon,  29  L.  J. 


Ex.  357,  S.  C.  6  H.  &  N.  831. 

(«)  Caledonian  Railway  Com- 
pany v.  Lockhart,  3  Macq.  808. 

(t)  R.  V.  Hill,  7  Price,  636. 

(u)  Higham  &  Jcasop,  In  re,  9 
Dowl.  203. 
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ought  not  to  be  considered  as  a  new  personal  undertaking  to    Pakt  TI. 
pay  the  amount  («).  ch^iils^. 


III.  Enlargement  of  time  hy  the  courts  of  law.] — Without  <^'ourt  no 
the  consent  of  the  parties,  neither  the  court  nor  a  judge  could  la^  power 
at  common  law  grant  any  enlargement  when  the  time  had  *°  enlarge, 
lapsed ;  the  authority  of  the  arbitrator  was  gone,  and  all  the 
proceedings  already  taken  became  ineffectual  (y). 

To  remedy  the  inconvenience  arising  from  this  failure  of  Power 
the  refei*ence,  the  statute  3  &  4  W.  IV.  c.  42,  has  made  a  &  4^w.iv 
provision  in  the  39th  section,  which  is  in  the  following  c.  42,8. 39. 
words : — "  And  whereas  it  is  expedient  to  render  references 
to  arbitration  more  effectual,  be  it  further  enacted,  that  the 
power  and  authority  of  any  arbitrator  or  umpire  appointed 
by  or  in  pursuance  of  any  rule  of  court  or  judge  s  order,  or 
order  of  Nisi  Prius,  in  any  action  now  brought,  or  by  or  in 
pursuance  of  any  submission  to  reference  containing  an 
agreement  that  such  submission  shall  be  made  a  rule  of  any 
of  his  Majesty's  courts  of  record,  shall  not  be  revocable  by 
any  party  to  such  reference  without  the  leave  of  the  court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  judge ;  and 
the  arbitrator  or  umpire  shall,  and  may,  and  is  hereby 
requited  to  proceed  with  the  reference,  notwithstanding  any 
such  revDcation,  and  to  make  such  award,  although  the 
person  making  such  revocation  shall  not  afterwards  attend 
the  reference ;  and  that  the  court  or  any  judge  thereof  may 
from  time  to  time  enlarge  the  tei^m  for  any  such  arbitrator 
making  his  award" 

All  the  courts  now  hold  that  this  power  is  general,  and  Court  can 
applies  to  all  cases,  whether  there  has  been  any  attempt  to  e^^o-^ge. 
revoke  or  not,  whether  the  arbitrator  has  failed  to  exercise 
his  power  or  has  once  enlarged  his  time  (jz). 


(x)  Staite  ».  Haddon,  9      Tcwl-M.  &  W.  156 ;   Doe  d.  Jones  v. 

995.  Powell,  7  Dowl,  539  ;  Parberry  v. 

(y)  Halden  v,  Glasscock,  5  B.  Newnham,  6  M.  &  W.  378,  S    C 

&  C.  390,  S.  C.  8  D.  &  B,  161  ;  9  Dowl.  288 ;   Lambert  v.  Hut^ 

Teaadale  v.  Atkins,   cited  Tidd*s  chinson,  2  M.  &  G.  858 ;    Bowen 

Pr.  826,  9th  ed.  v.  Williams,  3  Ex.  93  ;  Leslie  v, 

(z^  Potter  V.  Newman,  2  C.  M.  Kichardson,  6  C.  B.  378. 
t  R.  742 ;  Burlej  v,  St^hens,  1 
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Part  II. 

CH.  III.  8.  2. 

Enlarging 

umpire's 

time. 


Applica- 
tion re- 
fused 
party 
Dankmpt. 

Court  may 
enlarge 
after 
periocL 


After 
award. 


ituleto 
enlarge  not 
granted 
ex  parte. 


Limiting  the  arbitrator's  power  of  enlargement  to  three 
months  does  not  limit  the  power  of  the  court  to  enlarge  (a). 

The  power  of  an  umpire  may  be  enlarged  under  this  pro- 
vision, for  he  is  included  in  the  term  "  arbitrator "  in  the 
statute  (6). 

The  Irish  Court  of  Queen's  Bench  refused  to  enlarge  the 
time  which  had  elapsed,  on  the  application  of  the  assignees 
of  one  of  the  parties  who  had  become  bankrupt  (c). 

A  distinction  between  enlargement  by  the  arbitrator  and 
enlargement  by  the  court  should  be  noted.  The  arbitrator 
must  exercise  his  power  of  enlarging  during  the  period 
limited  for  making  his  award,  while  the  period  within  which 
the  court  will  make  an  order  for  this  purpose  is  only  limited 
by  its  own  discretion  (d).  Even  where  the  submission  gave 
power  to  the  arbitrator  to  enlarge  the  time,  "  but  so  as  the 
period  to  which  the  time  shall  be  so  enlarged  shall  not  exceed 
the  1st  July/*  a  judge  on  the  29th  June  enlarged  the  time  to 
the  1st  December,  and  the  court  held  it  good  (e). 

If  an  arbitrator  have  made  his  award  after  the  time  has 
elapsed,  the  court  may,  notwithstanding,  after  that  enlarge 
the  time  (/).  The  effect  of  the  order  of  court  is  to  render 
valid  any  step  taken  from  the  lapse  of  the  first  period  until 
the  expiration  of  the  time  limited  by  the  order  (g). 

Before  any  application  can  be  made  for  an  enlargement, 
the  submission  must  be  made  a  rule  of  court  (h). 

A  rule  or  order  to  enlarge  the  time  will  not  be  granted  ex 
parte,  without  affording  the  opposite  party  opportunity  to 
show  cause  against  it  (i).  Nor  will  it  bo  granted  as  of 
course.     Where  a  long  time,  such  as  two  or  three  years,  has 


(a)  Denton  v.  Strong,  L.  R  9  Q. 
B.  117. 

(6)  Bowen  v.  Williams,  3  Ex. 
93;  Johnson  v.  Collie,  24  L.  J. 
Q.  B.  64. 

(c)  Gatfhey  v.  Killen,  12  Ir.  C. 
L.  Eep.  App.  XXV. 

(d)  HaU  V.  Rouse,  4  M.  &  W. 
24,  per  Parke,  B.  26 ;  Parberry  r. 
Newnham,  7  M.  &  W.  378  ;  Leslie 
17.  Richardson,  6  0.  B.  378 ;  Bowen 
V,  Williams,  3  Ex.  93. 

(c)  Parkes  v.  Smith,  15  Q.  B. 


297. 

(/)  Browne  v.  Collyer,  2  L.  M. 
&  P.  470,  S.  C.  20  L,  J.  Q.  B.  426; 
Ward  V,  The  Secretary  at  War, 
32  L.  J.  Q.  B.  63. 

((/)  Lord  V.  Lee,  9  B.  &  S.  269, 
S.  C.  37  L.  J.  Q.  B.  121  ;  L.  R.  3 
Q.  B.  404.  See  Warner  v.  Powell, 
L.  R  3  Eq.  Cas.  261. 

(h)  Lambert  v.  Hutchinson,  2 
M.  &  G.  858  ;  2  Tidd.  859. 

(0  Clarke  v,  Stocken,  5  Dowl. 
32  ;  3  Scott,  90. 
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elapsed  siace  anything  has  been  done  in  the  reference  it  will    Part  ll. 
be  refused  (A;).  -  ch^i.8.2. 

Where  the  appointment  of  an  umpire  was  not  clearly  good, 
Crompton,  J.,  enlarged  the  time  qivantwm,  valeatj  leaving  the 
objection  to  the  validity  of  the  appointment  open  (l). 

If  it  appear  that  the  cause  has  been  referred  by  order  of  Drawing 
Nisi  Prius,  and  that  the  order  has  been  made  a  rule  of  court, 
it  is  sufficient  to  draw  up  the  rule  Nisi  for  the  enlargement 
on  reading  the  affidavits  and  order  of  Nisi  Prius.  It  is  not 
necessary  that  it  be  drawn  up  on  reading  the  rule  making  the 
order  of  reference  a  rule  of  court  (m). 

Entitling  the  order  as  in  a  cause  in  court   where  the  Order  with 
reference  is  not  in  a  cause,  but  by  agreement,  is  an  immaterial  ^^^^ 
error,  and  will  be  rejected  as  surplusage  (n). 

IV.  Enlargement  under  the  Common  Law  Procedure  Act,  Enlarge- 
1854.1— By  the  Common  Law  Procedure  Act,  1854,  17  &  18  ^\^ 

J         J  ^  '  '  ^  good  cause, 

Vict.  c.  125,  s.  15,  "it  shall  be  lawful  for  the  superior  court  under 
of  which  such  submission,  document,  or  order*'   [i.e.,  any  Law^i?S- 
submission  by  consent  which  may  be  made  a  rule  of  court,  or  cedure 

1       /.  1  r  1  /.       .         -A.ct,  1854. 

any  order  for  a  compulsory  reference,  or  any  order  referring 
an  award  back],  "  is  or  may  be  made  a  rule  or  order,  or  for 
any  judge  thereof,  for  good  cause  to  be  stated  in  the  rule  or 
order  fur  enlargement,  from  time  to  time  to  enlarge  the  term 
for  making  the  award ;  and  if  no  period  be  stated  for  the 
enlargement  in  such  consent  or  order  for  enlargement,  it  shall 
be  deemed  an  enlargement  for  one  month." 

The  above-mentioned  Act  does  not  repeal  the  provisions  as 
to  enlargement  of  s.  39  of  the  statute  3  &  4  W.  IV;  c.  42, 
though  it  would  be  more  convenient  if  there  were  only  one 
provision  on  the  subject  (o). 

This  section  does  not  authorize  the  court  or  a  judge  to  Not  apply 
enlarge  the  time  in  references  under  the  Public  Health  Act,  !lf®^®' 
1848,  11  &  12  Vict.  c.  63,  where  the  umpire  has  failed  to  imder 
enlarge  his  time  (p).  H^Lith 

Omitting  to  state  the  cause  of  enlargement  does  not  make  ^^»  ^^^S- 

(i)  Lambert  v.  Hutchinson,  2         (n)  Oldfield  v.  Price,  6  C.  B. 

M.  &  G.  858  ;  Andrews  v.  Eaton,  539. 
7  Ex.  221.  (o)  Ee  Burden,  27  L.  J.  C.  P. 

(0  Johnson  v.  Collie,  24  L.  J.  250. 
Q.  B.  64.  (p)  Kellett  v.  Local  Board  of 

(m)  Browne  v.  Collyer,  20  L.  J.  Health  of  Tranmere,  34  L.  J.  Q. 

Q.  B.  426.  B,  87. 
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Pabt  IL  the  order  a  nullity.     It  is  therefore  valid  if  no  application  be 
made  to  set  it  aside  (g). 

Sta^'itfa        V.  Enlargement  of  tvme  by  a  court  of  eqwUy.] — ^Where  a 
equity       Submission  to  reference  by  agreement  has  been  made  an 
courts.       ^p^g^  Jq  Chancery,  Stuart,  V.-C,  has  decided,  that  a  court  of 
equity  has  power  to  enlarge  the  time  under  the  enactments 
of  the  3  &  4  W.  IV.  c.  42,  s.  39,  and  the  Common  Law 
Procedure  Act,  1854  (r). 
Time  In  some  instances,  where  by  the  misconduct  of  a  party  to 

en?iu^ed  ^  ^^^  submission  the  arbitrators  have  been  unable  to  perform 
in  equity,  their  duty  within  the  time  limited,  as  where  the  seller  pre- 
vented them  from  entering  upon  lands  to  value  them  pursuant 
to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitration, 
equity  has  practically  enlarged  the  time,  by  directing  the 
arbitrators  to  make  their  award  notwithstanding  the  time 
had  expired,  and  by  enforcing  a  specific  performance  against 
him  according  to  their  valuation  (s). 
Lands  A  submission  to  arbitration  under  the  Lands  Clauses  Con- 

Act"^^*  solidation  Act,  1845,  having  been  made  a  rule  of  Chancery, 
and  the  award  having  been  remitted  to  the  umpire,  that  court 
held  that  it  had  power  to  enlarge  the  time  for  making  the 
award  under  the  Common  Law  Procedure  Act,  1854  (t). 


SECTION  III. 

OF  REVOKING  THE  ARBITRATOR'S  AUTHORITY. 

Part  IL       I.  Revocation  by  common  law  at  the  wiU  of  a  party.'l — At 
CH.III.8.3.  cQmnjQjj  la^  i^jjg  authority  of  the  arbitrator  might  at  any 

At  com-  time  before  the  award  was  made  have  been  revoked  at  the 
Bubmi38ion  pleasure  of  any  party  to  the  submission  (a),  whether  the 
revocable    submission  was  by  agreement  in  writing  (6),  by  bond  (c),  or 

(g)  Bardon,  In  re,  27  L.  J.  C.  P.  pany,  In  re,  L.  R.  4  Ch.  App.  654. 

250.  (a)  Bac.  Ab.  Arb.  B. ;  Green  p. 

(r)  Wamer  v.  Powell,  L.  R  3  Pole,J6  Bing.  443 ;  Com.  Dig.  Arb. 

Eq.  Cas.  261.    See,  however,  Hall  D.  6. 

tj.  Ellis,  9  Sim.  530.  (6)  Newgate  t?.  Degelder,  2  Keb. 

($)  Morse  v.  Merest,  6  Madd.  26.  10,  20,  24. 

See  Dimsdale  V.  Robertson,  2  Jones  (r)  Milne  t^.  Qratrix,    7   East, 

&  Latouche,  68.  607. 

if)  Dare  Valley  Railway  Com- 
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deed  (d),  by  judge's  order  (e),  by  order  of  Nisi  Prius  (/),  or    Pabt  ll. 
by  rule  of  court  (jf),  and  notwithstanding  it  was  made  irre-      ' 
vocable  by  the  express  words  of  the  submission,  for  nothing  until 
under  a  legislative  power  could  make  that  irrevocable  which  made. 
was  in  its  nature  revocable,  for  the  arbitrator  being  con- 
stituted and  put  in  the  place  of  the  parties  by  their  consent 
to  act  for  them,  could    no   longer    act    than  he  had  such 
consent,  and  any  award  made  subsequent  to  a  revocation  was 
a  mere  nullity  (ft). 

Either  party  could  revoke  the  submission,  and  if  there  were  One  of 
several  plaintiffs  or  several  defendants,  any  one  of  those  partes  re- 
plaintiffs  or  defendants  could,   it   seems,   by  revoking  the  coking 
authoritv   of  the   arbitrator,   render  the  submission   void  as  to  all. 
as  to  all,  even  against  the  will  of  his  co-plaintiffs  or  co- 
defendants  (i).     This,  indeed,  has  been  doubted  in  works  of 
great  authority  (k).    It  is  clear  that  in  equity,  where  defend- 
ants often  have  different  interests,  the  revocation  by  one 
defendant  may  annul  the  submission  (l). 


It  does  not  seem  to  be  clearly  determined  whether,  when  Whether 

-I  ■••••J  lii  j«  j.i_  J        revocation 

the  submission  is  under  seal,  the  revocation  must  be  under  ^f  gubmis- 
seal  also,  though  the  more  general  opinion  seems  to  be  that  ^°^  ^^^^^ 
a  revocation  under  seal  is  necessary  (m).  be  by  deed. 

In  a  later  case  it  was  assumed  on  argument  that  the 
pleadings  in  Vynior's  case  showed  that  the  revocation  was  by 
deed  (n). 

Though  there  is  no  case  deciding  that  the  countermand 
need  be  under  seal,  there  are  some  statements  in  works  of 
authority  to  that  effect.  In  an  old  text-book  (o)  it  is  said, 
"  If  the  parties  put  themselves  in  award  without  deed  they 
may  discharge  the  arbitrators  without  deed,  or  enlarge  the 


(d)  Warburton  v,  Storr,  4  B  & 
C.  103. 

(e)  Aston  v,  George,  2  B.  &  A. 
395 ;  Greenwood  v.  Misdale,  1 
M^Lel.  &  Y.  276. 

(/)  Green  v.  Pole,  6  Bing.  443. 

(a)  Green  v,  Pole,  6  Bing,  443. 

(A)  Bac  Ab.  Arb.  B. ;  Hide  v. 
Petit,  1  Caa.  in  Chanc.  185,  S.  C. 
2  Freem.  133  ;  Marsh  v.  Bulteel, 
6  B.  &  A.  507,  S.  C.  1  D.  &  R. 
10^. 

Ci)  Com.  Dig.  Arb.  D.  5  ;  RoUe 


Ab.  Authority,  D.  1,  2,  p.  331  ; 
Vin.  Ab.  Authority,  H,  1,  2. 

(k)  Bac.  Ab.  Arb.  B. ;  West's 
Symb.,  Part  II.  tit.  Compromise, 
s.  42  ;  Wilde  r.  Vinor,  1  Brownl. 
62. 

(Q  Haggett  r.  Welsh,  1  Sim. 
134. 

(m)  Vynior's  case,  8  Coke  Rep. 
81  b;  Wilde  t?.  Vinor,  1  Brownl. 
62. 

(w)  R.  V.  Wait,  1  Bing  121. 

(o)  Fitzherbert  Ab.  Arb.  22. 

L  2 


H6  DURATION  OF  AUTHORITY. 

Part  II.  the  order  a  nullity.     It  is  therefore  valid  if  no  application  be 

CH.  III.  S.^.  •%       .  I*.         *  ■^       /\ 

. made  to  set  it  aside  (g). 

Statutes        V.  Enlargement  of  timfie  by  a  court  of  eqmty.] — ^Where  a 
equity       Submission  to  reference  by  agreement  has  been  made  an 
courts.       order  in  Chancery,  Stuart,  V.-C,  has  decided,  that  a  court  of 
equity  has  power  to  enlarge  the  time  under  the  enactments 
of  the  3  &  4  W.  IV.  c.  42,  s.  39,  and  the  Common  Law 
Procedure  Act,  1854  (r). 
Time  In  some  instances,  where  by  the  misconduct  of  a  party  to 

eniM^ed  ^  *^®  submission  the  arbitrators  have  been  unable  to  perform 
in  equity,  their  duty  within  the  time  limited,  as  where  the  seller  pre- 
vented them  from  entering  upon  lands  to  value  them  pursuant 
to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitration^ 
equity  has  practicsJly  enlarged  the  time,  by  directing  the 
arbitrators  to  make  their  award  notwithstanding  the  time 
had  expired,  and  by  enforcing  a  specific  performance  against 
him  according  to  their  valuation  (a). 
Lands  A  submission  to  arbitration  under  the  Lands  Clauses  Con- 

Act"*^^  solidation  Act,  1845,  having  been  made  a  rule  of  Chancery, 
and  the  award  having  been  remitted  to  the  umpire,  that  court 
held  that  it  had  power  to  enlarge  the  time  for  making  the 
award  under  the  Common  Law  Procedure  Act,  1854  (t). 


SECTION  IIL 


OF  REVOKING  THE  ARBITRATOR  S  AUTHORITY. 

Part  il  I.  Revocation  by  common  law  at  the  wUl  of  a  paHyJ] — At 
CH.III.8.8.  common  law  the  authority  of  the  arbitrator  might  at  any 
At  com-  time  before  the  award  was  made  have  been  revoked  at  the 
submission  pleasure  of  any  party  to  the  submission  (a),  whether  the 
revocable    submission  was  by  agreement  in  writing  (6),  by  bond  (c),  or 

{q)  BurdoD,  In  re,  27  L.  J.  C.  P.  pany,  In  re,  L.  R.  4  Ch.  App,  564. 

250.  (a)  Bac.  Ab.  Arb.  B. ;  Green  r 

(r)  Wamer  v.  Powell,  L.  R.  3  Pole,J6  Bing.  443 ;  Com.  Dig.  Arb. 

Eq.  Cas.  261.    See,  however.  Hall  D.  5. 

V.  Ellis,  9  Sim.  530.  (6)  Newgate  v.  Degelder,  2  Keb 

(8)  Morse  v.  Merest,  6  Macld.  26.  10,  20,  24. 

See  Dimsdale  t\  Robertson,  2  Jones  (c)  Milne  v,  Gratrix^    7   Blast, 

&  Latouche,  68.  607. 

(t)  Dare  Valley  Railway  Com- 
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deed  (d),  by  judge's  order  (e),  by  order  of  Nisi  Prius  (/),  or    Pabt  il 

by  rule  of  court  (g),  and  notwithstanding  it  was  made  irre-  _J ! 

vocable  by  the  express  words  of  the  submission,  for  nothing  ^^^^V. 
under  a  legislative  power  could  make  that  irrevocable  which  made, 
was  in  its  nature  revocable,  for  the  arbitrator  being  con- 
stituted and  put  in  the  place  of  the  parties  by  their  consent 
to  act  for  them,  could  no  longer  act  than  he  had  such 
consent,  and  any  award  made  subsequent  to  a  revocation  was 
a  mere  nullity  (ft). 

Either  party  could  revoke  the  submission,  and  if  there  were  One  of 
several  plaintiffs  or  several  defendants,  any  one  of  those  ^Lt^s  re- 
plaintiffs  or  defendants  could,    it   seems,   by  revoking  the  vokii^ 
authoritv   of  the   arbitrator,   render  the  submission   void  as  to  all. 
as  to  all,  even  against  the  will  of  his  co-plaintiffs  or  co- 
defendants  (i).     This,  indeed,  has  been  doubted  in  works  of 
great  authority  (k).    It  is  clear  that  in  equity,  where  defend- 
ants often  have  different  interests,  the  revocation  by  one 
defendant  may  annul  the  submission  (I). 


It  does  not  seem  to  be  clearly  determined  whether,  when  Whether 
the  submission  is  under  seal,  the  revocation  must  be  under  S^submis- 
seal  also,  though  the  more  general  opinion  seems  to  be  that  "°^  ^^^^^ 
a  revocation  under  seal  is  necessary  (m).  be  by  deed 

In  a  later  case  it  was  assumed  on  argument  that  the 
pleadings  in  Vynior'a  case  showed  that  the  revocation  was  by 
deed  (n). 

Though  there  is  no  case  deciding  that  the  countermand 
need  be  under  seal,  there  are  some  statements  in  works  of 
authority  to  that  effect.  In  an  old  text-book  (o)  it  is  said, 
''If  the  parties  put  themselves  in  award  without  deed  they 
may  discharge  the  arbitrators  without  deed,  or  enlarge  the 


{d)  Warburton  r.  Storr,  4  B  & 
0. 103. 

(«)  Aston  t?.  George,  2  B.  &  A. 
396;  Greenwood  r.  Misdale,  1 
MTLel  &  Y.  276. 

(/)  Green  v.  Pole,  6  Bing.  443. 

(cr)  Green  r.  Pole,  6  Bing,  443. 

(11)  Bac.  Ab.  Arb.  B. ;  Hide  v. 
Petit,  1  Caa.  in  Chanc.  185,  S.  C. 
2  Freem.  133  ;  Marsh  v.  Bulteel, 
5  B.  &  A,  507,  S.   C.   1  D.  &  R. 

loe. 

(i)  CouL  Dig.  Arb.  D.  5  ;  RoUe 


Ab.  Authority,  D.  1,  2,  p.  331  ; 
Vin.  Ab.  Authority,  H.  1,  2. 

(k)  Bac  Ab.  Arb.  B.  ;  West's 
Symb.,  Part  II.  tit.  Compromise, 
8.  42  ;  Wilde  v,  Vinor,  1  Brownl. 
62. 

(0  Haggett  V.  Welsh,  1  Sim. 
134. 

(m)  Vynior'a  case,  8  Coke  Rep. 
81  bj  Wilde  t?.  Vinor,  1  Brownl. 
62. 

(n)  R.  u.  Wait,  1  Bing  121. 

(o)  Fitzherbert  Ab.  Arb.  22. 
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DURATION  OF   AUTHORITT. 


Part  IL  day  without  deed,  but  if  the  submission  be  hj  deed  it  is 
cH.m.8.3.  otherwise,  per  Finch."  In  another  old  work  it  is  stated 
more  strongly.  "  If  the  submission  be  by  deed  the  discharge 
must  likewise  be  by  deed"  (p).  And  reference  is,  in  both 
works,  made  to  the  same  Year-book,  H.  49  E'lw.  III.  9. 
On  looking,  however,  to  tho  Year-book  in  question,  there  is 
nothing  to  be  found  on  the  point. 

There  is,  however,  one  decided  authority  that  a  parol  pro- 
hibition to  the  arbitrator's  further  proceeding  in  the  reference 
is  a  full  repeal  of  the  authority  conferred  on  him  by  the 
arbitration  bond  (3). 


Revoking        To  revoke  a  Nisi  Prius  ordet  of  reference,  while  it  was 
Niri  Prius.  revocable  by  act  of  a  party,  a  writing  not  under  seal  was 
sufficient  (r). 

From  the  marginal  note   of  the  case  last    cited    («),  it 
would  seem  that  the  courts  were  of  opinion  that  a  revo- 
cation  signed    by    the    attorney    acting   for    a    party    is 
sufficient. 
Notice  of        In  order,  however,  to  make  a  revocation  by  act  of  party 
to  arbitra-  Complete,  notice  of  it  must  be  given  to  the  arbitrator,  or  his 
^r.  authority  will  not  be  determined  ;  but  when  the  revocation 

is  by  marriage  or  death,  no  notice  of  the  revocation  is  neces- 
sary (t). 

The  act  of  revocation,  however,  we  have  previously  (ti) 
seen,  is  a  breach  of  the  submission.  Before  the  statute  {x) 
of  W.  JV.,  when  revocation  by  the  mere  will  of  the  party  was 
possible,  the  revocation  of  the  submission  after  it  had  been 
made  a  rule  of  court  was  a  contempt,  and  an  attachment 
would  issue  (y),  or  an  action  would  lie  (z)  against  the  party 
revoking. 
Submis-  A  submission  under  the  statute  the  9  &  10  W.  III.  c.  15, 

^Se  nilT  could  not  properly  be  made  a  rule  of  court  after  revocation 


Revooa- 
tion 

breach  of 
Bubmia- 
sion. 


(p)  West's  Symb.   Part  II.  tit. 
Compromise,  s.  42. 

(q)  Barker  v.  Lees,  2  Keb.  64. 


[r) 


(f)  Doe  d.  TumboU  v.  Brown, 

5  B.  &  C.  384  ;  R.  v.  Bardell,  6  A. 

6  £.  619. 

(»)  R.  V,  Bai'dell,  5  A.  &  E.  619. 

(t)  Marsh  v.  Bulteel,  6  B.  &  A. 
507  ;  Vynior's  case,  8  Coke  Rep. 
81,  b ;  Com.  Dig.  Arb.  D.  5  ;  Vin. 


Ab.  Authority,  E.  3,  4  ;  Blundell 
V.  Brettargh,  17  Ves.  232. 

(u)  See  P.  I.  ch.  3,  s.  8,  as  to 
enforcing  the  submission. 

(x)3&4  W.  IV.  c.  42,8.39. 

(y)  Haggett  v,  Welsh,  1  Sim. 
134 ;  Green  v.  Pole,  6  Bing.  443  ; 
Milne  v,  Qratrix,  7  East,  607. 

(z)  Skee  v.  Coxon,  10  B.  &  C. 
483. 
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and  if  it  were,  it  would  be  set  aside :  for  when  the  submission     I* art  ll. 

CH  III  8  8 

was  gone,  there  was  nothing  to  make  a  rule  of  court ;  though  _J ' 

a  submission  by  judge's  order  not  being  dependent  on  the  ^^f^"'* 
statute  might  be  made  a  rule  after  revocation  to  enforce  the  cation, 
other  terms  of  the  order  (a). 

If  the  submission  be  not  one  that  can  be  made  a  rule  of  Action  for 
court,  the  only  remedy  is  by  action  for  breach  of  the  bond  (6), 
covenant  (c),  or  agreement  (d),  to  refer,  for  the  revocation  is 
a  breach  of  the  promise  to  "  pa'^form,'*  the  award,  although 
the  usual  words,  "  to  stand  to  and  abide  by  "  the  award  are 
omitted  (e).  The  costs  already  incurred  in  the  reference 
may  be  recovered  as  damages.  In  such  an  action  it  is 
sufficient  to  allege  that  the  defendant  by  a  certain  deed 
revoked  the  arbitrator's  authority.  The  pleadings  need  not 
aver  any  notice  to  the  arbitrator,  as  that  is  implied  in  the 
word  revoke,  since  the  revocation  is  not  complete  without 
notice  (/). 

The  defendant  may  plead  in  answer  that  he  was  justifie J  Justifica- 
in  revoking  the  submission,  and  if  he  can  show  that  he  had  be  pleaded, 
good  grounds  for  the  proceeding,  judgment  will  be  given  in 
his  &vour.     If  he  discover  that  the  arbitrator  or  the  oppo-  J^f^?" 
site  party  have  grossly  misconducted  themselves,  that  would  arbitrator 
amount  to  a  defence,  for  it  would  be  hard  that  he  should  ^^  ^*^^* 
have  to  pay  them  damages  for  depriving  them  of  a  power 
which  they  had  abused  (g).    So  when  the  bankruptcy  of  a  Bank- 
party  to  the  submission  will  prevent  the  other  party  from  ^^n^nt 
reaping  any  benefit  from  the  award,  supposing  it  to  be  made 
in  his  favour,  that  will  generally  excuse  the  latter  for  revok- 
ing the  authority  and  incurring  no  further  expense  in  the 
reference  (h).     So  in  action  of  covenant  against  a  woman  Marriage 
and  her  husband,  alleging  a  covenant  of  the  female  defendant  ^y«>n«ent. 
when  sole,  to  abide  by  and  perform  an  award,  and  laying  as 
a  breach  that  the  female  defendant  had  revoked  the  authority 

(a)  Aston  v.  George,  2  K  &  A.  C.  103  :  Brown  v.  Tanner,  1  C.  & 

396;  King  v.  Joseph,  5  Taunt.  P.  651. 
452.  (/)  Marsh  v.  Bulteel,  6  B.  &  A. 

(6)  Noble  V.  Harris,  3  Keb.  745.  507  ;  Vynior's  case,  8  Bep.  81,  b. 

(c)  King  ».  Joseph,  5  Taunt.  452.  (g)  Brown  v.  Tanner,  1  C.  &  P. 

(d)  Newgate  v.  Degelder,  2  Keb.  651 ;  Stewart  v.  Williamson,  2  M. 
10,  20, 24  ;  Skee  v.  CJoxon,  10  B.  &  P.  765. 

&  C.483..  (h)  Maish  «.  Wood,  9  B.  &  C. 

(e)  Warburton  v.  Storr,  4  B.  &      659. 
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Part  II. 
CH.  in.  B.  8. 


Revoca- 
tion pro- 
hibited 
without 
leave  of 
court,  &c. 


3&4 
W.IV. 
c.  42,8.39. 


No  prohi- 
bition un- 
less sub- 
mission 
within 
statute. 


of  the  arbitrators  by  marriage,  it  is  open  for  the  defendants 
to  plead  that  the  marriage  took  place  with  the  consent  of  the 
plaintiff  (i)- 

There  is,  it  seems,  no  instance  of  the  courts  of  law  inter- 
fering to  restrnin  an  arbitrator  from  making  an  award  after 
revocation.  Though  the  award  may  be  a  nullity,  the  courts 
of  law  disclaim  the  power  of  preventing  him  making  it  (k), 

II.  Revocation  by  leave  of  tJie  coxiH^ — The  arbitrary  power 
of  revocation  having  been  much  abused,  and  cases  formerly 
being  frequent  in  v^rhich  a  party  having  gathered  that  the 
opinion  of  the  arbitrator  was  hostile  to  him,  immediately 
revoked  his  submission,  the  legislature,  to  prevent  the  delay 
and  useless  expense  thus  caused,  has  provided,  by  the  3  &  4 
W.  IV.  c.  42,  s.  39,  "  that  the  power  and  authority  of  any 
arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule 
of  court  or  judge's  order,  or  order  of  Nisi  Prius,  in  any  action 
now  brought,  or  which  shall  be  hereafter  brought,  or  by  or  in 
pursuance  of  any  submission  to  reference  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  any  of  his 
Majesty's  courts  of  record,  shall  not  be  revocable  by  any 
party  to  such  reference  without  the  leave  of  the  court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  judge ;  and 
the  arbitrator  or  umpire  shall  and  may  and  *is  hereby  re- 
quired to  proceed  with  the  reference,  notwithstanding  any 
such  revocation,  and   to   make    such   award,  although  the 
person  making  such  revocation  shall  not  afterwards  attend 
the  reference,"  &c.  (i). 

But  in  order  to  deprive  a  party  of  his  common-law  power 
of  revocation,  the  case  must  be  clearly  brought  within  one  of 
the  two  distinct  branches  of  the  section,  eitherthat  the  parties 
have  consented  to  a  rule  of  court,  judge's  order,  or  order  of 
Nisi  Prius  in  an  action,  or  that  the  submission  contains  an 
agreement  for  making  it  a  iiile  of  "one  of  his  Majesty's 
courts  of  record.'*  This  latter  branch  evidently  points  to  the 
Stat.  9  &  10  W.  III.  c.  15,  and  to  the  submissions  within  that 
Act  (m). 


{%)  Charnley  v.  Win  Stanley,  5 
East,  266. 

{h)  R«.  Bardell,  5  A.  &  E..619. 


(Q  The  Irish  Act,  3  &  4  Vict. 
c.  103,  8.  63,  has  like  provisions. 
(m)  R.  V,  Bardell,  6  A.  &  E.  619, 
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It  has  been  stated  by  the  Vice-Chancellor  Shadwell  that  Part  ii. 
theproyisions  respecting  arbitration  in  the  Act  of  W.  IV,  ^"•"^"'^'  ' 
apply  only  to  courts  of  law  (n\     If  this  be  so,  a  submission  Not  apply 

to  Bubinis' 

by  order  of  equity  made  in  a  suit  would  still  remain  revo-  don  by 
cable.     But  a  submission  by  agreement  made  an  order  of  order  of 
Chancery  under  the  statute  of  W.  III.,  seems  to  be  within  made  in  a 
the  pale  of  the  enactment  (o).  ^^^ 

As  the  whole  section  is  framed  to  apply  to  civil  actions  Or  to  in- 
only,  it  does  not  affect  the  right  to  revoke,  where  an  indict*    ^^  ™®^  ' 
ment  and  all  matters  in  difference  have  been  referred  by  order 
of  Nisi  Prius  {p). 

Where  a  submission  by  agreement  in  writing  does  not  con-  Effect  of 
tain  a  clause  for  making  it  a  rule  of  court,  the  submission  Law'pro- 
remains  revocable  at  the  will  of  either  party  until  the  award  cedureAct, 
is  made,  notwithstanding  that  the  agreement  might  now  be  17  &  is 
made  a  rule  of  court  under  the  17th  section  of  the  stat.  17  Vict-<^-i25. 
&  18  Vict.  c.  125,  s.  17  (?). 

Nor  does  the  statute  3  &  4  W.  I V.  c.  42,  s.  39,  apply  Arbitra- 
until  the  submission  is  complete,  and  the  arbitrators  have  JJorit*"  ir 
authority  to  act  unclogged  by  any  condition  precedent.     For  complete, 
if  each  of  two  persons  name  an  arbitrator,  but  stipulate  in 
their  submission  that  the  two  arbitrators  shall  select    an 
umpire  before  they  commence  proceedings,  the  submission,not- 
withstanding  the  Act,  seems  to  be  revocable  until  the  condition 
precedent  of  fixing  upon  an  umpire  has  been  performed  (r). 

The  application  for  an  order  for  leave  to  revoke  the  sub-  Court 
mission  under  this  section,  must  be  made  before  the  arbitrator  f^^^^  *^: 

.     .  '  ter  award 

has  executed  his  award  (s),  made. 

It  will  not  be  granted  ex  parte.      If  it  is  so  granted  inad-  ^or 


in- 


no 


on  ex- 


vertently,  it  seems  it  will  be  set  aside  as  a  nullity,  for  each  P^^te  ap. 
party,  according  to  the  construction  put  upon  the  statute,  is 
entitled  to  be  heard  before  any  order  for  leave  to  revoke  is 
made  either  by  a  judge  or  by  the  court  (t). 


S.  C.  sub.  nom.  R.  v.  Shiliibeer,  5 
Dowl.  238  ;  Woodcroft  v.  Jones, 
In  re,  9  Dowl.  638. 

(n)  Hall  V.  EUis,  9  Sim.  530. 

(o)  Wamer  v,  Powell,  L.  R  3 
£q.  Gas.  261. 

(p)  R  V.  Bardell,  5  A.  &  E.  619, 
&  C.  snb.  nom.  R  v.  Shiliibeer,  5 
Dowl.  288 ;  Woodcroft  u  Jones, 
In  re,  9  Dowl.  538  ;  R.  v.  Haidey, 
14  Q.  B.  529. 


(q)  Mills  V.  Bayley,  11  W.  R- 
598,  S.  C.  2  H.  &  C.  36  ;  Drury  v. 
Lyne,  38  L.  J.  Ch.  278 ;  Thompson 
V,  Anderson,  L.  R.  9  Eq.  Cas.  523  ; 
Rouse  V.  Meier,  L.  R.  6  C.  P.  212, 
S.  C.  46  L.  J.  C.  P.  106. 

(r)  Bright  v,  Durnell,  4  Dowl. 
766. 

(«)  Phipps  V.  Ingram,  3  Dowl. 
669. 

{t)  Clarke  v.  Stocken,5  Dowl.  32. 
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DURATION  OF  AUTHORITY. 


Part  IT. 
CK.in.  S.8. 

When 
leave  to 
revoke 
will  be 
granted. 

Matter 
pendlDg  in 
Chancery. 


Arbitrator 

admitting 

evidence 

objected 

to. 


In  order  to  prevent  a  recurrence  of  the  old  evils,  it  has 
been  intimated  from  the  bench  that  the  discretion  of  the 
court  in  allowing  a  revocation  will  be  exercised  in  the  most 
sparing  and  cautious  manner  (u). 

The  inconvenience  of  having  the  same  matters  pending 
before  the  two  tribunals  of  Chancery  and  of  the  arbitrator 
at  the  s  ime  time,  has  been  held  an  insufficient  ground  for 
revocation,  when  the  inconvenience  was  caused  by  the  act  of 
the  party  who  applied  for  leave  to  revoke,  in  filing  a  bill  in 
Chancery  respecting  the  subject  of  the  arbitration,  and  who 
did  not  suggest  that  there  had  been  any  misconduct  on  the 
part  of  the  opposite  party  or  of  the  arbitrator  (x). 

The  tenants  of  two  adjoining  houses  referred  an  action 
respecting  a  party  wall,  and  also  a  Chancery  suit.  It  was 
held,  that  the  refusal  of  the  landlord  of  both  the  tenants, 
who  was  also  a  party  to  the  Chancery  suit,  to  become  a 
party  to  the  reference  was  no  ground  for  allowing  a 
revocation  (y). 

An  order  of  reference  gave  the  arbitrator  the  same  power 
as  a  judge  at  Nisi  Prius  to  decide  on  the  admissibility  of 
evidence,  and  to  reserve  points  of  law  for  the  opinion  of  the 
court.     It  was  also  expressly  stipulated  by  the  defendant 
that  he  should  retain  the  power  of  objecting  to  the  admission 
in  evidence  before  the  arbitrator  of  certain  depositions.    These 
being  tendered  in  evidence  by  the  plaintiff,  and  objected  to 
by  the  defendant,  were   received   by  the  arbitrator,  who, 
though  inclined  to  think  some  of  the  objections  good,  re- 
fused to  decide  at  once  on  their  validity,  but  offered  to  state 
on  his  award,  not  every  objection,  but  every  material  objection 
to  their  reception.     The  defendant  on  this  applied  for  leave 
to  revoke  his  submission,  on  the  ground  that  the  reception  of 
the  evidence  would  render  many  additionalmeetingsrequisite, 
and  that,  although  the  award  might  ultimately  be  set  aside, 
yet,  according  to  the  practice,  he  would  probably  not  recover 
his  costs  of  the  reference.     These  reasons  were,  however,  held 
inadequate,  and  the  leave  to  revoke  was  refused  («). 


(u)  Scott  V  Van  Sandau,  1  Q.  B.  (v)  Wilson  o,  Morrell,  16  C.  B. 

102.  720. 

(a)  Woodcroft  v,  Jones,  In  re,  (»)  Scott ».  Van  Saudaa,  1  Q.  B. 

9  Dowl.  638.  102. 
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Where,  after  a  reference,  the  plaintiff  wished  to  increase    p^^r  II. 
the  amount  of  one  item  in  his  particulars  of  demand,  and  oh.  iiT.a.3. 
obtained  a  judge's   order  'to  permit  such  amendment,  the 
Court  of  Exchequer,  thinking   the  judge's   order  invalid, 
allowed  the  plaintiff  to  elect,  whether  he  would  abandon  the 
reference,  or  go  on  with  it  on  his  old  particulars  (a). 

In  one  case  the  court  made  absolute  a  rule  for  revoking  the  Judgment 
subjnissioD,  unless  the  plaintiff  would  permit  the  defendant,  ^f^^j,  ^efe- 
an  executor,  to  plead  a  judgment  recovered  pending  the  ^ence. 
reference  by  way  of  a  plea  puis  darrein  continuance  before 
the  arbitrator,  leaving  however  the  effect  of  such  a  plea  to 
the  consideration  of  the  latter  (&). 

The  Court  of  Exchequer  recently  intimated,  that  if  an  Arbitrator 
arbitrator,  to  whom  an  action  of  debt  is  referred,  receive  theiaw?^ 
evidence  of  a  claim  for  damages  foe  breach  of  a  covenant, 
as  recoverable  in  the  action,  notwithstanding  the  defendant 
objects  that  such  damages  are  not  claimable  as  a  debt,  the 
defendant  may  properly  apply  for  leave  to  revoke,  since 
the  award  would  be  conclusive  against  him  that  it  was  a 
debt  (c). 

If  one  party  become  bankrupt,  the  other  might  probably  Bank- 
obtain  leave  to  revoke  the  submission  (d).  ruptcy. 

If  an  arbitrator  behind  the  back  of  a  party  receive  evidence  Arbitrator 
against  him,  the  evil  is  not  cured  by  the  arbitrator  informing  ^tnew^ 
him  of  it,  and  offering  to  rehear  the  witness  in  his  presence,  ^^^^ 
.but  the  party  may  decline  to  accede  to  the  proposition,  and  back, 
may  properly  apply  to  have  the  arbitration  stopped,  for  he 
cannot  tell  what  impression  what  the  witness  has  already 
said  may  have  made,  and  cannot  feel  sure  that  what  he  might 
afterwards  say  would  remove  it  (e). 

Corruption  in  an  arbitrator  (/),  or  a  discovery  that  an  Corrup. 
umpire  has  improperly  been  appointed   by  lot,  is  a  good  ^^^ 
ground  for  revoking  the  submission  (g).  app?k!ted 

If  each  party  appoint  an  arbitrator,  but  one  arbitrator  ^y  l^*- 
will  Dot  act,  and  the  party  appointing  him  will  not  appoint  ^^^^*^ 

«  act. 

(a)  Morgan  v.  Tarte,  11  Ex.  82.  8,  1855. 

(6)  Alder  v.  Park,  5  Dowl.  16.  (/)  Drew  v.  Lebum,  2  Macq.  1. 

(c)  Faviel  f.  Eastern  Coanties  (g)  The  European  and  Ameri- 

Railway  Company,  2  Ex.  344.  can  Steam  Shipping  Company  v, 

{d)  Gaifuey  v.  Killen,  12  Ir.  C.  Croakey,  29  L.  J.  C.  P.  156;  S.  C. 

L  Rep.,  App.  XXV.  8  C.  B.  N.  fc>.  397. 

(e)  Drew  v.  Drew,  H.  L.  March 
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Part  II. 

CH.III.B.8. 

Rule  dis- 
charged if 
arbitrator 
will  obey 
direction 
of  court. 


Submis- 
don  by 
order  of 
county 
court  not 
revocable 
without 
leave. 


SubmiB- 
sion  under 
the  Lands, 
Bailways, 
and  Com- 
panies 
Clauses 
Acts  not 
revocable. 


Railway 

Companies 

Arbitra- 


another,  the  other  party  may  apply  to  revoke  the  submis- 
sion (h). 

Though  the  court  be  of  opinion  that  an  arbitraior  has 
wrongly  rejected  admissible  evidence,  and  that  therefore  the 
application  for  leave  to  revoke  was  a  proper  one,  it  will 
nevertheless  discharge  the  rule,  and  permit  the  reference  to 
go  on,  if  it  be  satisfied  that  on  hearing  the  opinion  of  the 
court  the  arbitrator  will  receive  the  evidence  which  he  has 
rejected  before,  for  it  is  discretionary  with  the  court  to  grant 
or  refuse  the  rule  (i). 

A  submission  by  order  of  a  judge  of  a  county  court,  is 
not  "revocable  by  either  party,  except  by  consent  of  the 
judge ''  (k).  Prom  this  section  it  would  seem  that  with  such 
consent  either  party  might  revoke  it,  notwithstanding  the 
other  wished  the  reference  to  proceed. 

The  proviso,  however,  which  contains  a  clause  that  the 
judge  "may,  with  the  consent  of  both  parties  aforesaid, 
revoke  the  reference,'*  must  be  noticed.  The  ordinaiy  con- 
struction of  the  sentences  would  imply  that  this  clause 
applied  only  in  case  of  proceedings  after  the.  award  -was 
made  ;  but  after  the  award  is  made  there  is  no  longer  any- 
thing to  revoice ;  the  arbitrator's  power  is  gone.  If  the  clause 
is  to  be  considered  as  generally  applicable,  it  would  seem  in 
some  measure  to  militate  from  the  construction  put  on  the 
first  part  of  the  section. 

On  a  reference  under  the  Lands  Clauses  Consolidation  Aet^ 
1846  (I),  the  Railways  Clauses  Consolidation  Act,  1845  Qni), 
and  the  Companies  Clauses  Consolidation  Act,  1845  (n),  eacli 
party,  on  the  request  of  the  other,  shall  nominate  and  appoint 
an  arbitrator  in  the  manner  prescribed  in  the  several  Acts  ; 
and  after  any  such  appomtment  shall  have  been  made 
neither  party  shall  have  power  to  revoke  the  same  without 
the  consent  of  the  other. 

Under  the  Railway  Companies  Arbitration  Act,  1859,  one 
company  having  appointed  an  arbitrator  cannot  revoke  the 


{h)  Cooper  v.  Shuttlcwoilh,  25 
L.  J.  Ex.  114.      • 

(i)  Hart  r.  Duke,  32  L.  J.  Q.  B. 
65. 

{k)  9  &  10  Vict.  c.  95,  8.  77. 


See  Appendix  of  Statutes. 
(0  8  &  9  Vict  c  18,  8.  26. 
(w)  8  &  9  Vict.  c.  20.  B.  126. 
{n)  8  &  9  Vict,  c.  16,  s.  128. 
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appointment  without  the  previous  consent  in  writing  of  the    Part  II. 
other  companies  under  their  common  seal  (o).  ^•^°'^'  ' 

tion  Act, 

III.  Revocation  in  equity  at  the  will  of  a  partyl. — A  sub-  ^^^^  ^^ 
mission  by  order  of  equity  is  as  revocable  as  a  submission  in  equity 
an  action  at  common  law^  and  the  same  consequences  gene-  '^^^^ 
rally  follow  (p). 

When  the  submission  has  been  revoked  without  just  and 
reasonable  grounds,  although  the  authority  of  the  arbitrators 
is  gone  at  law,  yet  a  court  of  equity  will  in  certain  cases   Submis- 
coDsider  the  agreement  containing  the  submission  as  in  some   ^mersub- 
measure  subsisting,  and  refuse  its  assistance  to  the  party  who  Bisting  in 
has  so  improperly  revoked  (g).      The  Court   of  Chancery  re-  after  reeo- 
ftiBed  an  injunction  to  prevent  a  creditor  from  selling  lands  ^**<'°- 
which  had  been  conveyed  to  him  as  a  security  for  his  debt, 
on  the  terms  that  the  amount  of  the  debt  was  to  be  settled 
by  arbitration,  and  that  the  lands  were  not  to  be  sold  until 
two  months  after  the  award,  the  arbitrators  having  in  fact 
made    their   award,  though   after  the  debtor  who  was  the 
applicant   to   the   court   had   revoked    their  authority  (r), 
(Jnder  a  like  persistence  of  the  arbitrators  in  making  an 
award  despite  of  a    revocation,  the  same  court  declined  to 
grant  an  injunction  to  prohibit  the  purchaser  from  taking 
possession  of  a  wharf  which  was  agreed  to  be  sold  at  a  price 
to  be  fixed  by  the  arbitrators  (s). 

The  following  case  cannot,  it  is  apprehended,  be  considered    Submis- 
aa  good  law  in  England.  On  a  motion  before  the  Irish  Court  ^le^^ 
of  Chancery  to  set  aside  an  award  pursuant  to  a  submissfon  revocable 
made  an  order  of  Chancery,  under  the  Irish  stat.  10  W.  III.,  ^ 
c.  14  (f),  on  the  ground  that  the  party  moving  had  revoked 
the  arbitrator's  authority  before  the  award  was  executed,  the 
court  refused  the  motion,  and  confirmed  the  award,  on  the 
ground  that  after  the  submission  was  made  an  order  of  court, 
the  party  had  no  longer  any  power  to  revoke  (u), 

(o)  22  &  23  Vict.  c.  50,  a.  11.  («)  Pope  v.  Lord  Dancannon,  9 

ip)  Bs^ett  V,  Welsh,  1  Sim.  Sim.  177. 

134 ;   Hide  v.  Petit,   1   Cas.    in  (<)  This  statute  is  identical  with 

Chanc.  186,  S.  C.  2  JFreem.  133.  the  English  Act,  9  <fc  10  W.  III. 

iq)  Pope  V.  Lord  Duacaiinon,  9  c.  15. 

Sim.  177,  (w)  O'Sullivan  v.  Hatchins,  cited 

(f)  Harcourt  v.  Bamsbottom,  1  in  Bignold  v.  Springfield,  7  C.  & 

Jac  k  W.  505.  F.  85. 
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% 

Part  H        It  would  seem  that  the  statute  3  &  4  W.  IV.  c.  42,  which 

OH  in.  ilS 

— *  in  section  89  prohibits  a  party  from  revoking  his  submission 

In  what  Qf  capable  of  being  made  a  rule  of  court)  without  leave  of  the 
Stat  3&4  court  or  a  judge,  applies  to  submissions  by  agreement  made 
c.  42  8.39  rules  of  the  Court  of  Chancery,  but  leaves  submissions  by 
applies       order   of  that   court  in   a  suit   unaffected    by   its   provi- 

to  equity.       .  .   . 

sions  (X), 

Bank-  IV.  Revocation  by  bankruptcy,] — It  seems  now  settled  that 

wv^tkm   *^®  bankruptcy  of  a  party,  subsequent  to  a  reference,  will  not 

of  itself  operate  as  a  revocation  of  the  submission. 
Argu-  The  question  has  ofteil  been  mooted.     In  favour  of  bank- 

favour  of    ruptcy  being  a  revocation,  it  has  been  argued  that  it  deprives 
^"^"         the  bankrupt  of  all  control  over  his  property,  including  often 
being  a       the  subject  of  the  reference,  thus  rendering  him  liable  to 
revocation,  pji^^ess  of  Contempt  for  disobedience  to  an  award,  which  the 
law  itself,  by  taking  his  property,  prevents  him  from  per- 
forming— that  the  revocation  is  for  the  benefit  of  his  oppo- 
nent also,  who  can  rarely  gain  anything  from  an  award  in  his 
favour  against  a  bankrupt,  and  who  probably  would  not  have 
agreed  to  refer,  ha<l  the  party  been  a  bankrupt  at  the  time 
of  the   submission  being  made — that   as  a  submission  not 
originally  binding  all  |iarties  is  void,  it  follows  as  a  rational 
consequence  that  if  by  matter  ex  post  facto  a  submission 
becomes  ineffectual  as  to  one  party,  it  must  also  be  altogether 
defeated  (y). 
Argu-  ^To  this  it  is  answered,  that  bankruptcy  does  not  put  an 

against  it.  end  to  a  suit  at  law  instituted  by  the  bankrupt;  that  it 
cannot  therefore  determine  an  arbitration  founded  on  that 
suit ;  that  if  a  bankrupt  has  commenced  an  action  without 
cause,  the  bankruptcy  neither  does  nor  ought  to  protect  him 
against  the  consequences  of  it  (z) ;  that  bankruptcy  is  the 
act  of  the  bankrupt  himself  (a) ;  that  he  is  no  more  to  be 
excused  from  performance  of  an  award,  than  a  person  who 
has  wilfully  sold  the  subject  of  reference,  and  thus  rendered 
performance  on  his  part  impossible ;  that  the  fact  of  a  party 

(x)  Hall  V.  Ellis,  9  Sim.  530 ;  (z)  Andrews  r.  Pabner,  4  B.  & 

Warner  v.  Powell,  L.  R  3  Eq.  Cas.  A.  260. 

261.  («)  Tayler  v.  Marling,  2  M.  & 

ly)  Marsh  v.  Wood,  9  B.  &  C.  G.  65. 
659. 
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becoming  bankrupt  after  he  has  entered  into  a  contract,    ^^^^  ^\ 

cannot  pot  an  end  to  or  disturb  the  pecuniary  interests  of  

other  parties  to  that  contract  (6) ;  that  as  he  remains  liable 
at  law,  in  case  the  assignees  do  not  adopt  his  contract  (o), 
he  ought  also  to  be  bound  to  abide  the  event  of  his  submission. 

There  is  no  case  in  which  the  decision  necessarily  proceeds  No  owe 
on  the  principle  that  bankruptcy  amounts  in  itself  to  a  revo-  bank- 
cation.    The  case  which  is  thouirht  to  come  nearest  to  it,  f"P^^y*° 

=»  ,        ^  .      be  a  pevo- 

merely  decided  that  the  bankruptcy  of  one  party  justified  his  cation, 
opponent  in  revoking  the  submission  (d).    And  it  probably 
would  now  be  considered  by  the  court  or  a  judge  as  a  good 
ground  for  allowing  a  revocation  under  the  statute  (e).     But 
both  before   ( /)   and  since  that   decision,  the  courts  have 
expressly  held  that  the  bankruptcy  is  no  revocation  in  law, 
and  that  whether  the  submission  is  oh  a  verdict  taken  or 
otherwise  (g).     They   have   indeed  avoided   deciding   the 
general  question  in  some  instances,  where  there  were  other 
clear  grounds  for  refusing  to  interfere  with  the  award.  Thus  Arbitrator 
where  the  arbitrator  stood  in  the  situation  of  a  stakeholder,  "f**^®" 
the  court  refused  to  set  aside  the  award,  leaving  the  party  to 
raise  the  question  in  a  more  solemn  manner  ;  and  on  the  case 
coming  on  again  in  another  form,  held,  that  as  the  authority 
of  the  arbitrator  was  there  coupled  with  an  interest,  it  was 
.  not  in  that  instance  at  least  revoked  by  the  bankruptcy  (h). 
But  when  the  arbitrator  has  been  clothed  with  nothing  but 
the  ordinary  authority,  the  courts  have  equally  refused  to  s6t 
aside  the  award  (i),  have  sustained  the  judgment  entered  Award 
np  on  the  verdict  taken  at  Nisi  Prius  (k),  and  have  enforced  ?*^^ 
the  award  against  the  bankrupt  by  attachment,  notwithstand-  enforced 
ing  his  affidavit  that  the  bankruptcy  rendered  it  impossible 
for  him  to  perform  the  award,  by  depriving  him  of  the  pro- 
perty ordered  to  be  delivered  up  (I). 

{h)  Taylor    v,  Shuttleworth,  8  (a)  Hemsworth  v.  Brian,  1 C.  B. 

Dowi.  281.  13L 

(c)  Boorman  v.  Nash,  9  B.  &  C.  (h)  Taylor   v.  Shuttleworth,    8 

145.  Dowi.  281  ;  Tayler  v.  Marlins,  2 

W  Marsh  v.  Wood,  9  B.  &  C.  M.  &  G.55. 

^.  (*)  Snook  17.  Hellyer,  2  Chitt. 

(e)  3  &  4  W.  IV.  c  42,  a.  39.  43. 

See  Gaffney  v.  K:illen,  12  Jr.  C.  L  (k)  Andrews  v.  Palmer,  4  B.  & 

n^.  App.  XXV.  A,  250. 

(/)  Andrews  v.  Palmer,  4  B.  &  (Q  Hemsworth  i?.  Brian,  1  C.  B. 

A.  250.  131 .  R.  V.  Hemsworth,  3  C.  B. 


i 
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Part  II. 
CH.  in.  s.  8. 

Whether 
insolvency 
a  revooa- 
tion. 


V.  Revocation  by  insolvency.] — The  case  of  insolvency  does 
not  seem  to  differ  in  principle  from  that  of  bankruptcy. 
Where  a  caase  had  been  referred  by  a  judge's  order,  and  the 
plaintiff  had  been  discharged  under  the  Insolvent  Debtors 
Act  before  the  award  was  made,  the  Court  of  Exchequer 
refused  an  application  on  the  part  of  the  assignee  to  set 
aside  the  award  on  the  ground  of  the  insolvency  operating 
as  a  revocation.  The  court  refused  to  decide  the  question 
on  such  a  motion,  or  to  give  any  opinion  on  the  effect  of  the 
insolvency  (m). 


Marriage  vL  Revocation  by  mai^riage  of  female  party.] — The  mar- 
party  a  re-  riage  of  a  woman  who  is  party  to  a  submission  before  the 
vocation,  award  is  made,  is  a  countermand  of  the  arbitrator's  authority, 
for  marriage  is  a  civil  death  of  all  her  rights  {n)^  and  it  needs 
not  notice  to  the  arbitrator  to  make  the  revocation  com- 
plete (o).  If  there  be  others  joined  with  her  as  co-plaintiffs 
and  co-defendants  in  the  reference,  her  marriage  avoids  the 
submission  as  to  all  of  them  {p).  But  as  it  is  a  voluntary- 
act  on  her  part,  it  is  a  breach  of  her  agreement  to  abide  by 
and  perform  the  award,  and  renders  her  and  her  husband 
liable  to  an  action  {q). 


Change  in 
character 
of  arbitra- 
tor. 


VII.  Revocation  by  the  refusal  to  act,  or  death  of  the  arbi- 
trator.]— This  ground  of  defeating  the  submission  will  be 
materially  diminished  by  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  noticed  below.  A  change  in  the  cha- 
racter of  the  arbitrators  does  not  of  itself  effect  a  termination 
of  their  authority.  Where  arbitrators  were  made  by  order 
of  chancery  commissioners  to  determine   the  controversy 


745  ;  Haswell  v.  Thorogood,  7  B. 
&  C.  705. 

(m)  Hobbs  v.  Ferrars,  8  DowL 
779,  S.  C.  4  Jut.  825. 

(h)  Chamley  v.  Winstanley,  5 
East,  266  ;  Bac.  Ab.  Arb.  B.  Baron 
&  Feme,  E. ;  Com.  Dig.  Arb.  D. 
5 ;  M*Can  v.  OTerrall,  8  C.  &  F. 
30 ;  Andrews  v.  Palmer,  4  B.  &^  A. 
250 ;  Saccum  v.  Norton,  2  Keb. 
865,  877;  3  Keb.  9. 

(o)    Com.    Dig.    Arb.    D.  5; 


White  V.  Gifford,  RoUe  Ab.  Auth. 
E.  4,  p.  331  ;  Vin.  Ab.  Authority, 
1,3. 

(p)  Com.  Dig.  Arb.  D.  5; 
White  V.  Gifford,  Rolle,  Ab.  Auth. 
E.  4,  p.  331  ;  Bac.  Ab.  Baron  & 
Feme,  JE. 

(q)  Chamley  v.  WiDstanley,  6 
Eaat,  266.  See  also  Lambert  r. 
Hutchinson,  2  M.  &  G.  858,  where 
the  point  might  have  been  raised. 
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between  the  parties,  they  still  retained  the  authority  given    Part  II. 
them  by  the  submission  (r).  ^^  ^'^:_ ^' 

It  was  decided  in  equity,  by  Lord  Chancellor  Eidon,  that  if  Arbitra- 
arbitrators  refused  to  proceed  with  a  suit  referred  to  them,  f^g^i  to 
the  suit  might  be  prosecuted  as  if  no  reference  had  been  proceed, 
made ;  and  in  giving  judgment,  Lord  Eldon  put  it  on  the 
same  footing  as  a  case  where   one  of  the  arbitrators  had 
died  («). 

When  there  are  two  arbitrators,  and  also  an  umpire,  who  is  Revooa- 
to  decide  in  case  of  their  disagreemsnt,  and  no  time  is  limited  disagree- 
for  making  the  award,  the  authority  of  the  arbitrators  will  be  ^^'^^  Y^^ 
terminated  by  their  disagreement,  and  that  of  the  umpire  will  umpire, 
commence  (t).      The  17  &  18  Vict.  c.  126,  s.  15,  is  in  accord-  Effect  of 
ance  with  this  principle,  but  it  requires  that  the  arbitrators  mon  Law 
should  deliver  to  the  parties  or  the  umpire  a  notice  in  writing  ?^^®*l^^ 
stating  that  they  cannot  agree. 

Formerly  the  death  of  the  arbitrator  of  necessity  terminated  Death  of 
his  powers,  defeated  the  submission,  and  opened  the  whole  formerly  a 
matter  (u).     That  latter  result  could,  however,  be  prevented  revoca- 
by  the  introduction  of  proper  clauses  into  the  submission, 
providing  for  the  appointment  of  a  new  arbitrator  in  case  of 
the  decease  of  the  first  (x). 

If  there  were  more  than  one  arbitrator,  the  death  of  any  Death  or 
one  would,  it  is  presumed,  terminate  the  power  of  all,  unless  o^e  of  ^ 
the  submission  expressly  provided  that  the  survivors  might  several 
act  alone  (y).     Possibly  the  refusal  of  one  of  several  arbitra-  tore, 
tors  to  proceed  with  the  reference  might  have  had  the  same 
effect,  for  the  authority  of  arbitrators  being  derived  from 
private  individuals  is  different  from  that  possessed  by  persons 
holding  a  public  trust,  and  performing  a  public  duty,  and  must 
be  executed  by  all  {z). 


if)  Hill  V.  Hill,  Vin.  Ab.  Au- 
thority,  L  2. 

(i)  Crawshay  v,  Collins,  3 
Swaiut.90. 

(Q  Tmmo  v.  Bird,  In  re,  5  B. 
&  Ad.  488.  See  F.  U.  ch.  4,  a.  4, 
d.  4,  conunencement  of  the  um- 
pire's authority. 

(tt)  Crawshay  v.  CoUina,  3 
8wan8t.  80  ;  Cheslyn  v.  Dalby,  2 
Y.  &  C.  170 ;  Hooper  v.  Abra- 
hams, 4  Moore,  3. 


(x)  See  form  of  such  clause  in 
Jarman  &  Bythewood's  Convey., 
vol.  i.  pp.  633,  619. 

(y)  Crawshay  v.  Collins,  3 
Swanst  90. 

(z)  R.  V.  Whitaker,  9  R  &  C. 
648  ;  Grindley  v.  Barker,  1  B.  & 
P.  229  ;  R,  1?.  Hobbes,  Noy,  47 ; 
see  Vin.  Ab.  Auth.  B.  ;  Doe  d. 
Nicholson  v,  Middleton,  3  B.  &  B. 
214. 
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Part  II.        But  by  the  Common  Law  Procedure  Act,  1864, 17&  18  Vict. 

oH.in.B.8.  ^  J  25^  in  case  of  the  death,  refusal  to  act,  or  incapacity,  of  a 

Appoint-  single  arbitrator,  a  judge  may  appoint  a  new  one  if  the  parties 

Sbitnlto'ra  ^^  ^^^  i^'  ^^1'  ^^^  by  s.  13  of  the  same  Act,  where  one  of  two 

by  statute  arbitrators  fails  for  thelike  causes,  unless  the  party  appointing 

refusal,  or  him  appoints  a  fresh  arbitrator,  the  remaining  arbitrator  may 

incapacity.  ^^  appointed  to  act  alone. 


Deatii,&o., 
of  arbi- 
trator 
under  the 


By  the  clauses  respecting  arbitrations  under  the  Lands 
Clauses  Consolidation    Act,    1845  (a),   and    the   Railways 
Clauses  Consolidation  Act,  1845  (6),  provision  is  made  that 
R^^a^s^  "  ^^  when  a  single  arbitrator  shall  have  been  appointed,  such 
Clauses       arbitrator  shall  die  or  become  incapable  to  act  before  he  shall 
tion^Acts.    ^^^^  made  his  award,  the  matters  referred  to  him  shall  be 
determined  under  the  provisions  of  this  or  the  special  Act, 
in  the  same  manner  as  if  such  arbitrator  had  not  been  ap- 
pointed. 

When  the  parties  have  each  appointed  an  arbitrator  under 
either  of  the  above  statutes  (c),  if  either  arbitrator  die  or 
become  incapable,  the  party  who  appointed  him  may  appoint 
another  in  his  place,  and  if  he  fail  to  do  so  within  Feven  days 
after  notice  in  writing,  the  remaining  arbitrator  may  proceed 
ex  parte ;  so  if  either  arbitrator  refuse,  or  for  seven  days 
neglect  to  act,  the  remaining  arbitrator  may  proceed  ex  parte, 
and  make  an  award  (d). 
Under  the  Under  the  Companies  Clauses  Consolidation  Act  the  pro- 
Companies  visions  are  similar,  except  that  in  all  the  four  events  of  death* 

Clauses 

Consolida-  incapacity,  refusal,  or  neglect  to  act,  the  party  has  the  option 

tion  Act  Qf  appointing  a  new  arbitrator  within  seven  days  after  notice 

in  writing  (e). 
jigSlwtkY  Under  the  Railway  Companies  Arbitration  Act,  1859  (/), 

Companies  the   companies   making  the   appointments    are   to    supply 

tion  A^,  vacancies  in  the  arbitrators :  if  they  do   not,  the  Board  of 

1859.  Trade  may  make  the  appointment. 


(a)  8  &  9  Vict.  c.  18,  8.  29.  See 
Appendix  of  Statutes. 

(6)  8  &  9  Vict.  c.  20,  s.  130.  See 
Appendix  of  Statutes. 

(c)  8  &  9  Vict.  c.  18,  68.  26,  20. 
See  Appendix  of  Statutes.  8  &  9 
Vict,  c.20,88.  127,  131.  See  Ap- 
pendix of  Statutes 

(cQ  See  P.  XL  ch.  4,  8.  3,  d.  3, 


as  to  proceedings  by  remaining 
arbitrator. 

(e)  8  &  9  Vict  c  16,  a  129. 
See  Appendix  of  Statutes.  See 
P.  II.  en.  4y  8.  3,  d.  3,  as  to  pro- 
ceedings by  remaining  arbitrator. 

(/)  22  &  23  Vict  c.  69,  sfi.  9  & 
10.     See  Appendix  of  Statutes. 
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VIII.  Revocation  by  the  death  of  a  party.]— GenerMy  if  ^^^^  ^-^ 

either  of  two  parties  to  a  submission  die  before  the  award  is       

made,  the  power  of  the  arbitrator  is  wholly  gone  (g).  ^^  ^j^. 

Other  contracts  in  general  retain  their  force  against  the  vocation, 
property  of  a  person  after  his  death.     But  the  rule  with 
respect  to  submissions  is  otherwise,  because  the  reasons  are 
different. 

A  man  who  agrees  to  a  reference  may  know  that  he  is 
capable  of  giving  explanation  which  his  heir  or  personal 
representative  cannot  give.  He  knows  that  if  his  opponent 
be  examined  as  a  witness,  he  may  be  examined  also.  He 
may  therefore  agree  to  bind  himself  to  an  arbitration,  but  not 
to  bind  those  who  are  to  succeed  him  (h).  That  this  principle 
is  founded  on  wisdom  is  proved  from  its  having  been  adopted 
into  the  laws  of  England,  Scotland  (i),  Spain  (^),  and  into  the 
civil  law  (I),  The  law  of  France  indeed  is  not  in  exactaccord- 
ance  with  the  above,  for  it  seems  an  arbitration  in  France  is 
not  stopped  by  the  death  of  one  of  the  parties,  if  his  heir  be 
of  full  age  (m). 

Ad  exception  to  the  universality  of  this  rule,  that  death  is  Whether 
a  revocation,  occurs  where  there  are  several  parties  on  the  o^e  of 
same  side.     For  it  is  very  questionable,  as  a  general  pro-  "^^f*^ 
position  of  law,  whether  the  death  of  one  of  them  avoids  an  revocation. 
after-made  award  (n).    Where  an  action  would  not  abate  by 
reason  of  the  death  of  one  party,  it  seems  probable  that  a 
reference  of  that  action  is  not  vacated  by  such  death,  but  that 
the  power  of  the  arbitrator  remains  to  bind  the  survivors, 
though  not  the  representatives  of  the  deceased  (o). 

But  the  analogy  of  an  action  will  not  hold  in  every  respect ;  Though 
for  though  the  death  of  a  single  plaintiff  or  defendant  after  taken, 
verdict  will  not  abate  an  action,  yet  it  has  been  often  decided  death  a  re- 

•'  vocation. 

that  taking  a  verdict  on  a  submission  at  Nisi  Prius  does  not 


(^)  Tyler  v,  Jones,  3  B.  &  C.  295. 

144.  (0   Dig.    Lib.  4,  tit.  8,  I.  27; 

{h)  The  President,  &c.,  of  Or-  Domat,  lib.  1,  tit.  14,  a.  1,  pt.  6. 

^an    Board  v.  Van   Beenen,  1  (m)  Code  de  Proc.  Civ.,  p.  11, 

Enapp.  Pr.  Council  Eep.  83.  liv.  3,  tit  Unique,  s.  1013. 

(i)  jBrskine's    Institutes,  Book  (71)  Hare    &  Milne,    In  re,  6 

IV.  tit.  3,  sec.  16,  12th  ed.  ;  Cale-  Bine.  N.  C.  158. 

donian  Bailway  Company  v.  Lock-  (0)  Edmtmds  v.  Cox,  2  Chitt. 

hart,3Maeq.  808.  432. 

(l)  Johnson's  Spanish  Law,  p. 

M 
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Pabt  II. 

CH.  III.  B.  8. 


Not  when 
arbitrator 
to  state  a 
special 
case. 


Not  by 
Scotch 
law  when 
arbiter  to 
fix  price  of 
estate. 

Parties 
with  seve- 
ral inte- 
rests, 
death  of 
one. 


prevent  the  death  happening  afteritrevoking  it  altogether  (p), 
for  the  finding  of  the  jury  is  a  mere  formal  entry  (q).  This 
was  held  to  be  the  effect  of  a  death  when  the  plaintiff  died  in 
the  morning,  and  the  award  was  executed  in  the  evening  of  the 
same  day  (r).  A  distinction  was  taken  in  an  older  case,  that 
death  was  a  revocation  when  the  submission  at  Nisi  Prius 
embraced  other  matters  than  those  to  which  the  verdict  could 
apply,  but  not  when  the  cause  only  was  referred  («).  That 
distinction,  however,  has  been  expressly  overruled  both  in 
the  Queen's  Bench  and  Common  Pleas  (t), 

A  distinction  is  taken  as  to  the  effect  of  death  as  a  revocation 
when  the  referee  has  to  state  a  case  instead  of  makean award. 
Where  a  cause  was  by  order  of  Nisi  Prius  referred  to  a 
barrister,  who  was  to  state  a  special  case,  and  the  case  was 
stated  and  delivered  after  the  death  of  the  defendant,  the 
court  refused  to  set  it  aside,  for  it  was  said  if  it  had  been  the 
case  of  aspecial  verdict,  and  one  of  the  parties  had  died  before 
the  verdict  was  prepared,  that  would  have  made  no  difference  : 
that  the  referee  was  a  person  put  in  the  place  ofthe  judge  to 
settle  the  points  for  the  opinion  of  the  court,  and  that  if  the 
referee  had  not  been  substituted,  the  judge  might  have  pro- 
ceeded to  settle  the  case  after  the  death  of  the  parties  (tt). 

When  an  arbiter  is  appointed  by  vendor  and  purchaser  to 
fix  on  the  price  of  an  estate  sold,  by  the  law  of  Scotland  the 
arbiter  is  empowered  to  proceed,  notwithstanding  the  death 
of  either  party  (x). 

When  one  submission  includes  several  parties  on  the  same 
side,  who  have  each  of  them  separate  interests,  the  death  of 
one  avoids  the  submission  only  as  to  him.  Thus  where  the 
owners  of  a  ship,  and  the  several  freighter,  who  had  distinct 
interests  in  the  cargo,  submitted  some  differences  which  had 
arisen  to  arbitration,  it  was  holden,  that  the  death  of  one  of 


(p)  Bhodes  v,  Haigh,  2  B.  &  C. 
345 ;  Cooper  v.  Johnson,  2  B.  &  A. 
394. 

(q)  Toussaint  v,  Hartop,  1  Moore, 
287  ;  7  Taunt.  571  ;  Prentice  v. 
Beed,  1  Taunt.  151. 

(r)  Potts  V.  Ward,  1  Marsh. 
366. 

(a)  Bower  v.  Taylor,  cited  in 
Rhodes  v.  Haigh,  2  B.  &  C.  346, 
8.  C.  cited  7  Taimt.  574. 


(t)  Cooper  V,  Johnson,  2  R  & 
A.  394  ;  Rhodes  v.  Haid^  2  B.  & 
C.  345  ;  Toussaint  v,  Uartop,  7 
Taunt  571. 

(u)  James  v.  Crane,  3  B.  &  L. 
661. 

(x)  Caledonian  Railway  Com- 
pany V.  Lockhart,  3  Macq.  808  ; 
Lord  Selkirk  t^.  Nasmith,  Morr. 
627. 
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the  freighters  before  the  award  made,  affected  it  only  as  to    Pa.bt  ir. 
him,  and  was  no  revocation  as  to  the  others  (y).  _  - ^ 1 

In  one  instance  the  court  practically  treated  the  death  of  P^^^^  ^^ 
an  infant  as  a  revocation  of  a  submission,  so  far  as  it  affected  revocation 
parties  who  were  his  guardians  and  trustees.  They  had  joined  ^^^  ^^' 
in  a  reference  affecting  lands,  of  which  the  infant  was  tenant 
for  life.      He  died  pending  the  reference.      An  award  made 
against  them  after  his  death  was,  on  application  to  the  court, 
set  aside  so  far  as  it  related  to  them  (z). 

Nor  can  equity  give  any  assistance,  though  a,  party  deceased  No  relief 
has  covenanted  for  himself,  his  heirs,  and  executors,  to  convey  on  revo«k- 
lands  at  a  price  to  be  fixed  by  arbitration,  and  the  arbitrators  ^^^  ^y 
have  executed  their  award,  valid  in  every  respect  except  that 
the  covenantee  died  before  it  was  made,  for  in  order  to  ground 
an  application  for  a  specific  performance,  the  terms  of  the 
contract  must,  unless  otherwise  provided,  be  ascertained  by 
the  arbitrator  in  the  lifetime  of  the  parties  (a). 

To  avoid  the  inconvenience  which  resulted  from  this  rule  Clause  to 
of  law,  of  death  being  a  revocation,  it  was  suggested  by  Lord  ^^^^ 
Eldon  that  the  contract  might  be  framed  so  as  to  prevent  its  being  a  re- 
operation (b) ;  and  it  was  recommended  by  Lord  Tenterden  (c)  ^^*^  ^^^ 
that  the  parties  should  insert  a  clause  in  their  submission 
providing  that  the  death  of  either  or  any  of  them  should  not 
revoke  the  authority  of  the  arbitrator,  and  that  the  award, 
in  case  of  a  death,  should  be    delivered  to   the  personal 
representative.     Clauses  to  this  efiect  have  been  generally 
adopted  since,  as  they  have  been  decided  to  be  perfectly 
valid  and  efficacious  to  keep  alive  the  authority  of  the 
arbitrator  (d). 

The  usual  clause  runs  thus :  "  That  the  award  is  to  be  Usual 
delivered  to  the  parties,  or  either  of  them,  or  if  either  of  them  cl^se. 
should  be  dead  before  the  making  of  the  award,  to  their  re- 
spective personal  representatives  requiring  the  same."  From 
these  words    the   law  will  imply   a  stipulation  that    the 


(y)  Keported  2  Ajchb.  Practice,  Ves.  232. 

1226,  7th  e<L  (c)  Cooper  v.  Johnson,  2  B.  & 

{z)  Bristow  V.  Binns,  3  D.  &  B.  A.  394 ;  Prior  r.  Hembrow,  8  M. 

184.  &  W.  873. 

(a)  Blnndell   v.    Brettaigh,  17  (d)  M'Dougal   v.   Kobertson,  4 

Ves.  232.  Bing.  435  ;  Dowse  v.  Coxe,  3  Bing. 

(J)  Blnndell   v.   Brettargh,   17  20,  S.  C.  10  Moore,  272. 
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Part  II.    arbitrator's  authority  is  not  to  be  determined  by  a  death, 

CH,  III.  3  3.  J  * 

_J_  '_!'  without  there  being  any  express  provision  to  that  effect  (e). 

Eflfeot  of  The  clause  in  question  amounts  to  an  acreement  that  the 
personal  representative  shall  pay  any  sum  of  money  found 
due  from  the  deceased  either  in  his  lifetime  or  after  his  death. 
The  personal  representatives,  indeed,  cannot  be  compelled  to 
appear  before  the  arbitrator,  nor  can  the  award  be  enforced  by 
attachment  against  them ;  but  the  assets  of  the  deceased  are 
bound  by  this  agreement  as  by  any  other  simple  contract  (/) ; 
and  the  executors  will  be  bound  to  contribute  to  the  costs  of 
the  reference  and  award  which  have  been  paid  by  a  surviving 
party  to  the  solicitor  jointly  employed  by  him  and  the  deceased 
to  conduct  the  reference  on  their  behalf  {g). 

As  against  the  surviving  parties  the  award  may  generally 
be  enforced  by  attachment.  If,  however,  on  the  motion  thus 
to  enforce  it,  it  can  be  made  to  appear  to  the  court  that  the 
party  called  upon  to  perform  the  award  has  incurred  any 
danger  or  lost  any  benefit  by  reason  of  the  personal  represen- 
tative of  the  deceased  party  not  having  been  brought  before 
the  arbitrators,  in  such  case  terms  and  conditions  would 
probably  be  imposed  by  the  court  calculated  to  remove  such 
danger  or  inconvenience ;  or  the  painty  would  be  left  to  his 
remedy  by  action  on  the  award.  But  where  the  award  is 
made  in  favour  of  the  side  of  the  deceased  no  such  difficulty 
seems  likely  to  occur  (h). 


Enforcing 
award 
against 
survivors. 


Death  no 
revocation 
under  the 
Lands, 
Railways, 
and  Com- 
panies 
Clauses 
Acts. 


It  is  provided  in  the  Lands  Clauses  Consolidation  Act, 
1845  (i),  the  Railways  Clauses  Consolidation  Act,  1845  (k\ 
and  the  Companies  Clauses  Consolidation  Act,  1845  (Q,  with 
respect  of  references  under  those  Acts,  that  after  the  appoint- 
ment of  an  arbitrator  by  either  party,  the  death  of  either  party 
shall  not  operate  as  a  revocation. 


(«)  Clarke  v.  Orofts,  4  Bing. 
143  ;  Lewis  v.  Winter,  W.  W.  & 
D.  47. 

( f)  Lewin  v.  Holbrook,  2  Dowl. 
N.  S.  991  ;  Tyler  v.  Jones,  3  B.  & 
C.  144  ;  IXowse  v.  Coxe,  3  Bing. 
20. 

{cf)  Prior  v.  Hembrow,  8.  M.  & 
W.  873. 


(h)  ELare  v.  Milne,  In  re,  6  Biiur 
N.  0.158.  See  Wrightson  r.  By- 
water,  3  M.  &  W.  199. 

(%)  8  &  9  Vict  c.  18,  B.  26.  See 
Appendix  of  Statutes. 

(A)  8  &  9  Vict.  0.  20,  8.  126.  See 
Appendix  of  Statutes. 

(0  8  &  9  Vict.  c.  16,  8.  128.  See 
Appendix  of  Statutes. 


CHAPTER  IV. 

THE  POWER  AND  DUTY   OF  THE  ARBITRATOR  BEFORE 

MAKING  THE  AWARD. 

An  endeavour  has  been  made  to  comprise  in  this  chapter    ^^^"^  ^^- 


CH.  IV. 


a  consideration  of  the  chief  things  an  arbitrator  either  may 

do,  or  must  do,  in  the  fulfilment  of  his  office,  up  to  the  time  contente^of 

of  making  his  award.  the  fourth 

The  first  section  treats  largely  of  the  powers  to  be  exer- 
cised, and  of  the  duties  to  be  performed,  by  the  arbitrator  in 
the  ordinary  course  of  a  reference,  and  also  includes  some 
provisions  respecting  the  attendance  of  parties  and  witnesses 
before  him. 

The  second  section,  after  showing  the  arbitrator's  want  of 
power  to  delegate  his  authority  to  another,  discusses  how 
far  he  may  take,  and  adopt  as  his  own,  a  scientific  opinion 
on  matters  of  fact,  or  a  legal  opinion  as  to  a  point  of  law. 

In  the  third  section  are  laid  down  rules  for  the  conduct  of 
the  case,  when  there  are  several  arbitrators  jointly  called 
upon  to  act,  instead  of  one  only. 

The  fourth  section  concludes  the  chapter  with  a  dissertation 
on  the  mode  of  appointment,  and  on  the  powers  and  duties 
of  an  umpire. 


SECTION  I. 

OF  PROCEEDINGS  IN  THE  REFERENCE. 


I.  Serving  the  aubmisaion  on  the  arbitrator,] — When  a  cause    Part  II. 
is  referred  at  Nisi  Prius,  the  attorney  of  one  of  the  parties  ^'  ^'  ^  ^' 


of  refe- 
rence. 
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Pabt.  il  should  get  the  order  of  Nisi  Prius  from  the  associate  if  the 
'  '  '  '  trial  were  at  the  assizes,  or  from  the  clerk  of  Nisi  Prius  in 
Procuring  ^he  Court  of  Queen's  Bench,  or  the  associate  in  the  other 
ing  order  courts  if  the  causc  were  tried  at  the  sittings  at  Nisi  Prius  in 
London  or  Middlesex  (a).  The  order  should  be  obtained  and 
served  on  the  arbitrator  without  any  great  delay,  for  the 
original  time  limited  for  making  the  award  is  often  very 
short,  and  if  it  expire  before  the  submission  is  served  on  the 
arbitrator,  the  reference  would  be  entii*ely  defeated  (b),  unless 
the  court  or  a  judge  on  special  motion  should  think  fit,  in  the 
exercise  of  their  discretion  under  the  statute  (c)  to  enlarge 
the  time  and  thus  to  remedy  the  neglect.  The  submission 
in  general  should  be  left  with  the  arbitrator,  as  it  is  the 
document  which  authorizes  his  proceedings  and  defines  his 
powers.  He  usually  requires  it,  also,  for  the  purpose  of  from 
time  to  time  making  the  necessary  indorsements  on  it.  It 
is  advisable,  therefore,  to  take  a  copy  of  it  before  it  is  served. 

Power  of  II.  Power*  ofthe  arhitrator  to  regulate  the  proceedmgs  in  the 
to  aay^w  ^^/^^^^'^^t*^-] — The  mode  in  which  the  reference  is  to  be  con- 
reference  ducted  depends  entirely  upon  the  arbitrator.  The  courts  will 
ducted.  not  review  his  discretion  provided  he  acts  within  his  autho- 
rity according  to  the  principles  of  justice,  and  behaves  fairly 
To  fix  time  to  each  party  (d).  It  lies  entirely  with  the  arbitrator  to 
of  mee^^  appoint  the  time  and  place  of  meeting  for  proceeding  in  the 
ing.  reference,  and  it  is  the  duty  of  the  parties  to  attend  to  his 

appointment  (e).  In  general,  soon  after  the  submission  is 
made,  the  party  who  wishes  to  go  on  with  the  reference  will 
call  upon  the  arbitrator,  deliver  to  him  the  submission,  and 
request  him  to  appoint  a  meeting.  It  is  usual  to  try  to 
arrange  some  day  by  agreement  that  is  convenient  for  all 
parties ;  but  if  such  an  arrangement  cannot  be  made,  and  it 
be  necessary  for  the  arbitrator  to  make  the  appointment,  he 
generally  gives  to  the  party  applying  for  it  a  written  appoint- 
ment, Bpecif>'ing  the  time  and  place  at  which  the  parties  and 

(a)  Arch.  Prac.  1228,  7th  ed.-  574;    Haigh    v.  Haigh,  31  L.  J. 

(6)  Doe  d.  Fisher  v,  Saunders,  Ch.  420,  S.  C.  1  De  G.  F.  &  J. 

3  B.  &  Ad.  783.  157. 

<c)  3  &  4  W.  IV.  c.  42,  8.  39.  («)  Fetherstone    t?.    Cooper,     9 

{d)  TiUam  v.  Copp,  3  0.  B.  21 1 ;  Ves,  67. 
Hewlett  V.  Laycock,  2  C.  &  P. 
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their  witnesses  are  to  appear  (/).  The  arbitrator  ought  not  Part  ii. 
to  fix  on  too  early  a  day,  considering  that  he  must  give  the  ^"•^'^^' 
parties  time  to  get  up  their  proofs  and  collect  their  witnesses; 
nor,  when  either  party  is  anxious  to  press  on  the  case,  ought 
he  on  light  grounds  to  appoint  a  distapt  day,  for  delay  in  the 
decision  often  causes  serious  iaconyenience  to  the  party 
entitled  to  recoyer,  and  may  amount  even  to  practical 
iigastice. 

The  party  obtaining  the  written  appointment  should  serve  Serving 
a  copy  of  it  on  his  opponent  without  delay,  or  at  least  within  ^^ton 
a  reasonable  time  before  the  day  of  meeting.  opponent 

The  arbitrator  may  revoke  the  appointment  he  has  given  Power  of 
if  he  shall  think  fit.    If  from  any  cause  either  party  find  J^^^^^ 
that  he  will  not  be  able,  or  that  it  will  be  very  inconvenient  appoint- 
for  him  to  attend  at  the  specified  time,  he  should  give  timely 
notice  of  it  both  to  his  opponent  and  to  the  arbitrator ;  and 
the  latter  wiU  in  his  discretion  either  insist  on  his  attendance 
or  put  off  the  meeting  and  appoint  another  day  (g). 

But  the  discretionary  power  of  the  arbitrator  in  the  whole  The  exer- 
conduct  of  the  case,  though  large,  is  by  no  means  absolute  aulcretion 
(except  perhaps  in  the  case  where  a  government  board  is  when  re- 
made an  arbitrator  by  statute)  (h),  and  his  decision  will  be  ^rcourif 
reviewed  by  the  courts  and  his  award  set  aside,   if  it  be 
made  to  appear,  that  in  the  course  which  he  has  pursued  he 
has  acted,  though  with  the  best  intentions,  unfairly  to  either 
parly  (t).  This  subject  is  one  we  shall  have  occasion  to  notice 
repeatedly  in  the  further  pages  of  this  chapter. 

The  rule  that  next  deserves  mention  afiords  an  illustration  Notice  of 
of  the  preceding  proposition.  It  is  the  duty  of  a  party  who  by  counsel, 
intends  to  employ  counsel  in  the  reference  to  give  notice  of 
his  intention  to  his  opponent  previous  to  the  meeting,  in 
order  that  the  latter  may,  if  he  please,  provide  himself  with 
the  like  assistance.  On  an  occasion  where  no  such  notice 
had  been  given,  and  one  side  appeared  by  counsel,  and  the 
other  side  complained  of  the  want  of  notice,  and  begged  for 

(/)  Fonns  of  appointmeDts  are  Bailway  Company,  2  Jur.  N.  S. 

given  in  the  Appendix  of  Forms.  936,  S.  C.  8  De  G.  M.  &  G.  487. 

to)  See  Eastham  u.  Tyler,  2  BaU  (i)  Haigh   v.  Haigh,  31    L.  J. 

Court  Rep.  136.  Ch.  420,  S.   C.  1  De  G.  F.  &  J, 

(A)  The  Newry  and  FnniBkiUen  .  157. 
B&Liway  Ck>mpany  v.  The  Ulster 
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Part  II. 

CH.  IV.  8.  1. 


Ordinary 
course  of  a 
reference. 


Kefusing 
to  hear 
connseL 


Refue'ng 
to  allow 
stranger 
to  be 
present. 


Excluding 
son  of 
party  and 
shorthand 
writer. 


I 

a  postponement  in  consequence  with  a  view  to  instruct 
counsel  on  his  part,  and  the  arbitrator  refused  to  put  off  the 
meeting,  the  court  held,  that  in  refusing  the  request  he  had 
not  performed  his  duty  of  acting  fairlj  between  the  parties, 
and  consequently  annulled  the  award  (i). 

Generally,  the  inquiry  before  an  arbitrator  is  assimilated 
as  near  as  may  be  to  the  proceeding:^  on  a  trial  in  the  courts. 
In  the  ordinary  course,  at  the  appointed  time  and  place,  the 
parties  appear  with  their  witnesses  to  support  their  respective 
cases.  They  are  usually  attended  or  represented  by  their 
attorneys  or  counsel,  who  conduct  the  proceedings  on  behalf 
of  their  respective  clients. 

It  has  been  decided  in  the  Court  of  Common  Pleas,  that 
it  is  competent  to  arbitrators  under  the  Friendly  Societies 
Act  to  decline  to  hear  counsel  if  they  tiiink  lit,  and  it  seems 
that  all  arbitrators  have  the  like  discretion,  though  in  many 
cases  they  would  be  wrong,  if  they  refused  the  party  the 
privilege  of  appearing  by  counsel  {I). 

In  an  earlier  case  in  the  same  court,  an  arbitrator  in  a 
farming  case,  who  refused  to  allow  a  stranger  skilled  in 
agriculture  to  remain  in  the  room  to  assist  the  defendant's 
attorney  in  his  conduct  of  the  case,  was  held  not  to  have 
exceeded  the  discretion  vested  in  him  by  law  (m).  But 
circumstances  may  arise  in  which,  for  the  ends  of  justice,  a 
peculiar  course  should  be  adopted,  and,  it  has  been  said,  may 
even  justify  the  arbitrator  in  excluding  the  parties  and  their 
attorneys  from  the  hearing,  and  in  examining  the  witnesses 
himself  in  their  own  houses  (n).  But  it  is  apprehended  the 
circumstances  must  be  very  extraordinary  to  authorize  a  pro- 
ceeding at  first  sight  so  irregular. 

And  more  recently,  where  an  arbitrator  had  excluded  from 
some  of  the  meetings  the  son  of  one  of  the  parties  who  vras 
conversant  with  the  accounts  of  the  partnership  which  were 
in  dispute,  and  also  a  shorthand  writer,  the  attendance  of 
both  of  whom  the  party  wished  to  have,  the  Lord  Justices 
set  aside  the  award,  saying  that  the  party's  interests  might 


{k)  Whatley  v.  Morland,  2  Dowl. 

249. 

(I)  Macqueen  p.  The  Nottingham 
Caledonian  Society,  9  C.  B.  N.  S. 
793  ;  Collier  v.  Hicks,  2  B.  &  Ad. 


663. 

(m)  Tillam  v.  Copp,  3  C.  B.211. 

(n)  Hewlett  v.  Lay  cock,  2  C.  & 
P.  574.  See  Matson  v.  Trower,  1 
Ry.  &  M.  17. 
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have  been  unfairly  prejudiced,  no  reasons  being  shown  to    P^kt  II- 
justify  the  exclusion  (o).  J- — Ll-l 

Where  a  cause  was  referred  to  a  mining  agent,  objection   Arbitrator 
having  been  made  by  the  defendant  to  a  legal  arbitrator,  and   an  attor. 
the  mining  agent  called  in  an  attorney  to  sit  with  him,  and   ^^^' 
the  defendant  protested  in  vain  against  it  and  retired,  the 
award  made  ex  parte  was  set  aside,  the  court  considering  the 
course  pursued  by  the  arbitrator  objectionable  (p). 

An  arbitrator  authorized  to  employ  any  person  not  objected  Employ- 
to  ly  any  of  the  parties  as  an  accountant  to  assist  him,  after   cotmtant. 
the  last  meeting  and  without  notice  to  any  of  the  parties 
employed  an  accountant :  the  proceeding  was  held  irregular 
and  vitiating  the  award  {q). 

An  arbitrator  may  properly  and  conveniently  take  the 
examination  of  a  sick  or  infirm  person  at  that  person's  own 
residence  (^).  • 

On  the  reference  of  a  cause  at  Nisi  Prius,  it  is  a  common 
and  convenient  practice  for  the  plaintiff's  counsel  to  open  his 
case  very  succinctly  indeed,  or  to  make  no  opening  at  all,  and 
to  proceed  at  once  to  sustain  his  case  by  proof,  reserving  his 
speech  till  the  reply.  The  arbitrator  is  not  unfrequently 
acquainted  beforehand  with  the  general  case  which  each  party 
proposes  to  -set  up,  as  it  is  a  common  practice,  especially  if 
the  arbitrator  request  it,  for  the  parties  to  leave  their  briefs 
with  him  beforehand.  When  the  plaintiff's  evidence  is 
finished,  the  defendant,  when  he  has  a  case  of  his  own  to 
prove,  states  the  nature  of  his  defence  with  like  brevity,  and 
produces  the  oral  and  documentary  proof  in  support  of  it ; 
after  which  he  makes  his  address,  summing  up  his  own  case, 
and  commenting  on  that  of  the  plaintiff.  If  the  defendant 
have  no  evidence  to  offer,  he  at  once,  at  the  close  of  the 
plaintiff's  evidence,  make  his  speech  in  opposition  to  the 
plaintiff's  claim.  The  plaintiff  then  has  the  reply  (or  rather 
his  turn  to  speak,  as  he  has  made  no  previous  address),  and 
he  then  sets  forth  his  own  case  fully,  and  attacks  his  oppo- 
nent's with  such  observations  on  the  facts,  and  such  arguments 

(o)  Hdgb  V.    Haigh   31    L.  J.  386. 

Ch.  420,  S.  C.  1  De  G.  F.  &  J.  {q)  TidsweD,  In  re,  33  Beav 

157.  213. 

(p)  Proctor  r.   WilUamaon,  29  (r)  Tillam  v.  Copp,  3  C.  B.  211 
L.  J.  C.  P.  157,  S.  C.  8  C.  B.  N.  S. 
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Part  IL 
OH.  IT.  a.  1. 
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cedent. 


Declara- 
tion under 
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condition 
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Declara- 
tion may 
be  made 
before  any 
justice. 

Railway 
Companies 


as  to  the  points  of  law^  as  seem  to  him  calculated  to  have 
weight  with  the  arbitrator ;  and  thus  the  case  is  closed  on 
both  sides. 

It  seems  that  the  particulars  of  the  plaintifiTs  demand  are 
not  necessarily  before  the  arbitrator,  therefore  if  the  plaintiff 
have  not  brought  them  before  him^  and  the  defendant  seek 
to  restrict  the  plaintifiTs  claim  to  their  amount,  the  defendant 
should  himself  produce  them  (a). 

Before  taking  any  step  in  the  reference,  it  is  advisable  for 
the  arbitrator  to  look  carefully  to  the  terms  of  the  submission , 
to  see  if  it  contain  any  provision  which  makes  the  doing  of 
any  act  a  condition  precedent  to  his  entering  upon  the  arbi- 
tration. As,  for  instance,  if  the  agreement  of  reference  direct 
that  the  arbitrator  is  to  take  a  view  of  the  premises,  the 
subject  of  the  dispute,  acertain  time  before  the  proceeding  with 
the  reference,  he  should  take  such  view  within  the  prescribed 
period,  or  it  might  afterwards  be  urged  against  the  validity  of 
the  award,  that  he  had  not  acted  in  pursuance  of  the  powers 
intrusted  to  him  (t). 

Under  the  Lands  Clauses  Consolidation  Act,  1845  (u),  and 
the  Railways  Clauses  Consolidation  Act,  1845  (ps),  before  any 
arbitrator  or  umpire  shall  enter  into  the  consideration  of  the 
matters  referred  to  him,  under  the  provisions  of  those  Acts, 
he  is  to  make  and  subscribe,  in  the  presence  of  a  justice,  a 
solenm  declaration  in  the  form  provided  in  the  statutes,  that 
he  will  decide  honestly  and  to  the  best  of  his  ability.  An 
umpire  who  was  appointed  on  the  17th,  and  made  his  decla- 
ration on  the  27th  of  the  same  month,  before  he  entered  on 
the  matter  referred,  was  held  to  have  made  it  in  due  time  (y) . 

The  declaration  may  be  made  before  a  justice  of  the  peace 
of  any  county.  The  interpretation  clause,  s.  3,  does  not  limit 
the  jurisdiction  to  take  it  to  a  justice  of  the  peace  of  the 
county  in  which  the  matter  in  dispute  arose  (z). 

Under   the  Railway   Companies  Arbitration  Act,  1859, 


(«)  Kenrick  v.  Phillips,  9  Dowl. 

308. 

(t)  Spence  v.  Eastern  Counties 
Bailway  Company,  1  Dowl.  697. 

(u)  8  &  9  Viet  c.  18,  a.  33.  Sec 
Appendix  of  Statutes. 

(3c)  8  &  9  Vict.  c.  20,  B.  134. 
See  Appendix  of  Statutes. 


(y)  Bradshaw  v.  E.  &  W.  India 
Docks,  &c.,  Railway  Co.,  12  Q.  B. 
562;  Levick  v.  Epsom  and  Lea- 
therhead  Railway  Company,  1  L. 
T.  N.  S.  60. 

{z)  Davies  v.  the  South  Stafford- 
shire Railway  Company,  21  L.  J. 
M.  C.o2. 
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^except  where  and  as  the  companies  otherwise  agree,  the    Part  II. 
arbitrator,  the  arbitrators,  and  the  umpire  respectively  may  ^^'  ^'^' 
proceed  in  the  business  of  the  reference  in  such  manner  as  he  Arbitra- 
and  they  respectively  shall  think  fit "  (a).  I859.     ' 

It  is  very  improper  and  unbecoming  in  an  arbitrator  to  Arbitrator 
accept  hospitality  from  one  of  the  parties,  and  if  the  invita-  w>?taiUy 
tioQ  be  given  with  the  intent,  or  have  the  effect  of  inducing  from  a 
the  arbitrator  to  act  unfairly,  the  court  will  set  aside  the  ^*^* 
award  (6). 

The  master  or  other  arbitrator  appointed  on  a  compulsory  Comptil- 
reference  under  the  Common  Law  Procedure  Act,  1854,  has,  it  ^ncel  ^ 
seems,  the  same  powers  in  general  as  arbitrators  on  references 
by  consent  (c). 

By  Order  XXXVJ.  r.  30,  made  under  the  Judicature  Acts  Referee 
1873  and  1875  ;  "  Where  any  cause  or  matter  or  any  ques-  j^aiwkture 
tion  in  any  cause  or  matter  is  referred  to  a  referee,  he  may.  Act 
subject  to  the  order  of  the  court  or  a  judge,  hold  the  trial 
at  or  adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  himself 
orwith  bis  assessors  (if  any),  which  he  may  deem  expedient 
for  the  better  disposal  of  the  controversy  before  him.     He 
shall,  unless  otherwise  directed  by  the  court  or  a  judge  pro- 
ceed with  the  trial  de  die  in  diem  in   a  similar  manner 
as  in  actions  tried  by  a  jury.'' 

And  by  Order  XXXVI.  r.  32,  "  Subject  toany  such  order  as 
aforesaid  [i.e.,  an  order  of  a  court  or  judge],  the  referee  shall 
have  the  same  authority  in  the  conduct  of  any  reference  or 
trial  as  a  judge  of  the  High  Court  when  presiding  at  any 
trial  before  him." 

And  by  r.  33  :  '*  Nothing  in  these  rules  shall  authorize  any 
referee  to  commit  any  person  to  prison,  or  to  enforce  any 
order  by  attachment  or  otherwise.*' 

In  actions  which  have  been  referred  under  ^.  57,  of  the 
Judicature  Act,  1873,  orders  for  the  production  of  documents 
may  be  made  by  the  judge  who  directed  the  reference.  It 
is  not  clear  whether  they  can  be  made  by  the  referee.     If 

(a)  22  &  23  Vict.  c.  59,  a.  19.  (0)  Hogge  y.  Burgefls   3  H.  <& 

(6)  Hopper,   In   re,   8  B.  &  S.  N.  293,  S.   C.  27  L.  J.  Ex.  318 ; 

100,  S.  C.  36  L.  J.  Q.  B.  97,  S.  C.  HoUoway  v,  Fraocis,  9  C.  B.  N.  S. 

L.  R  2  Q.  E  367 ;  Moseley  v.  Simp-  669. 

«m  L.  R  16  £q.  226. 
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Paht  II.    made  by  him,  an  application  in  the  nature  of  an  appeal  will 
he  to  such  judge  (a). 
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III.  Enforcing  the  attendance  of  witnesses.'] — When  a  cause 
was  referred  by  judge's  order,  or  order  of  Nisi  Prius,  or  rule 
of  court,  a  witness  was  always  bound  to  attend  before  the 
arbitrator  {e),  though  before  the  modem  statute  the  courts 
had  no  authority  to  make  a  specific  order  on  the  witness, 
enforcing  his  attendance  (/).  On  references  by  other  sub- 
missions, the  attendance  of  the  witness  was  purely  volun- 
tary {g). 

The  defects  in  the  law  on  this  subject  have  been  remedied 
as  to  the  courts  of  law,  by  the  provisions  of  the  Act  3  &  4 
W.  IV.  c.  42,  in  the  subjoined  section  (h). 

Sect.  40.  "  And  be  it  further  enacted,  that  when  any  refer- 
ence shall  have  been  made  by  any  such  rule  or  order  as 
aforesaid  [i.e.,  hy  rule  of  court,  or  judge's  order,  or  order  of 
Nisi  Prius  in  any  action]  (i),  or  by  anysubmission  containing 
such  agreement  as  aforesaid  [%.e.,  that  the  subnvissUnfi  shall  be 
made  a  rule  of  any  of  his  Majesty's  courts  ofrecoi'd]  (j),  it  shall 
be  lawful  for  the  court  by  which  such  a  rule  or  order  shall  be 
made,  or  which  shall  be  mentioned  in  such  agreement,  or  for 
any  judge,  by  rule  or  order  to  be  made  for  that  purpose,  to 
command  the  attendatice  and  examination  of  any  person  to  be 
named,  or  the  production  of  any  document  to  be  mentioned 
in  such  rule  or  order ;  and  the  disobedience  to  any  such  rule 
or  order  shall  be  deemed  a  contempt  of  coui*t,  if  in  addition  to 
the  service  of  such  rule  or  order  an  appointment  of  the  time 
and  place  of  attendance  in  obedience  thereto,  signed  by  one  at 
least  of  the  arbitrators,  or  by  the  umpire,  before  whom  the 
attendance  is  required,  shall  also  be  served  either  together 
with  or  after  the  service  of  such  rule  or  order :  provided 
always,  thateveryperson  whose  attendance  shall  be  so  required 
shall  be  entitled  to  the  like  conduct  money,  and  payment  of 


{d)  Rowdiflfe  v.  Leigh,  L.  R.  4 
Chanc.  D.  661. 

(e)  Webb  v,  Taylor,  1  D.  &  L. 
676.  See  Taylor  on  Evidence,  858. 

(/)  Wansell  v.Soiithwood,  4  M. 
&  R.  359 ;  Hall  v,  Ellis,  9  Sim. 
630. 


C^)  Webb  V.  Taylor,  1  D.  &  L. 
676. 

(/i)  The  Irish  Act,  3  &  4  Vict, 
c.  i05,  8.  64,  has  like  provisions. 

(i)  3  &  4  W.  IV.  c.  42,  8.  35*. 

0)  3  &  4  W.  IV.  c.  42, 8.  39, 
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expenses,  and  for  loss  of  time,  as  for  and  upon  attendance  at    Paet  ll. 

any  trial ;  provided,  also,  that  the  application  made  to  such      '    '  '  ' 

court  or  judge  for  such  rule  or  order  shall  set  forth  the  county 

where  the  witness  is  residing  at  the  time,  or  satisfy  such 

court  or  judge  that  such  person  cannot  be  found  :  provided, 

also,  that  no  person  shall  be  compelled  to  produce  under  any 

8uch  rule  or  order  any  writing  or  other  document  that  he 

would  not  be  compelled  to  produce  at  a  trial,  or  to.  attend 

at  more   than  two  consecutive  days  ta  be  named  in  such 

order." 

When  it  is  necessary  to  resort  to  the  compulsory  process  Practice 
given  by  the  statute,  the  order  for  the  attendance  of  witnesses  ordCT^OT 
may  be  obtained,  either  upon  motion  in  court  on  affidavits,  or  witnesses' 
from  a  judge  at  chambers  on  an  affidavit  or  memorandum  dance, 
signed  by  the  solicitor  of  the  party  who  requires  the  evidence. 
The  affidavits  or  memorandum  should  set  forth  the  existence 
of  the  reference,  either  shortly  or  by  verifying  a  copy  of  the 
submission,  the  name  of  the  witness,  the  county  in  which  he 
is  residing  at  the  time,  or  if  his  residence  be  not  known, 
should  set  out  facts  to  satisfy  the  court  that  he  cannot  at 
present  be  found.    If  a  document  be  required  to  be  produced,  and  pro- 
it  should  be  properly  described  as  in  a  dubpoena  duces  teo\im,  docu. 
It  should  also  be  stated  that  the  attendance  of  the  witness  or  nients. 
the  prodaction  of  the  document  is  material.    There  should  be 
annexed  to  the  affidavit  or  memorandum,  and  verified  by  it,  a 
copy  of  the  written  appointment  by  the  arbitrator  of  the  place 
of  meeting  and  of  the  day  or  days  (not  exceeding  two  con- 
secutively) on  which  the  witness  is  required  to  attend,  or  the 
eflfect  of  the  appointment  should  be  concisely  stated  in  the 
aflSdavit  or  memorandum  itself  Qc). 
As  the  court,  in  granting  an  order  for  the  attendance  of  ??^®.  *«^°: 

.  .    .         .    ,  lute  in  first 

Witnesses,  acts  m    a  ministerial  rather  than  m  a  judicial  instance. 
capacity,  the  rule  is  absolute  in  the  first  instance,  when  the 
order  of  reference  has  been  made  a  rule  of  court  (Q. 

When  the  judge's  order  or  rule  of  court  for  the  attendance  Serving 
of  the  witness  has  been  obtained,  a  copy  of  it,  and  also  of  the  order, 
appointment,  should  be  served  upon  the  witness,  a  reasonable 

(A-)  Jarman  &  Bythewood,  Con-  the  affidavit  and  memorandum. 
Tey.  voL  3,  p.  69, 3rd  ed. ;  Archb.  (f)  Guarantee  Society  &  Levy, 

Pract.  1229,  7th  ed.    See  the  Ap-  In  re,  1  D.  &  L.  907. 
pendix  of  Forms  for  the  forms  of 
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Habeas 
corpus  to 
bring  up 
prisoner 
as  witness. 


Power  of 
Court  of 
Chancery 
to  order 
witnesses 
to  attend 
arbitrator. 


Order  of 
Nisi  Piins 
not  drawn 
up. 


time  before  the  day  fixed  for  the  attendance,  the  originals 
being  at  the  same  time  shown  to  him,  and  a  sum  sufficient  for 
his  expenses  and  loss  of  time  being  paid  or  tendered  to  him  at 
the  same  time.  If  the  witness  does  not  attend  pursuant  to 
the  rule  or  order,  he  will  be  guilty  of  a  contempt  of  court, 
and  liable  to  an  attachment  (m). 

The  court  or  a  judge  will  grant  a  habeas  corpus  ad  testifi- 
candum to  bring  up  a  prisoner  to  give  evidence  before  an 
arbitrator  on  any  reference  within  the  provisions  of  the  statute 
3  &  4  W.  IV.  c.  42,  s.  40,  or  before  an  arbitrator  appointed 
under  s.  5  of  the  Common  Law  Procedure  Act,  1854,  to  state 
the  facts  in  dispute  between  the  parties  in  a  special  case  for 
the  opinion  of  the  court  (n). 

The  provisions  of  the  statute  of  W.  IV.  do  not  apply  to 
references  by  order  of  a  court  of  equity,  and  if  the  dictum  of 
Shadwell,  V.-C,  were  law,  not  to  any  agreements  of  reference 
made  orders  of  Chancery  under  the  statute  9  &  10  W.  III. 
c.  15.  For  where  application  was  made  in  Chancery  to  compel 
the  attendance  of  some  witnesses  before  an  arbitrator  to  whom 
a  suit  had  been  referred  by  order  of  Chancery,  the  motion  was 
refused  by  the  Vice-Chancellor  (Shadwell)  on  the  ground  that 
the  submissions  to  arbitration  mentioned  in  sections  39,40,  41, 
must  be  deemed  to  have  reference  solely  to  courts  of  law ; 
consequently,  that  the  Court  of  Chancery,  as  a  court  of  equity, 
could  not  interfere,  especially  as  the  subject  of  the  particular 
reference  was  not  one  cognizable  on  the  common  law  side  of 
that  court  (o).  The  Master  of  the  Rolls,  however,  on  a 
submission  by  agreement  made  a  rule  of  the  Court  of  Chan- 
cery, under  the  Common  Law  Procedure  Act,  1854,  has 
decided  that  since  that  statute  the  Court  of  Chancery  may, 
in  such  a  case,  order  the  attendance  of  witnesses  before  an 
arbitrator,  and  that  in  future  such  orders  may  be  made  as  of 
course  (p). 

The  court  or  a  judge  has  no  authority  under  this  section 
to  make  an  order  for  the  attendance  of  witnesses  when  the 
submission  is  on  a  verdict  taken  at  Nisi  Prius,  but  no  order 


(m)  Arcbb.  Pract.  1229,  7th  ed.  S.  C.  26  L.  J.  C.  P.  200. 

(??)  Graham  v.  Glover,  25  L.  J.  (o)  Hall  v.  Ellis,  9  Sim.  630. 

Q.  B.  10,  S.  C.  4  E.  &  B.  591  ;  (p)  Bicketts,  In  re,  3  N.  R.  281, 

Marsden  f.  Overbnry,  18  C.  B.  34  ;  S.  C.  9  L.  T.  N.  S.  405. 
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of  Nisi  Priua  has  been  drawn  up  (q) ;  nor  where  it  was  .by    Part  II. 
deed,  which  did  not  contain  a  consent  clause  for  making  it  a  _  '    '  '  ' 
wile  of  court  [see,  however,  the  Common  Law  Procedure  Act,  Nocon- 
1854,  8.  7,  below] ;  and  if  an  order  had  been  made  in  such  in  submifl- 
cases,   the  court   would  set  it  aside   on   the  motion  of  a  *^^^* 
party  to  the    submission,   although   the   witnesses  them- 
selves   did    not    make    any    application    to    have    it    re- 
scinded (r). 

The  above  section  applies  only  to  witnesses,  and  not  to  sututenot 
parties  to  the  submission,  when  called  upon  to  produce  tbeparties. 
documents.  Over  the  latter,  however,  when  the  submission 
is  made  a  rule  of  court,  the  court  in  general  possesses 
authority  independently  of  the  statute,  by  virtue  of  the 
parties'  own  agreement  in  the  submission  to  produce  all 
document  (a). 

The  statute  16  &  17  Vict.  c.  30,  s.  9,  empowers  a  secretary  Sutute  16 
of  state  or  any  judge  to  issue  a  warrant  "  for  bringing  up  any  p.  so,  ».  9. 
prisoner  or  person  confined  in  any  gaol,  prison,  or  place  under 
any  sentence  or  commitment  for  trial  or  otherwise  (except 
under  process  in  any  civil  action,  suit,  or  proceeding),  before 
anycourt,judge,justice,  or  other  judicature  to  be  examined  as 
a  witness  in  any  cause  or  matter,  civil  or  criminal,  depending 
or  to  be  inquired  of,  or  to  be  determined  in,  before  such  court, 
judge,  justice,  or  judicature."  This  provision,  if  liberally 
construed,  may  be  held  to  apply  to  the  domestic  forum  of  an 
arbitrator,  especially  where  he  is  appointed  pursuant  to  any 
statute. 

The  statute  17  &  18  Vict.  c.  34,  under  which  the  attend-  Statute  17 
ance  of  a  witness  from  Scotland  or  Ireland  may  be  compelled  ^  34    ^^' 
in  an  action  at  Westminster,  or  vice  versa,  does  not  authorize 
an  order  being  made  to  bring  a  person  from  Ireland  to  appear 
as  a  witness  before  a  master,  upon  a  compulsory  reference 
under  the  Common  Law  Procedure  Act,  1854  (t). 

A  county  court  judge  has  authority  to  issue  subpoenas  to  County 
compel  the  attendance  of  witnesses  brfore  an  arbitrator  ap-  ]^^ 
pointed  by  order  of  the  county  court  and  consent  of  parties, 


(q)  Curtis  «.  Bligh,  3  Jur.  1152.  174. 

(r)  Woodcroft  &  Jones,  In  re,  9  (t)  O'Mannagan  v,  Geoghegan, 

Dowl.  538.  16  C.  B.  N.  S.  636. 
(«)  Arbuckle  v.  Price,  4  Dowl. 
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to  determine  a  dispute  between  the  trustees  in  a  liquidation 
prooeeding  an  da  third  party  (u). 

By  Order  XXXVI.  r.  31,  made  under  the  Judicature  Acts, 
1873  and  1875 :  "  Subject  to  any  order  to  be  made  by  the  court 
or  judge  ordering  the  same,  evidence  shall  be  taken  at  any 
trial  before  a  referee,  and  the  attendance  of  witnesses  may  be 
enforced  by  subpoena,  and  every  such  trial  shall  be  conducted 
in  the  same  manner,  as  nearly  as  circumstances  will  admit,  as 
trials  before  a  judge  of  the  High  Court,  but  not  so  as  to 
make  the  tribunal  of  the  referee  a  public  court  of  justice.'^ 


17&18 
Vict 

c.  126,  8.  7. 
Proceed- 
ings before 
and  power 
of  arbitra- 
tor. 


Whether 
the  pro- 
vision be 
of  general 
applica- 
tion. 


IV.  Effect  of  the  Common  Law  Procedure  Act,  1854.] — We 
may  here  conveniently  notice  some  sections  of  the  statute 
17  &  18  Vict.  c.  125,  the  Common  Law  Procedure  Act,  1854. 
Section  7  is  as  follows  : — "  The  proceedings  upon  any  such 
arbitration  as  aforesaid,  shall,  except  otherwise  directed  hereby 
or  by  the  submission  or  document  authorizing  the  reference, 
be  conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments,  as  to  the  power  of  the  arbitrator  and  of  the 
court,  the  attendance  of  witnesses,  the  production  of  docu- 
ments, enforcing  or  setting  aside  the  award,  and  otherwise,  as 
upon  a  reference  made  by  consent  under  a  rule  of  court  or 
judge's  order. 

A  veiy  important  question  here  arises,  whether  this  sec- 
tion applies  to  all  the  cases  of  arbitration  mentioned  pre- 
viously in  s.  5,  i.  e.,  to  submissions  by  consent  which  are  or 
may  be  made  rules  of  court,  as  well  as  to  compulsory  refer- 
ences under  the  Act,  or  wh'ether  it  is  limited  in  its  applica- 
tion to  the  compulsory  references  mentioned  in  the  preceding 
section.  That  depends  upon  the  construction  to  be  put 
upon  the  words  "  any  such  arbitration  as  aforesaid^'  at  the 
commencement  of  the  section.  This  expression,  where  it 
occurs  in  s.  8,  has  been  construed  to  extend  to  voluntary  as 
well  as  to  compulsory  arbitrations  (v) ;  we  are  warranted  also, 
it  would  seem,  by  the  language  of  the  judges,  in  putting  the 
same  enlarged  interpretation  on  s.  7. 


(m)  Ackary,  In  re,  L.  R.  3  Ch. 
D.  125. 

(r)  Morris  r.  Morris,  6  E.  &  B. 
383,  S.  C.    25  L.   J.  Q.  B.  261  ; 


Mills  V,  Bowyer's  Society,  3  Kay 
&  J.  66 ;  Aitkiu's  Arbitration,  3 
Jur.  N.  S.  1296. 
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Of  the  arbitration  sections  in  the  Act  some  are  clearly    P^m  ii. 

1*    •  OH  IV  S    I* 

^'DiUed  in  their  application  to  compulsory  references,  others,  -J — * 
oa  the  contrary,  apply  undoubtedly  to  all  submissions.    To 
restrain  the  general  effect  of  the  words  *'  any  such  arbitration 
tt  aforesaid"  in  s.  7,  they  must  be  read  as  meaning  ''as  last 
aforesaid;**  and  yet  if  this  interpretation  be  put  on  them, 
they  would  fairly  apply  only  to  compulsory  references  under 
8,  6— that  is,  to  references  directed  by  a  judge  on  the  trial  of 
a  cause  by  himself  without  a  jury  (x)  (which  will  be  rare), 
and  would  not  govern  the  proceedings  in  compulsory  referr 
ences  under  s.  3,  ordered  by  a  judge  before  trial.     If  we 
examioe  the  arbitration  clauses  of  the  Act,  we  find  that  s.  3 
speaks  of  one  claes  of  compulsory  arbitrations,  and  s.  5  speaks 
of  all  compulsory  arbitrations,  and  of  arbitrations  by  consent 
also ;  and  s.  6  deals  with  another  class  of  compulsory  arbi- 
trations.   Then  follows  s.  7,  which  directs  the  mode  of  pro- 
cedure, and  s.  8,  which  gives  the  court  a  power  of  referring 
the  award  back,  "  in  any  such  arbitration  as  aforesaid.''    It 
would  seem,  in  short,  if  one  might  venture  to  say  so,  as  if 
&  5  and  s.  6  had  got  misplaced  in  printing  the  Act,  for  if  they 
were  transposed  all  would  be  clear.    A  further  indication  of 
the  intention  of  the  legislature  that  s.  7  (and  consequently 
8. 8  also)  should  be  of  genei*al  application,  may  be  gathered 
firom  its  terms,  for  it  says,  "  the  proceeding  upon  any  such 
arbitration   as  aforesaid  shall,  except  otherwise    directed 
hereby  or  by  the  aubmimon  or  docmnsnt  autho7i^ng  the 
refererice,  be  conducted  "as  on  a  reference  by  rule  of  court." 
If  the  intention  had  been  that  the  section  was  to  be  limited 
to  compulsory  arbitrations,  the  expression  in  italics  would 
probably  have  been  '*  by  the  rule  or  order  of  reference/'  but 
the  use  of  the  larger  word,  "  submission  "  (which  properly 
implies  consent),  and  "  document  authorizing  the  reference  " 
(a  form  of  words  applicable  to  compulsory  references  also), 
suggests  the  idea  that  the  clause  was  introduced  with  the 
view  of  producing  a  general  uniformity  of  practice.    Nor  can 
it  be  said  that  such  a  clause  was  necessary  only  with  regard 
to  compulsory  arbitrations ;  unless  the  larger  construction  be 
adopted,  references  of  indictments,  or  by  order  of  a  Court  of 

(x)  Bohflon  V.  Lees,  30  L.  J.  Ex.  235,  S.  C.  6  H.  &  N.  258. 

N 
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Chancery,  will  still  remain,  as  they  hitherto  have  been,  with- 
out the  pale  of  the  beneficial  provisions  of  the  statute  3  &  4 
W.  IV.  c.  42,  ss.  39,  40,  41.    It  has  been  decided  by  the  late 
Master  of  the  EoUs,  that  the  provisions  of  the  last  mentioned 
statute  do  now  apply  to  submissions  by  agreement  made 
orders  of  Chancery  by  virtue  of  the  Common  Law  Procedure 
Act,  1854  (y).     Some  such  clause  is  also  needed  to  state  what 
is  to  be  the  course  of  practice  in  case  of  submissions  by  agree- 
ment made  rules  of  court  under  s.  17  of  the  Common  Law 
Procedure  Act,  1854,  without  any  consent  clause.  These  haye 
been  held  to  be  revocable  {z).   Unless  the  courts  put  a  liberal 
construction    on  the    somewhat    ambiguous  words  of  the 
statute,  and  hold  that  s.  7  extends  to  all  classes  of  arbitrations 
mentioned  in  omy  of  the  previous  sections,  the  court  will  have 
no  power  of  enlarging  the  time  for  making  the  awards,  and 
there  will  be  no  ready  means  of  enforcing  the  attendance  of 
witnesses  :  for  the  provisions  of  the  statute  of  3  &  4  W.  IV. 
c.  42,  only  remedy  the  above-noted  deficiencies  in  case  of 
references  of  an  action  by  rule  of  court,  judge's  order,  order 
of  Nisi  Prius,  or  where    the  reference,   if  by  agreement, 
contains  a  consent  clause  for  making  it  a  rule  of  court. 

On  a  compulsory  reference  under  s.  3  of  the  Common  Law 
Procedure  Act,  1854,  the  arbitrator  has  the  same  powers  and 
duties  as  on  an  ordinary  reference,  and  must  not  decline  to 
investigate  a  charge  of  fraud  arising  out  of  a  matter  of  account 
before  him  {zz), 

V.  Parties  attending  the  arbitrator  privileged  from  arrest^ — 
The  power  of  compelling  the  attendance  of  witnesses  gives  to 
the  proceedings  of  an  arbitrator,  even  though  no  action  be 
pending,  a  judicial  character,  and  protects  the  parties^  the 
attorneys,  and  the  witnesses  appearing  before  him  from 
arrest,  eimdo  morandp  et  redeundo,  in  the  same  manner  as  on 
a  trial  at  law  (a).    But  there  is  no  protection  in  cases  not 


(y)  Ricketts,  In  re,  3  N.  B.  56, 
S.  C.  9  L.  T.  N.  S.  406. 

(2;)  Thomson  v.  Anderson,  L.  R. 
9  £q.  Cas.  523. 

{zz)  Ineull  V.  Moogen,  27  L.  J. 
C.  P.  76 ;  S.  0.  3  C.  B.  N.  S.  309  ; 
see  Hogg  v.  Burgess,  3  H.  &  N. 
293,  S.  C.  27  L.  J.  Ex.  318. 


(a)  Webb  v.  Taylor,  1  D.  &  L. 
676  ;  Spence  1?.  Stuart,  3  Eaat,  89  ; 
Randal  v,  Gumey,  3  B.  <fip  A.  262 ; 
S.  C.  1  Chitt.  Rep.  679 ;  BicketU 
V.  Gumey,  7  Price,  699,  S.  C.  1 
Chitt.  Rep.  682 ;  Moore  t?.  Booth, 
3  Ves.  360. 
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vithin  the  statute,  where  the  witness  could  not  be  compelled    Pabt  il 
to  attend.    A   voluntary   attendance,  however,   when    the      ' 
attendance  might  be  enforced,  does  not  deprive  him  of  his 
privilege  (6). 

The  protection  extends  during  the  adjournment  of  an  arbi-  H?^,^*' , 
tration  from  one  period  to  another  of  the  same  day,  or  when  during 
the  adjournment  is  from  day  to  day,  but  not  when  many  days  mJ^t^^' 
are  to  elapse  before  the  next  meeting  (c). 

The  arbitrator,  however,  has  no  power  to  discharge  a  witness 
or  party  arrested  in  his  presence  (d). 

TL  Examination  of  the  witnesses  on  oath.] — Most  orders  of  Whenexa- 
reference  require  that  the  witnesses  shall  give  their  evidence  on  oath 
on  oath.    When  such  is  the  case,  the  arbitrator  is  not  at  req^^^i**^* 
liberty  to  receive  testimony  given  without  that  sanction, 
except  by  consent  of  the  parties  (e).    By  not  persisting  at  the 
time  of  examination  in  requiring  that  the  witness  should  be 
^om,  a  party  will  be  taken  to  have  assented  to  the  omission 
of  the  oath.     Even  where  the  defendant  objected  that  a  wit- 
ness tendered  by  the  plaintiff  could  not  be  examined^  as  he 
had  not  been  sworn  before  a  judge,  but  the  objection  being 
overruled  by  the  arbitrator,  afterwards  called  witnesses  in 
answer  who  gave  their  testimony  unsworn,  he  was  taken  not 
only  to  have  waived  any  right  to  object,  but  to  have  acquiesced 
in  the  course  pursued  (/). 

If  the  submission  run,  that  the  arbitrator  ''shall  be  at  When  dis- 
liberty,  if  he  shall  think  fit,  to  examine  the  parties  and  their  ^^^^i^"^**^- 
respective  witnesses  on  oath,"  it  is  left  to  the  option  of  the 
arbitrator  whether  he  will  examine  them  on  oath  or  not, 
although  one  of  the  parties  require  the  witnesses  to  be 
sworn  (^). 

When  the  submission  was  silent  on  the  point,  an  arbitrator 
could  not  insist  on  the  witnesses  being  sworn  before  the  stat. 


(J)  Webb  V,  Tajlor,  1  D.  &  L.  (e)  Ridoat  v.  Pye,  1   B.  &  P. 

676.  91 ;  Biggs  v.  Hausell,  16   C.  B. 

(c)  Spencer  v,  Newton,  6  A.  &  66SL 

E.  623  ;  Temple,  Ex  Parte,  2  V.  ife  (/)  AUen  v.  Francis,  9  Jur.  691, 

B.  395 ;  HnBsell,  Ex  parte,  1  Rose,  S.  C.  4  D.  &  L.  607,  n. ;   Smith  v, 

278.  Sparrow,  16  L.  J.  Q.  B.  139,  S.  C. 

(rf)  See   Taylor   on   Evidence,  4  D.  &  L.  604. 

861.  (g)  Smith  v.  Goff,  3  D.  &  L.  47. 
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* 

Past  11.    15  &  16  Vict.  c.  99,  s.  16,  empowered  him  to  administer  an 
^°-^'"-^'  oath  to  them  (A). 

Oldprac-  As  before  the  modern  statutes  (i)  the  arbitrator  had  no 
ing  the  power  to  administer  an  oath  (fc),  it  was  usual,  when  a  canse 
witnesses,  ^^g  refen'ed  at  Nisi  Prius,  and  the  witnesses  were  in  court, 
to  have  them  sworn  in  court.  In  other  cases,  when  the  sub- 
mission contained  a  clause  for  making  it  a  rule  of  court,  or 
Before  the  when  the  reference  was  by  a  rule  of  court  or  judge's  order, 
judge.^'  *    ^^^  witnesses  were  sworn  before  a  judge  at  chambers  or  in 

court  at  AVestminster  {I). 
Not  before  Witnesses  who  were  to  give  viva  voce  evidence  before  an 
^ner  for  arbitrator  could  not  be  sworn  before  a  commissioner  for  taking 
*^°fif  affidavits,  even  where  the  submission  by  judge's  order  pro- 
vided for  their  being  sworn  before  a  judge  or  before  a  commis* 
aioner  dvly  authorized  (m). 
Arbitrator  The  course  above  pointed  out  as  the  old  practice  may  still 
erS^by       ^®  pursued ;  though  is  is  not  necessary,  since  the  stat.  3  &  4 

Btat  8  &  4  w.  IV.  c.  42,  8.  41,  which  enacts,  "  that  when  in  any  rule  or 
w.  IV.  .  .    .  . 

c.  42, 8.*  41.  order  of  reference,  or  in  any  submission  to  arbitration  con- 
taining an  agreement  that  the  submission  shall  be  made  a 
rule  of  court,  it  sh^H  be  ordered  or  agreed  that  the  witnesses 
upon  such  reference  shall  be  examined  upon  oath,  it  shall  be 
lawful  for  the  arbitrator,  or  umpire,  or  any  one  arbitrator,  and 
he  or  they  are  hereby  authorized,  and  required  to  administer 
an  oath  to  such  witnesses,  or  to  take  their  affirmation  in  cases 
where  affirmation  is  allowed  by  law  instead  of  oath  ;  and  if 
upon  such  oath  or  affirmation  any  person  making  the  same 
shall  wilfully  and  corruptly  give  any  false  evidence,  every 
person  so  offending  shall  be  deemed  and  taken  to  be  guilty 
of  perjury,  and  shall  be  prosecuted  and  punished  accord- 
ingly." 
Concur-  The  power  given  by  this  statute  is  not  taken  away  by  a 

^co^r^  clause  in  the  submission  ordering  that  the  witnesses  shall  be 
andarbi-     sworn  before  a  judge  or  commissioners;  for  unless  the  sub- 


trator. 


(/i)  Caledonian   Bailway  Com-  669  ;  Halfhide  v,  FenDingy  2  Brt>. 

pany  v.  Lockbart.  3  Macq.  808.  C.  C.  336. 

(i)  3  &  4  W.  IV.  c.  42,  a.  41 ;         {J)  Archbold'a  Practice,  vol.  M. 

14  &  15  Vict.  c.  99,  s.  16.  p.  1227,  7th  ed. 

ik)  Street  v.  Rigby,  6  Ves.  816;  (m)  R  v.  Hanks,  3  C.&  P.  419  ; 

Wellington  v.  M'Intosh,  2  Atk.  R.  v.  Nonnan,  1  Wils.  7. 
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mission  be  distinctly  restrictive,  the  arbitrator  retains  a  con- 
current  jurisdiction  to  administer  the  oath  (n). 

The  later  statute,  the  14r&  15  Vict.  c.  99,  s.  16,  is  in  larger 
terms,  and  provides  that  "every  court,  judge,  officer,  com- 
missioner,  arbitrator,  or  other  person  now  or  hereafter,  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive, 
and  examine  evidence,  is  hereby  empowered  to  administer  an 
oath  to  all  such  witnesses  as  are  legally  called  before  them 
respectively." 

The  more  usual  and  convenient  course  now  is,  to  have  the 
witnesses  sworn  before  the  arbitrator  at  the  meeting  at  which 
they  attend  to  give  their  evidence. 

By  the  enactments  of  the  Lands  Clauses  Consolidation 
Act,  1845  (o),  the  Railway  Clauses  Consolidation  Act, 
1845  (p),  the  Railway  Companies  Arbitration  Act,  1859  (q), 
and  the  Companies  Clauses  Consolidation  Act,  1845  (r) 
arbitrators  or  umpires  appointed  under  those  statutes  ''  may 
examine  the  parties  or  their  witnesses  on  oath,  and  administer 
the  oaths  necessary  for  that  purpose."  And  they  should 
examine  them  on  oath  unless  the  solemnity  is  dispensed 
with  (s). 

No  particular  form  of  words  is  necessary  to  make  the  oath 
good  in  law  (t). 

In  the  case  of  an  ordinary  reference,  if  the  submission 

provide  "  so  that  the  witnesses  be  examined  on  oath,"  the 

award  will  be  set  aside  if  affidavits  be  read  (u).    It  may  here 

properly  be  noticed,  that  when  a  cause  or  other  matter  is 

referred  by  rule  of  court  to  the  master,  he  is  authorized  to 

receive  affidavits  only,  and  not  viva  voce  evident©,. unless 

tbe  court  specially  empower  him  so  to  do  (x), 
Previous  to  the  statute  14  &  15  Vict.  c.  99,-  s.  16,  an 

w^bitrator  appointed  under  s.  77  of  the  County  Courts  Act, 


Part  IF. 

CII.  IV.  8.  1. 


1 


Swearing 
witnesses 
under  the 
Lands, 
Railways, 
and  Com- 
panies 
Clauses 
Acts. 


Evidence 
by  a$da- 
vits,  when 
admissible. 


W  HodsoU  r.  Wise,  4  M.  &  W. 

^f  S-  G.  mb  nomine  Hodaon  v. 

^iide,  7  DowL  15  ;  James  v.  Att- 
^^f  6  Bing.  N.  C.  628. 
.  (oje^feovictc  18,8.82.    See 
appendix  of  Statutes. 
.  Cp)  8  &  9  Vict.  c.  20,  8. 133.  See 
^Ppfciidix  of  Statutes. 
Ja)  22  &  2a  Vict  c.  59,  s.  18. 
^^  appendix  of  Statutea 


(r)  8  &  9  Vict  c.  16,  s.  132.  See 
Appendix  of  Statutes. 

(«)  Wakefield  v,  Llanelly  Rail- 
way, &a.  Company,  34  Beav.  245. 

(t)  See  tbe  forms  of  oatbs  and 
affirmations  in  the  Appendix  of 
Forms. 

(u)  Banks  v.  Banks,  1  Gale,  46, 

(x)  Noy  V,  Eeynolds,  4  N.  &  M. 
483. 


Arbitrator 

under 

County 

Courts 

Act. 
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Part  IT.    9  &  10  Vict  c.  95,  had  no  authority  to  adminster  an  oath 
^"''^'^  *  to  a  witness.    If  he  did,  and  the  witness  swore  falsely  before 
bin),  the  latter  could  not  be  punished  for  perjury  (y). 


Arbitrator 
should 
hear  all 
the  evi- 
dence. 


Evidence 
must  be 
tendered. 


How  arbi- 
trator may 
beset 
right. 

Awarding 
without 
hearing 
evidence. 


VII.  Duty  of  the  arbitrator  to  hear  the  evidenee.] — The  arbi- 
trator should  hear  all  the  evidence  material  to  the  question 
which  the  parties  choose  to  lay  before  him  as  on  a  trial  before 
a  jury.  It  has  been  said  that  he  may  exercise  some  discretion 
as  to  the  quantity  of  evidenco  he  will  hear  (0)  ;  but  declining 
to  receive  evidence  on  any  matter  is,  under  ordinary  circum- 
stances, a  delicate  step  to  take,  for  the  refusal  to  receive 
proof  where  proof  is  necessary  is  fatal  to  the  award  (a). 

In  order  that  the  above  statement  may  not  give  rise  to  any 
misconception,  it  may  here  be  proper  to  call  attention  to  the 
wide  distinctionin  principle  between  refusing  to  hear  evidence 
on  any  particular  matter,  and  rejecting  a  piece  of  evidence 
deemed  by  the  arbitrator  inadmissable,  for  we  shall  see  further 
on,  that  the  exercise  of  the  arbitrator's  judgment  in  receiving 
or  rejecting  evidence  according  to  his  opinion  as  to  its  admis- 
sibility is  not  open  to  review  (6). 

In  order  to  make  out  a  case  entitling  the  party  to  impeach 
the  award,  the  witnesses  must  be  distinctly  tendered  to  the 
arbitrator  for  hearing.  It  is  not  enough  to  put  an  abstract 
proposition  to  an  arbitrator,  and  upon  his  answer  to  decline 
to  give  evidence  or  prefer  a  claim.  The  party  should  tender 
a  specific  case  and  specific  evidence  (0). 

Further  on  it  will  be  shown  how  the  direction  of  the  court 
may  be  obtained  to  set  the  arbitrator  right  on  a  point  of  law 
during  the  reference  (d). 

If  an  arbitrator  to  whom  an  action  for  not  repairing  a 
house  has  been  referred,  make  his  award  on  a  view  of  the 
premises  without  calling  the  parties  before  him,  the  court  will 
set  aside  the  award  ;  for,  though  the  premises  may  almost  tell 
their  own  tale,  yet  there  may  be  other  facts  which  ought  to 


(y)  R.  V.  Hallett,  20  L.  J.  M.  C. 

197. 

(?)  Nickallfl  V.  Warren,  6  Q.  B. 
615  ;  per  Ld.  Denmon,  0.  J.  618. 

(a)  Johnstone  v.  Cheape,  6  Dow. 
247. 


(b)  See  P.  XL  ch.  4,  s.  1,  d.  12. 

(c)  Craven  r.  Craven,  7  Taunt 
644  ;  Grazebrook  0.  Davis,  5  B.  & 
C  535 

\d)  See  P.  II.  ch.  4,  s.  1,  dd. 
16,  17. 
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be  inquired  into,  such  as  payments  by  the  party,  op  excuses    Part  ii. 
for  not  repairing  (e),  ch.  iv.  b.  i 

Still  less  can  an  award  stand  where  the  arbitrator  hears  Hearing 
one  side  only  (/).  A  coachmaker  to  whom  it  was  referred  to  "^^Lf"^^ 
determine  whether  a  phaeton  had  been  built  in  accordance 
with  a  contract,  after  inspection  of  the  phaeton  refused  to 
examine  the  witnesses  tendered  by  the  plaintiff,  though  he 
heard  the  defendant's  witnesses.  He  was  held  bound  to  have 
received  the  testimony  of  the  plaintiflTs  witnesses,  however 
little  he  might  have  thought  that  their  evidence  would 
make  him  alter  the  opinion  which  he  had  formed  on  the 
inspection  (g). 

Even  when  the  refusal  to  hear  one  side  is  not  wilful,  the 
award  will  be  bad.  For  where  the  arbitrator  thought  it 
necessary  before  decision  to  have  the  admission  of  the  parties 
in  writing  that  they  had  nothing  farther  to  offer,  and  that 
they  desired  a  decision  on  the  case  as  it  stood,  and  was  led 
to  believe  that  a  letter  to  that  effect,  signed  by  all  the  parties, 
was  in  the  hands  of  the  clerk  to  the  submission  (the  refer- 
ence being  on  a  Scotch  submission),  and  stated  on  the  face  of 
the  award,  that  he  had  considered  that  letter,  and  it  after- 
wards  appeared  that  one  of  the  parties  had  made  no  such 
admission,  and  had  signed  no  such  letter,  and  had  material 
eyidence  still  to  produce,  and  on  that  account  applied  to  the 
court  to  have  the  award  set  aside  ;  it  was  held  by  the  House 
of  Lords  (reversing  the  decision  of  the  Court  of  Session)  that 
the  award  ought  not  to  stand,  and  Lord  Eldon  said,  **  By  the 
great  principles  of  eternal  justice,  which  is  prior  to  all  these 
acts  of  sederunt,  regulations,  and  proceedings  of  court,  it  is 
impossible  that  an  award  can  stand  where  the  arbitrator  hears 
one  party  and  refuses  to  hear  the  other  "  (A). 

But  when  the  submission  recited  that  the  arbitrator  had  ^^^^  ^r- 
been  appointed  on  account  of  his  skill  and  knowledge  of  the  bitrator 
subject,  and  one  ofthe  parties  brought  before  him  a  statement  to^efu* 
of  certain  facts  which  he  alleged  to  be  material,  and  offered  «^i<lenoe. 
to  support  it  by  proof,  the  House  of  Lords  held  the  arbitrator 


(e)  Anon.  2  Chitt  Rep.  44.  669. 

(/)  Braddick  v.  Thompson,   8  (/i)    Sharps   v.    Bickerdyke,    3 

East)  344.  Dow.  102. 
(3)  Phipps  V.  Ingram,  3  Dowl. 
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Part  II. 
CH.  IT.  s.  1. 


When 
peculiarly 
skilled  in 
the  matter 


XTsage  to 
award  on 
valne  of 
repairs,  on 
inspection 
w-itnout 
evidence. 


justified  in  refusing  to  receive  it,  if,  taking  all  the  matters 
alleged  to  be  facts  into  consideration,  yet  having  his  own 
local  knowledge  to  guide  him,  and  all  the  circumstances  in 
his  view,  he  felt  that  such  facts  would  have  no  effect  upon 
his  determination  (i). 

In  a  recent  case  when  it  was  referred  to  surveyors  to  settle 
the  amount  of  rent  and  the  other  terms  of  a  lease  of  a  coal 
mine,  one  objection  to  the  award  was  that  the  arbitrators 
examined  no  witnesses.  Lord  Chancellor  Cranworth  said, 
"  I  do  not  agree  in  the  suggestion  that  it  was  incumbent  on 
the  arbitrators  to  examine  witnesses.  I  do  not  think  that 
IS  the  meaning,  when  a  matter  is  referred  to  surveyors  and 
people  of  skill  to  settle  what  the  value  of  the  property  to  be 
bought  or  let  is.  Necessarily,  they  are  entrusted  from  their 
experience  and  their  observation  to  form  a  judgment  which 
the  parties  referring  to  them  agree  shall  be  satisfactory; 
therefore  I  du  not  think  there  was  anything  of  importance 
in  their  not  examining  witnesses,  provided,  bona  fide,  they 
meant  to  say,  'We  know  sufficient  of  the  subject  to  decide 
properly  without  examining  witnesses/  "  (fc). 

A  usage  for  arbitrators  appointed  to  determine,  as  between 
outgoing  and  incoming  tenants  of  a  farm,  the  value  of  the 
away-going  crop,,  and  the  deductions  for  want  of  repair  of 
the  farm-buildings  and  fences,  to  make  their  award  on  an 
inspection  of  the  crops  and  premises,  without  notice  to  the 
parties  and  without  evidence,  may  be  good,  but  no  usage  can 
justify  the  arbitrator  in  hearing  one  party  and  his  witnesBes 
only  in  the  absence  of  and  without  notice  to  the  other 
party  (Q. 

According  to  Turner,  L.J.,  the  award  of  a  government 
board,  such  as  the  railway  commissioners,  made  arbitrators  by 
statute,  cannot  be  set  aside  by  the  courts  for  hearing  witnesses 
behind  the  backs  of  the  parties,  on  the  ground  that  they  have 
an  absolute  discretion,  and  are  only  responsible  to  parliament 
for  its  exercise  (7/1). 


(i)  Johnstone  v.  Oheape,  5  Dow. 

247. 

(fc)  Eads  V.  Williams,  24  L.  J. 
Ch.  631 ;  Caledonian  Railway 
Company  v.  Lockhart,  3  Macq. 
808.     See  P.  II.  ch.  4,  s.  2,  d.  2. 


(I)  Oswald  V.  Lord  Grey,  24 
L.  J.  Q.  B.  69. 

(m)  The  Newry  and  Enniskillen 
Eailway  Company  r.  The  Ulster 
Railway  Company,  2  Jur.  N  S. 
936  ;  S.  C.  8  De  Q.  M.  &  G.  487- 
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On  a  reference  of  a  claim  for  builder's  work  done  to  a  house,    Pabt  II. 
it  is  within  the  discretion  of  the  arbitrator  to  determine      *    '  '  ' 
whether  he  will  comply  with  the  request  of  one  of  the  parties  JWscre- 
that  he  should  view  the  premises  (n).  wiUi  arbi« 

On  a  general  reference  by  an  executor  respecting  differences  *^*^'  *^_ 
between  his  testator  and  a  third  person,  an  arbitrator  is  not  mlBes. 
justified  in  rejecting  evidence  offered  by  the  executor  to  show  Injecting 
that  he  has  no  assets  to  meet  the  demand  upon  his  testator's  want  of 
estate  (o).  «»«*«• 

The  arbitrator  should  be  careful  not  to  mislead  the  parties  Mislead- 
into  a  supposition  that  the  case  is  still  open,  and  then  un-  ^i^[^ 
expect^dlv  to  make  his  award.    For,  if  the  arbitrator,  after  before  case 
promiding  to  hear  some  witnesses,  make  his  award  without 
calling  them,  or  giving  notice  that  he  shall  not  examine 
them  (p);  or  if,  after  declaring  that  he  can  take  no  further 
proceedings  in  the  reference  till  some  books  of  account 
have  been  looked  into  and  examined,  he  make  his  award 
without  giving  notice  to  the  parties  that  he  has  found  the 
inspection  of  the  books  unnecessary  (q),  the  award  will  be  set 
aside. 

If,  though  there  has  been  some  needless  delay,  an  arbitrator  OkMbg 
do  not  give  the  party  who  has  caused  it  proper  opportunity  to  hastily, 
go  into  his  case,  but  make  his  award  too  hastily,  without 
giving  the  party  due  notice  of  his  intention  to  do  so,  the  court 
will  set  the  award  aside  (r).  Where  a  party  desired  the 
arbitrator  to  defer  making  his  award  until  he  should  satisfy 
him  as  to  some  things  which  the  arbitrator  took  to  be  against 
him,  as  this  was  within  two  or  three  days  before  the  time  for 
making  the  award  was  out,  the  arbitrator  refused  his  request, 
and  made  his  award,  yet  as  it  seemed  there  was  a  just  ground 
for  the  plaintiff's  desire  to  be  heard,  though  it  did  not  appear 
that  the  plaintiff  was  ready  to  be  heard,  within  the  time, 
the  court  set  aside  the  award  (s). 

(«)  Munday  v.    Black,  9  C.  B.  Bing.  384  ;  Gladwin  v.  Chilcote,  9 

N.  8. 557,  S.  C.  30  L.  J.  C.  P.  193.  Dowl.  550  ;  Bedington  v.  Southall 

(o)Biddell  v.  Sutton,  5  Bing.  4  Price,  232  ;  Haigh  v.  flaigh   31 

200.  L.  J.  Ch.  420,  S.  C.  1  De  g!  F.  & 

(|))Barle  v.   Stocker,  2  Vern.  J.  157;  Fryer  v.  Shaw,  27  L  J 

251.  Ex.320.  *    * 

(q)  Pepper  v.  Gorham,  4  Moore,         («)  Spettigue   v.  Carpenter.   2 

148.  P.  W.  361. 

(r)  Doddington  v.   Hudson,  1 
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If  a  party  be  surprised  by  an  unexpected  case  set  up  by 
his  opponent,  and  ask  for  time  to  inquire  into  the  matter, 
it  is  proper  for  the  arbitrator  to  comply  with  his  request, 
and  to  give  reasonable  opportunity  for  investigating  the 
matter  (Q. 

When  the  case  is  closed,  it  is  in  the  discretion  of  the 
arbitrator  whether  he  will  re-open  it,  and  receive  further 
evidence.  And  where  it  was  agreed  that  a  certain  meeting 
should  be  the  last,  and  that  all  the  evidence  on  both  sides 
should  be  produced,  and  the  defendant  afterwards  applied  to 
the  arbitrator  for  another  hearing,  alleging  that  he  was  in 
possession  of  fresh  evidence  to  rebut  the  eflfect  of  certain 
accounts  put  in  evidence  by  the  plaintiff  at  the  last  meet- 
ing, and  the  arbitrator  refused  the  hearing,  and  made 
his  award  without  any  more  evidence,  the  court  declined 
to  interfere,  saying  that  the  arbitrator  must  use  his  own 
discretion  whether  he  would  grant  another  meeting  or 
not  (u). 

Where  an  arbitrator  refused  to  wait  for  the  return  of  an 
alleged  material  witness,  absent  on  a  voyage  to  China,  and 
made  his  award,  the  court  declined  to  interfere  with  the 
exercise  of  his  discretion  (x). 

As  a  general  practice,  the  arbitrator  should  carefully  take 
notes  in  writing  of  everything  material  stated  by  the  wit- 
nesses, in  order  that  he  may  be  enabled  to  do  full  justice 
between  the  parties,  by  going  over  the  whole  collectively  and 
deliberately,  by  accurately  comparing  what  a  witness  says  at 
first  with  what  he  admits  on  cross  examination,  and  what  one 
witness  states  with  what  a  second  witness  deposes  to.  Cven 
when  the  case  is  so  short  that  the  arbitrator  can  safely  trust 
to  carrying  all  the  evidence  in  his  head,  it  is  advisable  that 
there  should  be  written  minutes  of  the  evidence,  in  case  any 
ulterior  proceeding  be  taken  on  the  award,  and  the  arbitrator 
be  required  to  give  information  respecting  the  proceedings 
before  him  (y). 


{t)    Solomon    v.   Solomon,   28 

L.  J.  Ex.  129. 

(w)  Ringer  v,  Joyce,  1  Mai-sh, 
404.  See  Hall  v,  Anderton,  In 
re,  8  Dowl.  326  ;  Larchin  u.  Ellis, 
11 W.  R.  281  ;  Hemming  v.  Parker, 


14  W.  R  328. 

(a;)  Ginder  v.  Curtis,  14  O.  B, 
N.  S.  723. 

(y)  Oroom  v.  Gore,  1  H.  &  N 
14,  S.  C.  25  L.  J.  Ex.  267. 
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Formerly  nice  questions  were  raised  as  to  the  extent  of  the    Pabt  II. 
power  of  the  arbitrator  to  examine  the  parties  to  the  cause,      '    '  '  ' 
and  the  proper  mode  of  such  examination  (2),  but  these  have  ^^^^^^^i^^ 
lost  their  interest  since  the  more  recent  changes  in  the  law  as  wit- 
of  evidence  which  allow  parties  generally  to  be  examined  as  ^^^^' 
witnesses  in  their  own  behalf. 

By  the  special  provisions  of  the  Lands  Clauses  Consolida-  Ezftmin- 
tion  Act,  1845  (a),  the  Railways  Clauses  Consolidation  Act,  ^S^e" 
1845  (b)y  and  the  Companies  Clauses  Consolidation  Act,  Lairds, 
1845  (c),  the  arbitrators  or  umpire,  on  references  under  those  and  Com- 
acts,  have  power  to  examine  the  parties  on  oath,  and  may  ^^^ 
administer  the  oath  for  that  purpose.  Acts. 

vni.  Power  of  the  arbUrator  to  caU  for  docfuments.] — ^A  Cailiiigfpr 
provision  is  generally  inserted  in  orders  of  reference,  that  the  ,^t8. 
parties  shall  produce  before  the  arbitrator  all  books,  papers, 
deeds,  and  writings,  relating  to  the  matters  in  difference 
between  them,  as  the  ai'bitrator  shall  require.  Compliance 
with  the  arbitrator's  demand  for  production  will  be  enforced 
by  attachment  (d). 

If  on  a  general  reference  the  arbitrator  call  for  certain  Arbitrator 
books  of  account,  it  is  no  answer  for  the  party  who  is  ^1^^^' 
ordered  to  produce  them,  to  say  that  they  relate  to  accounts  to  dedde 
Jong  since  settled,  and  not  now  matters  in  dispute,  for  the  mattere  in 
arbitrator  is  for  this  purpose  to  determine  what  are  the  difference, 
matters  in  dispute  (e). 

In  references  under  the  Lands  Clauses  Consolidation  Act,  ^T**.,. 

,  -^  under  tno 

1845  (/),  the  Railways  Clauses  Consolidation  Act,  1845  (g).  Lands, 
the  Railway  Companies  Arbitration  Act,  1859  (A),  and  the  ^^^^^ 


(z)  Lloyd  V.  Archbowle,  2 
Taunt  323 ;  Smith  v.  Sparrow, 
16  L.  J.  Q.  B.  139  ;  Scales  t;.  East 
London  Waterworks,  1  Hodges, 
91 ;  Wells  9.  Benskin,  9  M.  &  W. 
45 ;  Morgan  v.  Morgan,  1  Dowl. 
611  ;  Keene  v.  Deeble,  3  B.  &  C. 
491  ;  Wame  v.  Bryant,  3  B.  &  C. 
590 ;  Morgan  v.  Williams,  ^  Dowl. 
123. 

(a)  8  &  9  Yict.  c.  18,  s.  32.  See 
Appendix  of  Statutes. 

{())  8  &  9  Vict.  c.  20,  s.  13a  See 


Appendix  of  Statutes. 

(c)  8  &  9  Vict  c.  16,  a.  132.  See 
Appendix  of  Statutes. 

(d)  Arbuckle  v.  Price,  4  Dowl. 
174. 

(e)  Arbuckle  v.  Price,  4  Dowl. 
174. 

(/)  8  &  9  Vict.  c.  18,  s,  32.  See 
Appendix  of  Statutes. 

(^)  8  &  9  Vict.  c.  20,  s.  133.  See 
Appendix  of  Statutes. 

{%)  22  &  23  Vict.  c.  69.  See 
Appendix  of  Statutes. 
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Part  ii.    Companies  Clauses  Consolidation  Act,  1845  (i\  the  arbitra- 

— — 1  tors,  or  the  umpire,  are  empowered  to  call  for  the  production 

and  Com-    ^f  ^^y  documents  in  the  possession  or  power  of  either  party, 
Glauses       which  he  or  they  may  think  necessary  for  determining  the 
question  in  dispute. 


Acts. 


Arbitrator      IX.  Duty  of  the  arbitrator  toTreceive  no  evidence  unless  both 
should  not  -parties  are  present.] — An  arbitrator  can  hardly  be  too  scrupu- 
privaM       lous  in  guarding  against  the  possibility  of  being  charged  with 
fromT^'^     not  dealing  equallywith  both  parties.     Neither  side  can  be 
party.         allowed  to  use  any  means  of  influencing  his  mind  which  are 
not  known  to,  and  capable  of  being  met  and  resisted  by,  the 
other.    As  much  as  possible  the  arbitrator  should  decline  to 
receive  private  communications  from  either  litigant  respecting 
the  subject-matter  of  the  reference.   It  is  a  prudent  course  to 
*   make  a  rule  .of  handing  over  to  the  oppon^t  all  written  state- 
ments sent  to  him  by  a  party,  and  to  take  care  that  no  kind 
of  communication  concerning  the  points  under  discussion  be 
made  to  him,  without  giving  information  of  it  to  the  other 
side  (k). 
Should  Except  in  the  few  cases  where  exceptions  are  unavoidable^ 

wi^M^in  ^  where  the  arbitrator  is  justified  in  proceeding  ex  parte, 
presence  both  sides  must  be  heard,  and  each  in  the  presence  of  the 
parties.  Other.  However  immaterial  the  arbitrator  may  deem  a  point 
to  be,  he  should  be  very  careful  not  to  examine  a  party  or  a 
Irregular  ^vitncss  upon  it,  cxcept  in  the  presence  of  the  opponent.  It 
tion"avdds  ^^  ^^^  ^^  ^^'^  respect  he  exposes  himself  to  the  gravest 
award.  censure,  and  the  smallest  irregularity  is  often  fatal  to  the 
award  (T). 

Where  some  witnesses  attended  before  the  arbitrator  to 
give  evidence  on  behalf  of  the  defendant,  and  he,  notwith- 
standing the  parties,  pursuant  to  his  recommendation,  had 
agreed  to  produce  no  more  evidence,  received  the  testi- 
mony of  these  witnesses,  the  parties  and  solicitors  on  both 
sides  being  absent,  Lord  Eldon,  C,  set  aside  the  awards  on  the 


(i)  8  &  9  Vict.  c.  16,  s.  132.    See  465,  S.  C.  13  L.  J.  Cb.  466 ;  Hick, 

Appendix  of  Statutes.  In  re,  8  Taunt.   694  ;  Drew  v. 

(Jc)  Harvey  v.  Shelton,  7  Beav.  Leburn,  2  Macq.  1  ;  Tidswell,  In 

455,  S.  C.  13  L.  J.  Ch.  466.  re,  33  Beav.  213. 

(l)  Harvey  v,  Shelton,  7  Beav. 
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ground  that  the  evidence  had  been  improperly  admitted,  ^^^^{^ 

although  the  arbitrator  swore  that  the  evidence  thus  received  

had  had  no  effect  on  his  award  (m),  the  learned  judge  being 
of  opinion  that  no  court  should  permit  an  arbitrator  to  decide 
so  delicate  a  matter,  as  whether  a  witness  examined  in  the 
absence  of  one  of  the  parties  had  an  influence  on  him  or 
not  (w). 

But  this  rule  has  not  always  been  strictly  adhered  to,  for  in  Held  in 
two  instances  it  has  been  held  by  the  Court  of  Commoh  Fleas,  wken 
that  if  the  arbitrator  re-examined  a  witness  after  the  case  on  P^J  ^ 

zaQlt. 

both  Sides  was  closed,  and  the  plaintiff's  attorney  gone  away, 
that  circumstance  would  not  induce  the  court  to  set  aside  the 
award,  although  the  arbitrator  admitted  his  judgment  had 
been  influenced  by  the  answer,  unless  it  appeared  that  the 
second  examination  of  the  witness  was  brought  about  by  the 
management  of  the  opposite  party  (o). 
In  a  more  recent  case,  however,  the  Court  of  Queen's  Bench  Held  in 

OH 

Stated  that  the  two  cases  in  the  Common  Pleas  were  not  satis-  thongh 
factory  to  them,  and  that  they  would  rather  abide  by  the  P^iL^* 
broad  principle  laid  down  by  Lord  Eldon  in  Walker  v.  Piv- 
hUher  (p),  and  reiterated  in  FetherstoTie  v.  Cooper  (q). 

In  thatcase,  one  party  had  brought  an  actionforobstructing 
the  waterway  in  front  of  their  houses,  which  faced  ou  to  the 
river  Thames.  The  obstruction  complained  of  consisted  of  a 
floating  pier  composed  of  barges.  The  other  party  indicted 
the  fonner  for  a  nuisance,  alleging  that  an  embankment  in 
front  of  the  house  was  an  encroachment  on  the  river.  Both 
the  action  and  indictment  were,  by  different  orders  of  refer- 
ence, referred  to  the  same  arbitrator,  with  power  to  order  the 
removal  of  obstructions,  and  to  regulate  the  waterway.  After 
the  arbitrator  had  heard  the  case,  and  stated  that  he  wanted 
nothing  further  from  either  party,  he  sent  for  the  deputy 
water-bailiff,  who  had  been  examined  as  a  witness,  and  ques- 
tioned him  as  to  the  means  of  giving  convenient  access  to  the 
shore,  supposing  the  embankment  removed.    No  notice  of 


(m)  "Walker  v.  Frobiaher,  6  Yes.  &  P.  175 ;  Bignall  v.  Gale,  2  M.  & 

70.  G.  830.  See  also  Cioaaley  v.  Clay, 

(n)  Fetberstone   v.    Gooi)er,  9  5  C.  B.  581. 
Ves.  67.  (p)  6  Ves.  70. 

(o)  Atkinson  v.  Abraham,  IB.  (g)  9  Yes.  67. 
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this  meeting  was  given  to  either  side,  but  a  special  pleader 
was  present  at  it,  who  had  acted  as  an  advocate  for  one 
of  the  parties  in  a  former  stage  of  the  reference.  One  of  the 
other  party  coming  accidentally  into  the  room,  asked  permis- 
sion to  remain  also,  but  this  the  arbitrator  refused,  saying 
that  he  had  the  special  pleader  there  to  give  him  some 
information,  by  which,  however,  his  opinion  would  not  be 
biassed. 

The  court  said,  that  though  there  was  no  imputation  on  the 
motives  of  the  arbitrator,  the  irregularity  of  his  conduct  was 
fatal  to  the  validity  of  the  award ;  that  they  could  draw  no 
line,  but  must  abide  by  the  general  principle,  that  where  by 
possibility  the  arbitrator's  mind  may  have  been  biassed,  the 
objection  is  fatal ;  and  that  they  must  oppose  all  attempts  to 
explain,  by  the  bearing  of  particular  parcels  of  the  evidence, 
whether  the  inquiry  had,  or  by  any  probability  might  have 
had,  an  effect  on  the  decision ;  and  as  there  was  only  one 
subject-matter,  they  set  aside  the  award,  both  upon  the  indict- 
ment, as  well  as  upon  the  action  (r). 

On  a  later  occasion,  when  the  cases  in  the  Common  Pleas 
above  referred  to  (s)  were  relied  on  in  the  Queen's  Bench, 
Lord  Denman,  C.  J.,  again  intimated  that  that  court  did  not 
accede  to  their  authority,  and  that  they  had  in  preference 
adopted  the  rule  laid  down  by  Lord  Eldon  at  the  commence- 
mencement  of  his  career  (t). 

At  the  present  day,  if  no  personal  misconduct,  or  evil  inten- 
tion, or  gross  disregard  of  proper  rules  be  imputable  to  the 
arbitrator,  the  courts  will  often  refer  back  the  award  to  him 
notwithstanding  he  may  have  been  guilty  of  some  irregu- 
larities in  the  examination  of  the  witnesses  (u). 

Though  both  the  parties  are  absent,  and  are  thus  in  a 
measure  on  an  equality,  the  course  of  examining  a  witness 
in  private  cannot,  under  ordinary  circumstances,  be  jus- 
tified (x). 


(r)  Dobfion  v.  Groves,  6  Q.  B. 
637. 

(s)  Bignall  t).  Qale,  2  M.  &  G. 
830  ;  Atkinson  v,  Abraham,  1  B. 
&  P.  175. 

(0  Plews  V.  MiddletoD,  6  Q.  B. 


845. 

(m)  Anning  v.  Hartley,  27  L.  J. 
£x.  145.  See  Tidswell,  In  re,  33 
Beav.  213. 

(x)  Plews  V.  MiddletoD,  6  Q.  B* 
845. 
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The  Court  of  Chancery  also  has  exhibited  his  adherence  to    ^^^  ^ 

GB   IV  S  1 

the  rule  laid  doT^n  by  Lord  Eldon  (y).    For  where  the  arbi-   -1 — Ll-^ 
trator  flummoned  one  of  the  parties  before  him  to  explain  an  ?'^*°^'^" 

*r         ^  r     ^  ing  one 

apparent  error  in  the  accounts,  without  giving  any  notice  of  party  in 
the  meeting  to  the  other  side,  even  though  the  meeting  took  ^on 
place  in  the  presence  of  an  accountant  employed  by  both  Fiblic^ 
sides,  the  Master  of  the  Rolls  held  that  this  was  such  a  devi- 
ation from  the  course  of  justice,  that  the  award  could  not  be 
supported,  although  it  did  not  appear  that  the  party  excluded 
had  in  fact  been  injured ;  and  that  the  absent  party  was  not 
precluded  from  objecting  to  this  irregularity,  by  reason  of  his 
having  himself  been  guilty  of  the  impropriety  of  privately 
communicating  with  the  arbitrator,  because  it  was  not  a 
question  of  mere  private  consideration  between  two  adverse 
parties,  but  a  matter  concerning  the  due  administration  of 
justice  (z). 

In  a  modem  case  in  the  House  of  Lords,  Lord  Cranworth, 
LC,  said  that  he  agreed  with  Lord  Eldon,  that  the  prin- 
ciples of  universal  justice  required  that  the  person  who 
is  to  be  prejudiced  by  the  evidence  ought  to  be  present  to 
hear  it  taken  ;  and  that  an  arbitrator  entirely  misconceived 
Us  duty  who  took  upon  himself  to  hear  evidence  behind  the 
back  of  the  party  interested  in  controverting  it  (a). 

This  course  of  conduct,  of  examining  one  party,  or  the  wit-  No  exoep« 
nesses  of  one  party,  or  receiving  evidence  from  one  party,  in  ^^ 
•  the  absence  of  the  other,  is  often  adopted  by  mercantile  arbi-  merchant 
trators.    But  the  courts,  in  the  above  instance,  and  in  many  "  ^ 
others,  have  strongly  repudiated  the  idea  that  a  different 
course  is  allowable,  in  this  respect^  in  the  case  of  mercantile 
referees;  and  although  the  lawful  usage  of  merchants  maybe 
imported  into  the  contract  of  reference,  they  have  said  that 
the  practice  of  receiving  evidence  which  the  party  affected 
has  no  opportunity  of  meeting  is  not  a  lawful  usage  (6). 

Notwithstanding  the  necessity  of  avoiding  in  general  any-  Inquiry 
thing  like  ex  parte  proceedings,  it  was  decided  by  the  House  ^^®*^^ 

(y)  Fetherstone  v.    Cooper,    9         (h)  Matson  v,  Trower,  1  Ry.  & 
7^8, 67.  Moo.  17  ;  Harvey  v.  Shelton,    7 


(,)  Harvey  v.  Shelton,  13  L.  J.      Beav.  455,  S.  C.  13  L.  J.  Ch.  466; 
p.^'^i66,  S.  C.  7  Beav.  455.  Brook  v.  Delcomyn,  16  C.  B.  1 

1^)  Drew  V,  Drew,  H.  L.  March      403,  S.  C.  33,  L.  J.  C.  P.  246. 
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Part  il    of  Lords,  in  one  case,  to  be  no  objection  to  the  award,  that  the 

-J ! 1  arbitrator  had,  in  the  absence  of  one  of  the  parties,  called  in 

P^7  ad-     ii^Q  other,  and  asked  him  whether  he  admitted  or  disputed 

xnits  OP  ...  1  1        1  • 

disputes      certam  items  in  an  account,  and  had  merely  taken  his  ansi^er 
itenu.         j^  ^^^  question  (c). 

Private  If  on  a  reference  it  is  arranged  that  the  accounts  should  be 

toTil^'Slt  referred  to  an  accountant,  and  that  either  party  is  to  be  at 
ADt-  liberty  to  examine  the  books  in  his  presence,  it  does  not  seem 

objectionable  for  either  party,  when  attending  separately 
before  the  accountant,  to  give  explanations  respecting  the 
items,  for  the  accountant  is  not  the  judge,  but  only  an  assis* 
tant  of  the  arbitrator  on  the  occasion  (c^- 

But  where  an  accountant  was  by  the  submission  to  be  em- 
ployed to  examine  and  report  to  the  arbitrator,  on  thebooks^ 
accounts,  and  works,  and  the  accountant  received  explanations 
from  one  party  as  to  items  in  the  accounts  in  the  absence  of 
the  other.  Lord  Justice  Turner  said  that  that  was  a  course  of 
proceeding  which  the  Court  of  Chancery  could  not  possibly 
sanction.  He  also  reprehended  the  accountant  for  assum- 
ing the  authority  of  excluding  from  a  meeting  before  him 
the  son  of  one  of  the  parties  whom  the  father  wished  to 
attend  (e). 

If  the  plaintiff's  agent  for  conducting  the  reference  assent 
to  the  defendant  calling  on  the  arbitrator  alone,  and  producing 
his  books  before  him,  the  plaintiff  cannot  object  to  the  award 
on  the  ground  of  the  private  meeting  between  the  defendant 
and  the  arbitrator  (/), 
Private  Though  we  have  seen  that  in  general  serious  objections 

^ttS'  ^^^'  ^^  ^^^^  ^^  the  proceedings,  if  a  meeting  takes  place  of 
done  in  the  which  onc  of  the  parties  has  no  notice,  yet  if  at  a  meeting  so 
held,  nothing  is  doneexcept  todiscuss  the  question  of  adjourn- 
ment, and  the  meeting  is  in  fact  adjourned  without  the  sub- 
jects of  the  reference  being  entered  upon,  the  court,  it  seems, 
will  not  set  aside  the  award  on  the  mere  ground  of  the  party 
having  bad  no  notice  of  such  a  meeting  bebg  held  (g). 


(c)  Anderson  v.  Wallace,  3  C.  &  157. 

F.  26.  (/)  Hamilton  v.  Baukm,  3  Be 

(d)  Harvey  r.  Shelton,  7  Beav.  Gez  &  8.  782. 

465.  (g)  Morphett,  In  re,  2  D.  &  L. 

(e)  Haigh  r.  Haigh,  31  L.   J.  967. 
Ch.  420,  S.  C.  I  De  G.  F.  &  J. 
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X.  WammgoljedicmtoirregvJLarcondudoft^^  —    P^t  it. 

Though  the  arbitrator  may  have  been  guilty  of  some  irregu-   _1 ! .* 

larityiri  the  course  of  the  reference,  it  will  not  vitiate  the  P^rtie". 

.  nuAy  waive 

award;  if  the  conduct  of  the  parties  be  such  as  showt^  that  irregu- 
they  waive  any  objection  on  account  of  it ;  but  the  waiver  "*"*y- 
must  be  clearly  made  out  QC)  ;  and  the  party  must  be  shown 
to  have  full  knowledge  of  the  defect  which  he  is  said  to 
waive  (i). 

If  by  the  terms  of  the  submission  the  arbitrators  are  to  Improper 
appoint  an  umpire  previous  to  entering  on  a  consideration  of  ment  of 
the  matters  referred,  and  they  enlarge  the  time  for  making  *"^®- 
the  award  before  they  appoint  an  umpire,  and  the  parties, 
with  knowledge  of  these  facts,  attend  a  meeting  before  the 
arbitrators,  they  will  be  taken  to  have  waived  the  objection 
as  to  the  irregular  enlargement  of  the  time  (i). 

Even  if  the  arbitrators,  without  any  authority,  appoint  an  Improper 
umpire,  and  he  be  guilty  of  the  irregularity  of  examining  the  2wit  V 
parties  separately,  his  decision  cannot  be  impeached  by  them,  umpire, 
if  they  attend  before  him  and  make  no  objection  (I), 

So  also  it  was  held,  that  where  the  arbitrators  excluded  the  Private 
parties  and  their  attorneys,  and  examined  witnesses  privately,  tion"o?* 
if  either  party  intended  to  take  advantage  of  it,  he  ought  to  witneswM, 
have  given  notice  at  the  time  that  he  intended  to  rely  on  it  as 
an  objection  (m) ;  and  if  aparty  attend  meetings  after  knowing 
that  the  arbitrator  has  examined  witnesses  behind  his  back, 
and  without  objecting,  he  has  waived  the  irregularity  (n). 

So  if  at  a  meeting  improperly  convened,  and  in  the  absence  irregular 
of  both  parties,  the  arbitrators  receive  evidence,  which  they  "^®®*'^- 
strike  out  on  its  being  objected  to  at  the  next  meeting,  a 
party  will  not  be  permitted  to  invalidate  the  award  on  the 
ground  of  the  reception  of  evidence  in  an  irregular  manner,  if 
afterwards  he  has  gone  on  with  the  case,  examining  and  cross- 
examining  the  witnesses  (o). 

Rehearing  the  case  before  all  three  arbitrations  cures  the  Kehearing. 

^  (M  Salkeld,  In  re,  12  A.  &  E.  Moo.  17. 

767  ;  Jenkins.  In  re,  1  Dowl.  N.  S.  (f?i)  Hewlett  ».  Laycock,  2  C.  & 

276 ;  Drew  v,'  Leburn,  2  Macq.  1.  P.  574. 

(i)  Damley,   Earl,    v.  London  (n)  Drew  v.  Drew,  H.  L.  March 

Chatham,  &  Dover  Railway  Com-  8,  1855. 
pany,  L.  R.  2  H.  L.  Caa.  43.  (o)  Kingwell   v.  Elliot,  7  Dowl. 

(i)  Hick,  In  re,  8  Taunt.  694.  423. 

(0  Matson  v.  Trower,   1  Ry.  & 

O 
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Part  II    irregularity  of  the  proceedings  before  two  only,  the  third 
cH.iv.  B.  .  arbitrator  having  been  by  mistake  at  first  appointed  as  uni- 

pire,  and  considered  an  umpire  (oo). 
Attending       Where  a  party  objected  to  evidence  received  in  his  abaenee 
after  irre-   s^nd  to  oxclusion  from  Certain  meetings  of  persons  whom  he 
8^4*"*^      reasonably  wished  to  attend  on  his  behalf,  his  not  receding 

not  neces-  •'  .  . 

carily  a       from  the  reference  and  alloMring  the  remaining  business  to  be 
waiver.       transacted  ex  parte,  was  not  treated  as  an  acquiescence  in  the 
irregularities,  it  being  clear  on  the  evidence  that  he  had  no 
intention  of  waiving  the  objection  (p). 
Attending       A  party  who  appears  before  an  arbitrator  and  protests 
li:i°«"     against  his  having  a^authority,  and  has  hi.  pro  Jt  over- 
protest.       ruled,  does  not,  by  croAs-examininghis  adversary's  witnesses, 
and  calling  witnesses  on  his  own  behalf,  preclude  himself 
from  afterwards  objecting  that  the  award  is  void  (q). 
Waiver  by       An  objection  to  an  award,  on  the  ground  of  irregular  and 
wU^of     improper  conduct  on  the  part  of  the  arbitrators  in  examining 
objecting,    witnesses  ex  parte,  it  has  been  held  by  the  Court  of  Common 
Pleas,  may  be  waived,  by  the  injured  party  knowing  of  their 
conduct  for  three  weeks  before  the  award  is  made,  without 
taking  any  objection ;  for  he  has  no  right  to  lie  by  and  take 
his  chance  of  the  award,  and  then^  finding  that  made  against 
him,  move  to  set  it  aside  on  the  ground  of  the  irregularity  (r). 
The  Court  of  Queen's  Bench,  however,  have  taken  this  dis^ 
tinction,  that  where  an  irregularity  takes  place  at  a  meeting 
of  all  the  parties,  and  is  passed  over,  no  objection  can  after-* 
wards  be  made,  but  that  where  witnesses  have  been  examined 
behind  the  back  of  one  of  the  parties  who  wishes  to  be  pre* 
sent,  as  the  opportunity  of  setting  right  what  was  irregular  is 
past,  he  will  not  be  taken  to  have  waived  his  right  to  com* 
plain,  merely  because,  with  a  knowledge  of  the  eircumstanoe^ 
he  has  not  protested  before  the  award  is  made  (s). 

The  result  of  the  above  cases  seems  to  show,  that  if  the 

{oo)  Moseley  v.  Simpson,  L.  R.  N.  S.  514,  S.  C.  33  L.  J.  C.  P.  337 , 

16  Eq.  226.  in  error  overraling  the  aamo  case 

(p)  Haigh  V,  Haigh,  31   L.    J.  below,  15  C.  B.  N.S.  173,  S.  C.  33 

Ch.  420,  S.  C.  1  De  G.  F.  &  J.  L.  J.  C.  P.  25 ;  Sheonath  v.  Ram- 

157.  nath,  36  L.  J.  N.  S.  P.  C.  1. 

(q)  Davies  v.  Price,  6  L.  T.  N.  S.  (r)  Bignall  v.  Gale,  2  M.  &  G . 

713,  affirmed  in  error,    34  L.  J.  830. 

Q.  B.  8,  S.  C.  11  L.  T.  N.  S.  203  ;  (s)  Dobson  v.  Groves,  6  Q.   R 

Ringland    v.    Lowndes,   17  C.  B.  637. 
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irbitrator  find  that  he  has  inadvertently  been  betrayed  into    Pabt  II. 

CH  rv  B  1 

wi  irregularity,  which,  though  fatal  in  principle,  yet  in  fact  _J — ' 
does  not  affect  the  merits  of  the  case,  he  may  generally  pre-  ^1''*'*' 
vent  any  ill  consequences,  by  giving  the  parties  full  informa-  course  to 
tion  of  the  particular  step,  and  proposing  to  adopt  such  a  ^L^ 
course  as  may  seem  fit  to  remedy  any  possible  inconvenience,  lanty. 
It  will  rarely  happen  that  the  parties  will  not  either  expressly 
or  impliedly  agree  to  waive  any  objection  that  might  other- 
wise be  taken. 


XI.  When  arHtrator  empowered  to  proceedex  parte.] — Every  Power  to 
arbitrator  is  authorized,  by  the  nature  of  his  office,  to  proceed  J^^   ^^^^ 
ex  parte  forgood  cause.  It  isunnece8sary,though  not  unusual,  for  cause, 
to  give  him  the  power  in  express  terms  in  the  submission.    No 
application  to  the  court  is  necessary  to  warrant  his  so  proceed- 
ing, but  the  arbitrator  is  to  judge  for  himself  of  the  discretion 
of  exercising  his  power  (t). 

It  ought,  however,  to  be  a  very  strong  case  to  justify  him  ' 
proceeding  ex  parte,  as  going  on  with  the  reference  in  the 
absence  of  one  of  the  parties  is  so  substantial  an  incon- 
venience, and  so  much  prevents  the  doing  justice  between 
them  (w). 

Still  if  one  of  the  parties,  after  having  been  duly  summoned.  Party 
neglect  to  attend  before  the  arbitrator,  and  the  latter  be  of  to  attendf 
opinion,  from  the  circumstances  which  are  brought  before  his 
notice,  that  the  party  absents  himself  with  a  view  to  prevent 
justice  and  defeat  the  object  of  the  reference,  it  is  the  arbi- 
trator's duty  to  give  due  notice  to  the  absenting  party,  that  he 
intends,  at  a  specified  time  and  place,  to  proceed  with  the 
reference,  whether  the  party  shall  attend  or  not.  If  this 
notice  fail  to  enforce  his  attendance,  and  he  do  not  allege 
some  excuse  satisfactory  to  the  arbitrator,  the  latter  not  only 
may,  but  ought  to  proceed  ex  parte  (x). 

When  a  party  has  ineffectually  attempted  to  revoke  the  i?arty 
submission,  and  refused  to  attend  a  meeting  on  the  ground  f^revokl^* 
that  the  arbitrator  has  no  authority,  it  has  long  been  decided 

(0  Wood   V.    Leake,  12  Ves.  650. 
412;Hetley  v.  Hetley,  Kyd  on  {x)  Waller  v.  King,  9  Mod.  68  ; 

Awards,  100.  Wood  v.  Leake,  12  Ves.  412  ;  Hall 

(w)  OladwiB  V.  Chilcote,  9  Dowl.  v.  Anderton,  lu  re,  8  Dowl.  326. 
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Notice  of   ( 
intention 
to  proceed 
ex  parte. 


Peremp- 
tory notice 
for  each 
meeting. 


Meeting 
to  go  into 
the  refe- 
rence. 


Whether 

notice 

requisite 

when 

authority 

denied. 


that  the  arbitrator  may  proceed  ex  parte  at  once  (y).  In 
order  to  clear  away  all  doubts  on  this  pointy  if  any  existed, 
the  statute  3  &  4  W.  IV.  c.  42,  provides  in  express  terms, 
s.  89,  that,  notwithstanding  any  attempted  revocation,  the 
arbitrator  is  to  proceed,  and  to  make  his  award,  "although  the 
person  making  such  revocation  shall  not  afterwards  attend 
the  reference," 

In  general  the  arbitrator  is  not  justified  in  proceeding  ex 
parte  without  giving  the  party  absenting  himself  due  notice. 
The  notice  may  be  given  verbally  or  in  writing.  It  should 
express  the  arbitrator's  intention  clearly,  or  the  award  may 
be  set  aside  (z).  An  ordinary  appointment  for  a  meeting, 
with  the  addition  of  the  word  "  peremptory"  marked  on  it, 
is  sufficient  (a).  If  the  arbitrator  decline  to  proceed  on  the 
first  failure  to  attend  a  peremptory  appointment,  and  give 
another  appointment,  he  is  not  authorized  in  proceeding  ex 
parte  at  the  second  meeting,  unless  the  appointment  far  it 
also  be  marked  peremptory,  or  contain  a  similar  intimation  of 
his  intention  (&). 

Later  cases  seem||  to  show  that  less  strict  notice  may  be 
sufficient.  In  an  action  against  a  tenant  for  dilapidations,  the 
arbitrator  appointed  a  meeting  for  a  view,  and  "  to  go  into  the 
reference."  The  defendant  attended  the  view,  but  withdrew 
without  saying  anything.  The  arbitrator  thereupon  pro- 
ceeded ex  parte,  and  made  his  award.  The  court  refused  to 
set  aside  the  award  made  (c). 

If  a  party  say,  "  I  will  not  attend,  because  you,  the  arbi- 
trator, are  receiving  illegal  evidence,  and  no  award  which  you 
can  make  will  be  good,"  the  arbitrator  may  go  on  with  the 
reference  in  his  absence ;  and  it  seems  it  is  not  necessary  to 
give  the  recusant  any  notice  of  the  subsequent  meetings. 
But,  though  it  may  not  always  be  necessary,  it  certainly  is 
advisable  that  notice  of  every  meeting  should  be  given  to  the 
party  who  absents  himself,  so  that  he  may  have  the  oppor- 


(y)  Harcoiirt  v.  Ramsbottom,  1 
J.  &  W.  512. 

(z)  Gladwin  v.  Chilcote,  9  Dowl. 
650  ;  Scott  r.  Van  Sandau,  6  Q.  B. 
237. 

(a)  Gladwin  v.  Chilcote,  9  Bowl. 
550  ;  Doddington  v.  Hudson,  1 
Biiig.  384. 


(b)  Gladwin  v.  Chilcote,  9  Dowl. 
660. 

(c)  Tryer  v.  Shaw,  27  L.  J.  Ex. 
320.  See  Angus  v.  Smythies,  2 
F.  &  F.  381  ;  Hewitt  v.  Ports- 
mouth  Waterworks  Company,  10 
W.  R.  780. 
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tunity  of  changing  his  mmd^  and  of  being  present  if  he    Part  II. 

1  /jv  CH.  IV.  8.  Is 

please  {a).  

By  the  Railway  Companies  Arbitration  Act,  1859,  s.  20,  Railway 
"  The  arbitrator  and  the  arbitrators  and  the  umpire  respec-  ArWtra-*** 
tively  may  proceed  in  the  absence  of  all  or  any  of  the  corapa-  J'jfS.^^** 
nies  in  every  case,  in  which,  after  giving  notice  in  that  behalf 
to  the  companies  respectiv^y,  the  arbitrator  or  the  arbitrators 
or  the  umpire  shall  think  fit  so  to  proceed"  (e), 

in.  Dxdy  of  the  arbitrator  in  deciding  points  of  evidence,"] —  Arbitrator 
Questions  relating  to  the  admissibility  of  evidence  continually  ^uJ^  of  ^ 
arise  in  the  course  of  the  procee<lings  in  the  reference,  and  e^dence. 
call  for  the  arbitrator's  decision.     In  determining  these,  he  is 
not  at  liberty  to  follow  any  arbitrary  principle  of  his  own,  but 
is  bound  by  the  same  rules  of  evidence  as  govern  the  superior 
courts  (/). 

If,  intending  to  decide  rightly,  he  come  to  a  wrong  decision  His  de- 
as  to  the  competency  of  a  witness,  the  admissibility  of  docu-  ^^^  ^*** 
mentaiy  or  oral  testimony,  or  the  relevancy  and  propriety  of  ^  review^ 
allowing  proof  of  particular  facts,  it  is  now  settled  law,  that 
the  court  will  not  review  his  decision,  or  set  aside  the  award 
for  the  mbtake  (g) ;  though  in  one  ease  Lord  Eldon  intimated 
an  opinion,  that  if  an  arbitrator  refused  ta  hear  evidence  of 
the  contents  of  a  letter  proved  to  be  lost,  that  would  form  a 
good  objection  to  an  application  for  carrying  the  award  into 
execution  (A). 

On  the  general  principle  that  the  parties  are  bound  by 
the  decision  of  the  arbitrator  whom  they  have  chosen,  the 
Court  of  Queen's  Bench  very  recently  refused  to  direct  an 
arbitrator  to  receive  the  evidence  of  a  party,  whom  the  arbi- 
trator had  refused  to  examine  on  the  ground  of  his  want  of 
religious  belief,  such  party  having  admitted  that  he  did  not 


(d)  Scott  V.  Van  Sandau,  6  Q.  B. 
237 ;  Harcourt  v.  Bamsbottom,  1 
J.  &  W.  512  ;  Bignall  v.  Gale,  2 
M.  &  G.  830 ;  Kyle,  In  re,  2  Jur. 
760. 

(e)  22  &  23  Vict.  c.  59.  See 
Appendix  of  Statutes. 

(/)  Attorney-General  v.  Davi- 
son, 1  M'Lel.  &  Y.  160. 

(g)  Hagger  v.  Baker,  14  M.  & 
W  9',  Eastern  Counties  Railway 


Comiiany  v,  Robertson,  6  M.  &  G, 
38 ;  Armstrong  v,  Marshall,  4 
Dowl.  593  ;  Pendman  v.  Steggall, 
9  Bing.  679  ;  Wilson  v.  King,  2  C. 
&  M.  689,  S.  C.  2  Dowl.  638,  n.a.; 
Campbell  v,  Twenlow,  1  Price,  81 ; 
Musselbrook  v,  Dankin,  9  Bing. 
605  ;  Slowman  v,  Wiggins,  6  C.  B. 
276. 

{h)  Anderson  v,  Darcy,  18  Vcb. 
447. 
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Part  II.    believe  in  a  Deity,  or  in  a  future  state  of  rewards  and  punish- 

CH.  IV.  8.  1.  J.      /1L\ 

ments  {Jili), 

Refusing  If^  however,  the  arbitrator  refuse  to  hear  evidence  on  some 
evidence  of  the  matters  within  scope  of  the  reference  under  a  mistaken 
^^  *  impression  that  they  are  not  within  it,  this  will  not  be  treated 

refeiredL  as  a  mistake  of  evidence,  but  as  an  omission  to  decide  on  all 
the  matters  submitted,  and  the  award  will  be  set  aside  (i). 
Receiving  But  when  nothing  but  the  claims  in  an  action  of  debt  have 
or^maces  ^^®°  referred,  receiving  evidence  of  damages  for  a  breach  of 
in  debt.  covenant  claimed  as  a  debt,  and  as  recoverable  in  the  action^ 
will  not  avoid  the  award  Qc), 

If  it  be  a  doubtful  point  whether  the  matter  is  within  the 
reference  or  not,  it  is  better  to  receive  the  evidence,  and  in 
the  award  to  decide  the  doubtful  matter  separately  from  the 
rest.     For  if  there  be  an  omission  to  decide  it,  and  it  ought 
to  have  been  decided,  the  award  is  generally  incurable ;  and 
if  it  be  not  within  the  arbitrator's  power,  and  he  has  decided 
it,  it  is  only  an  excess,  which,  though  bad  in  itself,  if  clearly 
separable,  leaves  the  rest  of  the  award  perfectly  valid. 
Receiving       Where  the  defendant  pleaded  non-assumpsit  to  an  action 
adultery,     ^^^  ^^  board  and  lodging  of  his  wife,  and  the  arbitrator  ad- 
*^u^i?^*^'  mitted  evidence  of  the  wife's  adultery,  and  decided  against 
the  plaintiff,  it  was  objected  to  the  award  that  the  arbitrator 
was  not  authorized  to  inquire  into  the  fact  of  adultery  unless 
it  were  pleaded ;  but  the  court  refused  to  set  aside  the  award, 
for  assuming  the  objection  good  in  law,  it  was  only  that  an 
inadmissible  witness  had  been  called  (I). 
New  evi-        After  an  accountant  employed  under  the  arbitrators  had 
^^  ^^  made  his  report  to  them  respecting  the  accounts,  and  it  was 
dosed.        agreed  tiiat  he  should  close  the  accounts,  one  of  the  parties 
having  found  some  new  documents  respecting  the  acooonte 
which  had  been  closed,  tendered  them  in  evidence  to  the 
arbitrators  at  the  last  meeting  in  the  reference.  The  arbitra- 
tors, after  looking  at  them  to  see  their  general  nature,  refused 
to  protract  the  arbitration,  in  order  to  sift  those  papers,  and 
declining  to  receive  them,  made  their  award.     Coleridge,  J,, 

{hh)  Bradlaugh  v.  Du  Riu,  13  Comp.  2  £z.  344.  See  P.  XL  di.6, 

January,  1870.   Weekly  Notes,  9.  s.  8,  d.  1. 

{{)  Samuel  v.  Cooper,  2  A.  &  £.  {I)  Symee  v.  Goodfellow^  2 

752  ;  Brophy  v.  Holmes,  2  Moll.  1.  N.  C.  532. 

{k)  Fariell  v.  East.  Count.  Eail. 
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held  that  this  was  merely  a  rejectioa  of  evidence  by  the    Part  II. 
arbitrators,  and   afforded   no  ground  for  impeaching   the  ^"'^'^  ' 
award  (wt). 

Even  when  the  arbitrator  received  ihe  plaintiff's  own  books  Know- 
in  evidence  for  himself,  stating  that  he  knew  they  were  not  Jl^^vmg 
strictly  admissible  on  a  trial  at  Nisi  Prius,  yet  that  he  had  madmur 
authority  to  receive  them,  as  the  same  strictness  was  not  aanca. 
required  on  an  arbitration,  the  court  held  this  did  not  amount 
to  nusconduct  in  the  arbitrator  so  as  to  authorize  them  to  set 
aside  the  award,  but  treated  it  at  the  most  merely  as  a  mistake 
of  the  law  of  evidence  {n). 

The  arbitrator  is  authorized  to  inquire  into  matters  not  Receiving 
submitted  to  him,  if  that  inquiry  be  necessary  to  enable  him  c^ateraT 
to  decide  rightly  upon  the  questions  before  him,  and  even  if  matter. 
he  receive  evidence  on  matters  not  properly  affecting  the 
points   upon   which  he  has  to  decide^  the  objection  only 
amounts  to  the  reception  of  improper  evidence,  and  is  no 
such  excess  of  authority  as  to  induce  the  court  to  set  aside 
the  award  (o). 

Sometimes  the  order  of  reference  provides  "that  the  arbi-  Power  to 
trator  shall  be  at  liberty  to  apply  to  the  court  for  directions.  ^Srt  for 
on  any  points  that  may  arise  pending  the  reference  as  he  may  <iiJ^«<*ion* 
think  necessary.** 

If  a  question  arise  as  to  the  admissibility  of  evidence,  and 
the  arbitrator  desire  the  direction  of  the  court  upon  it,  it 
seems  to  be  a  proper  course  to  state  the  point  in  the  shape  of 
a  certificate  or  case,  setting  out  all  the  necessary  facts  for  the 
opinion  of  the  court.  This  will  be  considered  on  the  argu- 
ment before  the  court  in  the  same  manner  as  an  objection  to 
evidence  at  Nisi  Prius,  and  the  party  objecting  to  the  admis- 
sion of  the  evidence  will  be  entitled  to  begin  (^). 

In  the  case  of  barristers  appointed  pursuant  to  statute  to  Barrister 
arbitrate  in  certain  matters  between  counties  and  boroughs,  f^^^itJ^^tinfir 

o      '   between 

the  le^slature  has  deemed  it  expedient  to  give  them  power,  counties 
upon  due  requisition  made,  to  submit  a  special  case  to  the  troughs. 
superior  court  before  making  the  award  {q). 

(m)  Manhf  In  re,  16  L.  J.  Q.  R  Company  v.  Hobertson,  1  D.  &  L. 

330.  498,  S.  C.  6  M.  &  G.  38. 

(n)  Hagger  v.  Baker,  14  M.  &  {p)  Attorney-Qenerai  v.  Davi* 

W.  9.  son,  1  M*Lel.  &  Y.  160. 

(o)  Eafitcm  Counties    Railway  (q)  7  &  8  Vict.  c.  93. 
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CH.  IV.  8.  1. 

Party 
retaloing 
power  of 
objecting 
to  evi- 
dence. 


When  a  party  knows  the  nature  of  the  evidence  to  be 
adduced  against  him,  and,  though  willing  that  the  matters 
in  difference  should  be  determined  by  arbitration,  does  not 
choose  to  be  concluded  by  the  arbitrator's  decision  on  the 
admissibility  of  certain  evidence,  he  may  provide  against  it  by 
introducing  a  clause  into  the  submission,  retaining  to  himself 
the  same  power  of  objecting  to  the  evidence  as  on  a  trial  at 
Nisi  Prius.  If  the  arbitrator  admit  evidence  to  which  the 
party  has  objected,  under  this  provision  he  may  move  the 
court  to  set  aside  the  award  on  the  ground  of  the  admission 
being  improper  (r). 


Amending 
the  record 
on  terms. 


XTii.  Duty  of  the  arbitrator  when  empowered  to  amend,'] — ^A 
power  of  amending  the  record  is  often  vested  in  the  arbitrator 
Where  an  arbitrator  has  all  the  powers  of  amending  the  record 
as  a  judge  at  Nisi  Prius,  he  may  amend  a  plea  by  altering 
an  immaterial  error  in  a  local  description  (a). 


Court  no 
power  to 
compel 
arbitrator 
to  award. 


County 

court 

ju<lge. 


XIV.  Power  of  the  arbitrator  to  make  or  declineto  make  an 
award.] — Though  the  arbitrator  has  taken  on  himself  the 
burthen  of  the  reference,  and  held  several  meetings,  but  not 
closed  the  case,  he  may  decline  to  go  on  any  further  with  the 
arbitration,  and  the  courts  have  no  jurisdiction  over  him  to 
compel  him  to  proceed  {t) ;  nor  can  they  order  him  to  make 
his  award  according  to  a  particular  principle  (u).  By  the 
civil  law  it  seems  that  an  arbitrator  might  be  compelled  to 
make  an  award  (x), 

A  county  court  judge  could  not  decline  to  act  as  arbitrator 
in  a  matter  referred  to  him  under  the  1*7  &  18  Vict.  c.  125,  s.  3, 
while  that  provision  was  in  force  as  to  such  judges  Q/)» 

The  courts  will,  as  a  general  practice,  reject  any  application 
made  to  them  with  a  view  to  hinder  the  arbitrator  making  an 
award  (z).     But  if  he  be  guilty  of  corruption  an  injunction 


(r)  S'wtt  V,  Van  Sandau,  1  Q.  B. 
102. 

(«)  Nalder  v.  Batts,  1  D.  &  L. 
700. 

U)  Lewiii  V.  Holbrook,  11  M. 
&  W.  1  iO,  S.  C.  2  Dowl.  N.  S.  991  ; 
Crawshay  v.  Collins,  1  Swanst.  40  ; 
Coothe    t*.    Jacksou,   6  Ves.  17  ] 


Darbey  v.  Whitaker,  4  Drew.  134. 

(u)  Houghton  V,  Bankart^  3  De 
G.  F.  &  J.  16. 

(x)  2  Stoiy  Eq.  Jnr.  680. 

(y)  CamminB  v.  Birket,  27  L. 
J.  Ex.  216. 

(z)  R.  V.  Bardell,  5  A.  &  £.  61. 
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will  be  granted  in  equity  to  restrain  his  proceeding  with  the    Paet  II. 

reference  (zz).    Even  where  the  defendant,  an  executor,  was    _J ' 

allowed  to  plead  a  plea  of  a  judgment  recovered  pending  the  Bestr^- 
reference  to  the  further  maintenance  of  the  action,  the  court  trator  for 
took  care  to  say  that  they  did  not  at  all  prejudge  the  case,  but  '»"°P«°"- 
left  the  effect  to  be  attributed  to  such  a  plea  entirely  open  for 
the  consideration  of  the  arbitrator  (a). 

Parties,  however,  sometimes  conduct  themselves  in  such  a  Proceed- 
manner  as  to  induce  the  Court  of  Chancery  to  restrain  them  arbitration 
from  proceeding  in  a  reference  (6).      When,  in  pursuance  of  restrMned 
an  agreement  to  purchase  a  patent  right  of  the  defendant  tion. 
which  contained  a  clause  that  certain  differences  should  be 
referred  to  arbitration,  the  plaintiff  paid  the  sum  agi'eed  on, 
and  afterwards  filed  a  bill  in  Chancery  to  recover  back  the 
purchase-money,  and  to  compel  the  defendant  to  accept  a 
re-assignment  of  the  patent,  on  the  ground  of  thea^eement 
being  vitiated   by  fraudulent  conduct  on  the  part  of  the 
defendant,  the  Lord  Chancellor  (Eldon),  on  motion,  granted 
ant  injunction  to  restrain  the  proceedings  in  the  reference,  on 
the  principle  that  the  arbitration  was  a  part  execution  of  the 
agreement  which  was  struck  at  by  the  bill  (c). 

So  where  an  agreement  between  two  railway  companies 
contained  provisions  which  vrere  pri/md  facie  void  as  against 
the  shareholders  of  one  of  the  contracting  companies  as  being 
ultra  vireSyWood,  V.-C,  on  an  interlocutory  application  by  the 
shareholders  of  the  latter  company,  restrained  both  companies 
from  proceeding  with  a  reference  to  assess  damages  alleged 
to  have  been  sustained  by  the  other  company  through  breach 
of  the  provisions  (cZ). 

Where  the  question  was  whether  a  notice  of  dissolution  of 
partnership  was  valid,  and  the  plaintiff  commenced  a  suit  to 
restrain  the.  defendant  from  advertising  the  dissolution  and 
to  declare  the  notice  void.  Bacon,  V.-C,  restrained  the  de- 
fendant from  proceeding  by  arbitration,  he  having  appointed 
an  arbitrator  under  the  provision  of  the  partnership  deed,  by 
which  disputes  were  to  be  settled  by  arbitration  (dd), 

(s)  Malmesbary  Railway  Com-  195. 

pany  t).  Budd  L.  R.  2  Ch.  D.  113.  (d)  Maunael  v.  Midland  Great 

(a)  Alder  v.  Park,  6  Dowl.  16.  Westernof  Ireland  Railway  Com- 

(!>)  Pickering  v.  Cape  Town  Rail-  pany,  1  Hem.  &  M.  130. 

^y  Company,  L.  R.  1  Eq.  84.  (dd)  Witt  v.  Corcoran,  L.  R  8 

W  Mylne  v.  Dickinson,  Coop.  Chanc.  476  note. 
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Arbitrator 
Bhould 
clearly 
dose  the 
case. 

Beopeiimg 
case. 


Bequirmg 
matters  m 
difference 
to  be 
stated  in 
writing. 


interlo- 
cutory 
award. 


XT.  Closing  the  case.] — After  having  heard  all  the  evidence 
which  the  parties  choose  to  lay  before  him,  and  ascertained 
that  they  have  no  more  to  offer,  the  arbitrator,  in  order  to 
prevent  any  misconception,  should  distinctly  inform  the 
parties  that  he  considers  the  case  closed  on  both  sides,  and 
that  he  shall  proceed  to  make  his  award  (e).  Sdll,  notwith- 
standing the  case  has  been  formally  closed  on  both  sides,  it  ib 
perfectly  competent  for  the  arbitrator,  if  he  shall  think  fit,  to 
permit  or  to  require  the  production  of  further  evidence,  either 
parol  or  documentary  (/). 

If  on  a  reference  "of  all  matters  in  difference,"  many 
questions  be  discussed,  it  is  a  prudent  course  for  the  arbi- 
trator, before  the  close  of  the  case,  to  request  the  parties  to 
put  down  in  writing  the  matters  on  which  they  respectively 
require  him  to  adjudicate.  For  provided  he  decide  on  the 
matters  set  out  in  the  written  statements^  the  award  will  be 
considered  good  and  final,  and  he  will  not  be  open  to  the  risk 
of  having  the  award  set  aside,  because  he  has  omitted  to 
decide  on  some  minor  point,  which  had,  in  fact,  been  raised 
before  him,  though  not  treated  as  of  any  real  importance  (ff). 
The  arbitrator  is  sometimes  empowered,  before  making  hi« 
final  award,  to  regulate  by  interlocutory  awards  the  inter- 
mediate enjoyment,  or  to  give  directions  respecting  the 
intermediate  management  of  some  subject  of  dispute,  as,  for 
instance,  the  mode  in  which  a  stream  of  water,  in  which  the 
parties  claim  opposing  rights,  is  to  be  used,  pending  the 
reference.  These,  from  their  very  nature,  are  intended  to 
have  a  temporary  effect  only  (h). 

The  mode  in  which  the  final  award  is  to  be  made  is  fuUy 
stated  in  the  next  chapter. 


On  role  for 
leave  to 
revoke 
arbitrator 
maybe  set 
right  in 
law. 


XVL  When  arbitrator  about  to  award  wrongly.] — ^When  an 
arbitrator  has  in  the  opinion  of  a  party  wrongly  admitted  or 
rejected  evidence,  the  party  may,  before  the  award  is  made^ 
apply  for  leave  to  revoke  the  submission,  and  on  the  hearing 


(«)  P«pper  V.  Gorbam,  4  Moore, 
148 ;  Earle  v.  Stocker,  2  Vern. 
251  ;  Peteraon  v.  Ayre,  23  L.  J. 
G  P  129. 

'(/*)  Bignall  v.  Gale,  2  M.^  G. 

30. 


(g)  Angus  v.  Retford,  2  DowL 
N.  B.  736,  8,  C.  11  M.  &  W.  09. 

(h)  Wngbtaon  v.  Bywater,  3  M. 
&  W.  199  ;  Manacr  v.  Heaver,  3 
B.  &  Ad.  295. 
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of  the  rule  the  court  will  consider  the  question  of  law.    If  the    part  il 
arbitrator  be  wrong,  it  does  not  follow  that  the  leave  will  be  ^-  ^'  ^-  \ 
granted  to  revoke.    The  court  has  a  discretionary  power,  and 
when  it  has  reason  to  believe  that  the  arbitrator  will  attend 
to  its  direction^  it  will  merely  set  the  arbitrator  right  in  his 
law  and  discharge  the  rule  (i). 

XTii^  Staging  a  (xiseortryinganissuependdn^  Owe  or 

— ^Another  course  may  sometimes  be  adopted  with  effect,  ccmm^^*' 
Where  a  point  of  law  fit  to  be  decided  by  the  court,  or  an  Law  Pro- 
important  question  of  fact  fit  to  be  decided  by  a  jury,  arises  Act^864 
in  the  course  of  an  arbitration,  the  parties  may  come  to  the  ^  ^ 
court  while  the  arbitration  is  pending,  and  apply  for  an  order 
in  the  nature  of  an  interim  order  under  s.  4  of  the  Common 
Law  iProcedure  Act,  1854  (17  &  18  Vict  c.  125),  for  the 
statement  of  a  case  or  the  trial  of  an  issue.     The  arbitrator 
woukl  have  to  adjourn  the  reference,  if,  in  the  exercise  of  the 
discretion  of  the  court,  the  order  were  made,  and  in  making 
his  award  he  would  have  to  adopt  and  act  upon  the  decision 
of  the  court  or  jury  (k). 

When  a  case  is  stated  pending  a  reference,  error  will  not 
lie  on  the  judgment  of  the  court,  for  it  is  not  a  final  judg- 
ment (I). 

By  order  XXXYL  r.  34,  made  under  the  Judicature  Acts  Referee 
1873, 1876,  a  referee  under  these  Acts  may  before  the  con-  J«di<»taie 
elusion  of  any  trial  before  him  submit  any  question  arising 
before  him  or  state  any  facts  specially  for  the  decision  of  the 
court 

(t)  Hart  V.  Duke,  32  L.  J.  Q.  B.  342.    See  Master  v.  HamiltoD,  3 

55.  Jur.  N.  S.  722. 

(I)  Bagoley    v.   Markwick,  10  (I)  Conrtanld  v,  Legh,  38  L.  J. 

C.  B.  N.  S.  61,  S.  C.  30  L.  J.  C.  P.  Ex.  124,  a  C.  L.  R  4  Ex.  187, 
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SECTION  II. 
OF  THE  ARBITRATOR'S  DELEdATING  HIS  AUTHORITY. 

Part  II.       I.  Power  of  the  arbitrator  toadopt  the  opinion  of  another."] — 

^^•^^'^-  *  By  a  general  principle  of  law,  one  who  has  an  authority  from 

Arbitrator  another  to  do  an  act  for  him  must  execute  it  himself,  and 

de^^te      cannot  transfer  it  toathird  person,  this  maxim  being  ex  pressed 

his  autho-   «  delegatus  non  potest  delegare,"  for  this  being  a  confidence 

and  trust  reposed  in   the    party,  cannot  be  assigned  to  a 

stranger  of  whose  ability  and  integrity  he  for  whom  the  act  is 

to  be  done  can  form  no  opinion  (m).     The  particular  authority 

conferred  on  an  arbitrator  forms  no  exception  to  this  general 

rule,  for  it  is  but  a  naked  power.     He  must,  therefore,  perform 

his  duties  in  person ;  he  may  neither  delegate  them  to  another, 

nor  elect  others  to  act  with  him,  unless  the  submission  ex~ 

pressly  authorize  such  a  course  (n), 

A  delegation  of  authority  in  the  award  is  reserved  for  con- 
sideration in  the  following  chapter. 
Arbitrator       But  though  an  arbitrator  may  not  delegate  his  authority, 
^^ion  o?   that  is,  agree  beforehand  to  be  bound  by  what  another  may 
another,      decide,  the  cases  are  numerous  to  show  that  an  arbitrator  may 
submit  a  material  question  affecting  the  merits  of  the  case  to 
another,  and  after  hearing  his  opinion  adopt  it  as  his  own, 
upon  the  credit  which  he  gives  to  the  judgment  and  skill  of 
the  person  to  whom  he  refers. 

Thus,  where  the  arbitrators  had  joined  with  the  umpire  in 
the  umpirage,  the  court  held  the  umpirage  good  as  a  decision 
of  the  umpire  alone,  and  stated  that  he  was  at  liberty  to  take 
what  advice,  or  opinion,  or  assessors  he  chose  (o). 

Lord  Wensleydale,  in  a  recent  case  in  the  Qouse  of  Lords, 
stated  that  the  arbitrator  may  consult  men  of  science  in  every 
department  where  it  becomes  necessary  (p). 

So  where  it  was  objected  to  the  award  that  the  arbitrator 
had  not  exercised  his  own  judgment  respecting  the  valuation 

(m)  Bac.  Ab.  Authority,  D.  Gex,  J.  &  S.  610. 

(n)  Lingood  v.  Eade,  2  Atk.  (o)  Soulaby  v.  Hodgson,  3  Bur. 

501  ;  Weat.  Symb.  P.  II.  Compro-  1474. 

mise,    8.    41  ;    Eafitem   Counties  (p)  Caledonian    Railway  Corn- 
Railway    Company    v.     Eastern  pany  v.  Lockhart,  3  Maoq.  808. 
Union  Railway  Company  3  De 
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of  some    timber,   but   had  referred    it  to  another,   Lord    PabtII. 
Alvanley,  M.  R,  said,  "That  alone  is  not  suflBcient  to  prove  ^"' ^' ^ ^' 
the  award  bad,  for  a  man  may  make  use  of  the  judgment  of 
another  upon  whom  he  can  depend,  and  the  valuation  of  that 
person  is  his  if  he  chose  to  adopt  it "  (q).     And  on  an  appeal, 
Lord  Chancellor  Eldon,  affirming  the  decree  of  the  court  below 
dismissing  the  bill  to  enforce  the  award,  said,  that  he  did  not 
mean  to  determine  that  referring  the  valuation  of  the  timber 
to  another,  was  a  sufficient  ground  for  refusing  a  specific  per- 
formance  (r). 

Where  two  land  surveyors  to  whom  it  was  referred  to  fix 
the  price  of  an  estate,  not  being  accustomed  to  value  houses, 
called  in  two  builders  to  value  the  mansion-house  on  the 
estate  for  them,  Vice-Chancellor  Leach  thought  there  was  no 
objection  to  such  a  course,  as  they  had  not  agreed  beforehand 
to  be  bound  by  the  builders'  valuation,  but  received  their 
opinion  merely  as  evidence,  and  giving  credit  to  their  testi- 
mony, adopted  it  as  their  own  (s). 

It  was  laid  down  by  Lord  Lyndhurst,  in  a  more  recent  case 
that  an  arbitrator  has  power,  without  any  special  provision, 
to  call  in  a  valuer  to  assist  him  ;  though  he  seemed  to  think 
that  when  a  special  provision  was  made  in  the  submission, 
his  power  in  that  respect  ceased  to  be  a  general  one  arising 
from  the  necessity  of  the  case,  and  was  to  be  governed  by 
the  terms  of  that  provision  (t).    In  the  same  case,  under  an 
authority  to  arbitrators  to  call  in  a  competent  person  to  assist 
them  in  the  valuation  of  the  stock  and  property  of  a  partner- 
ship, it  was  held  by  the  House  of  Lords  to  be  no  objection  to 
the  award  that  they  availed  themselves  of  the  assistance  of 
siJch  person  in  deciding  on  the  partnership  accounts,  for  that 
the  arbitrators  by  adopting  in  terms  the  opinions  of  such 
person  did  not  constitute  him  an  umpire,  but  made  his 
opinions  their  own,  and  that  their  award  could  not  be  im- 
peached on  that  account  (u). 

^^  the  parties  agree  during  the  reference,  with  the  arbi- 
^toT's  assent,  that  the  award  shall  be  made  as  to  part 

(?)  Emery  v.  Wase,  6  Vee.  846.  (t)  Anderson  v.  Wallace,  3  C.  & 

}l  S^«rjr V. Wase, 8  Ves. 504, a.      F.  26. 

c  YirT^^pcraft  V.  Hickman,  ^S.  &  (w)  Anderson  v.  Wallace,  3  C.  & 

S.  130.  F_  26. 
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Pabt  il   upon  a  valuer's  report,  the  award  adopting  the  report  ia 

good  (jb). 

PowCT  to         It  ig  the  practice  of  the  Masters  of  the  Common  Pleas,  on  a 

valuer.        compulsorj  reference  to  them  of  a  builder's  bill,  to  send  down 

a  surveyor  to  report  on  the  work.  The  court  approves  of  the 

practice,  stating,  however,  that  the  surveyor's  report  is  only 

to  be  received  as  evidence,  and  that  the  masters  must  also 

hear  the  evidence  of  the  parties  (y). 

CaiHng  in       If  an  arbitrator  be  appointed  on  account  of  his  special 

to  dt  with  qualifications,  a  legal  arbitrator  being  objected  to,  he  may 

arbitrator,   j^^^^  jf  either  party  object,  call  in  an  attorney  to  sit  with  and 

advise  him  (z).    If  he  is  authorized  to  call  in  an  accountant 

not  objected  to  by  either  party,  he  must  give  the  parties  ao 

opportunity  of  objecting  (a). 

Arbitrator       On  a  reference  to  purveyors  to  settle  the  terms  of  a  lease  of 

should  not  •/'i_»x  j.  j.  •  'm^  \«j. 

i^opt  a  mine  (where  it  was  not  necessary  to  examine  witnesses),  it 
OTinion  he  y^^  held  no  objection  to  the  award  that  one  of  the  surveyors 
wrong.  did  not  go  down  into  the  mine,  but  founded  his  valuation  on 
the  report  of  a  person  whom  he  had  sent  down  into  it,  and 
upon  his  own  knowledge  of  the  neighbourhood.  To  enable 
the  surveyors  to  form  a  correct  judgment  it  was  said  by  Lord 
Chancellor  Cranworth  to  be  very  proper  for  them  to  consult 
a  person  of  skill  and  competent  experience  in  those  matters, 
and  take  his  estimate  of  the  value  (namely  400Z.  an  acre),  as 
an  item  for  determining  their  ultimate  opinion.  But  as  one  of 
the  surveyors  stated  that  he  did  not  think  the  mine  worth 
200Z.  an  acre,  but  concurred  in  the  award  because  he  thought 
it  was  no  use  differing,  the  Lord  Chancellor  held  the  award 
bad  on  the  ground  that  the  latter  surveyor  had  not  exercised 
a  judicial  decision  upon  the  case,  as  he  had  not  adopted  A/s 
opinion,  but  had  merely  subscribed  to  what  he  thought  wrong 
because  another  person  thought  it  right  (b). 

Taking  n.  Duty  of  the  arbitrator  in  tahmg  an  opinion  as  to  a  mat- 

mattOT  oT  ter  of  facti\ — An  important  question  here  arises  whether 


fact. 


(x)  Sharp  v,  NoweU,  6  C.  B.  253  213. 

(v)  Gray  v.  WUeon,  36  L.  J.  N.  (6)  Eads  v.  Williams,  24  L.  J. 

S.  0.  P.  123.  Ch.  531.     See  the  previous  section, 

(d)  Proctor   u  Williamson,  29  d.  7.  See  also  Whitmore  v.  Smith, 

L.  J.  C.  P.  157,  S.  C.  8  C.  B.  N.  S.  5  H.  &  N.  824,  S.  C.  29,  L.  J.  Ex. 

386.  402 ;  in  ^rror,  7  H.  &  N.  609,  S.  C. 

(a)  Tidswell,  In  re,  33  Beav.  31  L.  J.  Ex.  107. 
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when  arbitrators  require  the  aesktance  of  a  valuer  or  person    Part  ir. 
of  skill,  they  are  at  liberty,  without  the  knowledge  of  the      '       '  ' 
parties,  to  apply  privately  to  one  on  whom  they  can  rely,  and 
to  adopt  as  their  own  and  act  on  the  opinion  which  he  may 
give  them  as  to  the  particular  case  (c).    It  is  to  be  observed, 
that  in  Emery  v.  Wase  (d),  there  was  no  irregularity  in  the 
mode  of  obtaining  the  valuer's  assistance,  for  there  were  no 
regular  proceedings,  such  as  meetings  and  examination  of  wit- 
nesses, as  in  ordinary  arbitrations^  nor  was  any  obiection 
made  on  the  ground  that  the  arbitrator  had  taken  the  valuer's 
opinion  respecting  the  timber  without  the  knowledge  of  the 
parties.    In  Hopcraft  v.  HichnKJm  (e),  it  appears  that  the 
agents  of  the  parties  knew  of  the  builders  being  employed 
to  value  the  mansion-house,  and  made  no  objection  to  it. 
And  in  Ander^cm  v.  Wallace  (f),  though  the  arbitrators 
conferred  with  a  person  of  experience,  after  the  case  of  both 
parties  was  closed  and  without  their  knowledge,  they  were 
held  warranted  in  doing  so  by  the  express  terms  of  the  sub- 
mission. 

But  in  a  modem  case  (gr)  in  the  House  of  Lords,  Lords  Wens- 
leydale,  on  an  objection  being  taken  that  an  arbitrator  acted 
fdtra  vires  in  employing  an  agent  to  survey  and  report,  speak- 
ing of  the  arbitrator's  power,  said,  "  He  has  power  to  call  in  a 
vainer  to  assist  him,  unless  restricted  by  the  terms  of  the 
submission.  That  was  decided  in  the  case  of  Anderson  v. 
WcMace  "  {h). 

It  is  to  be  obseived  that  in  Hopcraft  v.  Hickman  (i),  the 
valuer's  opinion  is  treated  as  evidence,  and  in  Anderson  v. 
Wallace  (k),  Lord  Brougham  stated  that  the  proper  and  more 
regular  course,  and  one  which  a  professional  arbitrator  would 
have  followed,  would  have  been  to  have  examined  as  a 
witness  the  person  of  whose  experience,  pursuant  to  the 
provision  of  the  submission,  the  arbitrators  were  empowered 
to  avail  themselves. 

No  case,  however,  has  yet  decided  that  in  instances  in 
which  it  is  permitted  to  an  arbitrator  to  ask  the  opinion  of 

(c)  See   the   previous   section,  (ff)  Caledonian  Bail  way  Com-( 

d.  7.  pany  «.  Lockhart,  3  Macq.  S08. 

(rf)  5  Ves.  846  ;  8  Ves.  504,  a.  (h)  3  C.  &  F.  26. 

See  ante.  (i)  2  S.  &  S.  130. 

{e)  2  S.  &  S.  130.  (k)  3  C.  &  P.  26. 

if)  3  C.  &  F.  26. 
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Part  XL    another  on  a  matter  of  law  or  fact,  the  award  is  bad,  because 
OH.  IV.  a.  2   ^^  jj^  ^^^^  g^  without  the  knowledge  of  the  parties. 

Taking  HI.  Duty  of  the  arbitrator  in  toMifig  an  opinion  on  a  point 

**^int°'f  ^"^  <j/'/ai^;.] — The  above  remarks  apply  only  to  the  opinions  of 
law.  persons  of  skill  and  science  respecting  matters  of  fact ;  but 

it  may  often  happen  that  an  arbitrator  may  wish  to  consult 
a  legal  friend  or  adviser  in  deciding  a  question  of  law,— - 
for  instance,  respecting  the  admissibility  of  evidence,  or  the 
construction  of  a  contract  or  other  document     He  cannot  in 
this  case  pursue  the  course  suggested  above,  of  calling  his 
adviser  as  a  witness,  since  evidence  is  not  admissible  on  a 
point  of  law. 
Arbitrator       It  was  Said  by  Lord  Denman,  C.  J.,  on  one  occasion,  that 
may  oon-     j^  j^  quite  a  legitimate  course  for  an  arbitrator  to  consult  a 
counsel       legal  friend  as  to  the  mode  of  framing  his  award  (I),     Un- 
framing      professional  arbitrators,  it  is  well  known,  often  employ  an 
award.        attorney  to  prepare  it  for  them.     The  circumstance  of  the 
award  being  prepared  even  by  the  solicitor  of  the  defendant 
in  the  cause  referred,  although  indelicate,  was  held  by  Lord 
Eldon  to  be  no  ground  for  setting  the  award  aside  (m). 
Arbitrator       The  following  cases  seem  to  show  that  the  propositions 
ooimrors     broadly  stated  in  some  of  the  cases  recently  cited,  that  an 
opinion  on  arbitrator  may  take  and  adopt  as  his  own  the  opinion  of 
another,  will  authorize  an  arbitrator  to  take  the  advice  of 
counsel  or  other  professional  adviser  on  points  of  law  affect- 
ing not  only  the  form  but  the  substance  of  the  award. 

One  of  three  arbitrators  had  taken  the  opinipn  of  counsel 

on  a  case  which  he  had  drawn  up,  stating  the  circumstances 

respecting  which  the  arbitrators  differed.     A  motion   was 

made  in  the  Court  of  Common  Pleas  to  set  the  award  aside 

on  the  ground  that  the  arbitrator  had  taken  the  opinion  of 

Where        counsel  upon  an  incorrect  statement  of  facts  against  the 

incor-         consent  of  one  of  the  parties  to  the  reference,  and  had  acted 

rectlj.        Qjj  ^Yxat  opinion ;  the  courts  said,  if  the  facts  had  been  so, 

the  award  would  have  been  impeachable  upon  ground  so 

clear  and  manifest,  that  it  was  sufficient  barely  to  state  the 

proposition.     But  as  the  affidavit  of  that  arbitrator  stated  in 

(Q  Dobson   v.  Groves,  6  Q.  B.  (w)  Featherstone  v.  Cooper,  9 

637.  Ves.  67. 
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answer  that  he  had  made  up  his  own  opinion  on  the  point    P^»t  II« 

CH  IV.  s.  2* 

in  dispute,  before  he  took  the  opinion  of  counsel,  and  that  ! — L-L- 

such  opinion  was  taken  for  no  other  purpose  than  to  guide 
his  determination  whether  to  accede  or  not  to  the  request  of 
a  fellow-arbitrator  that  the  facts  relating  to  the  disputed 
points  should  be  set  out  on  tlie  award,  having  intended,  in 
case  such  opinion  diflFered  from  his  own,  to  accede  to  that 
request,  and  to  state  the  facts  on  the  award,  and  that  the  case 
submitted  by  him  to  counsel  contained  a  fair  and  true  state- 
ment of  the  circumstances,  the  court  held  the  objection  satis- 
factorily removed  (n). 

In  another  instance,  where  two  out  of  three  arbitrators 
stated  a  case,  and  took  the  opinion  of  counsel  on  it,  the 
Master  of  the  Rolls  (Sir  Thomas  Plumer)  held  that  fact  not 
to  amount  to  any  evidence  of  corruption  or  improper  prac- 
tice, so  as  to  render  the  award  void  ;  but,  on  the  contrary,  to 
show  a  conscientious  desire  to  adjudicate  fairly,  although 
the  opinion  was  taken  without  the  knowledge  of  the  third 
arbitrator,  and  although  it  was  alleged  that  one  important 
fact  was  erroneously  stated  ;  it  appearing  that  there  was  no 
concealment,  and  that  the  case  with  the  opinion  was  shown 
to  the  dissentient  arbitrator  before  the  award  was  made,  that 
the  statement  alleged  to  be  erroneous  was  correct  according 
to  the  evidence  before  the  arbitrators,  and  that  the  party  herd 
had  ample  opportunity  of  setting  forth  in  evidence  the  true 
state  of  the  facts  (o). 

IV.  Power  of  the  arbitrator  to  delegate  a  ministerial  acf]  Arbitrator 
— ^A  distinction  has  been  taken  between  a  judicial  and  a  ^^  the' 
ministerial  act,  and  it  seems  clear  that  an  arbitrator  may  perform- 

j  I  .    ,  once  of  a 

delegate  to  another  the  performance  of  acts  of  a  ministerial  ministerial 
character  only  (jp).    It  is  not  always  easy  to  ascertain  what  *^** 
acts  are  included  under  the  head  of  ministerial  acts.     The 
measurement  of  the  number  of  acres  in  a  field  or  the  surface 
of  a  lake  has  been  so  considered  (g).    Probably  the  func- 
tions of  an  accountant  who  is  employed  merely  to  make 


(n)  Hare,  In  re,  6  Bing,  N.  C.  (p)  Thorp  v.  Cole,  2  C.  M.  «&  E. 

158.  367,  S.  C.  4  Dowl.  437. 

(o)  Goodman  t?.  Sayers,  2  J.  &  {q)  Thorp  v.  Cole,  2  C.  M.  &  E. 

W.  249.  367,  S.  C.  4  Dowl.  437. 
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Part  II.  up  the  accounts  of  a  firm  would  be  held  to  be  ministerial 
cH.  IV.  s.  a       t    /  X 
-  only  (r). 


SECTION  III. 

OF  THE  DUTY  OF  JOINT  ARBITRATORS. 

Part  II.  I.  PiTiver  of  two  arbitrators  to  appoint  umpii-e.] — It  is  a 
CH.IV.8.  .  gQjj^^Qj^  practice  for  the  submission  to  provide  that  the 
Appoint-  plaintifif  and  defendant  shall  each  appoint  an  arbitrator, 
umpire  by  We  have  already  seen  that  appointing  includes  nominating 
arbitratoM.  fj^Q  persoh  as  arbitrator,  and  notifying  that  nomination  to  the 

other  side  (s). 
Botharbi-        The  appointment  of  an  umpire,  when  in  writing,  should 
muBt^ee  generally  be  signed  by  both  arbitrators  together.   When  one 
onappoint-  signs  an  appointment  alone  and  then  sends  the  document  for 
mnpire        signature  to  the  other,  it  is  invalid  and  the  award  of  the 
together,     empire  will  be  a  nullity  (t) ;  unless,  indeed,  the  two  arbi- 
trators have  met  and  agreed  on  the  person  to  be  umpire,  and 
the  signing  is  the  mere  record  of  their  previous  judicial 
decision  (u). 

By  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict. 

0.  125,  s.  14— 

Two  arbi-        "  When  the  reference  is  to  two  arbitrators,  and  the  terms  of 

^^"        the  document  authorizing  it  do  not  show  that  it  was  intended 

point  that  there  should  not  be  an  umpire,  or  provide  otherwise  for 

^""P"®'       the   appointment   of  an   umpire,  the   two  arbitrators  may 

appoint  an  umpire  at  any  time  within  the  period  during  which 

they  have  power  to  make  an  award,  unless  they  be  called 

upon  by  notice  as  aforesaid  [i.e.,  by  a  notice  in  loriting  fronv 

any  party]  to  make  the  appointment  sooner.'* 

Joint  arbi-  11.  Disadvantages  of  reference  to  several  arbitrators.'] — The 
alronte  o£^  arbitrators  selected,  one  by  each  side,  ought  not  to  consider 
respective    themselves  the  agents  or  advocates  of  the  party  who  appoints 

parties. 

{r)  Harvey  v.  Shelton,  7  Beav.  34,  S.  C.  5  E.  &  B.  404. 

465.  See  post.  (ii)  Hopper,  In  re,  8  B.  &  S.  100, 

(s)  See  ante,  P.  1.  cli.  3,  s.  1,  S.  C.  36  L.  J.  Q.  B.  97 ;  S.  G.  L,.  B. 

d.  2.  2  Q.  B.  367. 

(0  Lord  V.  Lord,  26  L.  J.  Q.  B. 
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them.    When  once  nominated,  they  ought  to  perforin  the    Pabt  it. 
duty  of  deciding  impartially  between  the  parties,  and  they  ^"-  ^^'  ^-  ^' 
will  be  looked  upon  as  acting  corruptly,  if  they  act  as  agents 
or  take  instructions  from  either  side  (a?). 

In  order  to  ensure  a  decision   in  case    of   difference   of  Two  arbi- 
opinion,  the  submission  frequently  goes  on  to  prescribe  that  ^p^°"tiu 
the  two  arbitrators  shall  name  a  third,  and  that  an  award  a  third, 
made  by  any  two,  if  they  cannot  all  agree,  shall  be  sufficient. 
If  the  two  arbitrators  do  not  appoint  a  third  arbitrator  or  Judge 
an  umpire  when  at  liberty  to  do  so,  a  judge  of  the  superior  fhSd^^b^ 
courts  on  application  of  any  party  may  appoint  one  by  the  trator. 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict  c.  125, 
8. 12.  So  also  in  the  case  of  the  death,  refusal  to  act,  or  inca- 
pacity of  any  third  arbitrator  or  umpire. 

It  is  in  general  much  better  to  refer  the  mattera  to  a  single 
arbitrator  at  once,  for  notwithstanding  the  objectionable 
nature  of  such  a  course,  the  arbitrators  named  by  the  parties 
often  seem  to  think  that  they  are  to  represent  their  respective 
nominor?,  and  act  rather  as  advocates  than  judges,  w^hile 
the  third  arbitrator  frequently  supposes  that  he  is  an  umpire, 
and  that  his  active  interference  is  not  to  commence  until  the 
others  have  differed  finally.  On  one  occasion,  where  the 
course  of  conduct  of  the  three  was  such  as  has  been  adverted 
to,  Coleridge,  J.,  strongly  condemned  references  of  this  sort, 
saying  that  in  his  opinion  they  were  "  senseless  and  mis- 
chievous, founded  on  a  totally  wrong  principle,  expensive 
in  their  operations,  and  constantly  endihg  in  failure  and 
disappointment"  (y). 

Sometimes  the  framing  of  the  submission  is  so  ambiguous  Submis- 
that  it  is  difficult  for  the  court  to  decide  on  the  respective  ^*^q*™" 
duties  of  each  arbitrator.  Thus,  where  a  cause  was  referred 
to  two  arbitrators  and  such  third  person  as  they  should 
nominate  as  their  umpire,  and  the  parties  agreed  to  perform 
the  award  to  be  made  by  the  two  and  their  umpire,  the  court 
refused  to  enforce  by  attachment  performance  of  an  award 
made  by  the  two  arbitrators  alone,  considering  it  a  doubtful 


(x)  Fetheratone   v.    Cooper,    9  Manle  v.  Maule,  4  Dow.  363. 

Vea.    67;   Watson    v.    Duke    of  (t/)  Templemanand  Reed,  Inre, 

Northumberland,  11  Ves.  153;  Cal-  9  Dowl.  962  ;  Marsh,  In  re,  16  L, 

craft  f.  Eoebuck,  1  Ves.  Jr.  226  ;  J.  Q.  B.  380. 
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Part  II.    point  whether  the  award  was  not  intended  to  be  the  joint 
^"'^^'^'      act  of  the  three  (0). 

The  above  remarks,  and  the  rules  contained  in  the  folUiw- 
ing  divisions  of  this  sections  for  the  guidance  of  joint  arbi- 
trators, show  clearly  the  additional  liability  to  failure,  when 
several  arbitrators  are  appointed  instead  of  one  only. 


Each  oi'bi- 
trator 
must  act. 


Waiving 
objection 
to  not  • 

i  CtlDg. 


Arbitra- 
tors may 
not  dele- 
gate to 
each  other. 


in.  Duty  of  all  the  arbitrators  to  act.] — On  a  reference  to 
several  arbitrators  together,  when  there  is  no  clause  pro- 
viding for  an  award  made  by  less  than  all  being  valid,  each  of 
them  must  act  personally  in  performance  of  the  duties  of  his 
office,  as  if  he  were  sole  arbitrator;  for  as  the  office  is  joint, 
if  one  refuse  or  omit  to  act  the  others  can  make  no  valid 
award  (a).  For  though  in  cases  of  persons  appointed  to 
fulfil  public  duties  the  decision  of  a  majority  is  generally 
sufficient,  the  cases  are  numerous  to  show  that  the  law  puts 
a  different  construction  on  authorities  of  a  private  nature 
like  that  of  arbitrators,  and  generally  requires  that  all  who 
are  intrusted  with  such  powers  must  concur  in  order  to  their 
valid  execution  (6). 

But  if  two  arbitrators  are  to  appoint  a  third  to  act  with 
them,  and  they  mistakenly  appoint  a  person  as  umpire,  and 
the  two  alone  hold  the  reference  and  make  the  award,  a 
party  who  has  attended  the  meetings  without  objecting  to 
the  case  being  heard  by  the  two  only,  cannot  afterwards 
impeach  the  award  as  invalid  for  want  of  the  concurrence  of 
the  third  arbitrator  (c). 

The  arbitrators  may  not  delegate  their  authority  even  to 
each  other.  Two  merchants,  arbitrators,  may  not  delegate 
to  the  third  arbitrator,  though  he  be  a  barrister,  the  decision 
of  a  point  of  law  arising  out  of  the  case.  Where  the  rest  of 
the  award  had  been  determined  on,  but  a  point  of  law  had 
been  left  to  the  barrister  to  decide,  and  he  made  and  exe- 
cuted his  award  alone,  according  to  the  previous  arrange- 


(z)  HeatheringtoQ  r.  RoLioson, 
7  DowL  192.  Sec  Winteringham 
V.  Kobertson,  27  L.  J.  Ex.  301. 

(a)  Little  v.  Newton,  2  M.  & 
G.  361  ;  Stalworth  v.  Inns,  2  D.  & 
L.  421.  See  P.  II.  eh.  3,  s.  3,  d.  7, 
as  to  effect  of  refusal  to  act  as  a 
revocation. 


(6)  Grindley  v.  Barker,  1  B.  ^ 
P.  229  ;  Vin.  Ab.  Authority,  H.  ; 
B.  V.  Whitiiker,  9  B.  &  C.  C48  ; 
Crawshay  v.  Collins,  3  Swanst, 
90. 

(c)  Marsh,  In  re,  16  L.  J.  Q.  B. 
330. 
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ment,  and  the  result  of  his  decision  on  the  question  of  law,    Part  rr. 

and  the  award  was  afterwards  executed  by  another  of  the  ^°'^^'^  ' 

arbitrators  (an  award  made  by  two  only  being  good),  the 

court  set  it  aside,  on  the  ground  that  there  was  no  principle 

of  law  authorizing  the  two  merchants  to  delegate  their  power 

of  judging,  and  that  it  was  impossible  to  say,  but  that  if  the 

barrister  had  expressed  his  opinion  on  the  point  of  law  to 

the  others  before  the  award  was  made,  some  arguments 

might  not  have  been  raised  by  them,  which  would  have 

produced  a  different  result  from  that  at  which  the  barrister 

bad  arrived  alone  (d). 

K  the  arbitrators  agree  together  beforehand,  without 
authority  from  the  parties,  to  be  bound  by  the  opinion  of  a 
third  person,  and  make  their  award  on  his  opinion  without 
exercising  any  judgment  of  their  own,  the  award  may  be  set 
aside  on  motion  {e). 

But  if  each  of  the  arbitrators  exercise  his  own  independent  Bat  may 
judgment  on  the  matters  referred,  it  is  no  objection  to  the  opmion  of 
award  that  on  discussion  one  gives  way  to  the  other,  for  each  other, 
where  two  differ  in  opinion,  one   or  both  must  give  way, 
otherwise  they  never  can  agree  (/). 

As  they  must  all  act,  so  they  must  all  act  together.     They  All  the 
must  each  be  present  at  every  meeting ;  and  the  witnesses  ^^f^™ 
and  the  parties  must  be  examined  in  the  presence  of  them  together, 
all;  for  the  parties  are  entitled  to  have  recourse  to  the  argu- 
ments, experience,  and  judgment  of  each  arbitrator  at  every 
stage  of  the  proceedings  brought  to  bear  on  the  minds  of 
his  fellow-judges,  so  that  by  conference  they  shall  mutually 
assist  each  other  in  arriving  together  at  a  just  decision  (cf). 
And  especially  should  they  all  put  their  minds  together  after 
the  evidence  is  all  given  before  they  proceed  to  award  Qi), 
So  necessary  is  it  that  the  arbitrators  should  act  jointly,  that  Separate 
where  referees  in  the  case  of  a  joint  arbitration  a2:reed  to  f,''*^™*?*- 

•^  •-  tion  of 

■ 

(<i)  Little  V,  Newton,  9  Dowl.  845 ;   Little  «.  Newton,  9  DowL 

437.  437,  S.  C.  2  M.  &  G.  351  ;  Stol- 

(«)  Whitmore  v.  Smith,  5  H.  &  worth  v.  Inns,  2  D.  &  L.  428  ;  Lord 

N.  824,  S.  C.  29  L.  J.  Ex.  402  ;  in  r.  Lord,  5  E.  &  B.  404,  S.  C.  26  L. 

error,  31  L.  J.  Ex.  107,  S.  C.  7  H.  J.  Q.  B.  34 ;  Beck  v.  Jackson.  X 

&  N.  509.  C.  B.  N.  S.  696. 

(/)  Eardley  v.  Steer,  4  Dowl.  Qi)  Morgan   v.   Bolt,  Q.  B.  19 

^^  Jan.  1863, 1  N,  E.  27L 

^]  Plews  V.  Mlddleton;  6  Q.  B. 
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Part  II.    carry  on  their  inquiries  apart,  and  to  examine  the  witnesses 
CH.  IV.  s^  separately,  and  if  they  concurred  in  the  result  to  decide 
witnesses     accordingly,  it  was  laid  down  by  the  court  that  such  a  course 
°      '     of  proceeding  would  not  be  sanctioned  in  any  instance,  but 
that  an  award  made  on  facts  so  ascertained  would  be  set 
aside  as  procured  by  "  undue  means,"  since  such  a  mode  of 
examination  was  a  departure,  not  merely  from  established 
courses  of  procedure,  but  from  natural  justice  (i). 
Refusal  to       On  a  reference  under  the  Lands  Clauses  Consolidation 
*°  Act,  after  one  meeting  the  company's  arbitrator  failed  to 

attend  a  meeting  agreed  upon  on  the  plea  of  business  :  this 
was  held  not  to  be  such  a  refusal  to  act  as  to  justify  the 
Absence  of  other  arbitrator  proceeding  ex  parte.     But  Enight  Bruce, 
arbitrator    v.-C,  Said  that  if  it  were  made  out  that  the  absence  of  the 

procured  ,  .  i» 

by  party,     company's  arbitrator  had  been  procured  by  the  collusion  of 
the  company,  the  latter  would  have  been  bound  by  anything 
that  took  place  before  the  other  arbitrator  just  as  much  as  if 
both  arbitrators  had  been  present  (k). 
Arbitra-  If  two  arbitrators  meet  and  agree  on  the  terms  of  an 

execute^^  award,  though  they  afterwards,  when  it  is  drawn  up,  fix  their 
the  award  respective  signatures  to  it  at  different  times  and  different 
gethw.  places,  the  Court  of  Common  Fleas  seem  inclined  to  doubt 
whether  they  would  hold  an  award  void  for  the  objection  that 
the  execution  ought  to  have  been  by  both  together  ({).  But 
in  a  later  case  the  Court  of  Exchequer  were  strongly  of 
opinion  that  the  award  should  have  been  reduced  into 
writing  by  the  common  consent  of  the  arbitrators,  and 
jointly  executed  by  them ;  on  the  principle  that  the  law 
required  that  every  judicial  act  done  by  several  should  be 
completed  in  the  presence  of  each  other,  and  that  in  the  case 
of  arbitrators  it  was  possible  that  at  the  last  moment  one 
might  change  his  opinion.  The  court  added  a  hope,  that 
having  bad  this  intimation  from  the  court,  arbitrators  would 
in  future  take  care  that  the  execution  of  the  award  should 
be  joint  {m).    And  the  Court  of  Queen's  Bench  have  more 

(i)  Plows  V.  Middleton,  6  Q.  B.  (t)  Little  v.  Newton,  9  Dowl. 

845.    See  Peterson  v.  Ayre,  23  L.  437. 

J.  C.  P.  12.9.  (m)  Stalworth  v.  Inns,  2  D.  &  L. 

(k)  Hawley  v.  North  Stafford-  428,  S.  C.  13  M.  &  W.  466.     See 

sliire  Railway  Company,  12  Jur,  Wright  v.   Qraham,  3  Ex.  131 ; 

389,  S.  C.  2  De  Gex  &  S.  33.  Anningr.Hartley,27L.  J.Exi  145. 
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recently  decided  that  an  award  signed  by  the  two  arbitrators    P^bt  ll. 

OH.  ly.  s.  8. 


at  different  places  and  times  is  void  (f?).     A  similar  opinion 
has  been  expressed  by  L.  C.  Cranworth  (o). 

It  is  often  made  a  condition  precedent  that  before  the  two  Appoint- 
arbitrators  proceed  with  the  reference  they  shall  appoint  an  ^^i^ 
umpire.    When  such  is  the  case  the  proceedings  may  be  a>n<Jition 

.       i.j        1        .!_  .      •  •    i    1  precedent. 

invalid,  unless  the  umpire  is  so  appointed. 
In  references  under  the  Lands  Clauses  Consolidation  Act.  Under  the 

T        #] 

1845,  the  Railways  Clauses  Consolidation  Act,   1845,  the  luSways, 
Sailway  Companies   Arbitration  Act,  1859,  and  the  Com-  Mid  Com- 
panics  Clauses  Consolidation  Act,  1845,  the  appointment  of  ciAusee 
an  umpire  must  be  made  before  entering  upon  the  matters  ^"^ 
referred.    In  treating  of  the  appointment  of  an  umpire  this 
point  is  more  fully  examined  {p). 

IV.  Duty  of  the  arbitratora  when  award  by  lesa  than  aU  Two 
valid.] — If  two  arbitrators  only  are  appointed  by  the  submis-  l^  ^ 
sion,  and  they  are  to  choose  a  third  to  act  with  them,  and  an  ^  ^t^ 
award  made  by  any  two  is  to  be  valid,  they  must  choose  their 
colleague  before  they  take  any  step  in  the  reference,  in  order 
that  the  parties  may  have  the  benefit  of  the  judgment  of  all 
three  on  the  whole  of  the  matters.     They  have  no  business 
to  treat  the  third  arbitrator  as  an  umpire  to  be  called  in  in 
case  of  difference  except  by  consent  of  the  parties  (q). 

If  the  award  is  to  be  made  on  or  before  a  certain  day,  or  Enlarging 
such  other  day  as  the  said  arbitrators,  or  any  two  of  them,  appointing 
shall  appoint,  it  is  necessary  for  the  two  to  appoint  a  third  ***^  ■'^^- 
before  they  make  any  enlargement  of  the  time,  or  the  enlarge- 
ment will  be  void  (r). 

Under  such  a  submission  it  will  be  sufficient  for  any  two  Two  may 
of  them  to  act  jointly,  though  the  third  from  obstinacy  or  the  J^^;^*^^*^ 
desire  of  a  party,  or  business,  or  any  other  cause,  absent 
himself  from  the  meetings,  provided  he  have  full  notice  and 
opportunity  of  being  present  at  them  if  he  please,  and  be  not 
kept  away  by  any  practice  of  the  other  arbitrators  or  of  the 
parties  (a).    When  there  is  no  positive  refusal  to  act,  two 

(»)  Wade  V.  Dowling,  4  E.  &  B.  (r)  Reade  v,  Button,  2  M.  &  W. 

44.  69  ;  Hughes  v.  Gamett,  cited  2  M. 

(o)  Eads  V.  Williams,  24  L.  J.  &  W.  69. 

Ch.  531.  (s)  Goodman  v.  Sayera,  2  J.  & 

{p)  P.  II.  ch.  4, 8.  4,  d.  2.  W.    242  ;   Dalling    v.    Matchett, 

iq)  Peterson  r.  Ayre,  23  L.  J.  Willes,  215,  S.   C.   Barnes,  67 ; 

C.  P.  129.  Morphett,  In  re,  2  D.  &  L.  967  ; 
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Pabt  II.  cannot  make  a  good  award  without  first  taking  the  opinion 
^^'  ^^-  ^  ^'  of  the  third.  If  after  discussion  he  refuse  to  concur  with 
them  in  the  award,  they  may  then  execute  it,  and  it  will  be 
binding  (t). 
OoQsiilting  But  in  order  to  justify  such  a  course,  the  following  cases 
trator^  ^^^^  ^^^^  there  should  first  be  a  full  discussion  and  a  final 
where  no     refusal  to  agree. 

A  proposed  award  was  shown  at  a  meeting  of  the  three 
arbitrators,  to  which  one  of  them  objected,  and  he,  after  a 
discussion,  declared  that  if  the  other  two  would  not  alter 
their  view  they  must  make  the  award  by  themselves,  and  he 
would  not  join  in  it.  Had  the  two,  on  this  state  of  the  facts, 
made  their  award,  the  court  intimated  an  opinion  that  it 
would  have  been  valid.  But  the  arbitrators  not  treating  this 
refusal  as  final,  got  into  further  communications,  for  after- 
wards a  draft  different  from  that  of  the  proposed  award  was 
sent  by  the  other  two  by  mistake  to  the  arbitrator,  who 
disagreed,  and  he  returned  it  to  them  with  comments,  and 
objections.  The  two  subsequently  made  an  award  corre- 
sponding with  that  originally  proposed,  without  again  sub- 
mitting it  to  the  third  arbitrator.  The  court  set  aside  the 
award  on  the  ground  that  the  two,  after  receiving  the 
objections,  were  bound  to  take  them  into  consideration,  and 
consult  with  the  other  arbitrator  upon  them,  and  at  least  to 
hear  what  he  had  to  say  in  support  of  them  before  they 
finally  determined  (u). 

So  when  the  two  originally  named  arbitrators,  having 
differed  about  some  items,  agreed  each  to  furnish  the  third 
with  a  written  statement  of  what  he  thought  the  award 
should  be,  and  another  award  was  made  by  the  third  and 
the  one  whose  views  he  adopted,  without  any  further  meeting 
of  all  three,  the  court  set  the  award  aside  because  the  three 
never  consulted  together  upon  it;  adding,  that  it  by  no 
means  followed,  from  the  difference  of  the  original  arbitrators, 
that  the  reasonings  and  arguments  of  the  third  might  not 
have  produced  unanimity,  and  that  the  one  whose  views 


Young  V.  BulmaD,  13  C.  B.  623  ;  277  ;  Berry  v.  Perry,  3  Bulst.  62  ; 

Mo8eleytJ.Siinpson,L.R.16Eq.226.  Thomas  v.  Harrop,  1  S.  &.  S.  624. 

{t)  White  V.  Shai-p,  12  M.  &  W.  (u)  Pering  v,  Keymer,  Id  re,  3 

712  ;  Sallows  v.  Girling,  Cro.  Jac.  A.  &  E.  245. 
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were  rejected  was  entitled  to  the  opportunity  of  discussing    P^m  li- 
the award  with  the  other  two,  though  had  a  meeting  been  — — ! — ' 
arranged  and  he  had  refused  to  attend,  this  refusal  would 
have  justified  the  two  who  agreed  in  treating  the  difference  as 
final,  and  in  making  their  award  (x), 

When  the  parties  have  each  appointed  an  arbitrator  on  a  Lands 
reference  respecting  the  compensation  to  be  paid  for  lands  Act,  death, 
taken  under  a  special  Act  of  Parliament  for  the  purposes  of  &p-»  <>*  <^^^ 
a  public  undertaking  sanctioned  by  the  Act,  or  injuriously  bitraton. 
affected  by  the  works  done  under  it,  the  Lands  Clauses  Con- 
solidation Act,  1845,  enacts,  in  section  26,  that  "  If  before 
the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  the  party 
by  whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place,  and 
if  for  the  space  of  seven  days  after  notice  in  writing,  from 
the  other  party  for  that  purpose,  he  fail  to  do  so,  the  re- 
maining or  other  arbitrator  may  proceed  ex  parte ;  and  every 
arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the 
same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death  or  disability  as  afore- 
said" Section  30  provides,  that  "  If,  where  more  than  one 
arbitrator  shall  have  been  appointed,  either  of  the  arbitrfitors 
refuse  or  for  seven  days  neglect  to  act,  the  other  arbitrator 
may  proceed  ex  parte,  and  the  decision  of  such  other  arbi- 
trator shall  be  as  effectual  as  if  he  had  been  the  single 
arbitrator  appointed  by  both  parties." 

Clauses  almost  verbatim  with  the  above  are  to  be  found  Railways 
in  sections  127, 131,  of  the  Railways  Clauses  Consolidation  ^^^ 
Act,  1845  (y). 

In  the  Companies  Clauses  Consolidation  Act,  1845,  s.  129,  Companies 
a  similar  enactment  occurs.  The  clause  is  as  follows:  *'If  ^!^^ 
before  the  matters  so  referred  shall  be  determined,  any  arbi- 
trator appointed  by  either  party  die,  or  become  incapable,  or 
refuse,  or  for  seven  days  neglect  to  act  as  arbitrator,  the  party 
by  whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place,  and 

(«)  Templeman  &  Beed,  In  re,  9         (y )  8  &  9  Vict.  c.  20.    See  Ap- 
Dowl  962.  pendix  of  Statutes. 
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if  for  the  space  of  seven  days  after  notice  in  writing,  from 
the  other  party  for  that  purpose,  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte ;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid  shaJl  have 
the  same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death,  refusal,  or  disability 
as  aforesaid" 

Under  the  Railway  Companies  Arbitration  Act,  1859,  the 
company  on  failure  of  one  appointment  of  an  arbitrator  is  to 
make  a  new  appointment.  If  for  fourteen  days  after  request 
in  writing  such  company  does  not  appoint,  the  Board  of  Trade 
may  appoint  an  arbitrator  (z).     • 

Two  arbitrators  appointed  under  the  Lands  Clauses  Con- 
solidation Act  held  a  meeting  in  the  reference,  at  the  close 
of  which  meeting  it  was  agreed  that  they  should  proceed 
next  day  with  the  case.  Early  the  following  morning,  before 
the  time  of  the  meeting,  one  of  the  arbitrators  wrote  to  the 
solicitor  of  the  railway  company  who  had  appointed  him, 
stating  that  he  could  not  attend  on  account  of  important 
business;  he  also  expressed  his  desire  that  the  meeting 
should  go  on  without  him,  and  that  he  should  be  furnished 
with  notes  of  the  evidence  taken.  He  did  not  attend,  and 
the  meeting  was  held  without  him.  Yice-Chancellor  Knight 
Bruce  held  that  this  was  not  such  a  refusal  to  act  as  to  justify 
the  other  arbitrator  in  proceeding  alone  (a). 


SECTION  IV. 


OF  THE  UMPIRE. 


Part  II.       I-  -By  whom  an  umpire  ia  to  be  appointed,"] — Where  two 

CH.  IV.  8. 4.  arbitrators  are  appointed,  the  submission  often  provides  that 

Office  of  in  case  of  their  not  agreeing  in  an  award,  the  matters  shall  be 

'^^^^  decided  by  a  third  person,  who  is  styled  an  umpire  (6). 


{z)  22  &  23  Vict.  c.  59,  as.  9  & 
10. 

(a)  Hawley  v.  North  Stafford- 
shire BaUway  Company,  2  Do  G^x 
&  S.  33.    See  P.  II.  ch.  4,  s.  4>  d. 


5.  As  to  what  Ib  a  neglect  to  act, 
see  Willoughby  v,  "Willoughby,  9 
Q.  £.  923,  and  post. 

(6)  Com.  Dig.  Arb.  F. ;    BoUe 
Ab.  Arb.  pp.  7^  6. 
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The  umpire  is  sometimes  named  in  the  submission ;  but    Pabt  il 
more  generally  the  submission  merely  provides  that  he  shall  ^  '    ' 
be  appointed  by  the  arbitrators  (c).  Appointed 

Formerly,  though  they  could  not  agree,  the  arbitrators  had   mission  or 
no  power  to  appoint  an  umpire,  unless  authorized  to  do  so  by  »'t)itrator8 
the  submission.    But  by  the  Common  Law  Procedure  Act,   Arbitra- 
1854, 17  &  18  Vict.  c.  125,  s.  14,  the  two  arbitrators  may  tory  power 
appoint  an  umpire  unless  the  submission  provides  otherwise  ^  ^vv^^^- 
for  the  appointment  (d). 

If  the  submission  be  to  the  award  of  A.  and  B.,  and  D. 
being  umpire,  the  words  shall  receive  a  liberal  construction, 
and  be  held  according  to  the  common  construction  of  the 
word  umpire,  to  mean  that  D.  is  to  decide  as  umpire  in  case 
A  and  B.  cannot  agree  in  their  award  as  arbitrators  (e). 

It  is  improper  for  the  arbitrators,  under  the  ordinary  pro-  Appoint- 
vision  empowering  them  to  appoint  an  umpire,  to  appoint  a  decide 
person  to  be  an  umpire  between  themsdvea,  instead  of  between  ^J|I^ 
ikepa/riies,  for  the  meaning  of  the  provision  in  the  submission  tors. 
i8,  that  the  arbitrators  should  make  an  award  on  all  the 
matters  in  difference,  and  if  they  cannot  agree  on  all,  that  the 
umpire  should  decide  on  all  (/). 

But  where  the  submission  was  of  all  differences  to  the  Umpire  to 
award  of  A.  and  B.,  and  in  case  of  their  differing  in  opinion  matters 
to  any  umpire  to  be  appointed  by  them,  and  it  then  went  on  ^^,  ?!^*?^ 
to  say,  ''and  whatever  the  arbitrators  or  umpire  shall  deter-  disagree, 
mine  in  the  premises  by  an  award  or  awards,  interim  or  final, 
to  be  pronounced  by  them/'  shall  be  binding  on  the  parties, 
the  House  of  Lords  held  that  the  arbitrators  might  make 
an  award  on  some  matters,  and  refer  others  on  which  they 
disagreed  to  the  umpire  (g). 

On  a  reference  under  the  Lands  Clauses  Consolidation  Appoint- 
Act,  1845  (A),  it  is  provided  by  s.  27,  that  "  where  more  than  ^p^^ 
one  arbitrator  shall  have  been  appointed,  such  arbitrators  imderthe 
shall,  before  they  enter  upon  the  matters  referred  to  them,  clauses 
nominate  and  appoint  by  writing  under  their  hands  an  Sq^^^J^' 

(c)  AiLon«  Jenk.  3d  cent,  case  61,  (/)  Tollit  v.  Saunders^  9  Price, 
p.  129.  612. 

(d)  See  P.  II.  ch.  4,  s.  3,  d.  1,  (g)  Lang  v.  Brown,  H.  L.  May 
p.  210.  8, 1855. 

(e)  Com.  Dig.  Ab.  Arb.  F. ;  Rolle  (h)  8  &  9  Vict.  c.  18.  See  Ap- 
Ah.  Arb.  p.  4.  penoix  of  Statutes. 
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umpire,  to  decide  on  any  such  matters  on  which  they  shall 
differ,  or  which  shall  be  referred  to  him  under  the  provisions 
of  this  or  the  special  Act ;  and  if  such  umpire  shall  die, 
or  become  incapable  to  act,  they  shall  forthwith,  after  such 
death  or  incapacity,  appoint  another  umpire  in  his  place, 
and  the  decision  of  every  such  umpire  on  the  matters  so 
referred  to  him  shall  be  final."  The  28th  section  enacts 
that  ''  if  in  either  of  the  cases  aforesaid  the  said  arbitrators 
shall  refuse,  or  shall  for  seven  days  after  request  of  either 
party  to  such  arbitration,  neglect  to  appoint  an  umpire,  the 
Board  of  Trade,  in  any  case  in  which  a  railway  company 
shall  be  one  party  to  the  arbitration,  and  two  justices  in 
any  other  case,  shall,  on  the  application  of  either  party  to 
such  arbitration,  appoint  an  umpire,  and  the  decision  of  such 
umpire  on  the  matters  on  which  the  arbitrators  shall  differ, 
or  which  shall  be  referred  to  him  under  this  or  the  special 
Act,  shall  be  final." 

The  Railways  Clauses  Consolidation  Act,  1845  (i),  contains 
like  provisions.  Sec.  128  of  this  Act  is  verbatim  the  Rame  as 
6.  27,  above  given ;  and  s.  129  of  that  Act  is  word  for  word 
the  same  as  s.  28  of  the  above  Act,  except  that  the  words 
between  *'  Board  of  Trade,"  and  "  shall  on  the  application/' 
are  omitted.  The  Railway  Companies  Arbitration  Act,  1859, 
22  &  23  Vict.  c.  59,  has  similar  provisions.  Telegraphs  of 
railway  companies  may  be  purchased  by  the  Postmaster- 
General  under  the  statute  31  &  32  Vict.  c.  110  (j). 

Very  similar  enactments  are  found  in  the  Companies 
Clauses  Consolidation  Act,  1845  (k)  ;  for  that  Act  enacts,  in 
s.  130,  that  "  where  more  than  one  arbitrator  shall  have  been 
appointed,  such  aibitrators  shall,  before  they  enter  upon  the 
matters  referred  to  them,  nominate  and  appoint  by  writing 
under  their  hands  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ ;  and  if  such  umpire  shall  die,  or 
refuse,  or  for  seven  days  neglect  to  act,  they  shall  forthwith, 
after  such  death,  refusal,  or  neglect,  appoint  another  umpire 
in  his  place ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final." 


(i)  8  &  9  Viot.  c.  20. 

(/)  See  K,  V.  Lord  Coleridge,  45 


L.  J.  Q.  B.  649. 
(it)  8  &  9  Vict,  c.  16. 
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In  &  131,  it  is  provided  that  "  if  in  either  of  the  cases  Pabt  ir. 
aforesaid  the  said  arbitrators  shall  refuse,  or  shall,  for  seven  ^^'  '^' "' 
days  after  request  of  either  party  to  the  arbitration,  neglect 
to  appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of 
Trade,  if  they  think  fit,  in  any  case  in  which  a  railway  com- 
pany shall  be  one  party  to  the  arbitration,  on  the  application 
of  either  party  to  such  arbitration,  to  appoint  an  umpire ; 
and  the  decision  of  such  umpire  on  the  matters  on  which  the 
arbitrators  shall  differ,  shall  be  final/' 

The  Common  Law  Procedure  Act,  185*t,  the  17  &  18  Vict.  Under  the 
c.  125,  s.  12,  after  alluding  to  the  case  of  a  single  arbitrator,  Law^l^o- 
proceeds,  "  or  if  where  the  parties,  or  two  arbitrators  are  at  cedore 
liberty  to  appoint  an  umpire,  or  third  arbitrator,  such  parties 
or  arbitrators  do  not  appoint  an  umpire,  or  third  arbitrator, 
or  if  any  appointed  umpire  or  third  arbitrator  refuse  to  act, 
or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorizing  the  reference  do  not  show  that  it  was 
intended  that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  a  new  one; 
then  and  in  every  such  instance  any  party  may  serve  the 
remabing  parties,  or  the  arbitrators,  as  the  case  may  be,  with 
a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respectively ;  and  if  within  seven  clear  days  after 
Bach  notice  shall  have  been  served  no  arbitrator,  umpire,  or 
third  arbitrator  be  appointed,  it  shall  be  lawful  for  any  judge 
of  any  of  the  superior  courts  of  law  or  equity  at  Westminster, 
upon  summons  to  be  taken  out  by  the  party  having  served 
such  notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be,  and  such  arbitrator, 
umpire,  and  third  arbitrator  respectively  shall  have  the  like 
power  to  act  in  the  reference,  and  make  an  award  as  if  he 
had  been  appointed  by  consent  of  all  parties." 

By  agreement  in  writing  A.  agreed  to  buy  of  B.  brewery  Valuation 
premises  and  the  plant,  &c.,  at  a  valuation  to  be  made  by  ^bitei^* 
certain  valuers  or  their  umpire.     The  umpire  was  to  be  ^^^ 
chosen  by  the  valuers   before  entering  on  the  valuation. 
The  valuei-s  could  not  agree  upon  an  umpire.    It  was  held 
that  the  court  had  no  power  to  appoint  an  umpire  under  the 
above-mentioned  provision,  as  this  was  not  an  arbitration 
vithin  the  Act,  since  there  had  been  no  difference  between 
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Pabt  II.    the  parties  as  to  the  price  before  the  agreement  to  settle  it 
^^-  ^^'  ^-  ^'  by  a  valuation  (I). 

But  if  there  be  any  matter  in  dispute,  though  not  really  a 
material  one,  the  Act  applies  (m)  ;  or  if  the  submission  contem- 
plates a  judicial  inquiry,  the  hearing  of  parties  and  witnesses, 
it  is  an  arbitration  within  the  Act,  though  there  have  been 
no  actual  difference  (n). 
If  arbitra-       Under  a  reference  which  by  private  Act  of  Parliament  was 
legtj'j^iSge  ^  be  in  the  manner  provided  by  the  Companies  Clauses  Act, 
may  »p-      1345  (neither  party  being  a  railway  company),  arbitrators 
pire  by       were  appointed  and  the  submission  made  an  order  of  Chancery 
Law  Pro.    ^^^^^  ^he  Common  Law  Procedure  Act,  1854,  passed.     The 
cedure        arbitrators  not  agreeing  upon  an  umpire,  the  claimant  (after 
'     *^  '   the  passing  of  the  last-mentioned  Act)  served  them  with  a 
notice  to  appoint  an  umpire  within  seven  days,  under  a  12  of 
that  Act,  and  on  their  failing  to  do  so  took  out  a  summons  for 
Wood,  V.-C,  io  appoint  one  under  that  statute.  That  learned 
judge  held  that  he  could  make  the  appointment,  as  he  con- 
sidered that  s.  12  of  the  last-mentioned  Act  hadaretrospective 
as  well  as  a  prospective  effect,  and  applied  to  pre-existing 
references,  being  a  section  for  remedying  defects  in  the  course 
of  procedure.    He  also  thought  that  the  clause  in  s.  12,  "  if 
in  any  case  of  aibitration  when  the  parties  or  two  arbitrators 
are  at  liberty  to  appoint  an  umpire,"  and  they  fail  to  do  so, 
the  judge  may  appoint,  applied  to  every  arbitration,  whether 
.by  private  Act  of  Parliament  or  by  parol  agreement,  and  was 
not  limited  to  the  cases  where  there  is  a  document  authorizing 
the  reference.    It  was  discussed  by  counsel  and  doubted  by 
the  Vicc-ChanccUor  whether  a  private  Act  of  Parliament 
could  be  considered  a  document  authorizing  a  reference,  but 
it  is  apprehended  that  the  written  appointment  of  the  arbi- 
trators which  constituted  the  submission  and  was  made   a 
rule  of  court,  and  which  authorized  them  to  proceed,  was  a 
sufficient  document  authorizing  the  reference   within   the 
meaning  of  the  Act  (0). 

(J)  See  Boss  v.  Helsham,  L.  B.  (n)  Hopper,Inre,8  B.&S.  lOO 

2  Ex.  72,  S.  C.  4  H.  &  C.  642  ;  S.  C.  36  L.  J.  Q.  B.  97 ;  L.  R.  2  o' 

Collins  V.  Collins,  28  L.  J.  Ch.  184,  B.  367.  ^* 

S.  C.  26  Beav.  306.  (o)  In  re  Lord  v.  Copper  Miuini? 

(m)  Evans  v.  Caddish,  18  W.  B.  Company,  1  Kay  &  Johnson,   9o 

723,  Stuart,  V.-C.  S.  C.  24  L.  J.  Ch.  146.  ' 
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MalinRy  V.-C,  has  recently  under  this  section  selected    Pabt  il. 
a  third  arbitrator  where  one  of  the  two  surveyors  appointed  ^°'^^'°'  ' 
under  the  statute  18  &  19  Vict.  c.  122,  to  settle  differences 
between  the  building  owner  and  adjoining  owner,  had  de- 
clined to  agree  in  naming  a  third  arbitrator  (p). 

The  articles  of  association  of  a  joint-stock  company  incor* 
porated  under  the  Companies  Act,  1862,  25  &  26  Vict.  c»  89, 
proYided  for  the  appointment  of  an  umpire  by  a  judge  under 
the  Common  Law  Procedure  Act,  1854,  if*  the  arbitrators 
failed  to  appoint  one  in  due  time.  The  arbitrators  did  not 
appoint  an  umpire.  It  was  held  that  the  appointment  by  a 
jadge  was  valid,  either  under  the  articles  of  association  or 
under  the  Common  Law  Procedure  Act,  1864  (q). 

It  may  be  proper  to  notice  in  this  place,  that  by  an  Act, 
the  9  &  10  Vict.  c.  105,  ss.  2  and  9,  all  the  powers  of  the 
Board  of  Trade,  with  respect  to  railways,  or  intended  railways, 
were  transferred  to  the^  Commissioners  of  Railways  appointed 
under  that  Act.  But  by  the  statute  14  &  15  Vict  c.  64,  the 
last-mentioned  Act  was  repealed,  and  the  powers  of  those 
Railway  Commissioners  were  retransferred  to  the  Board  of 
Trade. 

By  the  statute  11  &  12  Vict.  c.  63,  s.  125,  "  The  arbi-  Public 
trators  shall,  before  they  enter  upon  the  reference,  appoint,  ^^, 
by  writing  under  their  hands,  an  umpire ;  and  if  the  person 
appointed  to  be  umpire  die  or  become  incapable  to  act,  the 
arbitrators  shall  forthwith  appoint  another  person  in  hi3 
stead.  And  in  case  the  arbitrators  neglect  or  refuse  to 
appoint  an  umpire  for  seven  days  after  being  requested  so  to 
do  by  any  party  to  the  arbitration,  the  Court  of  General  or 
Quarter  Sessions  shall,  on  the  application  of  any  such  party, 
appoint  an  umpire." 

II.  When  the  arhitrcUora  should  appoint  the  umpire.] —  Appoint- 
Sometimes,  in  order  to  insure  the  appointment  of  an  umpire  ™^*  ^  ^ 
before  the  arbitrators'  minds  are  embarrassed  with   the  time  pre- 
matters  in  difference,  the  appointment  is  made  a  condition 
precedent  to  the  proceeding  at  all  in  the  reference ;  when 

{p)  McBryde,  Ex  parte,  L.  B.  2,      Italian  fiank,  L.  B.  2  Q.  B.  452  ; 
Chanc  D.  200.  also  38  L.  J.  Q.  B.  161,  S.  C.  L. 

(?)  See   De   Rosaz  v.  Anglo-      R  4  Q.  B.  462. 
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PartIL  such  id  the  case,  the  arbitrators  should  make  the  appoint- 
OH.  IV.  B.  4.  uj^gjj^  before  they  take  any  other  step,  or  the  whole  proceed- 
ings may  be  invalid  (r).  Merely  enlarging  the  time  before 
appointing  the  umpire  is  not  an  entering  on  the  considera- 
tion of  the  matters  in  difference,  so  as  to  render  the  appoint- 
ment a  nullity  (a). 
When  the  submission  makes  no  special  provision  respecting 
to  appo^t,  the  time  when  the  arbitrators  are  to  appoint  the  umpire, 
'^r^ribeA  ^°^  ^  ^^^  ^^  given  to  the  umpire  subsequent  to  that  limited 
for  the  arbitrators  making  their  award,  they  may  appoint  an 
umpire  at  any  time  before  the  time  for  making  the  umpirage 
has  expired,  for  the  power  of  appointing  an  umpire  is  quite 
collateral  to  that  of  making  an  award,  and  survives  when  the 
latter  power  is  extinct  (t). 

If  the  submission  run,  that  in  case  the  arbitrators  should 
disagree  in  their  opinion,  it  shall  be  competent  for  them  to 
appoint  an  umpire,  they  may  appoint  one  in  the  first  instance, 
and  need  not  wait  until  they  have  investigated  the  matters, 
and  found  that  they  cannot  agree  (u).  This,  too,  seems  the 
better  course  to  pursue,  for  the  arbitrators  are  more  likely  to 
agree  on  an  umpire  before  they  have  disagreed  about  the 
subject  referred  to  them  (v).  In  an  old  case.  Holt,  C.  J., 
held  that  the  arbitrators  had  no  power  to  choose  an  umpire 
before  the  time  allowed  for  the  award  had  expired  (x).  This 
view  was  also  adopted  by  Mansfield,  C.  J.  (^) ;  but  that  de- 
cision of  Holt's,  C.  J.,  seems  contrary  to  another  decision  of 
his  (0),  and  has  been  often  overruled,  and  cannot  now  be 
considered  as  law  (a). 


(r)  Hick,  In  re,  8  Taunt  694  5 
Bright  V,  Dumell,  4  Dowl.  756. 

(J)  Cudliflf  V.  Walters,  2  Moo.  & 
Bob.  232. 

(t)  Harding  v.  Watts,  15  East, 
566  ;  Barnard  v.  King,  cited  2 
Keb.  15,  S.  C.  Rolle  Ab.  Arb.  P. 
6  ;  Wataon  v,  Clement,  Rolle  Ab. 
Arb.  P.  6  ;  Burdett  v,  Harris,  3 
Keb.  387 ;  Adams  v,  Adams,  2 
Mod.  169;  Anon^  Freem.  378  j 
Winteringham  v,  Robertson,  27 
L.  J.  Ex.  301. 

(u)  Bates  v.  Cooke,  9  B.  &  C. 

407. 
(v)  Harding  v.  Watte,  16  East, 

666. 


(x)  Reynolds  v.  Gray,  1  Salk. 
70. 

(y)  Beck  v,  Sargent^  4  Taunt. 
232. 

(z)  Mitchell  v.^  Harris,  12  Mod. 
612.  S.  C.  Salk.  71. 

(a)  Roe  d.  Wood  v.  Doe,  2  T.  R. 
644 ;  Harding  v.  Watts,  16  East» 
656  ;  Doyley  v,  litalow,  K  T.  28, 
G.  IL,  cited  16  East,  657,  n.  (cH  ; 
R.  V.  Outram,  T.  T.  29,  G.  III., 
cited  15  East,  567.  n.  (rf) ;  Cowel 
V.  Waller,  2  Barnard,  164  ;  Elliott 
V,  Cheval,  1  Lutw.  641  ;  Jennings 
V.  Yandeputt,  Cro.  Car.  263 ;  Cof>- 
in  V,  Humard^  2  Saund.  133, 
a)  note. 
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Where  axbitratord  nvhose  powers  extended  to  the  1st  day  of    Part  II. 
September,  appointed  an  umpire  in  April,  but  in  the  ap-  ^^-^-^  - 
pointment  stated  that  his  duties  should  commence  on  the  Appoint- 
Irt  of  September,  Orompton,  J.,  thought  the  appointment  to^acrm" 
good  (6).  ^*i^- 

The  rules  of  law  on  this  subject  will  probably  be  modified  Appoint- 
by  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  ^^er 
c.  125.    Arbitrators  executing  their  statutory  power  of  ap-  P^™'^^ 
pointing  an  umpire  under  s.  14  of  that  Act  may  make  the  cedure 
appointment  "  at  any  time  within  the  period  during  which  ^^'  ^^^^ 
they  have  power  to  make  an  award,  unless  they  be  called 
upon  by  notice  as  aforesaid  (i.  e,,  under  s.  12,  to  appoint  an 
umpire  within  seven  days)  to  make  the  appointment  sooner." 
The  provision  in  s.  15  for  the  commencement  and  duration 
of  the  umpire's  authority  may  also  affect  this  question. 

It  will  be  seen,  by  reference  to  the  preceding  division  of  Appoint- 
this  section,  that  the  Lands  Clauses  Consolidation  Act,  the  umpire 
Bailways  Clauses  Consolidation  Act,  and  the  Companies  ^^^^ 
Clauses  Consolidation  Act,  all  contemplate,  in  the   first  statutes, 
instance,  that  the  arbitrators  are  to  appoint  an  umpire  before 
entering  into  a  consideration  of  the  matters  referred  to 
them  (c).     Under  the  Railway  Companies  Arbitration  Act, 
1859,  they  are  to  do  so  ''  before  entering  on  the  business  of 
the  reference." 

In  one  case  the  last  of  the  two  arbitrators  was  appointed  Witiun 
on  the  6th  AprU.    As  they  had  neglected  to  appoint  an  under  the 
umpire  for  seven  days  after  request,  application  was  made  to  ^*"<** 
the  Board  of  Trade,  who  appointed  an  umpire  on  the  17th  of  Consoiida- 
May.    The  arbitrators  had  not  enlarged  their  time.    It  was  **°^  ^^ 
objected,  that  the  appointment  of  the  umpire  was  too  late,  on 
the  ground  that  by  the  Lands  Clauses  Consolidation  Act  it 
ought  to  have  been  made  within  twenty-one  days  after  the 
appointment  of  the  arbitrators.    The  court,  however,  held 
the  appointment  to  be  good,  and  said  that, ''  if  the  arbitrators 
fiiiled  for  twenty-one  days  to  make  an  award,  and  did  not 
extend  their  time,  the  power  to  award  was  taken  from  them ; 
but  that  the  incapacity  to  make  an  award  had  no  effect  upon 


(b)  Johnson  v.  Collie,  24  L.  J.      North  Staffonlshire  Railway  Com- 
Q-  B.  64.  pany,  17  L.  J.  Ch.  161,  S.  C.  12 

(c)  See  p.  215.    See  Skenatt  v.      Jur.  46  ;  2  Phill.  475. 
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the  power  given  to  the  arbitrators  under  &  27,  and  to  the 
Board  of  Trade  on  their  default  under  s.  28,  to  appoint  a  new 
umpire  in  case  of  the  death  or  failure  of  the  first ;  and  that 
they  saw  no  reason  why  the  same  incapacity  to  award  should 
have  any  effect  upon  the  powers  given  for  appointing  the 
original  umpire  (d). 

Some  doubt  was  thrown  upon  Bradshobvfs  case  quoted 
above  in  a  later  decision  of  the  Court  of  Qaeen's  Bench, 
apparently  from  a  misapprehension  of  the  £Eu;t8 ;  but  in  the 
Exchequer  Chamber  Bradsha/w's  case  was  explained  and 
reasserted  to  be  good  law  (e). 
Under  the       Under  the  Public  Health  Act^  1848,  stat.  11  &  12  Vict. 
Health        ^*  ^3,  if  arbitrators  appoint  the  umpire,  on  request  of  the 
Act,  1848.   parties,  within  three  months  after  the  appointment  of  the 
last  arbitrator,  such  appointment  is  good.     But  an  appoint- 
ment after  such  three  months  would  probably  not  be  held 
valid  as  a  statutory  appointment  (f). 

An  appointment  by  the  Quarter  Sessions  on  refusal  of  the 
ar1)itrator8  to  appoint,  need  not  be  at  the  next  sessions,  but 
at  any  sessions  within  a  reasonable  time  (jf). 


At  Quarter 
SeflsionSk 


Appoint-  in.  Sow  the  atHtrators  are  to  choose  an  v/mpire.] — ^The 
umpire  acknowledged  general  rule  as  to  the  mode  of  appointing  the 
must  be  by  umpire  is,  that  the  appointment  must  be  the  act  of  the  will 
chance.  ^^^  concurring  judgment  of  both  the  arbitrators  ;  unless  the 
parties  consent  to  or  acquiesce  in  some  other  mode  of  ap* 
pointment  (h). 

It  has  always  been  held,  that  if  the  two  arbitrators  toss 
up  which  shall  nominate  the  umpire  to  the  exclusion  of  the 
other,  an  appointment  so  made  is  bad  (i).  In  OaaseU,  In 
re  (k),  the  court  came  to  the  conclusion  that  is  was  better  to 
avoid  nice  distinctions,  and  laid  down  the  rule  which  has 


(d)  Bradshaw's  Arbitration,  12 
Q.  B.  562. 

(c)  Holdflwortii    V,  Wilson,  32 
L.  J.  Q.  B.  289,  S.  C,  3  B.  &  S.  1, 
in  error,  from  Holdsworth  v.  Bars- 
ham,  31  L.  J.  Q.  B.  145,  S.  C.  2  B 
&  S.  480. 

(/)  Holdsworth  v,  Wilson,  32 
L.  J.  Q.  B.  289,  S.  C.  3  B.  &  S.  1, 
in  eri-or,  from  Holdsworth  v.  Bars- 
ham,  31  L.  J.  Q.  R  146,  S.  C.  2  B. 


&  S.  480. 

(g)  Einffland  v,  Lowndes,  15 
C.  B.  N.  S.  173,  S.  C.  33  L.  J.  N, 
S.  C.  P.  25,  S.  C.  in  error,  17  C. 
B.  N.  S.  514,  S.  C.  33  L.  J.  C.  P.  337, 

r^)  Cassell,  In  re,  9  B.  &  C.  624. 

(t)  Harris  v.  Mitchell,  2  Vem. 
485  ;  Hewitt  v.  Penny,  Sayer,  99  ; 
Wells  V,  Cooke,  2  B.  &  A.  218  ; 
Young  V.  Miller,  3  B.  &  C.  407. 

(k)  9  B.  &  C.  624. 
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since  been  followed  by  the  courts  in  subsequent  cases  (Q,  PartII. 
that  the  appointment  must  not  he  dependent  on  chance,  but  '  '  '  ' 
must  be  a  matter  of  choice. 

An  important  distinction  was,  however,  taken  in  a  case 
where  each  arbitrator  having  nominated  a  person  for  umpire 
whom  the  other  arbitrator  acknowledged  to  be  a  proper 
person  for  the  office,  agreed  to  toss  up  which  of  the  two 
should  be  appointed.  Lord  Ellenborough,  C.J.,  said  that  he 
saw  no  obejction  to  the  appointment,  and  noticed  that  the 
mode  of  appointing  jurors  is  by  lot  out  of  those  who  are  fit 
to  serve  (tji).  Though  this  decision  was  apparently  overruled 
by  Casaell,  In  re  {n),it  has  since  been  several  times  affirmed 
to  be  good  law  (o). 

In  another  case,  two  arbitrators  tossed  up  for  the  choice 
of  an  umpire :  the  one  who  won  the  toss  named  a  person  for 
umpire,  but  on  the  other  arbitrator  objecting,  afterwards 
abandoned  his  choice,  and  proposed  to  toss  up  again  for  the 
choice  of  another.  The  latter  arbitrator,  however,  did  not 
consent  to  this,  but  insisted  that  it  was  his  turn  to  name  an 
umpire,  and  he  then  chose  a  person  who  afterwards  acted  as 
umpire,  the  former  arbitrator  making  no  objection.  The  court 
held,  that  though  the  appointment  of  the  first  umpire  would 
have  been  bad  as  an  appointment  by  lot  had  it  been  persisted 
in,  the  second  appointment  was  good,  being  one  of  choice,  not 
chance,  and  was  not  vitiated  because  one  arbitrator  devolved 
on  the  other  the  entire  discretion  as  to  the  selection  (p). 

After  the  rule  laid  down  in  Cassdl,  In  re  (q),  there  was.  Consent  of 
at  one  time,  some  inclination  shown  by  the  courts  to  hold,  JJJ[d«re 
that  even  the  assent  of  the  parties  could  not  render  valid  an  ^^^^d  ap- 
appointment  by  lot,  on  the  ground  that  it  was  better  to  abide  |^^?ot.  ^^ 
by  a  simple  rule,  than  to  permit  an  inquiry  on  affidavit  into 
the  doubtful  question  of  whether  the  parties  assented  (r). 


(I)  Fold  V.  Jones,  3  B.  &  Ad.  B.   19  Jan.  1863,  1  N.  R.  271  ; 

248 ;   Greenwood  &  Titterington,  Hopper,  In  re,  8  B.  &  S.  100,  S.  C. 

In  re,9A.  &  E.  699;  Hodson  «;.  36 L.  J. Q.  B.  97  ;  L. R.  2 Q.  B. 367. 

Drewiy,  7  BowL  569.  (v)  Vinnikum  &  Moigan,  In  re, 

(m)  Neale  v.  Ledger,  16  East,  61.  5  Jnr.  72. 

(n)  9  B.  &  C.  624.  (q)  9  B.  <fe  C.  624. 

(o)  The  European  &  American  (r)  Ford  v,  Jones,  3  B.  &  Ad. 

Steam  Shipping  Company  v.  Cross-  248  ;  Hodson  v.  Drewry,  7  Dowl. 

key,  29  L.  J.  C.  P.  156,  S.  C.  8  C.  569. 
B.  N.  S.  397  ;    Morgan  v.  Bolt,  Q. 

Q  a 
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AsBent 
must  be 


Pabt  it.  Yet  it  is  now  beyond  dispute  that  the  courts  have  adopted 
^"'  '^'  ^'  •  the  exception  as  well  as  the  rule  laid  down  by  Lord  Tenter- 
den  in  CaaseU,  In  re  (s),  and  the  appointment  by  lot  of  an 
umpire  will  be  sustained,  if  the  parties  either  previously  or 
subsequently  give  a  clear  assent  to  such  a  mode  t>f  election  (f ). 
That  assent,  however,  to  be  binding,  must  be  given  with  a 
given  with  ^^^^  knowledge  of  all  the  circumstances  (u).  If  the  arbi- 
i^  ^^^  trators  merely  inform  the  parties  that  they  have  mutually 
chosen  A.  B.  to  be  umpire,  and  the  parties  approve  of  the 
appointment,  not  knowing  that  the  umpire  has  been  selected 
by  lot,  the  ilmpire  obtains  no  binding  authority  by  such 
assent  (x).  Even  if  the  attorney  of  a  party  know  thai  the 
selection  has  been  made  by  tossing  up,  and  assent  to  it, 
assuming  that  the  attorney  has  power  to  bind  his  client,  the 
award  will  not  bind  him,  if  the  important  circumstance  be 
not  disclosed  of  the  arbitrator  who  lost  the  toss  having  pre- 
viously personally  objected  to  the  umpire,  when  originally 
proposed  by  the  other  arbitrator  (y). 

An  agent  or  attorney  who  has  the  conduct  of  the  rcferenoe 
for  a  party  to  it,  has  sufficient  authority  to  bind  his  principal 
by  assenting  to  appointing  an  umpire  by  drawing  lots  (0). 

The  clerks  to  the  attorneys  have  no  authority  to  bind  the 
parties,  by  assenting  to  the  selection  of  an  umpire  by  lot,  nor 
will  his  authority  be  ratified,  if,  in  ignorance  of  the  mode  of 
election,  the  parties  attend  before  him  (a). 

Though  it  was  doubted  in  some  old  cases  (&),  there  does 
not  now  seem  to  be  much  question  that  on  the  refusal  of  the 
firstrefuse.  umpire  first  named  to  act,  the  having  once  executed  their 
power  by  appointing  an  umpire,  does  not  prevent  the  arbi- 
trators from  appointing  another.  For  though,  when  the 
arbitrators  haveonce  executed  their  authority  by  the  appoint- 
ment of  an  umpire,  they  cannot  revoke  it  and  execute  it 


ABBeni  by 
i^ciDt  or 
attorney. 

The  clerks 
to  the 
Attorneys 
cannot 
assent. 

Appoint- 
ing fresh 
umpire  if 


{$)  9  B.  &  a  624. 

(t)  Hodson  V.  Drewry,  7  Dowl. 
569  ;  Tunno  &  Bird,  In  re,  5  B.  & 
Ad.  488  ;  James  v.  Attwood,  7 
Scott,  841  ;  Backhouse  «.  Taylor, 
20  L.  J.  Q.  B.  233. 

(w)  Wells  V.  Cooke,  2  B.  &  A. 
218. 

(x)  Greenwood  &  Titterington, 
In  re,  9  A.  &  E.  699. 


(y)  Jamieson  &  Binns,  In  re,  4 
A.  &  E.  945. 

(z)  Backhouse  v.  Taylor,  20  L.  J, 
Q.  B.  233  ;  Thompson  v.  Blythe  & 
Tyne  Railway  Company,  B.  C. 
May  6,  1863,  per  Wightman,  J. 

(a)  Hodson  v.  Drewry,  7  Dcwl. 
669. 

(b)  Reynolds  v.  Gray,  1  Salk.  70, 
S.  C.  1  Ld.  Raym  222, 12  Mod.  I20. 
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again:  this  seems  to  apply  only  to  the  case  of  an  effectual    PabtII. 

OH.  rv  8.  4 
appointment,  and  there  is  no  effectual  appointment,  unless  it  L— ' 

be  accepted  by  the  person  named  as  umpire  (c).     If  they 

mke  the  appointment  in  terms  conditional  on  acceptance,  it 

is  clear  their  power  to  make  a  second  appointment  remains, 

in  case  of  a  refusal  by  the  party  first  selected  (d). 

When  there  is  an  effectual  appointment  of  an  umpire,  it 
cannot  be  affected  by  the  disapproval  of  the  parties  (e). 

If  the  submission  provide  no  special  form  of  appointment  No  Bpedal 
of  the  um{are,  a  parol  appointment  is  sufficient  (/).  Some-  ^^^meS. 
times  the  submission  requires  it  to  be  in  writing,  sometimes 
that  it  be  under  the  hand  and  seal  of  the  arbitrators,  or  that 
it  be  indorsed  on  the  submissioa  Whatever  the  direction  is, 
the  arbitrators  should  follow  it  closely.  When  it  is  to  be 
under  the  hands  of  the  arbitrators,  both  must  sign  it,  or  at 
least,  agree  upon  the  person,  together  (g).  The  appointment 
requires  no  stamp,  unless  it  be  under  seal,  and  delivered  as  a 
jdeed(A). 

The  appointment  of  an  umpire  by  the  arbitrators  under  Appoint- 
ihe  Lands  Clauses  Consolidation  Act,  the  Railways  Clauses  ^ritin^ 
Consolidation  Act,  and  the  Companies  Clauses  Consolidation  under 
Act,  must,  we  have  seen,  be  in  writing  under  their  hands  (i).  ciwiei  ^' 

When  the  arbitrators  disagree  and  the  umpire  is  to  be  '^*^*- 
appointed  by  the  Commissioners  of  Railways,  the  appoint-  ^ent  by 
meat  had  better  be  signed  by  two  of  the  Commissioners  and  O^mmis- 
sealed  with  their  seal.     There  is  great  doubt  whether  an  RaUwljg. 
appointment  in   their  name  signed  by  a  secretary  of  the 
X^ommissioners  only  is  valid  (k). 

III.  C0mfM7i€ementanddurati(moftheumpire'8aviho^^^^       Com- 
— Where  no  time  is  limited  for  the  making  of  the  award,  the  menrof 


(c)  Oliver  v,  Collins,  11  East, 
a67  ;  Trippet  v.  Eyre,  3  Lev.  263, 
S.  C.  1  Show.  76.  2  Vent.  113  ; 
Com.  Dig.  Ab.  Arb.  F. 

{d)  Reynolds  v.  Gray,  1  Salk. 
70,  fi.  C.  1  Ld.  Rayin.  222. 

(e)  Oliver  v.  Collins,  11  East, 

367. 
(/)  Oliver  v,  Collins,  11  East, 

367. 
(g)  Loni  v.  Lord,  26  L.  J.  Q.  B. 


34,  S.  C.  6  E.  &  B.  404;  Hopper 
In  re,  8  B.  &  S.  100,  S.  C.  36  L.  f 
Q.  B.  97;  L.R.  2  0,3.367. 

(h)  Routledge  v.  Thornton,  4 
Taunt.  703;  Dod  v,  Herbert, 
Styles,  459. 

(%)  See  ante,  division  1  of  this 
section,  p.  220. 

(k)  The  Wilt«i,  Somerset,  and 
Weymouth  Railway  Company  v 
Fooks,  3  Ex.  728. 
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subject  to 
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umpire's  authority  can  commence  from  no  other  period  than 
the  disagreement  of  the  arbitrators  (T). 

If  there  be  a  time  limited  for  the  awards  his  authoritjr  com- 
mences absolutely  from  that  limit,  even  though  the  arbitrators 
have  never  met  to  agree  or  disagree  on  the  subject,  for  the 
not  making  an  award  shows  they  have  not  agreed  (m). 

When  the  umpire  has  a  period  allowed  him  for  making 
his  umpirage  later  than  the  time  given  to  the  arbitrators,  his 
authority  may  commence  before  the  expiration  of  the  time 
limited  to  the  arbitrators,  subject,  however,  to  defeasance. 
For  if  the  arbitrators  disagree,  and  refuse  to  make  an  award, 
the  umpire  may  proceed  at  once  with  the  reference,  and  need 
not  wait  until  the  time  allotted  to  the  arbitrators  has  expired, 
and  his  decision  will  be  binding,  even  if  made  before  the  time 
for  the  award  has  elapsed.    It  will,  however,  become  a  nullity 
in  case  the  arbitrators  afterwards  resume  their  authority, 
agree,  and  make  an  award  within  the  time  allotted  them  (n). 
If  the  sibbmisaion  Tiame  the  v/mpire  as  well  as  the  arbitra* 
tors,  and  appoint  the  aaTYie  day  as  the  limit  for  both  the  award 
and  umpirage,  some  of  the  older  cases  seem  to  show  that  the 
appointment  of  the  umpire  is  absolutely  void,  and  that  he 
cannot  make  any  umpirage,  even  if  the  arbitrators  make  no 
award.     Other  cases  seem  to  qualify  this  opinion,  by  holding 
that  the  umpirage  might  be  good,  when  the  arbitrators  had 
disagreed,  and  declared  they  would  not  intermeddle  any  more, 
or  where  one  of  the  arbitrators  had  died,  and  so  rendered  it 
impossible  for  them  to  agree  in  an  award  (o). 

The  courts,  in  the  first  class  of  cases,  seem  to  have  appre« 
hended  a  difficulty  in  allowing  the  umpire  to  have  in  any 
case  a  concurrent  jurisdiction  with  the  arbitrators,  on  the 
ground  of  the  confusion  that  would  be  created,  if  there  were 
two  awards  (p),  and  therefore  held  the  appointment  of  the 


(Q  Com.  Dig.  Arb.  F. ;  Win- 
teringham  v.  Bobertson,  27  L.  J. 
Ex.  301. 

(m)  Lumley  v.  HuttoD,  RoUe 
Ab.  Arb.  p.  1. 

(n)  Smailes  v.  Wright,  3  M.  & 
S.  559  ;  Sprigens  v.  Nash,  5  M.  & 
S.  193 ;  Dare  v.  Chase,  2  Show. 
164  ;  Cowel  v.  Waller,  2  Barnard, 
154. 


(o)  Coppiu  V.  Humard,  2  Saund. 
129,  and  nee  notee  to  same  ;  S.  C. 
1  Lev.  286;  Raym.  Rep.  187; 
Mitchel  V,  Harris,  1  Salk.  71 
Anon.  2  Vem.  100 ;  Barber 
Giles,  Rolle  Ab.  Arb.  P.  2 ; 
nard  i;.  King,  Vin.  Ab.  Arb.  P.  6, 

(p)  Smailes  v.  Wright,  3  M.  & 
S.  559  ;  see  last  note. 
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umpire  void  when  the  same  day  was  limited  for  the  award  Pabt  it. 
and  umpirage.  That  dif&culty  will  be  removed,  however,  if  °"'  ^^'  ^'  ^' 
the  courts,  as  they  probably  would,  should  hold  in  cases 
where  only  one  day  is  limited,  as  they  hold  in  cases  where 
the  umpire  has  a  further  day,  that  the  umpirage  made  after 
disagreement  of  the  arbitrators  shall  stand  good,  unless  the 
arbitrators  subsequently  agree  in  making  an  award  within 
the  time,  in  which  case  their  decision  is  that  which  is  to 
conclude  the  parties. 

Where  there  is  only  iyne  limit,  and  the  arbitrators  are  to  When 
choose  the  umpire  if  they  cannot  agree,  it  is  held  in  many  old  JJ  chooee 
cases»  that  by  choosing  an  umpire  they  renounce  their  power  iimpjre* 
and  cannot  again  resume  it,  so  that  if  after  the  appointment  umit  for 
of  the  umpire  they  agree  and  make  an  award,  that  award  J^^*^*^**^" 
is  nuU^  and  will  not  invalidate   the  umpirage  previously  umpire. 
made  (q). 

We  have  already  seen  that  where  a  further  day  is  given  to 
the  umpire,  the  arbitrators  do  not  renounce  their  authority 
by  appointing  an  umpire,  but  are  recommended  to  select  one 
in  the  first  instance ;  it  is  probable,  therefore,  that  the  same 
uniform  principle  would  now  be  extended  to  cases  where  one 
day  only  is  limited  for  both  the  award  and  umpirage,  and 
that  the  umpire's  decision  would  be  held  good,  but  subject  to 
becoming  nugatory  in  case  the  €u:bitrators  after  his  appoint- 
ment made  an  award  within  the  limited  time  (r). 

When  the  umpire's  power  is  to  commence  on  the  disagree-  What  a 
ment  of  the  arbitrators,  to  justify  the  umpire  in  interfering  ment  of 
there  must  be  such  a  difference  between  the  arbitrators  as  J^«  «^^»- 

trators. 

renders  their  agreement  in  an  award  hopeless  (s).  Whether 
there  has  been  such  an  essential  difference,  is  a  question  of 
fact,  to  be  decided  sometimes  by  a  jury,  sometimes  by  the 
court,  according  to  the  nature  of  the  proceedings. 

The  word  "disagreement,"  however,  must  in  general  be 
construed  to  mean  non-agreement  (t).    Where  the  arbitrators 


(q)  Twisleton  v.  Trayers,  2  Eeb.  Saond.  133  b  note. 

15,  S.  C.  1  Ley.  174  ;  Dunavan  v,  («)  Cadliff  r.  Walters,  2  Moo.  & 

Maacall,   1    Lev.    302;    Fyall  v,  Rob.  232. 

Varier,    Rolle    Ab.    Arb.    p.   3  ;  (t)  Doddington    v.  Bailward,  7 

Danes  v.  Monsay,  Vin.  Ab.  p.  18,  Dowl.  640  ;    Middletou  v.  Cham- 

p.  »7.  bers,  Vin.  Ab.  Arb.  p.  17. 

(r)  See   Coppiii  v.  11  urn  ar J,  2 
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Part  II.  intimate  to  the  umpire  that  there  is  no  probability  of  their 
^^  ^^'  °'  '  making  any  award  (u),  or  when  one  of  them,  after  some 
meetings,  declines  to  proceed  further  in  the  case,  or  where 
one  of  the  arbitrators  insists  on  further  evidence  being  pro- 
duced, which  the  other  refuses  to  allow  (x),  these  states  of 
things  may  amount  to  such  a  disagreement,  or  non-agreement, 
as  to  call  the  umpire's  powers  into  existence,  and  where  no 
time  has  been  limited,  finally  to  determine  the  arbitrators* 
authority  (y).  And  for  this  effect  it  is  not  necessary  that 
the  arbitrators  should  have  heard  the  whole  of  the  evidence, 
and  then  differ.  If  a  sufficient  disagreement  take  place  while 
the  evidence  is  only  part  heard,  the  umpire's  authority  "will 
commence  (z). 

The  circumstance  of  no  award  having  been  made  by  the 
arbitrator,  and  of  the  award  having  in  fact  been  made  by 
the  umpire,  will,  it  seems  probable,  in  the  absence  of  anything 
to  show  that  the  arbitrators  are  still  considering  the  case,  be 
taken  by  the  court  as  prim&  facie  information  that  the  arbi- 
trators did  not  agree  (a). 
Umpire  The  umpire's  authority  may  for  some  purposes  commence 

^Sdto       ^^^^^^  Miy  disagreement  of  the  arbitrators.    Whete  the  snb- 
enlarge       mission  gives  both  the  arbitrators  and  the  umpire  power  of 
^^^^  enlarging  the  time,  and  the  arbitrators  enlarge  their  time 
ment.         beyond  the  original  limit  fixed  for  the  umpire  making  his 
umpirage,  the  umpire  may,  within  his  original  period,  enlarge 
his  time  further,  although  there  has  been  no  dist^eement 
between  the  arbitrators  before  he  mi&kes  his  enlargement ; 
and  it  seems  necessary  that  he  should  take  this  step,  in  order 
to  preserve  his  authority  alive  (&). 

Umpire  no  ^^  ^^^  arbitrators  within  the  time  make  an  award  respecting 

authority  part  of  the  matters  submitted  to  the  them,  umpire  cannot, 

J^tore  unless  specially  authorized,  decide  on  the  rest,  because  he  is 

awMd  on  j^^  general  only  empowered  to  act  in  case  the  arbitrators  make 

(m)  Doddington  v.  B&ilward,  7  («)  Tunno  v.  Bird,  lu  re,  6  B.  & 

Dowl.  640.  Ad.  488. 

(x)  Cudliff  V.  Walters,  2  Moo.  &  (a)  Doddington  «.  Bailward^  7 

Rob.  232.  Dowl.  «40  ;  Com.  Dig.  Arb.  F. 

{y)  Tunno  v.  Bird,  In  re,  5  B.  &  (6)  Doddington  v,  Bailward,  7 

Ad.  488.  Dowl.  640. 
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no  award  at  aQ  before  a  certain  day,  and  then  he  is  to  decide  Pa»«  n. 
on  all  the  matters  (c).  '    — 

Where  the  umpire  is  to  decide  on  those  matters  only  on  Umpire's 
which  the  arbitrators  disagree,  his  enlargement  of  time  does  jQ^^^t 
not  enure  to  give  the  arbitrators  farther  time  to  make  their  «n^  ^o^ 
award  on  the  matters  not  referred  by  them  to  the  umpire  (d).  ton. 

As  ihe  arbitrators  must  make  their  award  within  the  time  Duration 
limited  to  them,  so  when  the  submission  fixes  a  limit,  the  ^^yV^^'** 

'  ,    '  aninonty. 

ampire  must  make  his  umpirage  within  the  time  limited  to 

him  (e).    Bat  the  court  or  a  judge  can  enlarge  the  time  of  Enlarge- 

the  umpire  under  the  statute  3  &  4  Will.  4,  c.  42,  s.  39  (/).    oourt.  ^ 

In  the  case  of  references  under  the  provisions  of  the  Lands  Diu^tioii 
ClaasesGonsolidation  Act,  1845  (;g),  the  enactments  respecting  ?^^?  **" 
the  commenc«[nent  and  durati<m  of  the  umpire's  authority  are  cunues 
ihe  following:  ^^ 

Section  23  provides,  ^  If  when  the  matter  shall  have  been 
referred  to  aibitration,  the  arbitrators  or  their  umpire  shall 
for  three  months  have  failed  to  make  dieir  or  his  award,  or  if 
DO  final  award  shall  be  made,  the  question  of  such  compen- 
sation shall  be  settled  by  the  verdict  of  a  jury  as  hereinafter 
provided." 

Section  27  enacts,  that  *'  where  more  than  one  arbitrator 
shall  have  been  appointed,  such  arbitrators  shall,  bef<Hre  they 
enter  upon  the  matters  referred  to  them,  nominate  and 
iqypoint,  by  writing  under  their  hands,  an  umpire,  to  decide 
on  any  such  matters  on  which  they  shall  difier,  or  which 
Aall  be  referred  to  him  under  t^e  provisions  of  this  or  of  the 
special  Act,"  &c. 

And  section  31  directs^  that  ''if  where  more  than  one 
arbitrator  shall  have  been  appointed,  and  where  neither  of 
them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi- 
trators shall  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  such  arbitrators  shall  have 
been  appointed,  or  within  such  extended  time  (if  any)  as 
shall   have  been  appointed  for  that  purpose  by  both  such 

(c)  BoUe  Ab.  Arb.  p.  7, 8 ;  Year  A  &  E.  767. 

Book,  39  Hen.  VI.  11.  (/)  Bowen  «.  WilliamB,  3  £x. 

{d)  Lang  v.  Brown,  H.  L.  May  93  ;   Johnson  v.  Collie,  24  L.  J. 

8, 1855.  Q.  B.  64  ;  and  see  ante,  enlarging 

(e)  Trew  v.  Barton,  1  0.  &  M.  the  tirae.  • 

533 ;  Saikeld  v.  Slater,  In  re,  12  {g)  8  &  9  Vict.  c.  18. 
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arbitrators  nnder  their  hands,  the  matters  referred  to  them 
shall  be  determined  by  the  umpire  to  be  appointed  as  afoie* 
said.'' 

It  is  plain,  from  these  sections,  that  if  the  arbitrators  do 
not  enlarge  the  time,  or  enlarge  it  to  a  period  less  than  three 
months  from  the  date  of  the  appointment  of  the  last  of  the 
two  arbitrators,  the  authority  of  the  umpire  will  commence, 
in  the  first  case,  after  the  expiration  of  twenty-one  days  from 
the  date  of  such  appointment,  and  in  the  second  case  from 
the  expiration  of  the  enlarged  period. 

Whether  the  words  in  section  27,  that  the  arbitrators  are 
to  appoint  an  umpire  to  decide  on  any  such  matters  "  on 
which  they  shall  differ,"  &c.,  would  authorize  the  umpire  in 
proceeding  at  once  with  the  case,  supposing  a  final  difference 
and  disagreement  took  place  between  the  arbitrators  within 
the  twenty-one  days,  or  within  such  enlarged  period,  orwhether 
the  apparent  effect  of  these  words  is  controlled  by  the  terms 
of  section  31,  has  not  jet  received  a  ji^dicial  interpretation. 

There  seems  to  be  nothing  in  the  language  of  section  31 
which  would  prevent  the  court  from  deciding  that  in  case  of 
an  absolute  disagreement  at  any  time  between  the  arbitrators, 
the  umpire  might,  if  called  upon,  proceed  to  hear  the  case 
and  make  his  award  immediately,  although  the  period  allowed 
to  the  arbitrators  had  not  yet  expired,  and  that  his  award 
should  be  valid,  unless  the  arbitrators  within  their  allotted 
period  should  afterwards  agree  and  make  an  award. 

The  advantage  of  such  a  construction  of  the  statute  would 
be,  that  it  would  be  in  accordance  with  the  rule  laid  down 
for  umpires  in  other  cases,  as  has  been  shown  in  the  pages 
immediately  preceding.  It  might  also  in  many  cases  prevent 
a  delay  of  several  months  in  obtaining  a  settlement  of  the 
question  in  dispute.  The  chance  of  the  arbitrators  agreeing 
in  an  award,  after  having  once  absolutely  differed  and  after 
the  umpire  has  been  called  in,  is  practically  very  remote. 

There  is  a  diflSculty  also  respecting  the  duration  of  the 
umpire's  authority  under  this  Act.  By  section  23,  the  arbi- 
trators or  the  umpire  are  to  make  the  award  within  three 
months.  But  from  what  date  that  period  of  three  months  is 
to  be  computed,  when  the  umpire  is  called  upon  to  act,  was  at 
one  time  a  matter  of  doubts 
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In  a  case  in  the  Bail  Court,  Patteson,  J.,  set  an  award   pabt  il 
under  this  Act  aside,  on  the  ground  that  being  made  more  ^'  ^'  ^'  ^ 
than  three  months  after  the  appointment  of  the  umpire,  it 
waR  made  too  late  (h). 

Later  cases,  however,  put  a  different  construction  on  the  Tobecom- 
Act.    And  it  has  since  been  determined  that  the  proper  con-  g^J®^*/'^™ 
Btruction  of  the  statute  is,  that  the  umpire  has  three  months  voWing  on 
to  himself  in  which  to  make  his  award,  to  be  computed  (when  ^*™P"*- 
there  is  no  enlargement  of  time  by  the  arbitrators)  from  the 
expiration  of  the  twenty-one  days  after  the  appointment  of 
the  second  arbitrator,  and  when  there  is  an  enlargement, 
from  the  end  of  such  enlarged  time ;  provided,  that  as  the 
arbitrators  have  no  authority  to  enlarge  to  any  time  later 
than  three  months  after  the  appointment  of  the  second  arbi- 
trator, the  umpire's  authority  wiU  at  the  latest  commence 
from  the  end  of  such  first  three  months,  and  continue  then 
for  three  months  longer  (i). 

By  the  Public  Health  Act,  1848,  11  &  12  Vict,  a  63,  s.  Time 
124,  in  case  a  single  arbitrator  "fail  to  make  his  award  SJ-t^ 
within  twenty-one  days  after  his  appointment^  or  within  Health 
such  extended  time  (if  any)  as  shall  have  been  duly  appointed  '^ 
by  him  for  that  purpose,  the  matters  referred  to  him  shall 
be  again  referred  to  arbitration."    By  s.  126,  "  the  provisions 
of  this  Act  with  respect  to  the  time  for  making  an  award, 
and  with  respect  to  extending  the  same  in  the  case  of  a 
single  arbitrator,  shall  apply  to  an  umpirage.''    Sec.  126  pro- 
vides **  that  the  time  for  making  an  award  under  this  Act 
shall  not  be  extended  beyond  the  period  of  three  months 
from  the  date  of  the  submission,  or  from  the  day  on  which 
the  umpire  shall  have  been  appointed."     Under  these  clauses 
the  umpire's  time  for  making  an  award  is  limited  to  twenty- 
one  days  from  his  appointment,  unless  he  has  enlarged  his 
time,  although  the  arbitrators^  extended  time  had  not  ex- 
pired before  his  twenty-one  days  had  run  out.     He  ought  to 
have  made  his  enlargement  during  his  twenty-one  days  (k). 

{h)  Ward  «.  The  Great  North  of  Q.  B.  562. 

£i^laDdBaUwa7Co.M.T.  1847.  (k)  Kellett  v.  Local  Board  of 

(i)  Skerratt  v.  North  Stafford-  Health  of  Tranmere,  34  L.  J.  Q.  B. 

Bhtre  Railway  Company^  17  L.  J.  87  ;  Riugland  v.  Lowndes,  17  0.  B. 

Ch.  161,  S.  C.  12  Jur.  46  ;  2  Phil.  N.  S.  614,  S.  C.  33  L.  J.  C.  P.  337. 
475 ;  Biadahaw's  Arbitratiou,  12 
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Pabt  II.        XJoder  the  Railway  Companies  ArbitratiDa  Act,  1859  ({)» 
OH.  IV.  8.  i,  j^y  ^  j,^^  j£  ^j^^  arbitrators  "  do  not  wiihin  such  a  time  as  the 

Railway  Companies  agree  oo,  or  failiijg  such  agreement,  within  thirty 
ArStp^^  days  next  after  the  reference  is  made  to  the  arbitrators  agree 
tion  Act,  on  their  award  thereon*  then  the  matters  referred  to  them, 
or  such  of  those  matters  as  are  not  then  determined  shall 
stand  referred  to  their  umpire ; "  and  by  s.  22,  the  umpire's 
award,  if  made  within  such  time  as  the  companies  agree  on, 
or  fjBtiling  such  agreement^  wilhin  thirty  days  after  the 
matters  in  difference  are  referred  to  him,  shall  be  good.  But 
£.  28  adds,  **  provided  always,  that  (except  where  and  as  the 
companies  oiJierwise  agree)  the  umpire  from  time  to  time, 
by  writing  under  his  hand,  may  extend  the  period  within 
which  his  award  is  to  bei  made;  and  if  it  be  made,  and 
ready  to  be  delivered  within  the  extended  time,  it  shall  be 
as  valid  and  effectual  as  if  made  within  the  prescribed 
period." 

If  the  arbitrators  should  make  an  award  elearly  bad, 
AS,  for  instance^  without  hearing  evidence,  it  is  possible 
that  the  courts  would  hold  that  the  umpire  might  make  jan 
award  (m). 


hear  oaee. 


Umpire  y.  Power  unA  duty  of  the  v/nipvre.] — The  umpire,  when 

powenand  called  upon  to  aot,  is  in  general  invested  with  the  aame 
^^bi^iT  P^^^^  ^  ^^^  arbitrators,  and  bound  by  the  same  rules,  and 
ton.  has  to  perform  the  eame  duties.     He  must  pursue  the  same 

regular  coarse  with  respect  to  the  conduct  of  the  case,  aa  if 
Must  re-  he  were  commencing  a  &ew  case  as  arbitrator.  He  must 
examine  sudi  witnesses  as  the  parties  choose  to  produce,  and 
as  to  such  points  as  they  choose  to  raise,  although  the  same 
witnesses  have  been  examined  to  the  same  points  before  the 
arbitrators.  He  may  not  take  the  evidence,  or  any  part  of 
it,  from  the  notes  of  the  arbitrators,  unless  thare  be  a  special 
provision  in  the  submission,  or  a  dear  agreement  between 
the  parties  permitting  such  a  course  (n). 
Usage  of  On  a  mercantile  reference,  however,  the  usage  of  merchants 
sanctions  each  arbitrator  making  a  statement  to  the  umpire 

(0   22  &  23  Vict.  c.  59.      See  767  ;  JenkiuB,  lu  re,  1  Dowl.  N.S. 

Appendix  of  Statates.  276  ;  Waltonshaw  v.>  Marsball,  1 

(m)  .See  R  V.  Grant,  14  Q.  B.  43.  H.  &  W.  209  ;  Matson  v.  Trower, 

(n)  Salkeld  r.  Slater,  12  A.  &  E.  Ry.  &  M.  17. 


merchants. 
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respecting  the  facts  put  in  evidence  before  both  of  them.    PabtII. 
But  if  one  of  the  Arbitrators,  unknown  to  the  other,  lays  °  '    '"'  ' 
before  the  umpire  a  new  piece  of  evidence,  the  award  will  be 
set  aside  (o). 

In  order  to  save  the  delay  and  expense  of  two  investiga-  iJmpire 
tions  of  evidence,  it  is  often  arranged  that  the  umpire  shall  ^^  ^^^j. 
sit  with  the  arbitrators  and  hear  the  evidence  once  for  all  (p).  tratora. 
If  without  any  special  arrangement  the  umpire  sit  with  the 
arbitrators  and  h^ear  the  evidence,  he  should  take  care  not 
to  interfere  with  the  arbitrators  when  they  discuss  the  case 
together  and  try  to  come  to  an  agreement  (q). 

Even  where  tiiere  was  some  evidence  of  an  original  consent  Agree- 
by  a  party  that  the  umpire  should  make  his  award  on  the  ^^^  ^ 
arbitrator's  notes  without  rehearing  i^e  witnesses,  but  his  be  made 
attorney,  who  conducted  the  case  for  him,  afterwards  de-  trator^s 
manded  that  the  umpire  shotdd  receive  oral  testimony,  and  '^^^^ 
the  latter  refused  to  receive  any  viv&  voce  evidence,  unless 
it  were  new  evidence,  or  on  a  new  matter,  the  court  set  the 
award  aside  (r).     But  in  another  instance,  where  it  was 
expressly  agreed  by  parol,  that  the  evidence  should  be  taken 
down  by  a  clerk  and  signed  by  the  arbitrators,  and  that  the 
umpire  should  be  at  liberty  to  make  his  award  on  the  notes, 
and  the  umpire  though  called  upon  refused  to  bear  evidence, 
Erie,  J.,  said,  that  as  the  parties  could  not  be  put  in  the 
same  position  as  before  the  agreement,  and  as  extra  expense 
had  been  thereby  incurred,  he  thought  the  party  was  not 
at  liberty  to  repudiate  his  agreemeait,  and  sustained  the 
award  (s). 

The  objection  to  the  umpire  proceeding  without  rehearing  Waiving 
the  witnesses  may  be  waived  by  the  conduct  of  the  parties,  ^  na?re- 
bnt  the  waiver  must  be  clearly  made  out,  or  the  award  will  hearing 
be  set  aside  (f). 

Where  a  party  knew  that  the  case  had  gone  before  the  P&riy  not 
umpire,  and  that  he  had  been  furnished  by  the  arbitrators  ^pi^  to 
with  the  notes  of  the  evidence  and  a  statement  of  the  claims  ^^^  •^" 

denoe. 

(o)  Brook  V.  Delcomyn,  16  C.  B.  A  .  &  E.  767. 

N.  8.  403.  («)  Elrth  v.  Hewlett,  19  L.  J. 

(p)  Winteringham  v,  Bobertson,  Q.  B.  169. 

27  L.  J.  Ex.  301.  (0  Sale  Id  &  Slater,  In  re,  12 

(?)  I^*lag  Lane  Chapel  v.  Mayor  A.  &  E.  767 ;  Jenkins,  In  re,  1 

of  Sunderhmd  5,  Jur.  N.  S.  894.  Dowl.  N.  S.  276. 

(r)  Salkeld  &  Slater,  In  re,  12 
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of  the  parties,  and  that  the  umpire  had  already  said,  that  if 
he  requii*ed  further  information  he  would  call  a  meeting,  the 
court  refused  to  set  aside  the  award  of  the  umpire,  on  the 
objection,  that  it  was  made  without  hearing  evidence,  because 
under  the  circumstances  it  was  the  duty  of  the  party,  if  he 
had  thought  it  necessary,  to  have  called  on  the  umpire  to 
hear  evidence,  and  then  his  decliniug  might  have  been  a 
ground  of  objection.  But  that  as  the  party  had  not  done 
so,  but  had  taken  the  chance  of  the  award,  he  could  not 
afterwards  come  to  the  court  to  impeach  the  award  on  this 
ground  (u). 

On  a  reference  under  the  Lands  Clauses  Consolidation 
Act,  a  meeting  was  held  on  the  4th  of  November  before  the 
two  arbitrators  and  the  umpire  (the  latter  sitting  with  them 
to  hear  the  evidence  by  agreement).  Another  meeting  was 
appointed  and  held  before  the  claimant  s  arbitrator  and  the 
umpire,  and  a  witness  was  then  examined,  notwithstanding 
the  absence  of  the  other  arbitrator  and  the  protest  of  the 
company's  solicitor.  The  arbitrators  let  their  time  expire 
and  made  no  award.  Without  any  further  meeting,  or  any 
notice  to  the  company,  the  umpire  afterwards  made  an 
award.  A  motion  on  the  part  of  the  company  was  made  in 
the  following  term  to  set  aside  the  award  on  the  ground  of 
the  irregularity  of  the  proceedings.  The  company's  solicitor 
swore  that  he  had  had  evidence  to  produce  on  the  part  of 
the  company.  Y.-Ch.  Enight  Bruce  set  the  award  aside, 
holding  that  the  umpire  had  acted  improperly  in  deciding 
the  case  without  either  hearing  the  case  de  novo,  or  at  least 
taking  it  up  from  the  meeting  of  the  4th  of  November,  and 
giving  the  company  an  opportunity  of  producing  their 
evidence  (x).  On  appeal  to  the  Lord  Chancellor,  this  de- 
cision was  confirmed. 

In  general,  unless  the  submission  contains  words  intimating 
a  contrary  intention,  though  the  arbitrators  agree  on  some 
matters,  and  the  case  is  referred  to  the  umpire  because  they 
disagree  on  others,  the  umpire  must  not  confine  his  award  to 
the  latter,  but  must  award  equally  on  all  as  if  the  arbitrators 


(u)  Tunno  &  Bird,  In  re,  5  B.  & 
Ad.  488 ;  Hall  v,  Lawrence,  4  T.R. 

689. 


(x)  Hawley  v.  North  Stafford- 
shire Bail  way  Company,  12  Jiir. 
389,  S.  C.  2  De  Gex  &  S.  33. 
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had  disagreed  on  all.    His  judgment  is  in  no  way  fettered  by    Pabt  ll. 
theirs  (y).  ciLTv.s.i. 

An  award  in  which  the  umpire  and  arbitrators  join,  and  Joint 
in  which  the  arbitrators  decide  some  points,  but  reciting  that  arbitrators 
they  cannot  agree  on  another  point,  refer  that  to  the  umpire  *?*^  ^"^" 
who  decides  it,  is  bad  (z).    But  if,  after  their  authority  has 
expired,  the  arbitrators  join  with  the  umpire  in  making  the 
umpirage,  the  decision  will  be  held  valid  as  that   of  the 
umpire  alone ;  for  it  is  no  more  than  if  meris  strangers  join 
in  the  umpirage,  and  that  cannot  vitiate  it  (a). 

The  umpire  should  charge  as  costs  of  his  umpirage  the  fees  V^  of  ar- 
and  charges  due  to  the  two  arbitrators,  for  they  may  be  called  oonts  of 
costs  of  the  umpirage  (6).  umpirage. 

(y)  Boll.  Ab.  Arb.  p.  7 ;  Wicks  (a)  Beck  v,  Sargent,  4  Taunt. 

«.  Coz,  11  Jar.  542.    See  d.  1  of  232  ;  Soulsby  v,  Hodgson,  3  Burr, 

this  section.  1474  ;  Anon.  1  Bulst.  184. 

(2)  Tollitt  v.  Saunders,  9  Price,  (6)  Ellison  v.  Ackrojd,  20  K  J. 

612.  Q.  B.  193. 


CHAPTER  V. 

THE  DUTY  OF  THE  ARBITRATOR  IN  FORMING  HIS 

AWARD. 

Pabt  II.    It  having  been  attempted  in  the  preceding  chapters  of  this 


OH.  V. 


part  to  set  forth  at  large  the  qualifications  of  the  arbitrator, 
Scope  and    ^jj^  various  DOwers  with  which  he  is  invested  to  facilitate  his 

oontenta  of  , 

the  fifth  investigation  into  the  matters  before  him,  and  the  course 
*^^**^*  which  he  ought  to  take  in  conducting  the  inquiry  from  its 
commencement  to  its  close,  the  natural  division  of  the  subject 
brings  us  now  to  a  consideration  of  that  which  is'the  ultimate 
object  of  every  reference,  the  award  or  instrument  embodying 
the  decision  of  the  arbitrator  on  the  matters  submitted. 

This  chapter,  therefore,  treats  generally  of  the  award,  and  of 
those  broad  principles  of  decision,  in  accordance  with  which 
the  arbitrator  should  both  frame  his  judgment  in  his  own 
mind,  and  express  it  in  language  to  the  parties. 

The  first  section  is  confined  to  the  formal  requisites  of 
the  award,  showing  the  mode  in  which  it  is  to  be  'made> 
published,  and  delivered ;  and  the  second  contains  general 
observations  about  the  form  of  the  award,  and  how  it  should 
be  drawn  up. 

But  the  five  next  sections  each  announce  a  principle,  dis- 
obedience to  which  will  either  wholly  or  partially  invalidate 
the  award. 

The  first  of  these,  section  three,  announces  that  the  award 
must  be  one  entire  instrument. 

Section  four  proclaims  the  leading  principle  of  all,  into 
which,  indeed,  many  of  the  others  may  be  resolved,  that  the 
award  must  be  finals  that  is,  a  complete  adjudication  on 
every  matter  intended  by  the  parties  to  be  determined ;  its 
various  divisions  illustrate  the  effect  of  leaving  a   matter 
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undecided,  and  of  the  presumption  of  the  courts  in  favour  of    ^'^^^  ^^- 
the  validity  of  the  award,  and  disclose  the  consequences  of 
an  imperfect  decision,   or  of  a  reservation  of  a  point  for 
future  judgment. 

Section  five  declares  the  next  most  comprehensive  prin- 
ciple, namely,  that  the  award  must  be  certain. 

Section  six  shows  that  the  award  must  be  mutual;  and 
section  seven,  that  it  must  direct  only  what  is  possible,  and 
that  its  provisions  must  be  consistent  with  each  other. 

The  eighth  section  examines  into  the  effect  of  a  mistake 
on  the  part  of  the  arbitrator  on  the  validity  of  the  award, 
whether  that  mistake  proceed  from  an  erroneous  judgment 
on  a  point  of  fact,  or  arise  merely  from  accident,  and  whether 
it  be  apparent  on  the  face  of  the  award  or  not.  It  investi- 
gates, also,  how  far  the  extrinsic  statements  of  the  arbitrator 
respecting  the  grounds  of  his  award  will  be  received  to 
impeach  it  when  apparently  valid,  and  points  out  the  course 
to  be  pursued  by  him  when  he  is  empowered  to  raise  a  point 
of  law  on  the  face  of  his  award  for  the  opinion  of  the  court. 

The  ninth  or  concluding  section  makes  manifest  that  not- 
withstanding there  may  have  been  some  violation  of  the  prin- 
ciples  above  enumerated,  some  adjudication  on  matters  not 
before  the  arbitrator,  or  some  directions  which  it  exceeded  the 
arbitrator's  power  to  impose,  the  whole  award  will  not  bo 
rendered  null,  if  that  portion  which  is  open  to  objection  can 
properly  be  separated  from  the  rest. 


SECTION  I. 

OF  THE  FORMAL  REQUISITES  OF  THE  AWARD. 

L  MioMng  iJie  award,] — ^In  making  his  award,  the  arbi-    Part  ir. 
trator  must  follow  the  directions  of  the  submission  in  point  ^'  ^'  "'   ' 
of  form,  for  whenever  a  special  authority  is  created,  those  The  award 
who  give  it  have  a  right  to  annex  to  it  their  own  terms,  with  foUow  the 
which  he  on  whom  it  is  conferred  must  comply  ;  therefore,  ^^^' 
when  the  submission  provides  that  the  award  be  in  writing 
under  the  hand  of  the  arbitrator,  the  award  to  be  valid  must 
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Parol 

award 

valid; 


but  objec- 
tionable. 


Signing 
award. 


Joint  exe- 
cution by 
all  tbe  ar- 
bitrators. 


be  under  the  arbitrator's  hand  as  well  as  in  writing  (a); 
where  it  is  to  be  in  writing,  under  the  hand  and  seal  of  the 
arbitrator,  an  award  in  writing  only  is  insufficient  (6).  An 
award  in  writing,  and  under  seal,  was  in  an  old  case  held, 
invalid,  when  the  submission  required  that  it  should  be 
indented,  as  well  as  in  writing  and  sealed  (o)  ;  but  the  objec- 
tion that  the  award  was  not  indented  has  on  a  later  occasion 
been  scouted  by  the  court  (d). 

If  the  submission  be  silent  as  to  form,  the  arbitrator  is 
at  liberty  to  make  his  awai4  with  such  formalities  as  he 
pleases. 

Unless  prescribed  by  the  submission,  the  award  need  not 
necessarily  be  in  writing,  for  a  verbal  award  is  perfectly 
valid  (e).  Even  where  the  submission  required  the  award  to 
be  made  and  ready  to  be  delivered  by  a  certain  day,  a  parol 
award  was  held  good,  for  a  parol  award  is  capable  of  oral 
delivery  (/).  A  mere  mental  determination  is  not  sufficient 
to  make  a  good  parol  award.  The  arbitrator  must  show,  by 
some  external  act,  that  he  has  made  up  his  final  mind  (9). 

But  unless  there  be  some  specified  reason  to  the  contrary, 
it  is  advisable  for  the  arbitrator  always  to  make  his  award  in 
writing,  for  a  parol  award  is  open  to  many  serious  objections, 
among  the  most  obvious  of  which  are,  that  it  depends  on  the 
accuracy  of  man's  memory,  that  it  is  doubtful  whether  the 
courts  would  enforce  it  by  attachment,  and  that  it  would 
probably,  in  many  cases,  be  ineffectual  where  it  concerned 
interests  in  land. 

In  general,  but  subject  of  course  to  the  particular  pro- 
visions of  the  submission,  the  arbitrator  makes  his  award  in 
writing,  and  signs  his  name  at  the  foot.  It  is  customary  to 
have  an  attesting  witness  who  may  prove  the  execution. 

We  have  already  seen  that  where  there  are  several  arbitra- 
tors all  should  execute  at  the  same  time  and  in  presence  of 
each  other  {h). 


(a)  Everardv.  Pater8on,6TauDt. 
625. 

(6)  Henderson  v,  Williamson,  1 
Strange,  1 16 ;  Thaire  v.  Thaire, 
Palm.  109,  112,  S.  C.  2  Rol.  Eep. 
243. 

(c)  Hinton  v.  Cray,  3  Keb.  512. 

{d)  Gatliffe  v.  Dunn,  Barnes,  55. 

(#)  Hanson  r.  Liversedge,  Carth. 


156,  S.  C.  2  Vent.  242 ;  Bawling  v. 
Wood,  Barnes,  54. 

(/)  Oatea  v.  Bromil,  1  Salk. 
76,  S.  C.  6  Mod.  160;  Cocks  r. 
Macclesfield,  Dyer,  218,  b.  ;  Bliin- 
dell  V.  Brettargh,  17  Ves.  232, 240. 

(g)  Thompson    v.  MiUer,  (Ir.) 
15  W.  R.  353. 

{h)  Wade  V.  Dowling,  4  £.  &  B. 
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It  is  highly  objectionable  for  an  arbitrator,  even  after  he    Part  II. 
has  fully  made  up  his  mind  on  all  points,  to  employ,  to  draw  ^^'  ^ '  ^'   ' 
up  the  award  in  a  formal  shape,  an  attorney  who  has  acted  Award 
for  one  of  the  parties  in  the  reference.    It  may  even  endanger  by  at- 
the  award  being  set  aside  (k).  *^«y  °^ 

In  practice,  it  is  usual  for  the  arbitrator  {b  make  his  award  Practice 
on  paper  stamped  with  a  proper  award  stamp.     This  he  iiow  award 
commonly  delivers  to  the  successful  party.     For  the  unsuc- 
cessful party  he  has  a  copy  made  on  unstamped  paper,  which 
lie  does  not  usually  sign  or  execute  as  an  award  (I), 

By  the  provisions   of  the  Lands  Clauses  Consolidation  Lands,  &c., 
Act,  1845   (m),    and    the  Railways  Clauses  Consolidation  ActT^^ 
Act,  1845  (n)^  the  award  must  be  in  writing  and  the  decla- 
ration made  and  subscribed  by  the  arbitrator,  before  entering  i?eclara- 
on  the  reference,  is  to  be  annexed  to  the  award  when  made,  bitrator 
The  penalty  of  omitting  to  annex  the  declaration  is  not  "^exedto 
stated.    The  37th  section  of  the  former  act,  and  the  137th 
flection  of  the  latter  act,  enact,  that  *'  no  award  made  with  Award  not 
respect  to  any  question  referred  to  arbitration  under  the  want  of 
provisions  of  this  or  the  special  act,  shall  be  set  aside  for  ^^^^ 
irregularity  or  error  in  matter  of  form."    A  like  provision 
is  contained   in  the  Eailway  Companies  Arbitration  Act,  luiiway 
1859,  the  22  &  23  Vict.  c.  59,  s.  24.    Under  this  act  the  ^^^j^^^''/^^ 
award  must  be  in  Mrriting  under  the  hands  of  the  arbitrators  tion  Act, 

mm  nvMvv^..^  1859. 

or  umpire. 

n.  PuUishing  the  award,"] — The  submission  generally  pro-  Publishing 
rides  that  the  arbitrator  shall  make  and  publish  his  award  *'^®  *'^*'^' 
in  writing,  ready  to  be  delivered  to  the  parties  at  their 
request  on  or  before  a  certain  day.     Hence,  beside  making, 
Uie  arbitrator  must  publish  his  award. 

So  far  as  the  validity  of  the  award  is  affected,  it  will  in  Award 
general  be  considered  as  *'  published  *'  as  soon  as  the  arbi-  published 
trator  has  done  some  act  whereby  he  becomes  functus  officioy  cuted. 

44 ;  Stalworth  v,  Imis,  2  D.  &  L.  C.  P.  10  ;  Fetherstone  v.  Cooper, 

428 ;  Aiming  v.  Hartley,  27  L.  J.  9  Yes.  67. 

Ex.  146.    See  ante,  P.  II.  ch.  4,  {I)  See  below  as  to  the  delivery 

I.  3,  dL  3,  p.  213.    Duty  of  Joint  of  the  award. 

ArMtraton.  (m)  8&  9  Vict.  c.  18,  b.  33.    See 

(i)  UDderwood  v.  The  Bedford  Appendix  of  Statutes. 

and  Cambridge  Railway  Companj,  (n)  8  &  9  Yict.  c.  20,  s.  134. 

11  C.  B.  N.  8.  442,  S.  C.  31  L.  J.  See  Appendix  of  Statutes. 
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and  has  declared  his  final  mind^  and  can  no  longer  change  it^ 
that  is,  as  soon  as  he  has  made  a  complete  award  (o). 

When  the  award  was  executed  by  the  arbitrator  in  the 
presence  of  witnesses  who  attested  it,  and  to  whom  it  vras 
read  over  at  the  time,  and  the  plaintiff  died  on  the  following 
morning,  but  before  he  had  notice  that  the  award  was  ready, 
the  court  held  that  it  was  made  and  published  in  the  lifetime 
of  the  plaintiff,  and  could  not  be  set  aside  as  published  after 
his  death  ;  though  two  hours  after  the  plaintiff's  death,  the 
plaintiff's  attorney  received  a  note  from  the  arbitrator, 
Htating  he  was  about  to  declare  his  award,  and  desiring  him 
to  attend  at  his  office  the  same  evening  (p). 

If  there  be  several  arbitrators,  it  will  not,  it  seems,  be 
published  until  it  is  signed  by  the  requisite  number  of  arbi- 
trators (q). 

Where  the  submission  provided  that  the  award  should  be 
made  and  published  ''utrique  partium,''  by  a  certain  day 
(the  parties  being  the  plaintiff  on  one  side  and  several 
defendants  on  the  other),  though  the  award  was  made  and 
published  to  the  plaintiff  and  one  of  the  defendants,  it  was 
held  that  the  plaintiff  could  not  recover  on  the  award  as  he 
had  not  published  it  to  all  of  the  defendants  (r). 

It  may  be  important  to  mention,  that  so  far  as  regards  the 
rule  which  regulates  the  time  for  an  application  to  set  aside 
an  award,  the  publication,  from  which  the  time  begins  to  run> 
is  not  in  any  case  the  publishing  of  the  award  itself,  but  the 
publication  of  it  to  the  parties  (s).  Therefore,  as  soon  as  the 
arbitrator  has  executed  the  award,  he  should  give  notice  of  it 
to  the  parties  that  it  is  made  and  ready  to  be  delivered. 


Award 
ready  to 
bede- 
lirered. 


III.  Delivering  the  award.] — ^The  award  is  usually  to  be 
ready  to  be  delivered  by  a  certain  day.  When  it  is  made  it 
is  ready  to  be  delivered,  and  the  court  will  so  intend  it,  espe- 
cially  where  it  is  to  be  ready  to  be  delivered  on  request  (ty. 
It  need  not  be  actually  delivered  by  the  appointed  day  in 


(o)  Henfree  v.  Bromley,  6  East, 
309  ;  Macarthur  v.  Campbell,  5  B. 
&  Ad.  618. 

(p)  Brooke  v.  Mitchell,  6  M.  & 
W.  473. 

(q)  Little  V.  Newton,  2  M.  &  G. 
351. 


(r)  Hungate  v.  Mease,  Cro.  Sliz. 
885,  S.C.5  llep.  103 ;  F.  Moore^e^S. 

(«)  Macartnur  v.  Campbell,  5 
B.  &  Ad.  518  ;  Brooke  v.  Mitchell, 
6  M.  &  W.  473  ;  Moore  v.  Barley. 
1  C.  B.  445. 

(0  Veale  v.  Warner,  1  Saund. 
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order  to  its  validity,  if  it  be  ready  to  be  delivered  by  that  Paet  li. 
daj  (u).  A  refusal  by  the  arbitrators  to  deliver  an  award  ^^'  ^'  ^'  ' 
to  the  defendant  who  made  his  request  for  it  on  the  last 
day  limited,  on  the  ground  that  it  had  not  been  stamped, 
has  been  held  a  good  defence  to  an  action  on  the  bond 
for  non-performance  of  the  award,  as  it  showed  that  the 
award  was  not  ready  to  be  delivered  within  the  appointed 
time  (x). 

If  the  submission,  instead  of  providing  that  the  award  be  When 
ready  to  be  delivered,  direct  that  it  be  delivered  to  the  necessary, 
parties  by  a  certain  day,  in  order  to  be  valid^  the  award  must 
be  actually  delivered  by  the  day.  When  the  submission 
enjoined  a  delivery  to  either  of  the  parties,  it  has  been  held 
that  the  delivery  must  be  made  to  both  (y).  But  when  there 
are  two  parties  on  each  side,  and  the  award  is  to  be  made 
and  given  up  to  the  said  parties,  or  to  one  of  them,  it  has  been 
held  sufficient  to  deliver  it  to  any  one  of  either  of  them  (z). 

In  general,  however,  the  arbitrator's  duty  is  only  to  have 
the  award  ready  for  delivery  to  the  parties,  on  their  request, 
before  the  period  of  his  authority  has  expired ;  the  delivery 
itself  may  take  place  at  any  time. 

Either  party  as  soon  after  the  publication  as  he  pleases,  Arbitrator 
may  obtain  it  from  the  arbitrator  on  payment  of  his  charges,  awald^ 
But  until  they  are  paid,  it  is  usual,  in  order  to  ensure  their  payment 
discharge  without  any  trouble,  for  the  arbitrator  to  keep 
the  award  in  his  own  hands.     This  course  has  been  recom- 
mended by  the  court,  even  when  the  party  who  takes  up 
the  award  is  not  to  be  ultimately  liable  to  pay  them  (ay 
If  the  unsuccessful  party  be  the  one  who  comes  to  take 
up  the  award,  in  practice  the  unstamped  and    unsigned 
copy  is  commonly  all  that  is  given  him,  while  the  award 
itself  is  kept  for  the  party  in  whose  favour  the  arbitrator 
has  decided. 

3276,  notes ;  Garret  v.  Weeden,  (x)  Wilson  v.  Wilson,  1  Saund. 

1  Lev.  133  ;  Bradsey  v,  Clyston,  Z27cy  n.  (m). 

Cro.  Car.  541 ;  Marks  v.  Harriot,  (y)  Parker  v.  Parker,  Cro.  Eliz. 

1  Ld.  Raym.  114 ;  Joyce  v,  Haines,  448  ;  Block  v.  Palgrave,  Cro.  Eliz. 

Hard.  399 ;  Freeman  v,  Bernard,  797. 

1  Ld.  Baym.  247  ;  Robison  v.  Cal-  (z)  Cocks  v,  Macclesfield,  Dyer 

vood,  6  Mod.  82  ;  Anon.  2  Ld.  218  b. 

Baym.  989.  (a)  Hicks  v,  Bicbardson,  1  B. 

(«)  Brown  v.  Yawser,  4  East,  &  P.  93.    See  i>ost,  P.  II.,  ch.  11, 

584.  8.  1. 
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In  cases  of  references  under  the  Lands  Clauses  Consolida- 
tion Act,  1845  (6),  it  is  provided  by  section  36,  that  **  the 
arbitrators  shall  deliver  their  award  in  writing  to  the  pro« 
moterH  of  the  undertaking,  and  the  said  promoters  shall 
retain  the  same,  and  shall  forthwith  on  demand,  at  their  own 
expense,  furnish  a  copy  thereof  to  the  other  party  to  the 
arbitration,  and  shall  at  all  times,  on  demand,  produce  the 
same  award,  and  allow  the  same  to  be  inspected  or  examined 
by  such  party,  or  any  person  appointed  by  him  for  that 
purpose." 


Stamp  on 
award. 


Excep- 
tions, 
masters 
and  work- 
men. 


Bank- 
rupts' 
estates. 


IV.  Stamping  the  awa/rd.] — By  the  Stamp  Act,  the  33 
&  34  Vict.  c.  97,  a  duty  is  imposed  on  all  awards  in 
writing  (c). 

Exceptions,  however,  have  been  made  by  statute  in  favour 
of  awards  in  certain  cases.  Thus  awards  made  under  the 
acts  for  settling  by  arbitration  disputes  between  masters  and 
workmen  (d),  are  exempted  from  stamp  duty.  Possibly  the 
6  Geo.  IV.  c  16,  s.  98,  which  exempted  from  stamp  duty  all 
"  instruments  and  writings  whatsoever  relating  solely  to  the 
estatQ  or  effects  of  any  bankrupt  or  bankrupts,  or  any  part 
thereof,"  would  have  been  held  to  exempt  from  duty  awards 
made  on  references  by  assignees  of  a  bankrupt  We  have 
previously  seen  that  Parke,  B.^  ruled  at  Nisi  Prius  that  sub- 


(b)  8  &  9  Vict,  a  18.    See  Appendix  of  Statutes. 

(c)  In  the  statute  33  &  34  Vict  c  97,  the  schedule  runs  thus  : 

Award  tro  England  or  Ireland  and  Award  or  Decreet  Arbitral  in 

Scotland. 


Where  the  amount  or  value  of  the  matter  in  dispute 

does  not  exceed  ;^5       

Exceeds  £5  and  does  not  exceed  j£l0        


£    9,    d. 


n 
n 

n 

n 


10 

20 

30 

40 

50 

100 

200 

600 

760 


n 
n 

99 
99 

n 


20 

30 

40 

60 

100 

200 

600 

760 

1000 


##■  ^^  -__  -■'WW  W« 

And  where  it  exceeds  XlOOO  and  in  any  other  case 
notabove  provided  for 

(c/)  5  G.  IV.  c.  96,  8.  32.    See  Appendix  of  Statutes. 
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miasioDA  by  assignees  respecting  claims  of  the  bankrupt  for    Pabt  II. 
work  aod  labour  were  freed  from  duty  (e).  qb.  .  .  . 

An  award  made,  on  a  compulsory  reference  of  an  action  Compai- 
for  matters  of  account  under  the  Common  Law  Procedure  r^ce  of 
Act,  1854,  would  probably  be  exempt  from  stamp  as  a  i»i***«r8  of 
"  document  made  by  or  required  under  the  provisions  "  of  the 
act,  &  30. 

In  general,  however  informal  the  decision  may  be,  if  it  be  informal 
an  award  in  fact,  the  Stamp  Act  applies.  Thus,  where  a  bond  ^^ 
had  been  given  conditional  for  A.  M.'s  due  discharge  of  the 
duties  of  clerk,  to  be  ascertained  by  the  inspection  of  A.  M.'s 
accounts  by  J.  S.,  and  the  amount  so  ascertained  to  be  liqui- 
dated damages,  J.  S.  being  looked  upon  as  an  arbitrator,  a 
paper,  in  which  J.  S.  had  ascertained  the  amount  of  the 
deficiency  in  A.  M.'s  accounts,  was  held  by  Parke,  B.,  to  be 
an  award,  and  to  require  stamping  as  such  (/).  So  also  a 
partnership  account,  ascertaining  how  much  each  partner  had 
received  and  disbursed^  dividing  the  profits  among  them 
according  to  their  respective  interests,  and  directing  those 
who  have  money  to  pay  to  the  partnership  to  hand  it  over 
to  those  who  have  money  to  receive,  though  not  purporting 
to  be  an  award  on  the  face  of  it,  is  an  award,  and  requires  a 
stamp  as  such,  if  the  party  who  makes  out  the  account  be 
empowered  to  act  as  an  arbitrator,  but  is  not  an  award  if  he 
merely  make  it  out  for  the  information  of  the  parties,  and 
have  no  power  to  bind  them  (g). 

Though  the  several  parties  to  the  submission  have  separate  Onestampi 
rights  and  liabilities,  the  award  will  need  only  a  single  stamp,  ^ies. 
if  they  htive  a  sufficient  community  of  interest  in  the  subject- 
matter  referred,  as,  for  instance,  when  the  several  under- 
writers on  a  policy  of  insurance  agree  to  refer  the  demand  of 
the  assured  on  that  policy  (h). 

Where  an  inclosure  act  gave  the  commissioners  power  to  incioaure 
award  lands  in  exchange  for  others  in  an  adjoining  parish,  req^re^ad 
and  also  to  award  lands   to  those  who  bought  them  of  ^a^^^^™ 

^  stamp. 

(«)  See  Wright  v.  Webb,  cited  16. 
P.  I.  ch.  3,  8.  7,  d.  2,  p.  93.  (A)  Goodson  v.  Forbes,  6  Taunt. 

(/)  Jebb  V.  M'Kieman,  Moo.  &  171,  S.  C.  1  Marsh.  525  ;  see  also 

M.340.  Allen  v.   Morrison,    8    B.   &  C. 

(si)  Oarr  f>.  Smith,  6  Q.  B.  128  ;  565. 
Goodyear  v.  Simpson,  15  M.  &  W. 
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CH.  V.  8.  1. 


Award 
under  seal 
no  deed. 


Appraise- 
ment no 
award. 


Instru- 
ment not 
purporting 
to  be  an 
award. 


persons  entitled  to  allotments,  their  award,  awarding  lands 
given  in  exchange  partly  for  other  lands,  and  partly  for 
money,  was  held  sufficiently  stamped  with  the  ordinary  stamp, 
and  not  to  require  an  ad  valorem  stamp  on  the  money  con- 
sideration, although  it  operated  as  a  conveyance  of  the 
lands  (i). 

It  was  decided  under  a  previous  statute,  imposing  only  a 
105.  stamp  on  awards,  that  an  award  in  writing,  and  under 
seal,  was  no  deed  or  specialty,  and  therefore  need  not  have 
a  deed  stamp,  unless  it  were  delivered  as  a  deed,  but  if 
it  were  delivered  only  as  an  award,  an  award  stamp  was 
sufficient  (k). 

In  order  to  necessitate  an  award  stamp,  the  document 
must  strictly  be  an  award.  Hence,  where  on  an  agreement 
between  an  incoming  and  an  outgoing  tenant,  the  valuation 
of  some  goods  on  a  farm  and  of  the  repairs  was  to  be  deter- 
mined by  certain  referees,  an  appraisement  stamp  on  the 
written  valuation  was  held  sufficient  under  the  46  G.  III. 
c.  43,  and  an  award  stamp  unnecessary,  the  valuation  not 
being  looked  upon  ad  an  award,  although  in  some  respects 
it  had  the  same  effect ;  as  in  the  opinion  of  the  court,  the 
parties  in  appointing  persons  to  settle  the  account,  had  no 
contemplation  of  submitting  any  differences  to  the  award  of 
arbitrators  (I). 

Parke,  B.,  is  in  one  case  reported  to  have  said,  that  an 
award  stamp  is  only  to  be  imposed  on  those  instruments 
which  on  their  face  purport  to  be  awards.  This  proposition, 
according  to  other  decided  cases,  does  not  seem  maintainable 
so  broadly  as  it  is  stated.  In  the  case  referred  to,  the 
learned  judge  held  admissible  in- evidence,  though  unstamped, 
a  written  verdict  of  a  miner's  jury,  who  were  to  determine 
whether  the  defendant  was  possessed  of  a  certain  shaft  of  a 
mine,  the  defendant  having  agreed  to  be  bound  by  their 
determination,  and  the  plaintiff  having  also  assented  to  the 
arrangement  (m).    The  document,  though  in  the  nature  of  an 


{%)  Doe  d.  Ld.  Suffield  «.  Pres- 
ton, 7  B.  &  O.  392. 

(i)  Brown  r.  Vawser,  4  East, 
584  ;  Blundell  v,  Brettargb,  17  Ves, 
232  ;  Dod  v,  Herbert,  Sty.  459  ; 
Terry  v,  Nicholson,  1  Bur,  278 ; 


Hodsden  v,  Harridge,  2  Sanud. 
64/. 

(I)  Leeds  v.  Borrows,  12  East^  1 ; 
Perkins  v.  Potts,  2  Chit.  399. 

(m)  Sybmy  v.  White,  1  M.  &  W. 
435. 
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awards  and  strong  evidence  against  the  defendant,  was  not    Pabt  it. 
considered  as  an  award  in  fact ;  or  conclusive  in  evidence,  as  ^^' 
an  award  would  have  been,  and  the  jury  were  looked  upon 
rafcher  as  accredited  agents  than  arbitrators.     They  do  not  ^!™°"^ 
appear  to  have  had  any  animv^  arbitrandi,  though  the  parties 
had  agreed  to  be  bound  by  their  opinion.     In  order  to  the 
validity  of  a  decision  as  an  award,  there  must,  it  is  appre- 
hended, be,  besides  the  submission  of  the  parties,  an  intention 
in  the  person  who  decides  it  to  decide  as  arbitrator.     The 
correctness  of  this  view  the  court  seemed  inclined  to  sanction, 
though  there  was  no  positive  decision,  on  an  occasion  when 
it  was  questioned  whether  an  opinion  of  counsel  subjoined  Opinion  of 
to  a  case,  containing  a  recital  of  an  ageeement  to  be  bound 
by  the  counsers  opinion,  which  opinion  commenced  ''  upon 
the  facts  above  stated,  I  am  of  opinion,"  was  an  award, 
and  required  a  stamp.    It  was  also  discussed,  but  not  decided, 
whether  the  case  was  "a  matter  annexed''  to  the  award  Matter 
within  the  meaning  of  the  Stamp  Act,  the  words  of  which 
were  to  be  reckoned  in  calculating  the  amount  of  stamp 
duty  (n). 

An  award,  if  not  stamped  when  made,  may  according  to  Award 
the  present  practice  be  stamped  afterwards  without  penalty,  damped 
if  taken  to  the  oflSce  for  that  purpose  within  six  or  eight  ^^^ 
weeks  after  it  has  been  executed.    It  may  be  stamped  at 
anj  time  on  paying  the  penalty,  and  it  cannot  be  set  aside 
on  the  ground  that  the  stamp  is  improper,  when  no  step 
has  been  taken  to  enforce  it  (o).     Where  an  objection  to 
the  stamp  was  not  alleged  as  a  ground  for  obtaining  a 
rule  Nisi  to  set  aside  an  award,  the  court  would  not  suffer 
the  objection  to  be  relied  on  afterwards  when  cause  was 
shown  (p).    But  when  it  is  sought  to  draw  up  a  rule  for  an  Master 
attachment  for  non-performance  of  an  award,  it  is  competent  to  want  of 
for  the  oiKcer  of  the  court  to  object  to  the  absence  of  a  stamp  stamp, 
on  the  award,  and  on  that  account  to  refuse  to  draw  up  the 
rule  (g). 

If  an  arbitrator  have  to  certify  for  whom  and  for  what 

(n)  Boyd  v,  Emraerson,  2  A.  &  {p)  Liddell  v.  Johnstone,  2  Tidd. 

£.  184;  Sybray  v.  White,  1  M.  &  Pr.  874,  7th  ed. ;  884,  9th  ©d. 

W.  435.  (q)  Hill  V.  Siocombe,  9  Dowl. 

(o)  Preaton  v.  Eastwood,  7  T.  B.  339. 
95. 
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Pabt  II.  amount  a  verdict  is  to  bo  entered  in  the  cause  referred,  the 

'  certificate  does  not  require  a  stamp.     This  course  of  directing 

No  stamp  ^^  arbitrator  to  certify,  instead  of  to  make  an  award,  is  often 

on  ft  cGrti' 

ficate.  adopted  for  the  very  purpose  of  saving  the  expense  of  the 
stamp  on  the  award  (r). 


SECTION  11. 

OP  THE  FORM  OP  THE  AWARD. 


Pabt  ii.       With  regard  to  the  substance  of  the  award,  any  form  of 

'   '  '  '  words  that  amounts  to  a  decision  of  the  questions  referred, 

will  be  good  as  an  award.    No  technical  expressions  are 

Any  words  necessary  («),    But  as  awards  often  bind  valuable  rights  for 

a  de6ision    all  time,  it  is  incumbent  on  the  arbitrator  to  be  very  precise 

an  award,    ^j^^  ^i^^^  jj^  jjjg  adjudication  (t). 

On  a  dispute  respecting  the  amount  of  dilapidations,  the 
report  of  an  umpire  in  these  words,  **I  have  surveyed  and 
estimated  the  several  works  necessary  to  be  done  in  repair- 
ing the  dilapidations  to  the  house,  and  find  the  same  amount 
to  55L  68,"  was  held  a  conclusive  awards  binding  on  the 
parties  (u).  So  the  words,  ^'I  am  of  opinion  that  A.  is 
entitled  to  claim  of  B«  134Z.  for  non-performance  of  his 
contract/'  was  held  a  sufficient  award  (x).  Where  parties 
agreed  to  be  bound  by  the  opinion  of  a  professional  man 
upon  the  construction  of  an  act  of  parliament,  his  opinion 
being  positive  and  decisive  was  considered  a  binding  award, 
notwithstanding  it  recommended  that  the  printed  statute 
should  be  compared  with  the  parliament  roll  before  the 
matter  was  settled,  under  a  doubt  whether  the  statute  was 
not  misprinted  (y). 

But  where  the  arbitrator  wrote  a  letter  to  A.  and  B.^  the 
parties,  in  which  he  said, ''  To  meet  the  circumstances  of  the 

(r)  Salter  v,   Yeatea,  5  Dowl.         {u)  Whitehead  v.  TatteraaU,   I 

291.  A.  &  E.  491. 

(«)  Eardley  v.  Steer,  4  Dowl.         (x)  Matson  v.  Trower,  Ey.   & 

23.  Moo.  17. 

(0  Stonehewer  v,  Farrar,  9  Jur.         (y)  Price  v,  Hollis,  1  M.  &  S. 

203.  105. 
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<»8ft  in  a  liberal  manner,  I  propose  that  B.  should  pay  A.  lOi.,"    Part  ii. 

^is  was  not  considered  an  award,  because  it  did  not  express  '. .' 

4  decision  that  A.  was  entitled  to  the  lOi,  but  only  recom- 

mended  that  that  sum  should  be  given  him  (z). 
An  award  deciding  in  the  plaintiff's  favour,  and  reqvsatmg 

the  defendant  to  pay  the  balance,  was  held  equivalent  to  an 

order  to  pay  (a). 
It  is  not  necessary  to  the  validity  of  the  award  that  there  Noredtaia 

should  be  any  introductory  recitals.  The  award  will  be  good,  ^^^^ 
although  the  arbitrator  neglect  to  set  out  his  authority,  either 
by  reciting  the  submission,  or  in  any  other  manner ;  or  if  he 
omit  to  recite  the  fact  of  the  time  having  been  enlarged, 
even  when  the  award  appears  to  have  been  n^ade  beyond  the 
time  originally  limited  for  making  it  (&).  Failing  to  recite 
that  he  had  taken  a  view  of  the  premises  in  dispute  was 
consiclered  unimportant,  although  the  taking  a  view  was 
enjoined  before  proceeding  in  the  reference  (c). 

Where  an  arbitrator  was  not  to  proceed  in  the  reference 
imtil  he  had  awarded  in  a  particular  action,  the  omission  to 
aver  that  he  had  awarded  in  the  action  was  held  immaterial. 
The  court  presumed  that  he  had  done  so,  nothing  appearing 
to  the  contrary  (d). 

But  though  such  recitals  are  not  essential,  it  is  advisable 
that  they  should  be  made,  in  order  in  many  cases  to  explain 
the  award,  and  that  they  who  peruse  it  may  see  on  the 
face  of  the  instrument  that  the  arbitrator  had  authority 
to  award  as  he  has  done,  and  that  he  has  fully  performed  his 
duty. 

In  general  an  arbitrator  recites  verbatim  so  much  of  the  what 
order   of  reference,  or  other  submission,   as  contains  his  Jj^^JJable 
authority  to  make  the  award,  and  specffies  the  subject-matter 
on  which  the  award  is  made.    Any  provisions  of  the  sub- 
mission which  are  necessary  to  warrant  particular  directions, 

as,  for  instance,  respecting  costs,  or  sayipg  what  should  be 

done,  ought  to  be  set  forth.    But  those  clauses  which  confer 

on  him  powers  which  he  does  not  exercise,  or  those  which 

(2)  Lock  V,  Vnlliamy,  2  N.  &  M.  George  v.  Lousley,  8  Eaat,  12^. 

336,  S.  C.  5  B.  &  Ad.  600.          .  (c)  Spence  v.  Eastern  Counties 

(a)  Smith  v.  Hartley,  10  C.  B.  Eailway  Company,  7  Dowl.  697. 

^-  ^  (d)  Davies  v.  Pratt,  25  L.  J.  C. 

_W  Baker  v,  Hnnter,  16  L.  J.  P.  71,  S.  C.  17  C.  B.  183. 
^203,8.  C.  16  M.  &W.  672; 
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Pabt  II. 
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Beoital 
specifying 
matters  & 
difference. 


False  re- 
cital not 
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ritj. 


False  re- 
cital not 
vitiate 
award. 


more  especially  affsct  the  parties,  it  is  not  recommended  that 
he  should  specify  (e). 

Becitiog  that  the  awarjd  was  drawn  by  an  attorney  when 
by  the  submission  the  attprney  was  authorized  to  prepare  it, 
is  not  objectionable  though  unadvisable  (/). 

It  is  not  necessary  that  the  award  should  specify  what  the 
matters  in  differenee  are  (g).  The  .arbitrator  should  exercise 
his  discretion  as  to  whether  in  the  particular  case  it  is 
advisable  to  set  them  out.  He  should  consider  that  questions 
difficult  of  proof  may  sometimes  arise  long  after  the  award 
has  been  made^  whether  certain  matters  were  matters  in 
difference  at  the  time  of  the  submission.  In  such  cases  it 
would  often  be  convenient  that  the  recital  should  specify  the 
subjects  in  difference,  and  that  the  disposing  part  of  the 
award  should  refer  to  them,  because  in  an  action  subse- 
quently brought  on  any  of  the  matters  referred,  the  award 
would  then  give  a  complete  and  indisputable  defence  (h). 

Nor  would  this  course  leave  the  award  open  to  any  cavil 
for  having  omitted  to  specify  some  little  matter,  which 
though  in  difference  was  of  no  real  importance,  if  the 
arbitrator  has  followed  the  course  previously  advised,  of 
requesting  the  parties  respectively  to  furnish  him  with  a 
written  statement  of  the  matters  on  which  they  require  his 
decision  (i). 

An  arbitrator  cannot  by  a  false  recital  give  himself  an 
authority  beyond  the  submission.  Thus  a  recital  that  the 
arbitrator  has  power  to  determine  what  should  be  done  by 
the  parties,  will  not  cure  an  excess  of  authority  in  awarding 
something  to  be  done,  when  it  appears  that  he  has  in  fact  no 
such  authority  (k). 

As  a  false  recital  cannot  bind  the  parties  beyond  the  sub- 
mission, neither  will  it  invalidate  the  award  (I).    An  award 


(e)  King  v,  Bowen,  8  M.  &  W. 

626.  ,         ^    , 

(/)  Baker  v,  Cotterill,  18  L.  J. 

Q.  B.  345. 
(g)  Smith  v.  Hartley,  10  C.  B. 

800. 

(h)  Brown  u.  Croydon  Canal  Co., 
In  re,  9  A.  &  E.  522  ;  King  v. 
Bowen,  1  Dowl.  N.  S.  21. 

(i)  See  ante,  Angus  v,  Bedford, 


11  M.  &  W.  69,  S.  C.  2  DowL  N. 
S.  735. 

(k)  Price  V.  Popkin,  10  A.  &  E. 
139. 

(i)  Watkins  v,  Philpotts,  M<LeL 
&  Y.  393;  Baker  v.  Hunter,  16  M. 
&  W.  672 ;  Thames  Iron  Work, 
&C.,  Company  v.  The  Queen.  20 
L.T.318.  ' 
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by  an  umpire  is  not  vitiated  by  a  mistake  in  the  -recital  of  Part  ll. 
the  award  in  the  Christian  name  of  one  of  the  original  arbi-  ' 
trators  who  had  appointed  the  umpire  (m),  or  by  a  statement 
that  the  umpire  was  appointed  by  the  parties,  when  he  was 
in  fact  chosen  by  the  arbitrators  (n)^  or  where  the  award 
purports  to  be  made  by  three,  and  is  executed  only  by 
two  (o),  or  by  a  misrecit%)  respecting  the  d^te  of  the  sub- 
mission (p),  or  the  date  of  an  enlargement  of  time,  so  that  it 
appeared  too  late  (q),  or  the  extent  of  the  subject-matter  (r), 
or  where  the  arbitrators  having  appointed  an  umpire,  who 
was  to  decide  in  case  they  should  disagree,  recited  that  they 
had  "  considered  the  decision  of  the  umpire/'  and  there  had 
in  fact  been  no  disagreement,  and  consequently  no  con- 
sultation of  the  umpire  (s). 

In  one  instance  of  a  reference  by  a  judge's  order,  where 
the  award  misrecited  the  submission  as  a  reference  by  order  of 
Nisi  FriuSy  the  Court  of  Common  Pleas  used  the  expression 
that  the  award  was  a  *' nullity."  It  was  not^  however, 
necessary  to  determine  the  validity  of  the  award  to  dispose 
of  the  motion,  and  it  may  be  gathered  from  the  reports  that 
they  only  meant  to  say  that  they  would  not  enforce  it  by 
attachment,  for  in  one  report  they  are  said  to  add,  that  the 
plaintiff,  if  he  thought  fit,  had  his  remedy  by  action  (t). 
This  case,  as  Parke,  B.,  recently  remarked,  was  decided 
^'rather  rapidly."  It  is  no  authority  against  the  previous 
propositions  (u). 

Instead  of  making  a  formal  award,  the  arbitrator,  on  a  Certificate 
reference  at  Nisi  Prius,  is  often  directed  or  empowered  to  ^|jj^  °^ 
express  his  decision  in  a  certificate  addressed  to  the  officer  of 
the  court.    The  expense  of  the  award  stamp  is  thereby 
saved  (x). 


(m)  Trew  v.  Barton,  1  C.  &  M. 
533. 

(n)  Adams  v,  Adams,  2  Mod. 
169,  S.  C.  Vin.  Ab.  Arb.  (N,  2)  3. 

(o)  White  V.  Sharp,  12  M.  &  W. 
712,  S.  C.  1  D.  &  L.  1030,  over- 
niluig  Thomas  v,  Harrop,  1  S.  & 
S.  624. 

(p)  Dole  V.  Dawson,  2  Keb.  878, 
S.  C.  Vent  184  ;  Ingram  v,  Webb, 
1  BoUe  Eep.  362. 

(q)  Addison  v.  Spittle,  6  D.  & 
L.  531. 


(r)  Panll  v,  Panll,  2  C.  &  M. 
235,  S.  C.  2  Dowl.  340  ;  Eynaston 
V.  Jones,  Styles,  97,  S.  C.  Vin.  Ab. 
Arb.  (N.  2)  2,  S.  C.  Al.  85. 

(«)  Harlow  v.  Bead,  3  D.  &  L. 
203. 

(0  Christie  v.  Hamlet,  2  M.  & 
P.  316,  S.  C.  5  Bing.  195. 

(u)  Baker  v.  Hunter  16  L.  J. 
Ex.  203,  S.  C.  16  M.  &  W.  672. 

(or)  Salter  v.  Yeates,  6  Dowl. 
291. 
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Pabt  n.        When  the  arbitrator  has  only  to  determine  bow  far,  if  at  «11, 

CH.  y.  B.  2 

'  '  '  the  amount  for  which  the  verdict  has  been  taken  is  to  be 
to^de^*^'  reduced,  his  decision  though  in  terms  an  award  is  in  reality  a 
tennine       certificate  {y), 

amount  of 
verdict. 


SECTION  III. 

THE  AWARD  MUST  BE  ENTIRE. 

Pabt  II.        It  is  implied  in  all  cases,  unless  something  to  the  contrary 

'  is  expressed,  or  may  be  inferred  from  the  submission,  that 

Award  not  the  arbitrator  can  make  but  one  awtord.     This  must  be  one 

in  parts.  ^  entire  and  complete  instrument  in  itself;  therefore,  if  it  be 

made  part  one  day  and  part  at  another,  though  each  and 

every  part  be  made  within  the  time  limited  for  the  award,  it 

will  be  void  {2). 

ConBuiting      If  there  be  several  arbitrators,  they  may  indeed  assemble 

as  to  Tmrtji 

good.  and  consult,  and  form  their  final  determination  on  specific 

matters  at  several  days,  but  their  award,  which  expresses 
their  final  determination  on  all  the  matters  together,  must  be 
one  and  entire  (a). 

Thus,  where  by  an  order  of  reference  a  cause  and  all 
matters  in  difference  between  A.  and  B.  were  referred,  and  by 
a  subsequent  order  made  after  the  first  reference  had  com- 
menced, it  was  directed  that  C.  should  be  made  a  party 
thereto,  as  if  he  had  been  an  original  party,  and  that  a  cause 
between  A.  and  C,  and  all  matters  in  difference  between  A.,  B., 
and  C,  each  and  every  of  them  jointly  and  severally,  should  be 
referred  to  the  same  arbitrator,  and  the  arbitrator  made  two 
awards,  in  one  of  which  he  awarded  that  A.  was  indebted  to 
B.  without  mentioning  C. ;  in  the  other,  that  A.  was  indebted 
to  C.  without  mentioning  B.;  it  was  held  both  aweurds  were 
bad,  and  that  the  arbitrator  had  not  properly  performed  his 


(m)  Sim  i>.  Edwards,  25   L.  J.  works  Company,  6  Ex.  223,  per 

C.  P.  175,  S.  C.  17  C.  B.  527.  Parke,  B. 

(z)  Com.  Dig.  Arb.  E.  16 ;  Rolle  {a)  Com.  Dig.  Arb.  E.  16;  RoUe 

Ab.  Arb.  H.  1,  2,  p.  250 ;   Gould  Ab.  Arb.  H.  3,  p.  250. 
V,  Staffordshire  Potteries  Water- 
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duty,  as  there  was  no  one  awaid  determining  all  the  matters    Pabt  li. 
in  difiFerence  between  all  the  parties  (6).  ' 

Bat  in  a  more  recent  case,  where  an  arbitrator  had  to  Separate 
certify  on  cross  actions  between  the  parties,  and  he  made  a  ^  two*  ^ 
separate   certificate  in^  each  action  on  a  separate  piece  of  actions, 
paper,  it  was  held,  that  the  two  pieces  formed  but  one  award 
if  they  were  executed  at  the  same  time  (c). 

It  is,  however,  perfectly  legal,  and  sometimes  very  ad?is-  When  ar- 
able, for  the  parties  to  give  the  arbitrator  power  to  make  em^w- 
aeyeral  awards^  if  he  shall  think  fit.  When  so  empowered,  e^ed  to 
he  may  include  the  several  matters  referred  to  him  dis-  seyerai 
tribtttively  in  separate  awards,  which  may  be  final  and  binding  *^*^^ 
from  the  time  of  their  several  executions  (c2). 

Where  an  arbitrator  had  power  to  make  two  awards,  and  First 
in  the  first  award  to  state  a  case  for  the  opinion  of  the  court  ^^jj  ^*** 
aud  assess  damages  contingently,  but  neither  party  was  to 
enforce  payment  of  any  sum  found  due  by  the  first  award 
mitil  the  arbitrator  had  made  his  final  award  ;  it  was  con- 
sidered by  the  court  that  the  first  award  was  not  in  law  and 
effect  a  final  award  (e). 

Under  the  Railway  Compatiies  Arbitration  Act,   1859,  ^'^^^g 
the  22  &  23  Viet.  c.  59,  s.  21,  the  arbitrators  may,  if  they  Axbitra-^* 
think  fit,  make  several  awards  each  on  part  of  the  matters  jggg^^*' 
referred. 


SECTION  IV. 

THE  AWARD  MUST  BE  FINAL. 

I.  Effect  of  clause,  Ita  quod  fiat  de  pramissis.] — The  arbi-    Pabt  II. 
tratoT  must  be  careful  to  see  that  his  award  is  a  final  decision  ^°'  ^'  ^  ^' 
on  all  matters  requiring  his  determination.  Award 

The  submission,  after  referring  the  matters  to  the  arbi-  final 
trator,  usually  contains  a  condition,  "so  that  the  award  be  ^***i'^°*^ 
made  of  and  concerning  the  premises/'    The  old  Latin  ex- 

{h)  Winter  v,  Munton,  2  Moore,      Wrightson  v.  By  water,  3  M  &  W 
723.  199. 

(c)  Smith  p.  Eeece,  6  D.  &  L.  («)  Wood  v.  the  Copper  Miners' 

f'^  r.  ^  T..  Company,  24  L.  J.  C.  P.  34. 

(a)  DowBe  V,  Coxe,  3  Bing.  20 ; 
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now  TO  AWARD. 


Part  11. 
CH.  V.  s.  4, 


Old  rule 
when  no 
ita  quod, 
award  on 


pression  containing  the  like  condition  ran  thus,  "  Ita  quod 
fiat  de  praemissis." 

The  old  rule,  both  in  equity  and  law,  was,  that  unless  the 
submission  was  expressly  made  conditional  with  an  ita  quod 
fiat  de  prasmissis,  an  award  respecting  one  matter  submitted 

^  °°  *  was  good,  provided  it  was  not  necessary  to  make  the  award 
just  that  the  other  matters  should  have  been  decided  also ; 
but  that,  where  there  was  such  a  condition,  all  matters 
brought  before  the  arbitrator  must  have  been  determined,  or 
the  award  would  have  been  void  (/).  A  determination  of  all 
matters  was  held  imposed  where  the  submission  ran, ''  so  as 
the  said  award,"  or  "  so  as  the  same  award,'*  be  made  within 
the  time,  even  though  it  did  not  say,  "  of  and  concerning  the 
premises"  (g). 

In  more  modern  instances,  it  is  said  an  express  condition 
is  not  required  ;  but  the  question  in  all  cases  to  be  decided 
is,  whether  the  terms   of  the   submission    show  that  the 

dedaion  of  parties  mean  every  point  in  dispute  to  be  decided  by  the 
arbitrator  Qi),  The  courts,  relaxing  their  ancient  rigour,  will 
now  put  on  the  submission  a  reasonable  construction  accord- 
ing to  its  plidn  meaning,  and  as  it  is  not  ordinarily  the 
intent  of  the  parties  that  some  matters  only  should  be 
determined,  and  that  they  should  be  at  liberty  to  go  to  law 
for  the  rest,  it  follows  that  the  arbitrator  is  generally  bound  to 
make  a  final  decision  upon  all  the  matters  referred  to  him, 
in  order  that  his  award  as  to  any  should  be  effectual  (i). 

In  ascertaining,  however,  the  supposed  intention  of  the 
parties,  every  part  of  the  submission  must  be  looked  to.  If 
there  be  a  clause  empowering  the  arbitrator  to  make  one  or 
more  awards  at  his  discretion,  the  courts,  unless  there  be 
something  repugnant  to  such  a  view^  will  hold  that  the  arbi- 
trator may  make  a  valid    and  final  award  on  one  matter 


Modem 
rule, 
whether 
parties 


aU. 


Arbitrator 
empow- 
ered to 
make 
several 
awards. 


(/)  Wrightson  V,  By  water,  3M. 

6  W.  199  ;  Dowse  v,  Coxe,  3 
Bing.  20  ;  Ormelade  v.  Coke,  Cro. 
Jac.  354  ;  Hide  v.  Cooth,  2  Vem. 
109  ;  Baspole'B  case,  8  Rep.  97  b.  ; 
Payne  v.  Cook,  cited  in  Simmonds 
V.  Swaine,  1  Taunt.  548  ;  KoUe 
Ab.  Arb.  L.  ;  Simmonds  v.  Swaine 
1  Taunt.  648  ;  Bean  v.  Newbury, 
1  Lev.  139 ;  Randall  v,  Randall, 

7  East,  81. 


(£f)  Cockson  V,  Ogle,  1  Lutw.  550 ; 
Bisden  v.  Inglet,  Cro.  Eliz.  838. 

(h)  Wrightson  v.  Bywater,  3  M. 
&  W.  199  ;  Bradford  v.  Bryan, 
WiUes,  268 ;  Birks  t?.  Trippet,  1 
Saund.  32.  See  notes,  p.  32a  ; 
Bowes  V.  Femie,  4  M.  &  C.  160. 

(i)  Simmonds  v.  Swaine,  1 
Taunt.  654  ;  Hide  v.  Petit,  1  Cae. 
in  Chanc  186. 
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only,  although  the  submission  be  ia  terms  conditional,  "  so     l*^^^  il. 

as  such  award  or  awards  be  made  before  a  certain  day,''  or  -' 

so  as  the  arbitrator  shall  make  his  award  "  concerning  the 
premises;"  for  by  such  a  submission  the  courts  have  held 
that  though  the  parties  give  the  arbitrator  power  to  dispose 
of  all  matters  in  difference,  they  do  not  make  it  a  condition 
to  the  validity  of  his  decision  on  one  subject,  that  all  matters 
should  be  disposed  of  by  him  (k). 

Notwithstanding  the  submission  be  expressly  conditional  Matter  not 
with  an  **ita  quod,"  no  objection  can  be  made  to  the  award  a  matter  in 
ifthe  arbitrator  determine  all  questions  brought  before  his  ^^®'^^^®- 
notice,  though  there  are  other  matters  within  scope  of  the 
submission  to  which  his  attention  has  not  been  drawn  (l). 
In  order  to  invalidate  the  award  for  not  deciding  a  particular 
question,  the  point  must  have  been  specifically  stated.  Thus, 
where  an  action  of  trespass  for  taking  the  plaintiff's  goods  as 
a  distress  for  rent  was  referred  with  all  matters  in  difference, 
and  the  main  question  before  the  arbitrator  was,  whether  the 
plaintiff  became  a  tenant  of  the  defendant  at  a  certain  day, 
the  court  held  that  th6  award  was  good,  although  it  did  not 
decide,  whether,  at  the  date  of  the  order  of  reference,  a 
tenancy  existed  between  the  plaintiff  and  defendant,  as  that 
question  was  not  specifically  brought  before  the  arbitrator 
for  decision  (m). 

On  a  reference  of  all  disputes  respecting  the  right  and  CoUateral 
interests  of  the  parties  under  a  deed  of  partnership,  each  of  nJ^n  ° 
them  contended  before  the  arbitrator  for  a  different  con-  question. 
struction  of  the  clause  regulating  the  amount  of  the  profits 
which  they  were  respectively    to    receive:   though  it  was 
necessary  for  the  arbitrator  to  put   a  construction  on  the 
clause  in  order  to  settle  the  balance  between  them,  the  court    , 
held  that  he  was  not  bound  to  determine  the  effect  of  the 
clause  in  the  award,  as  he  was  not  specifically  required  to 
do  so  by  the  submission,  nor  called  upon  by  the  parties  to 
decide  it  as  a  separate  matter  in  difference,  but  only  to  deal 
with  it  as  a  collateral  question  necessary  to  be  disposed  of 

(i)  Wrightaon  v.  Bywater,  3  M.  459  ;  Hawskworth  v.  Brammall,  5 

A  W.  199  ;  Dowse  v.  Coxe,  3  Bing.  M.  &  C.  281 . 

20.  (m)  Bees  v.  Waters,  16  M.  &  W. 

9)  Middleton   v.    Weeks,  Cro.  263,  S.  C.  4  D.  &  L.  567. 
Jac.  ^X) ;  Eisom  v.  Eolfe,  2  Smith, 

S 
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Fabt  II.   with  a  view  to  the  deciding  the  main  question^  the  amount 
^^'  ^'  ^  ^  of  the  paet  profits  (»). 


Excepting 
one  matter 
on  face  of 
award. 


Not  de- 
ciding 
between 
co-defen- 
dants. 


Not  de- 
ciding on 
matter  in 
snit  in 
Chancery. 


II.  Atoardvoidif  a  matter  left  wnrfecirf^d.]— Assuming  the 
arbitrator,  as  is  generally  the  case,  bound  by  the  submission 
to  make  a  final  determination  on  all  the  matters  referred  to 
him,  it  may  be  instructive  to  consider  the  consequences  of 
the  rule  in  particular  instances. 

If  an  arbitrator  determine  all  matters  except  one,  which 
in  his  award  he  particularly  excepts  out  of  his  decision,  and 
states  he  has  not  decided,  and  give  liberty  to  one  of  the 
parties  to  prosecute  that  matter  if  he  please,  his  award  will 
be  bad  in  toto,  for  it  will  thus  be  appearing  on  its  very 
face  that  he  has  not  performed  his  duty  of  deciding  every 
question  (o). 

So,  on  a  reference  of  all  matters  in  difference  between  the 
parties  to  a  chancery  suit,  instituted  to  enforce  a  pecuniary 
demand  against  the  real  and  personal  estate  of  a  testator, 
where  the  arbitrators  ordered  one  defendant,  who  was  the 
executor,  to  pay  a  certain  sum  to  the  complainants  in  satis* 
faction  of  all  demands  on  him  or  his  testator,  and  directed 
that  certain  other  defendants,  who  under  the  testator's  will 
took  interests  in  his  real  estate,  should  be  at  liberty  to 
prosecute  their  claims  against  the  testator's  estate  in  like 
manner  as  if  no  reference  had  been  made,  the  Court  of 
Chancery  held  the  award  void  for  not  deciding  the  various 
claims  existing  between  the  co-defendants,  on  the  ground 
that  the  intention  of  the  order  of  reference  was,  that  not 
merely  the  matters  in  difference  between  the  plaintiffs  on 
one  side  and  the  defendants  on  the  other,  should  be  deter- 
mined, but  that  the  individual  rights  of  all  the  parties  to  the 
suit  should  be  adjusted  (p). 

In  like  manner,  where  the  arbitrators  stated  in  their  award 
that  they  had  declined  to  arbitrate  respecting  a  certain  cla.im 
to  an  annuity,  as  they  thought  they  were  precluded  from  ao 
doing  by  reason  of  a  suit  pending  in  Chancery  concerning 
it,  the  court  held,  that  as  the  reason  for  not  deciding  it  was 


(n)  Keene  &  Atkinson,  In  re, 
Excb.,  Ap.  16,  1847. 
(o)  Bradord  v.  BryaD,  Willes, 


268. 

(p)  Turner  v.  Turner,  3 
494. 
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wholly  untenable,  th^  award  was  clearly  defective  in  this    PartII. 

•  CH    V    8    4 

respect  and  therefore  void  altogether  (q).  '   '  '   ' 

It  being   disputed  whether  A.  had  been  in  partnership  ^<^^ 
with  B.,  and  if  so,  whether  and  when  it  had  been  put  an  whether 
end  to,  an  award  that  if  a  partnership  ever  existed,  it  was  *^^J^ne^r. 
terminated  by  consent  on  a  certain  day  is  not  final  (r).  ship. 

An  award  for  the  like  reason  was  held  void,  where  one  of  Not  de- 
the  matters  in  difference  was,  whether  the  defendant  was  rf^S^^j^. 
entitled  to  an  indemnity  from  the  plaintiff  against  his,  the  demnity. 
defendant's,  liability  to  pay  a  promissory  note,  of  which  he^ 
the  defendant,  was  the  maker  and  the  plaintiff  an  indorsee 
and  the  award  as  to  this  merely  declared  that  the  liabilities 
of  the  defendant  on  the  note  as  between  the  plaintiff  and 
defendant  should  remain  unaffected  by  the  award  («). 

But  an  award  that  one  should  release  to  the  other  all  Award,  aU 
actions  and  debts  except  bonds  made  for  the  performance  of  cease 
former  awards,  was  held  a  good  award  as  amounting  to  an  exiting 
award  that  the  bonds  should  stand  in  full  force,  a^d  not  an  bonds. 
excepting  them  from  decision  (t).    So  an  award  that  all 
suits  and  actions  should  cease,  and  that  all  matters  should 
be  determined  except  concerning  a  certain  bond,  which  was 
to  stand  in  full  force,  was  held  a  sufficient  determination 
concerning  aU  the  controversies,  and  no  disclaimer  to  meddle 
with  any  (u). 

On  the  reference  of  a  claim  between  A.  on  the  one  side,  Award, 
aodR  and  C.  on  the  other,  an  award  that  B.  shall  pay  A.  a  co-con-  ^^ 
sum  of  money  in  respect  of  it,  is  good  against  B.,  whatever  tractors  to 
objection  either  A.  or  C.  might  make  to  it,  as  not  saying 
anything  about  C/s  liability  (x). 

A  cause  having  been  referred  with  all  matters  in  differ-  Awarding 
ence,  the  award  deciding  that  the  plaintiff  had  no  cause  of  ^ue^at^ 
action,  declared,  that  it  was  not  intended  to  exclude  him  present. 
from  the  receipt  of  a  certain  commission,  to  which  he  would 
subsequently  be  entitled  under  an  agreement ;  though  it  was 
olgected  that  the  award  was  not  final,  because  the  arbitrator 

iq)  Bowes  V.  Femie,  4  M.  &  C.  Cas.  in  Ch.  276. 

150.    See  Browne    v.  Meverell,  {t)  Sallows  v.  Girling,  Cro.  Jac. 

Dyer,  216  a.  277. 

(r)  Bhear  v.   Hanadine,  7  Ex.  («)  Berry  v.  PenriDg,  Cro.  Jac. 

269.  399. 

{«)  Wilkinson  v.  Page,  1  Hare,  (x)  Wood  v,  Adcock,  7  Ex.  4C8. 
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Pabt  II. 
CH.  V.  s.  4. 


No  loss  at 
date  of 
reference. 


Awarding 
matters 
not  to  be 
matters  in 
difference. 


Award 
showing 
matter  un- 
decided. 


No  direc- 
tion as  to 
rent. 


As  to 
extra  work 


had  not  settled  the  point  about  the  commission,  the  court 
held  it  sufficient,  on  the  ground  that  the  award  in  fact  said, 
that  there  was  nothing  due  on  that  agreement  at  present,  and 
that  the  arbitrator  was  only  empowered  to  decide  on  matters 
in  diflFerence  up  to  the  date  of  the  submission  (y). 

In  a  similar  case,  where  the  arbitrator  reciting  in  his  award 
that  the  plaintiff  had  made  a  claim  for  a  loss  alleged  to  have 
been  sustained  on  some  hats,  but  had  failed  to  prove  that  at 
the  date  of  the  order  of  reference  he  had  sustained  any  such 
loss,  adjudged  that  therefore  the  plaintiff  under  the  reference 
was  not  entitled  to  recover  anything  in  respect  thereof;  the 
court  held  this  a  sufficiently  final  determination  of  the  claim, 
since  it  was  an  adjudication  that  up  to  the  time  of  the  order 
of  reference  nothing  was  due  in  respect  of  the  hats  (z). 

If  an  arbitrator  to  whom  a  cause  is  referred  recite  on  the 
face  of  his  award  that  claims  have  been  made  by  the  plaintiff 
in  respect  of  specified  matters,  and  award  in  terms  that  these 
are  not  matters  in  difference  in  the  cause,  and  therefore  do 
not  take  them  into  the  account,  the  court  will,  nevertheless, 
examine  whether  they  are  matters  in  the  cause  or  not,  and 
if  they  find  them  to  be  within  the  scope  of  the  submission, 
will  set  aside  the  award  as  not  being  final  (a). 

If  the  award  recite  several  specific  matters  in  difference, 
and  as  to  one  matter  there  be  no  specific  adjudication,  and 
the  general  words  of  the  deciding  part  of  the  award  cannot 
be  construed  so  as  to  comprehend  a  decision  on  that  parti- 
cular subject,  the  award  will  be  as  invalid  as  if  it  expressly 
professed  not  to  decide  it. 

As,  for  instance,  where  the  recitals  showed  that  the  arbi- 
trators had  to  determine  all  actions  and  controversies,  and 
also  to  ascertain  the  rent  to  be  paid  by  the  plaintiff,  and  the 
arbitrators  found  the  balance  due  from  the  defendant,  but 
gave  no  direction  respecting  the  rent,  the  court  held  the 
award  void  altogether  for  the  omission  as  to  the  rent  (6). 

So,  also,  in  a  dispute  upon  a  building  contract  where  arbi- 
trators were  to  award  on  alleged  defects  in  the  building  on 


(y)  Harding  v.  Forshaw,  1  M. 
&  W.  415. 

(z)  Cockbam  v,  Newton,  2  M. 
&  G.  899. 

(a)  Samuel  v.  Cooper,  2  A.  E. 


752.     See  Brophy  v.  Holmes,   S 
MoUoy,  1. 

(6)  Bandall  v.  Bandall,  7  East, 
81. 
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claims  for  extra  work  and  deductions  for  omissions,  and  to    Part  II. 

ow   V   s   4 

ascertain  what  balance,  if  any,  might  be  due  to  the  builder,  '  '   ' 

in  respect  of  the  extras  and  omissions ;  the  award,  which  anddefects 
ordered  that  the  builder  should  be  paid  a  gross  sum,  to  be  ing. 
received  by  him  as  compensation  and  satisfaction  for  all 
the  matters  in  difference,  was  held  bad,  as  it  left  undecided 
the  question  respecting  the  alleged  defects,  and  it  was 
doubtful  whether  the  sum  awarded  was  to  be  applied  in 
discharge  of  the  extra  work  or  to  a  general  balance  of 
accounts  (c). 

It  is  sufficient  for  an  arbitrator  to  whom  a  cause  and  all  Awarding 
matters  in  difference  are  referred,  after  duly  determining  the  ^^ctS^ 
cause,  to  award  a  gross  sum  in  respect  of  the  matters  in  alin^at- 
difference  not  included  in  the  cause,  without  in  his  award 
specifying  what  they  are,  for  id  cerium  est  quod  cerium  reddi 
potest,  and  on  showing  by  parol  evidence  what  the  claims 
brought  before  the  arbitrator  were,  the  award  will  be  final  as 
to  them  (d). 

An  arbitrator  may  award  one  sum  generally  in  respect  of  Intention 
all  money  claims  submitted  to  him,  unless  the  intention  of  trator 
the  parties,  as  expressed  by  the  submission,  be,  that  he  is  to  should 
award  sepiurately  on  some  one  or  more  of  them,  or  there  is  separately. 
S9me  legal  necessity  for  his  awarding  separately — ^as,  for 
instance,  to  determine  the  right  to  costs  (e).     Of  course  if 
the  submission  be  ambiguous  it  is  better  to  make  a  distinct 
adjudication  on  each  head. 

The  arbitrator  should  be  careful  to  make  no  mistake  in  Clerical 
describing  a  thing  respecting  which  he  is  called  upon  to  d^iCTiption 
adjudicate,  or  inconvenience  at  least  may  arise  (/).  °^  subject- 

When  an  action  of  debt,  to  which  the  pleas  are  never  An  award 
indebted  and  set-off,  is  referred  with  all  matters  in  difference,  of  balance 
and  the  arbitrator  finds  both  pleas  in  defendant's  favour,  the  to  d^efcml- 
award  on  the  face  of  it  will  not  be  final,  unless  it  goes  *^^ 
further,  since  by  the  finding  the  arbitrator  shows  that  the 
plaintiff  is  indebted  to  the  defendant.     The  award  ought, 


(c)  Rider  &  Fisher,   In  re,  3  Whitworth  v.  Halse,  35  L.  J.  Ex. 

Binff.  N.  C.  874.  149  ;  L.  R.  1  Ex.  251. 

(§  Wrightflon  V.  Bywater,  3M.  (f)  Spooneri?.  Payne,  16  L.  J. 

&  W.  199.  C.  P.  225. 

(e)  Rule  V.  Bryde,  1  Ex.  R.  151 ; 
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Part  II. 
CH.  V.  8.  4. 

Arbitrator 
making 
partition 
of  land 
must 
direct  a 
convey- 
ance. 


Omission 
not  on  face 
of  award. 


Not  ^ 

deciding 

ejectment. 


Admitted 
demand  is 
a  matter  in 
difference. 


Not 

claim  aban< 
dtmcd. 


therefore,  to  ascertain  the  amount  of  the  defendant's  claim , 
and  direct  the  plain tifif  to  pay  it  (gr). 

If  the  arbitrator  omit  to  give  the  necessary  directions  to 
effectuate  the  objects  for  which  he  is  appointed,  the  award  is 
not  final.  For  instance,  if  several  tenants  in  common, 
wishing  to  make  partition  of  their  land,  covenant  to  abide 
by  the  award  of  an  arbitrator  as  to  their  allotments,  thoagh 
the  arbitrator  allots  the  whole  in  separate  portions  to  the 
several  parties,  the  award,  according  to  an  old  case,  will  be 
bad,  if  he  do  not  direct  deeds  of  conveyance  to  be  executed, 
to  vest  the  allotments  in  the  respective  owners,  for  the  • 
property  in  the  land  cannot  pass  by  virtue  of  the  award 
alone  Qi), 

The  directions,  generally,  which  an  arbitrator  should  give 
in  his  award,  are  fully  considered  hereafter  (t). 

If  the  fact  that  a  matter  submitted  has  not  been  decided, 
be  brought  before  the  court  in  any  regular  manner,  as  by 
plea  or  affidavit,  according  to  the  nature  of  the  proceedings, 
the  award  will  be  deemed  invalid,  however  good  it  may  be 
on  its  face  (A;). 

Where,  among  the  matters  in  difference  brought  before 
the  arbitrator,  there  was  an  action  of  ejectment,  on  which 
the  award  did  not  decide ;  this  fact  appearing  by  affidavit, 
the  court  set  the  award  aside  (Q. 

A  demand  made  by  one  party  before  the  arbitrator,  ad- 
mitted to  be  correct  and  due  by  the  other,  is  a  matter  in 
difference,  which  the  arbitrator  ought  to  consider  in  eBti- 
mating  the  ultimate  amount  awarded,  though  he  be  not  in 
terms  called  upon  to  adjudicate  respecting  it,  and  the  award 
will  be  set  aside  if  he  fail  to  do  so  (m).  But  if  a  claim 
brought  forward  on  the  reference  be  afterwards  abandoned^ 
the  arbitrator  need  not  notice  it  in  his  award  (n). 


(flf)  Maloney  i'.  Stockley,  2  Dowl. 
N.  S.  122,  S.  C.  4  M.  &  G.  647; 
WiUiams  v,  Moulsdale,  7  M.  &  W. 
134.  See  Fen  ton  v.  Dimes,  quoted 
in  Williams  v.  Moulsdale,  7  M.  & 
W.  134. 

(Ji)  Johnson  v,  Wilson,  Willea, 
248.  See  Smalley  r.  Blackburn 
Hallway  Company,  2  H.  &  N.  158, 
S.  C.  27  L.  J.  Ex.  65. 

(t)  See  P.  II.  ch.  8. 


(A;)  Sallows  v.  Girling,  Cro.  Jac 
277. 

(Q  Stone  «.  Phillippa,  4  Binff. 
N.  C.  37. 

(m)  Robson  &  Bailston,  In  re, 
1  B.  &  Ad.  723.  See  P.  II.  ch.  2, 
8.  1,  p.  118,  as  to  what  are  matters 
in  difference. 

(n)  Bird  v.  Cooper,  4  DowL  148. 
See  P.  II.  ch.  2,  s.  1,  p.  11& 
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In  another  case  the  award  was  adjudged  void,  it  appearing    Pabt  li. 
by  plea  that  the  defendants  had  made  a  claim  before  the         '  '  * 
arbitrator  to  be  indemnified  by  the  plaintiff  against  certain  pl*^  ^ 
liabilities  on  some  bills  of  exchange,  and  that  the  award  did 
not  decide  respecting  the  claim  (o). 

In  this  case>  it  is  to  be  observed,  that  there  was  an  award 
of  mutual  releases  to  be  executed,  but  as  it  was  stated  by 
Parke,  B.,  on  a  subsequent  occasion,  that  fact  did  not  appear 
clearly  by  the  plea  on  which  the  judgment  proceededi  and 
at  all  events  the  attention  of  the  court  was  not  drawn  to 
it  (p) ;  and  the  decision  of  Birks  v.  Trippet  (q),  as  to  the 
effect  of  an  award  of  mutual  releases,  was  not  adverted  to. 

The  award  will  not  be  avoided  unless  it  be  very  clearly 
made  out  that  the  matter  has  not  been  considered  in  the 
award  (r). 

On  a  reference  on  the  ordinary  terms,  the  arbitrator  must  Arbitrator 
decide  the  very  question  submitted  to  him,  and  is  not  justi-  ™de\he 
fied  in  lieu  thereof  in  directing  what  seems  to  him  an  questioD, 
equitable  arrangement  on  the  whole.    Therefore  on  a  refer-  the  casa 
ence  respecting  the  right,  title,  interest,  and  possession  of  a 
certain  parcel  of  land,  an  award  that  the  defendant  should 
have  the  brakes  growing  in  it  for  his  life  is  bad,  because  the 
property  in  the  land  is  not  awarded,  but  only  a  profit  out  of 
it  (s).    So,  on  a  reference  of  all  questions  relating  to  an 
agreement  for  the  sale  of  land,  and  a  question  being  raised 
on  the  sufficiency  of  the  vendor's  title,  the  duty  of  the  arbi- 
trator is  to  decide  whether  the  title  be  good  or  bad,  and  an 
award  that  the  purchaser  shall  take  a  conveyance  of  the 
title  with  all  its  faults,  receiving  an  indemnity,  is  invalid,  as 
not  being  a  final  settlement  of  the  question  referred  (t). 

As  the  award  must  decide  on  all  the  matters,  so  it  must  Omitting 
decide  respecting  all  the  parties.     Thus,  if  there  be  a  sub-  ^  ^^^ 
mission  of  all  controversies  between  A.  and  B.  of  the  one  parties. 
part  and  C.  of  the  other,  an  award  of  all  between  A.  and  C, 
omitting  B.,  is  void  (u). 

(o)  Mitchell  v.  Staveley,  16  East,  Company,  1  N  &  M.  121. 

68.  («)  Anon.  Dyer,  242  a. 

(p)   Wharton  v.  King,  2  B.  &  {t)  Ross  v.  Boards,  8  A.  &  E. 

Ad.  628.  290. 

.  (?)  1  Sannd.     32.      See   next  M  Com.  Dig.  Arb.  E.  5  ;  Harris 

dimioH  as  to  mutual  releases.  v.  Paynter,  Rolle  Ab.  Arb.  O.  8, 

(r)  R.  V.  St.  Eatherine's  Dock  p.  261. 
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Part  IT.  The  proper  mode  of  avrarding  on  the  cause  referred  (a?), 

^"'  ^  •  ^'  and  as  to  costs  Q/),  being  fully  discussed  in  the  two  following 

Awarding  chapters,  it  is  not  requisite  here  to  do  more  than  to  refer  to 

cause  and  thosc  chapters  as  further  illustrating  the  duty  of  making  a 

costs.  fl^j^j  ^^^  certain  award. 

Award  of        III.  Effect  of  aicording  mvtual  relecLses.] — If  on  a  submis- 
riieases  a    ®^^^  ^^  *  cause  and  all  matters  in  difference,  the  award  order 
decision  of  the  defendant  to  pay  the  plaintiff  a  sum  of  money,  and  direct 
terg^    '      mutual  and  general  releases  to  be  executed,  the  award  is  final, 
although  the  arbitrator  does  not  expressly  adjudicate  on  some 
specific  questions  raised  before  him,  as  for  instance  on  par- 
ticular liabilities  of  the  parties  with  respect  to  some  bills  of 
exchange,  or  on  the  liabilities  in  an  action  between  them ;  for 
by  the  award  of  general  releases  he  must  be  deemed  to  have 
taken  into  consideration  the  particular  matters  in  difference, 
since  the  releases  would  operate  as  a  final  determination 
r^".  pec  ting  them  (z). 

3jt  »vlie ;  e  the  arbitrator  stated  on  the  face  of  his  award 
that  he  had,  for  certain  reasons  which  the  court  held  un- 
tenable, refused  to  arbitrate  on  certain  claims  within  scope  of 
the  submission,  his  proceeding  to  direct  the  parties  to  execute 
mutual  general  releases  respecting  the  matters  submitted  was 
not  held  to  cure  the  defect,  since  if  the  award  were  not  set 
aside,  the  result  would  be  most  unjust,  in  directing  the 
general  releases,  as  they  would  prevent  the  party  for  ever 
from  enforcing  those  claims  which  the  arbitrator  had  declined 
to  investigate  (a). 

...ii  i»a-  ^v.  Rule  awarding  de  pr{smi88i8.] — The  courts  are  always 

rnont  in  inclined  to  support  the  validity  of  an  award,  and  will  make 
award.        cvcry  reasonable  intendment  and  presumption  m  favour  of 

its  being  a  final,  certain,  and  suflScient  termination  of  the 

matters  in  dispute  (&); 

(x)  See  P.  II.  ch.  6.  Hare,  276. 

(y)  See  P.  II.  ch.  7.  (6/ Wood  v.  Griffith,  1  Swanst. 

(z)  Birks  v,  Trippet,  1  Sannd.  43;  Hawkinsi?.Colclotigh,  1  Burr. 

32  ;  Wharton  v.  King,  2  B.  &  Ad,  275  ;   Bowea  v.  Fernie,  4  M.  &  C. 

528  ;    Addison  v.   Gray,  2  Wils.  160  ;  Doe  d.  Madkina  r.  Horner,  8 

293.  A .  &  E.  235 ;  Stonehewer  v,  Farrar, 

(a)  Bowca  v.  Femie,  4  M.  &  C.  9  Jur.  203;  Harrison  v,  Creswick, 

150.      See  Wilkinson  v.  Page,  1  13C.B.  399. 
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To  this  end  the  following  rule  of  construction  has  for  a    Part  ir. 
Tery  long  period  been   universally  adopted—  that  when  an  ^^  ^'  ^ 
award  purports  to  be  made,  "  de  praemissis,"  or  **  of  and  con-  Award 
ceming  the  premises,"  that  is,  concerning  the  matters  referred  missis  " 
by  the  submission,  if  the  terms  of  the  awarding  part  be  pr^s^imed 
general  and   large   enough   to   apply  as   a  comprehensive 
decision  of  all  the  different  specific  matters  submitted,  the 
award  is  taken  prima  facie  to  be  a  decision  of  all  and  of 
nothing  more  ;  ^vhile  if  the  adjudication  apply  in  terms  to  a 
particular  matter   only,  though   the   submission  be  of  all 
matters  in  difference,  the  award  will  be  presumed  good,  until 
it  be  proved  that  there  were  other  matters  before  the  arbi- 
trator to  which  the  limited  adjudication  cannot  be  construed 
to  apply  (c). 

According  to  the  more  liberal  construction  of  later  deci-  Award 
sions,  the  award  need  not  now  in  terms  profess  to  be  made  to  be  on  au 
"of  and  concerning  the  premises,"  or  formally  express  that  ™**^™^ 
the  arbitrator  adjudicates  on  every  matter  in  difference,  if  prsemissip. 
it  appear  on  the  face  of  the  instrument  that  it  is  an  award  on 
all  the  matters  submitted  (d).     If  the  arbitrator  state  in  his 
award,  "  Having  considered  the  allegations  of  the  parties  and 
the  evidence  touching  the  matters  in  difference,  I  award,'' 
&c. ;  this  purporting  to  be  an  award  touching  the  matters  in 
difference,  is  equivalent  to  an  award  of  and  concerning  the 
premises,  which  will  be  presumed  to  be  final  as  to  all  the 
matters  submitted  to  the  arbitrator  until  the  contrary  be 
shown  (e). 

Where  the  award  is  not  made  de  praemissis,  the  like  pre-  A^rard  not 

•■■  made  de 

sumption  will  not  be  made  in  its  favour.  Thus,  when  the  pnenussiB. 
reference  was  of  the  plaintiff's  claim  on  a  certain  account,  and 
the  award  was,  that  there  was  now  due  to  the  plaintiff  a 
certain  sum,  the  court  would  not  presume,  without  proof,  that 
the  award  was  limited  to  the  account,  and  the  action  on  the 
award  failed  (/). 

(c)  Knight  V.  Burton,  6  Mod. 
231 ;  Baspole's  case,  8  Coke,  97  b; 
Veale  v.  Warner,  1  Saund.  323<j, 
note,  p.  324;  Bradford  i?.^  Bryan, 
WiUes,  268  ;  Rolle  Ab.  Arb.  L. 
p.  256 ;  Bisden  v.  Inglet,  Cro.  Eliz. 
838  ;  Middleton  v.  Weeks,  Cro. 
Jac.  200. 

(d)  Brown   v.    Croydon  XJanal 


Company,  9  A.  &  E.  522. 

(e)  Craven  v.  Craven,  7  Taunt. 
642;  Baapole's  case,  8  Coke,  97  b ; 
Bradford  v.  Bryan,  Willes.  268  ; 
Bolle  Ab.  Arb.  L.  p.  256  ;  Risden 
V.  Inglet,  Cro.  Eliz.  838  ;  Middle- 
ton  V.  Weeks,  Cro.  Jac.  200. 

(/)  King  V.  Bowen,8  M.  &  W. 
625. 
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Pabt  il  When  it  was  referred  to  arbitration  to  settle  the  price  of 
CH.  V.  a.  4.  ^^y^a^in  canals  and  bogs,  and  the  arbitrator  merely  directed 
one  party  to  pay  the  other  a  certain  sum,  the  Court  of  Com- 
mon Pleas  in  Ireland  held  that  it  did  not  sufficiently  appear 
that  the  arbitrator  had  dealt  with  the  matters  referred  to  him, 
and  that  the  award  was  bad  (g). 


V.  Award  rfe  pramiedSy  general  finding  presvmed  final,' 
A  few  illustrations  of  the  effect  of  the  general  terms  of  an 
award  being  held  a  decision  of  the  specific  matters  will  here 
be  given. 
Awarding  A  canal  company  agreed  to  pay  an  engineer  an  annual  sum 
mm!ra  all  ^^^  *  i^Tm  of  years,  for  the  use  of  an  engine  constructed  by 
matten.  him,  and  for  his  services  in  managing  it.  In  the  course  of 
the  term  disputes  arising,  the  parties  put  an  end  to  the  agree- 
ment, and  referred  all  matters  in  difference  between  them  to 
arbitration.  On  the  reference  the  engineer  sought  to  recover 
(among  other  things)  for  unpaid  instalments  of  the  sum 
agreed  on,  and  also  claimed  a  compensation  for  future  loss  in 
respect  of  the  part  of  the  term  unexpired.  The  company 
stated  a  set-off.  The  arbitrators,  by  their  award,  reciting  the 
submission  bonds,  and  that  they  had  fully  heard  and 
maturely  considered  all  the  evidence  produced  by  each,  and 
investigated  all  the  accounts  and  vouchers  produced  touching 
the  matters  in  difference  referred  to  them^  awarded  (but  not 
saying  that  they  did  so  **  of  and  concerning  the  premises") 
that  there  was  due  to  the  engineer  from  the  company  a 
certain  sum,  which  they  directed  the  company  to  pay  him. 
The  court  held  this  award  to  be  a  sufficiently  certain  and  final 
decision  of  all  the  matters  in  difference,  and  that  it  was  not 
necessary  to  specify  each  item  of  compensation,  or  to  say  how 
much  was  awarded  in  respect  of  the  existing  debt,  and  how 
much  for  contingent  damages,  or  to  make  any  allusion  to  the 
set-off;  but  that  the  arbitrators  were  entitled  to  fuse  the 
whole  claim  into  one  set  of  damages,  and  deducting  what 
they  thought  due  on  the  set-off,  to  state  the  balance  alone  in 
their  award  Qi). 

In  another  case,  differences  existed  between  the  parties 


C.li. 


)  Richards  v.  Browne,  9  Irish         QC)  Brown  &  the  Croydon  Oanal 
Eep.  199.  Company,  In  re,  9  A.  &  £.  582. 
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respecting  the  portion  each  was  by  agreement  between  them    Part  II. 
to  pay  of  the  sum  of  2500Z.,  for  which  judgment  had  been  '  '  ' 

previously  recovered  against  the  plaintiff  by  a  stranger,  and 
also  respecting  the  value  of  the  goods  and  stock  which  each 
had  received  from  a  farm,  and  concerning  the  costs  of  certain 
actions.  These  they  referred  to  arbitration.  The  arbitrators, 
reciting  that  they  had  taken  the  matters*in  difference  into  their 
consideration,  awarded  that  all  disputes  between  the  parties 
slioald  cease,  that  the  defendants  should  pay  the  plaintiff 
444Z.,  that  the  plaintiff  should  pay  iive-eighths  and  the 
defendants  three-eighths  of  the  costs  of  the  actions,  and  that 
all  such  sums  as  either  party  should  have  expended  on 
account  of  the  actions  should  be  deemed  as  part  payment  of 
their  respective  shares,  and  that  the  parties  should  execute 
mutual  releases.  The  court  held  the  award  sufficiently  final, 
as  they  would  presume  that  the  arbitrators  meant  that  444{. 
was  the  proportion  the  defendant  was  to  pay,  taking  the 
250OZ.  and  the  value  of  the  goods  and  stock  into  considera- 
tion, and  that  it  was  unnecessary  to  direct  the  plaintiff  to  pay 
the  remainder  of  the  25002.,  as  he  was  bound  to  do  that 
dready  (i). 

VL  AvHird  de  pram/issia^  parHculcur  finding  presumed 
final.] — A  few  examples  will  now  be  given  illustrating  the 
position  previously  laid  down,  that  where  an  award  purports 
to  be  made  concerning  the  matters  submitted,  the  courts  will 
construe  a  particular  adjudication  to  be  final,  though  the 
submission  be  general. 

On  a  general  reference  of  all  actions,  suits,  controversies,  General 
and  demands,  the  arbitrators  by  their  award  reciting  that  ][|^^"^* 
they  had  considered   the  allegations  and  evidence  of  all  respectin 

.  •  1    -I  banking 

parties  concerning  the  premises,  proceeded  to  award  that  all  account, 
actions  and  suits  pending  between  the  parties  should  cease, 
and  directed  payment  by  the  defendant  of  a  certain  sum  of 
money  which  it  stated  to  be  **  the  balance  due  on  the  banking 
account  of  the  defendant  with  the  plaintiffs."  It  was  ob- 
jected that  this  was  a  settlement  of  one  matter  only,  and  not 

(t)  Caircy  v.  Aitcheson,  2  B.  <fe      &  Ad.  432.    See  also  Hopper  r, 
C.  170.    See  also  GiUon  &  Mersey      Hackett,  1  Lev.  132. 
Navigatiou  Company,  In  re,  3  B. 


tr 

o 


submis* 
fdon. 
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Part  II.    of  all.     But  the  court  said,  if  it  could  be  shown  that  there 

^°'  ^'  ^  '  was  any  other  matter  in  difference  between  these  parties  than 

'    the  banking  account,  the  award  could  not  be  sustained  in  any 

respect ;  but  they  thought  it  lay  on  the  party  who  impeached 

it  to  show  that  there  was  some  other  matter  in  difference  ; 

and  that  otherwise  they  could  not  intend  it,  though  the 

reference  was  of   all  matters   in   difference  between  the 

parties  (ft). 

Ordering         j^  award  made  de  et  super  pnemissis,  that  the  parties 

day  before   shall  execute  mutual  releases  of  all  actions  and  demands 

before  a  certain  day,  is  good,  though  that  day  be  before  the 

day  of  the  date  of  the  submission,  for  the  court  will  not 

presume  that  any  new  controversies  arose  in  the  intervening 

period :  but  if  it  be  shown  that  any  new  demands  arose  in 

the  interval,  the  award  will  be  void  in  toto  (Q. 

Award  on        jf^  on  a  reference  of  all  controversies,  the  award  be  made 

de  prsemissis,  and  merely  contain  an  adjudication  respecting 

one  action  betweeo  the  parties,  this  will  be  held  final,  for  it 

will  be  intended  that  the  award  is  made  of  all  matters 

submitted  to  the  arbitrator,  and  it    need    not   state   that 

there  were  no  other  matters  in  difference  than  the  matters 

in  the  cause  (m). 

Thus  the  court  supported  as  final  an  award  on  a  reference 
of  all  actions,  controversies,  and  suits,  which,  after  reciting 
the  pendency  of  one  action,  awarded  de  et  super  prssmissis, 
that  each  party  should  pay  his  own  costs,  and  that  the 
defendant  should  pay  the  plaintiff  five  shillings  for  making 
the  first  breach  in  the  law  (n).  So,  if  a  cause  and  all  matters 
in  difference  be  referred,  and  the  award,  purporting  to  be 
concerning  the  matters  in  difference  only,  direct  that  the 
defendant  shall  pay  the  plaintiff  a  certain  sum  in  full  of  all 
demands  in  the  cause,  this  will  be  held  sufiiciently  final,  if  it 
be  not  proved  that  there  are  other  matters  out  of  the  cause 
on  which  the  arbitrator  has  omitted  to  award  (o). 


(k)  Inpram  v,    Milnes,  8  East,  Wyatt  v.   Curnell,  1  DowL  N.  S. 

444.  327. 

(I)  Ward  r.  Uncom,    Cro.  Car.  (n)    Hawkins   v.    Oolclongh,    1 

216  ;  Buafield  v.  Buafield,  Cro.  Jac.  Burr.  276. 

677  ;    Barnes  v.    Greenwel,   Cro.  (o)  Day  v,  Bonnin,  3  Bing.  N.  C. 

Eliz.  868.  219 ;  Wynne  v.  Edwards,  12  M.  & 


(m)  Baspole's  case,  8  Rep.  97  b ;     W.  708. 
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X  So,  where  an  arbitrator  had  to  award  of  and  concerning  all  Part  li. 
matters  of  account  then  pending  between  L.  and  C,  and  he  '  '  ' 
awarded  of  and  concerning  the  premises  that  L.  should  pay 
C.  a  certain  specified  sum,  "  the  amount  due  in  respect  of  the 
W.  farm  account,"  and  a  further  sum  "  due  from  him  to  C.  in 
respect  of  shares  in  the  W.  Cement  Company,**  the  award 
was  held  sufficiently  final  on  demurrer  when  set  out  on  the 
record  in  an  action  (p). 

VII.  Whether  matter  presumed  decided  when  award  sUenf]  Award 
— Even  where  it  has  been  proved  that  there  were  other  BomeUmes 
matters  in  diflFerence  before  the  arbitrator  than  those  on  presumed 

a  decision. 

which  the  arbitrator  has  adjudicated,  the  rule  of  presuming 
in  favour  of  the  sufficiency  of  the  award  has  been  carried  so 
far,  that  his  silence  respecting  them  has,  in  many  instances^ 
been  held  not  to  make  the  award  bad,  but  somehow  to 
amount  to  a  decision  concerning  them  (q). 

An  award  was  sustained  where,  on  a  reference  respecting  Equitable 
some  causes  and  all   matters  in  difference,  the  arbitrator^  noticed  in 
reciting  that  he  had  considered  all  the  evidence  and  papers  *w»^' 
toucbiDg  the  matters  in  difference,  awarded  respecting  the 
actions  only,  although  it  appeared  that  the  plaintiff  had  set 
up  an  equitable  claim,  which  the  arbitrator  did  not  notice, 
deeming  it  wholly  unsustainable  (r). 

By  order  of  Nisi  Prius,  an  action  for  a  tort  and  all  matters  Cross 
in  difference  were  referred,  and  a  verdict  was  taken  for  the  defaidimt. 
plaintiff,  subject  to  the  reference.  Before  the  arbitrator,  the 
defendant  claimed  a  sum  as  the  balance  of  an  account,  which 
sum  the  plaintiff  admitted  to  be  due.  The  award  reciting 
that  all  matters  in  difference  were  referred,  awarded  (though 
not  saying  de  prssmissis)  that  a  verdict  should  be  entered  for 
the  plaintiff  for  a  certain  amount  of  damages,  but  made  no 
mention  of  the  sum  admitted  to  be  due  to  the  defendant. 
The  court  held  that  it  sufficiently  appeared  from  the  award, 
jthat  the  arbitrator  had  decided  concerning  all  the  matters 
referred  to  him,  and  said  that  if  he  had  used  in  the  award 
the  words  de  prsBmissis,  there  could  have  been  no  doubt  upon 

(p)  Harrison  v.  Lay,  13  C.  B.  N.     Trippet,  1  W.  Saund.  33  a. 
S.  528.  (r)  Craven  v.  Craven,  7  Taunt, 

ig)  See  the  notes  to  Birks  v.     642. 
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the  subject ;  for  jthey  considered  that  the  fair  interpretation 
to  be  put  on  the  award  was,  that  the  arbitrator  gave  as 
damages  the  sum  which  he  found  to  be  due  after  settling  all 
accounts  between  the  parties  («). 

In  close  accordance  with  the  above  decision  is  the  follow- 
ing case.  On  a  reference  of  an  action  for  the  balance  of  the 
price  of  some  horses,  together  with  all  matters  in  diflFerence, 
the  defendant  made  a  claim  before  the  arbitrator  for  an 
alleged  breach  of  warranty  of  the  horses'  soundness;  the 
arbitrator  awarded  "  of  and  concerning  the  matters  in  diflFer- 
ence/' that  the  plaintiff  had  no  cause  of  action  against  the 
defendant,  but  was  silent  respecting  the  defendant's  claim ; 
the  court  held  the  award  sufl&cient,  and  said  they  would  pre- 
sume the  arbitrator  took  the  claims  of  both  parties  into  his 
consideration  (t). 

In  a  later  case,  however,  where  a  cause  and  all  matters 
were  referred,  the  arbitrator  found  specifically  on  each  of 
the  issues  in  the  action,  determining  in  favour  of  the 
defendant  the  issue  on  a  plea  which- went  to  the  whole  cause 
of  action.  The  award  took  no  notice  of  a  claim  by  the 
plaJntiflF  respecting  a  matter  in  diflference  not  in  the  action, 
though  the  arbitrator  swore  that  he  had  taken  it  into  his 
consideration.  The  court,  on  the  strength  of  the  authorities^ 
especially  of  that  of  Grai/  v.  Owennap  (u),  held  that  they 
could  not  set  aside  the  award  for  this  omi^^^sion.  Lord 
Abinger,  C.  B.,  however,  saying  that  had  the  matter  been 
res  integra,  he  should  have  been  disposed  to  have  thought 
the  award  void ;  and  that  as  the  award  was  in  writing,  its 
silence  as  to  any  matter  in  diflference  brought  before  the 
arbitrator,  prevented  it  from  being  a  suflScient  exercise  of  the 
authority  vested  in  him  by  the  submission  (x). 

In  one  case,  in  which  it  appeared  by  affidavit  that  on  the 
reference  the  plaintiflf  made  a  claim  not  included  in  the 
cause,  on  which  claim  no  award  was  made;  Coleridge,  J., 
held  that  the  award,  though  made  of  and  concerning  the 
matters  referred,  was  not  final,  and  set  it  aside  on  the  ground 


(«)  Gray  v,  Gwennap,  1  B.  &  A. 
106. 

(0  Hayllar  v.  Ellis,  3  M.  &  P. 
553. 


(u)  1  B.  &  A.  106. 
(x)  Dunn  y.  Warlters,  9  M.  &  W. 
293. 
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tiiat  there  was  no  decision  ad  to  the  matter  in  difference  out    Part  li. 

ofthe  action  (y).  oh^.^. 

In  a  case  before  Lord  Ellenborougb,  C.  J.,  when  on  a  suence  on 
general  reference  the  defendant  set  up  a  claim  to  be  indem-  ^^^L 
niiied  against  a  liability  on  certain  bills  of  exchange,  and 
the  award  did  not  notice  the  claim,  the  court  construed 
the  silence  of  the  arbitrator  to  ariiount  to  an  omission  to 
decide  the  point,  and  held,  the  award  bad  in  consequence, 
although  it  purported  to  be  made  touching  the  matters  in 
difference  (z). 

More  recently,  however^  where  a  cause  and  all  matters  in  Croes 
difference  were  referred,  the  defendant  made  a  cross  claim  defenduat. 
for  damages.  The  award,  purporting  to  be,  "of  and  con- 
cerning the  matters  so  referred  as  aforesaid,"  disposed  of  the 
issues,  directing  the  defendant  to  pay  the  plaintiff  a  certain 
sum,  on  payment  of  which  the  plaintiff  was  to  execute  to 
the  defendant  a  general  release.  The  Court  of  Common 
Pleas  distinctly  overruling  Oyde  v.  Boucher  (a),  (which 
opinion  they  have  since  ratified  (&) )  held  the  award  suffi- 
cient (c). 

And  the  case  was  affirmed  in  the  Exchequer  Chamber.  Gnlding 
There  Parke,  B.,  stated  the  governing  principle  thus :  "  The  ^^^^^^"^ 
rule  is  this, — where  there  is  a  further  claim  made  by  the  Bilent, 
plaintiff  or  a  cross  demand  set  up  by  the  defendant,  and  the  *'^^^'' 
award  professing  to  be  made  of  and  concerning  the  matters 
referred  is   silent  respecting  such   further  claim   or  cross 
demand,  the  award  amounts  to  an  adjudication  that  the 
plaintiff  has  no  such  further  claim,  or  that  the  defendant's 
cross  demand  is  untenable ;  but  where  the  matter  so  set  up 
from  its  nature  requires  to  be  specifically  adjudicated  upon, 
mere  silence  will   not  do,"    And  he  illustrated  the  latter 
position  by  the  case  of  an  arbitrator  called  upon  to  decide 
upon  which  of  two  demises  a  plaintiff  in  ejectment  was 
entitled  to  recover,  or  whether  or  not  a  partnership  existed 
between  two  person?,  or  what  was  the  interest  that  a  party 
took  in  certain  property,  whether  an  estate  tail  or  an  estate 

{3)  Gyde  v,  Boucher,  5  Dowl.         (6)  Duke  of  Beaufort  v.  Swansea 
127.  Harbour  Tnwtee»,  29  L.  J.  C.  P. 


58, 


(z)  Mitchell  v.  Staveley,  16  East^     241,  S.  C.  8  C.  B.  N.  S.  156. 


(o)  S-Dowl.  127.  B.  441. 


(c)  Cieswick  v,  Harrison,  10  C. 
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in  fee,  and  said  that  in  such  cases  a  general  award  professing 
to  adjudicate  upon  all  the  matters  referred  would  not 
suffice  (d). 

Though  by  s.  63  of  the  Lands  Clauses  Consolidation  Act> 
1845,  the  arbitrator,  on  estimating  the  compensation,  is  to 
have  regard  not  only  to  the  value  of  the  land  taken,  but  to 
the  damage,  if  any,  by  severance,  and  the  landowner  claims 
compensation  for  his  land  taken  and  for  severance  damage 
also,  the  award  will  be  good  if  it  give  compensation  for  the 
value  of  the  land  only,  for  the  court  will  assume  from  the 
silence  of  the  arbitrator  that  he  is  of  opinion  that  there  is  no 
damage  by  severance  {e) 


Event  con- 
ditional on 
voluntary 
act. 


VIII.  Conditional  awardJ] — An  award  leaving  the  result 
conditional  on  the  voluntary  performance  by  one  party  of  some 
particular  act  for  the  benefit  of  the  other,  seems  generally 
open  to  the  objection  of  not  being  final  (/).  The  remarks  of 
Lord  Brougham  in  the  following  case  point  out  what  sort  of 
a  condition  may  properly  be  imposed  in  certain  cases. 

An  action  was  brought  by  a  subscriber  against  a  company 
for  the  value  of  his  shares,  on  the  ground  that  they  had 
engaged  in  speculations  foreign  to  their  original  undertaking. 
The  company  having  brought  a  cross  action  for  calls,  both 
were  referred ;  and  the  arbitrator  among  other  things, 
awarded  that  the  subscriber  was  entitled  to  decree  for  a 
certain  specified  sum  as  the  price  of  his  shares,  which  sum, 
after  deducting  what  was  awarded  for  the  calls,  the  award 
proceeded  to  find  that  he  was  entitled  to  receive  from  the 
company  on  surrendering  or  transferring  his  shares  to  them, 
or  to  any  person  they  might  direct.  The  House  of  Lords  held 
the  award  not  to  be  final,  since  it  merely  said  conditionally 
that  if  the  subscriber  chose  to  give  up  his  shares,  the  com- 
pany should  pay  him  so  much,  that  the  direction  should  have 
been  in  positive  terms  that  the  subscriber  should  surrender 
his  shares,  and  that  the  company  should  pay  him  the  com« 
pensation  awarded ;  and  Lord  Brougham  said,  '<  It  is  in  vain 


{d)  Harrison  v.  Creawick,  13  C. 
B.  399.  See  more  recently  Jewell 
v.  Christie,  36  L.  J.  C.  P.  168, 
S.  C.  L.  R.  2  C.  P.  296. 


(e)  Dake  of  Beaufort  v.  Swansea 
Harbour  Trustees,  29  L.  J.  C.  P. 
241,  S.  C.  8  C.  B.  N.  S.  166. 

(/)  Crofts  V.  Harris,  Carth.  187. 
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to  argue  that  this  direction  was  the  same  as  a  direction  to    Pabt  n. 

CH  V   s«  4. 

a  pariy  to  do  so  and  so  upon  another  producing  letters  of  '  '  '  ' 
administration,  or  that  it  was  like  the  case  of  a  party  who  is 
directed  to  do  so  upon  a  discharge  being  executed  to  him." 
"There  was  no  necessary  connexion  between  the  arrangement 
which  the  arbitrator  was  in  the  course  of  directing,  and  [the 
stthscriber]  divesting  himself  of  his  property  in  ceasing  to  be 
a  shareholder  "  (gr). 

On  a  reference  respecting  a  claim  by  the  plaintiff  for  work 
done,  an  award,  that  the  work  done  was  rated  at  a  certain 
sum,  and  that  for  that  the  plaintiff  should  accept  a  bill  of 
sale  of  a  part  of  a  ship,  was  considered  bad,  for  not  directing 
the  defendant  to  give  the  bill  of  sale  in  question,  on  the 
ground  that  if  the  defendant  refused  to  deliver  it,  the  plaintiff 
could  not  assign  a  breach  of  the  award,  and  that  the  court 
could  not  imply  any  order  to  deliver,  so  as  to  make  the  award 
good  by  implication  (h). 

But  an  award,  *'  that  one  shall  keep  and  enjoy  the  goods, 
paying  so  much  money  to  the  other,"  though  objected  to 
on  the  ground  that  there  was  no  positive  direction  to  pay  the 
money,  was  held  good  as  amounting  to  an  award  to  pay  the 
amount  (i). 

A  conditional  direction  in  an  award  otherwise  final,  is  Condi- 
often  perfectly  valid.    Thus  a  direction  to  do  an  act  on  the  taction 
premises  of  a  third  party,  though  void  if  absolute,  as  ren-  valid, 
dering  a  party  liable  to  an  action  of  trespass,  is  perfectly 
good,  if  it  be  made  conditional  on  obtaining  the  consent 
of  the  owner  of  the  land  (A).    So,  where  the  lease  of  certain 
premises  was  awarded  to  the  defendant,  and  it  was  provided 
that  if  the  rent  awarded  to  be  paid  by  him  were  not  paid, 
the  award  should  be  void  as  to  his  enjoying  the  lease;  the 
court  held  the  award  good,  notwithstanding  the  conditional 
award  as  to  the  lease,  for  it  became  absolute,  if  the  defendant 
paid  the  rent,  and  if  he  did  not,  he  lost  the  enjoyment  by  his 
own  default  (T). 

If  an  award  contain  a  proviso  that  it  shall  be  wholly  void  Award 

co]idi-< 

(g)  BttiUie  u.  Edinburgh  Oil  Gas         (k)  Turner  v.  Swainaton,  1  M. 

Company,  3  C.  &  T.  639.  &  W.  572.    See  P.  II.  ch.  8,  s.  4, 

(A)  Clapcott   V.    Davy,    1    Ld.  d.  3. 
Baym.  611.  (0  Furser  v,  Prowd,  Cro.  Jac. 

(t)  SUles  V.  Triste,  1  Sid.  64.  423. 

T 
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on  the  happening  of  a  certain  event,  whether  that  event  be 
within  the  control  of  the  parties  to  the  reference  or  not,  the 
award  will  be  bad  in  toto,  for  by  adding  the  proviso,  the 
arbitrator  has  prevented  his  decision  being  a  certain  and 
final  termination  of  the  matters  in  dispute.  Thus,  where  it 
was  awarded  that  one  should  pay  the  other  so  much  money, 
and  that  the  latter  should  give  the  former  a  release,  provided 
that  if  the  first  should  be  discharged  of  any  arrears  due  to 
soldiers  by  an  act  of  indemnity,  then  the  award  should  be 
void ; — the  award  was  held  not  final  (m) :  and  the  like  result 
followed  where  the  award  provided,  that  if  either  party  were 
dissatisfied  with  the  award,  and  within  a  specified  time  paid 
a  small  sum  to  the  other,  the  award  should  be  void,  and  the 
parties  be  at  liberty  to  proceed  against  each  other  as  before 
the  award  {n). 

Where  a  submission  authorized  the  arbitrator  to  set  aside 
certain  deeds,  and  gave  him  power  to  direct  what  should  be 
done,  and  he  awarded  that  certain  specified  deeds  should  be 
set  aside,  ''  if  and  so  far  as  the  same  respectively  are  in  force, 
and  if  and  so  far  as  I  have  jurisdiction  to  set  the  same  aside, 
and  if  I  have  no  power  to  set  them,  or  any  of  them  aside, 
I  declare  that  the  rest  of  my  award  is  yet  to  stand  ";  Turner, 
L.  J.,  was  of  opinion  that  the  award  was  not  final  (o). 


Alterna- 
tive award 
good. 


IX.  Award  in  the  cUternative,] — ^An  award  in  the  alterna- 
tive is  sufficiently  certain  and  final. 

Thus  an  award  to  pay  lOOL  at  such  a  day,  or  if  the  party 
do  not  pay  it  by  the  day,  to  pay  llOZ.  at  a  future  day,  is  good, 
for  the  additional  payment  is  in  the  nature  of  a  penalty, 
which  the  arbitrator  has  a  power  to  impose  (jp).  So,  an 
award  is  good  which  orders  a  party  to  pay  a  certain  sum  by 
instalments  on  several  days,  and  if  he  fail  on  the  first  day,  to 
pay  the  whole  sum  immediately  afterwards  (q).  So,  on  a 
difference  respecting  a  right  of  way,  the  award  was  sustained, 
■which  directed  that  in  case  the  way  were  taken  away,  the 


(m)  Kinge  v.  Fines,  Sid.  59  ; 
Vin.  Ab.  Arb.  H.  18. 

(n)  Sherry  v.  Bichardson,  Pop. 
15. 

(o)  Nickels  v.  Hancock,  7  Be 
G.  M,  &  G.  300. 


(p)  Royston  t^.  Rydall,  Roll  Ab. 
Arb.  H.  8,  p.  250  ;  Com.  Dig.  Arb. 
E.  15. 

(q)  KnockiU  v.  WithereU,  2  Keb. 
838. 
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plaintiff  was  to  pay  so  much  less  than  a  specified  sum,  and  if    Pabt  ll. 
not,  so  much  more  (r).  ' 

If  an  award  direct  one  of  two  things  to  be  done,  and  one  O^^,  «l*«r- 
of  them  be  uncertain  or  impossible,  the  award  is  nevertheless  uncertain 
sufficiently  certain  and  final,  if  the  second  alternative  be  |^^}^^^" 
certain  and  possible  ;  and  it  will  be  incumbent  on  the  party 
to  perform  the  second  alternative  (s) ;  as,  for  instance,  if  the 
direction  be  that  defendant  should  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  a  certain  action,  or  pay 
a  sum  of  money,  and  there  be   no  such  action  in  fact^ 
the  award  is  good  to  compel  the  defendant  to  pay   the 
money  (t).    So,  if  it  be  to  deliver  a  deed  which  is  not  in  his 
power  or  possession,  or  to  pay  a  sum  of  money,  the  party 
must  perform  the  alternative  of  paying  the  money,  which  is 
within  his  power  (u). 

An  award  that  the  defendant  should  pay  the  plaintiff 
lOOL  by  such  a  day,  or  should  find  two  sureties  to  be  bound 
with  him  to  the  plaintiff  to  pay  the  1002.  by  202.  a  year, 
mitil  the  whole  be  paid,  was  held  a  good  award  as  to  the 
former  part,  but  void  as  to  the  latter,  and  not  even  to  give 
the  defendant  the  liberty  of  electing  whether  he  would  pay 
the  1002.  at  once,  or  find  the  sureties  to  secure  the  yearly 
instalments  (x). 

X.  Award  reserving  (yrddegatirigjudic^  — ^An  Arbitrator 

arbitrator  cannot  in  his  award  reserve  either  to  himself,  or  !!f^* 

'         reserve  or 

delegate  to  another,  the  power  of  performing  in  future  any  delegate 
act  of  a  judicial  nature  respecting  the  matters  submitted  (y).  *'*  °"  ^' 
His  duty  is  to  make  a  final  and  complete  determination 
respecting  them  by  his  award,  and  it  is  a  breach  of  that  duty 
to  leave  anything  to  be  determined  hereafter. 

Thus  an  award  directing  the  defendant  to  leave  on  certain  Beserva- 
land  80  many  trees,to  the  plaintiff  for  house-bote  and  hedge-  ^^t»to 
bote,  as  the  arbitrators,  upon  advice  with  counsel  at  the  next  ^  ^e°^' 


selves. 


(r)  Collet  t7.  PodweD,2Keb.670.  (y)  Winch  v,  Saunders,  2  Rolle 

(<)  Simmondflv.Sinune,!  Taunt.  Bep.    214  ;  S.  C.  Cro.  Jac.  584  ; 

W8.  Palmer,  145  ;  Thorp  v.  Cole,  2  C. 

(t)  Wharton t?.  King,2  B.  &  Ad.  M.  &  K  367  ;  S.  C.  4  Dowl.  467 ; 

^28.                          ^  Com.   Dig.  Arb.  E.  16  ;  Selby  v. 

M  Leev.£lkuis,12Mod.685.  Boflsell,  12  Mod.  139;   Nott  v. 

,  (x)  Oldfield  V.  Wibner,  1  Leon.  Long,  9  G.  IL  B.  R.  dted  in  Cay* 

^40, 304.  hiU  V.  Fitagerald,  1  Wils.  28. 
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Part  II. 
ou.  V.  a.  4. 


When 
award 
good, 
though 
reserva- 
tion void. 


Arbitrator 

cannot 

delegate. 


assizes,  should  appoint,  was  held  void  as  imperfect,  and  as 
reserving  a  future  authority  to  themselves  (»), 

The  same  was  held  respecting  an  award  which  directed  A. 
to  pay  B.  certain  sums  by  instalments,  and  to  give  B.  a  bond, 
and  to  execute  a  warrant  of  attorney  to  enter  judgment 
thereon  to  secure  the  payment,  but  that  the  warrant  should 
be  lodged  with  the  arbitrators,  and  that  judgment  should  not 
be  entered  thereon  without  their  consent  (a). 

Where  the  award  ordered  the  defendant  to  pay  a  sum  to 
the  plaintiffs,  with  a  proviso,  that  if  it  should  afterwards 
appear  to  the  arbitrators  that  the  plaintiffs  had  not  discharged 
the  defendant  from  certain  debts,  in  which  he  was  bound  for 
them,  that  so  much  of  the  sum  should  be  repaid  by  them  as 
to  the  arbitrators  should  seem  due ;  the  award  was  considered 
bad,  for  these  words,  "  if  it  should  appear/'  were  construed  to 
be  a  retention  by  the  arbitrators  to  themselves  of  a  discre- 
tionary power  of  judging  hereafter  (6), 

Sometimes,  however,  the  award  may  be  good,  though  the 
reservation  be  void.  An  arbitrator,  to  whom  power  was 
given  to  award  respecting  the  use  of  a  stream,  decided  the 
question  referred,  and  ordered  certain  works  to  be  made  by 
the  defendant,  but  contemplating  in  his  award  the  possibility 
of  differences  arising  respecting  the  execution  of  the  works, 
he  reserved  to  himself  the  power  of  deciding  them,  and  then 
making  a  final  award,  stating  at  the  same  time  that  his  pre- 
sent award  was  final,  unless  the  plaintiff  complained  within  a 
certain  time.  The  court  held  the  reservation  of  authority 
void,  but  the  rest  of  the  award  good,  as  it  contained  a  final 
decision  on  the  matter  referred  (c).  The  reservation,  it  will 
be  seen,  was  not  a  reservation  of  authority  to  decide  on  any 
of  the  subject-matters  of  the  reference,  but  on  matters  nob 
submitted,  consequently  the  reservation  was  a  mere  excess 
of  authority. 

In  pursuance  of  the  rule  which  forbids  the  delegating  a 
judicial  authority,  the  award  is  bad  if  the  arbitrators,  instead 
of  deciding  the  matter   submitted,  award,  that  the  parties 


(z)  Thinne  v.  Rigby,  Cro.  Jac. 
314. 

{a)  Lindsay  v,  Lindsay,  11  Lr. 
C.  L.  Rep.  311. 

(&)  Winch  V.  Saunders,  2  RoUe 


Rep.  214 ;  S.  C.  Palm.  145. 

(c)  Maiiser  v.  Heaver,  3  B.  & 
Ad.  295  ;  Goddard  v.  Mansfield,  19 
L.J.  Q.  B.  305. 
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shall  abide  by  the  award  of   a  third  person  whom  they    Part  li. 
name  {d) ;  or  that  the  defendant  shall  account  before  such  ^"'  ^'  ^   ' 
auditors  as  the  plaintiff  shall  assign,  and  if  he  be  found  in 
arrears,  shall  pay  the  amount  (e). 

Apartial delegation  of  authority  equally  vitiates  the  award ;  Partial 
as,  for  instance,  if  on  a  reference  to  settle  the  terms  and  con-  ^  ^*  ^^^ 
ditions  of  a  lease  of  certain  premises,  the  arbitrators  direct 
them  to  be  put  into  repair  to  the  satisfaction  of  a  person 
named  in  the  award ;  or,  after  determining  the  head  of  water 
a  miller  might  keep,  ordering  the  miller  to  put  up  such 
durable  marks  for  denoting  the  height  of  water  as  a  specified 
surveyor  should  direct  (/) ;  for  that  amounts  to  a  trans- 
ferring to  the  party  named  a  portion  of  the  authority  vested 
in  themselves  (g). 

An  award  that  the  defendant  should  pay  to  the  plaintiff  Delegating 
a  certain  sum,  unless  within  a  definite  time  the  defendant 
should  exonerate  himself  by  affidavit  from  certain  payments 
and  receipts,  in  which  case  he  was  to  pay  a  less  sum,  was  held 
bad  by  Lord  Kenyon,  on  the  ground  that  the  arbitrators, 
instead  of  determining  all  the  points  in  dispute,  had  left  one 
sum  in  dispute  to  be  decided  by  the  person  who,  of  all 
others,  was  least  qualified  to  decide  it,  namely,  the  defendant 
himself  (A). 

So,  when  the  arbitrator  directed  that  A.  should  pay  B.  501 
and  that  A  should  beg  B/s  pardon  in  such  manner  and  in 
»uch  place  as  B.  should  appoint,  the  award  was  held  void  as 
to  the  latter  direction,  because  giving  B.  the  power  to 
determine  the  time  and  place,  was  making  him  a  judge  in  his 
own  cause,  which  the  arbitrator  ought  to  have  determined ; 
and  though  time  and  place  were  but  circumstances,  yet  in 
that  sort  of  satisfaction  they  make  the  most  considerable 
part  {i). 

There  seems  to  be  an  exception  to  the  rule  against  dele-  Exception 
gating  authority  in  respect  of  costs.      For  an  award,  which  to  the 
directs  the  payment  of  such  costs  as  shall  be  taxed  by  the  Master  tiie 
officer  of  the  superior  court  which  has  cognizance  of  the  sub-  costs. 

(d)  Lower  v.  Lower,  RoUe  Ab.  (g)  Tomliii  v.  Mayor  of  Ford- 
Arb.  B.  20 ;  KoUe  Ab.  Arb.  H.  11.      wich,  5  A.  tfe  E.  147. 

(e)  EoUe  Ab.  Arb.  L  9.  (A)  Pedley  v.  Goddai'd,  7  T.  B. 
(/)  Johnson  v,  Latham,  19  L.  J.      73;  See  Rous  v,  Lun,  1  Keb.  669. 

Q.  B.  329.  (i)  Glover  v.  Barrie,  1  Salk.  71. 
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Part  II.  mission,  is  undoubtedly  good  (ft),  though  if  the  award  direct 
^'  ^'  "•  •  the  costs  to  be  taxed  by  one  not  an  officer  of  the  court,  it  will 
be  bad,  as  delegating  a  judicial  authority,  even  where  it  pro- 
vides that  the  costs  shall  be  such  as  a  Master  in  Chancery 
would  allow.  Though  a  reference  to  a  stranger  is  judicial, 
yet  it  seems  the  officer  of  the  court,  in  taxing  costs,  is  con- 
sidered as  acting  in  a  ministerial  capacity  only  (t).  If  this  be 
so,  this  class  of  cases,  which  has  been  termed  an  exception  to 
the  general  rule,  would  fall  properly  into  the  class  next  con- 
sidered. Before  leaving  this  subject,  it  may  be  observed,  that 
it  is  only  to  causes  in  the  superior  courts  that  this  exception 
applies,  for  the  arbitrator  must  ascertain  for  himself  the 
amount  of  costs  in  a  cause  in  an  inferior  court,  and  cannot 
delegate  that  duty  to  the  officers  of  the  inferior  court  (m). 


Arbitrator 
may  re- 
serve or 
delegate 
ministerial 
duties. 


Measure' 
ment  of 
land. 


XL  Award  resemng  or  delegating  ministerial  duty.'] — An 

important  distinction  has  been  taken  by  the  courts,  that 
though  the  arbitrator  cannot  reserve  a  further  ^'i^ici^iZ  act  to 
be  done,  he  may  reserve  a  further  mini^rial  act  to  be  done 
either  by  himself  or  a  stranger,  at  any  time,  even  after  the 
time  limited  for  making  the  award  has  expired  (n). 

Whether  the  matters  are  referred  to  be  finally  decided  by 
the  arbitrator,  or  whether  he  is  simply  to  make  a  valuation 
of  certain  landed  property,  after  ascertaining  in  his  award 
the  rate  to  be  charged  per  acre,  he  may  direct  the  number  of 
acres  to  be  ascertained  by  measurement,  for  measuring  is  a 
merely  ministeiial  act  (o). 

Where  the  arbitrators  to  whom  it  was  referred  to  fix  the 
price  of  an  estate,  stated  in  their  award  the  sum  to  be  paid, 
and  the  number  of  acres  in  the  whole  estate,  and  added,  that 
if  there  were  any  error  in  the  admeasurement  an  allowance 
should  be  made  at  the  rate  of  a  certain  amount  per  acre. 


(k)  See  post,  p.  285.  Selby  r. 
Russell,  12  Mod.  139  ;  Lingood  t\ 
Eade,  2  Atk.  601  ;  Thorp  v.  Cole, 
2  C.  M.  &  R.  367  ;  S.  C.  4  Dowl. 
457 ;  Pedley  v.  Goddard,  7  T.  R. 
73  ;  Won-el  v.  Atworth,  Sid.  358 ; 
Cargey  V.  AitcheHOo,  2  B.  &  C.170. 

{l)  Knott  V.  Long,  2  Strange, 
1025. 

(m)  Addison  v.  Gray,  2  Wils. 


293. 

(n)  Winch  v.  Saundei-s,  2  Rolle 
Bep.  214  ;  S.  C.  Palm.  145  ;  Cro. 
Jac.  684 ;  Thorp  v.  Cole,  2  C.  M. 
&R..367;  S.C.4Dowl.457. 

(o)  Thorp  V.  Cole,  4  Dowl.  457  : 
S.  C.  2  C.  M.  &  R.  3C7  ;  Winch  v. 
Saunders,  2  Rolle  Rep.  214  ;  Hun- 
ter 0,  Bennison,  Hard.  43. 
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either  less  or  more  than  the  admeasurement,  if  the  mistake    Part  ii. 
were  in  the  land  on  one  side  of  a  brook,  but  an  allowance  ' 

of  twice  the  amount  per  acre  if  the  mistake  were  in  the  land 
on  the  other  side ;  the  court  held  that  the  award  was  not 
certain  and  final,  as  the  arbitrators  had  not  stated  how  much 
of  the  estate  they  considered  lay  on  each  side  of  the  brook 
respectively,  so  that  there  were  no  means  of  ascertaining  to 
what  extent  the  double  rate  per  acre,  for  additions  and  deduc- 
tions, or  to  what  extent  the  single  rate  only  was  to  be  allowed. 
The  court  however  added,  that  if  the  addition  or  deduction 
upon  admeasurement  had  been  to  be  made  at  a  uniform  rate 
per  acre  as  to  all  the  land,  the  award,  according  to  the  rule, 
^'idcertum  est  quod  certum  reddi  potest,"  would  have  been 
good  (p). 

In  an  old  case,  two  judges  were  of  opinion  that  a  reserva-  "W^ietlier 
tion  of  a  power  to  value  certain  goods  was  a  reservation  of  ministerial 
a  judicial  power,  and  therefore  void ;  Powell,  J.,  however,  <^®^®'- 
thought  it  merely  ministerial.     The    award  being  bad  on 
other  grounds,  it  did  not  become  necessary  to  determine  the 
point  (q).     In  more  recent  cases,  a  valuer's  functions  have 
been  treated  as  of  a  judicial  character  60. 

Arbitrators  often  direct  the  parties  to  execute  bonds,  re-  Reserving 
leases,  or  other  documents,  to  be  settled  by  themselves  or  S!^^]^' 
others.     Such  a  direction  will  sometimes  avoid  the  award,  deeds, 
sometimes  not,  according  as  in  each  case  it  is  treated  as  a 
reservation  of  a  judicial  or  ministerial  duty. 

A  reservation  to  the  arbitrator  is  generally  construed  to  R^wrva- 
be  judicial.  Thus  it  has  been  held,  that  if  arbitrators  award  arbitrator, 
that  the  defendant  shall  pay  the  plaintiff  a  sum  certain,  and 
in  security  for  the  payment  shall  execute  such  a  bond  as 
they  shall  advise  (s)  ;  or  that  the  defendant  shall  secui-e  the 
payment  of  such  a  sum  to  the  plaintiff  in  such  a  manner  as 
they  shall  advise,  the  award  is  invalid  (t). 

So  also  a  direction  to  execute  such  bond  by  way  of  security  ^e'^*" 

-,  --  ii"  ^'on  to 

for  the  sum  awarded,  or  such  releases  as  a  stranger  shall  stranger. 

(p)  Hopcraft  v.  Hickman,  2  S.  F.  26.    See  ante,  p.  206. 

&  S.  130.  («)  Rolle  Ab.  Arb.  H.  4,  p.  250. 

iq)  Cockson  v.  Ogle,  1  Lutw.  (t)  19  E.  IV.  1,  cited  in  Hunter 

550.  V,  !Benni&on,  Hard.  43. 

(r)  Anderson  v,  Wallace,  3  C.  <b 
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Part  II.    advise,  has  been  considered  equally  bad  (u),  though  the  dis- 
"'   '  '  '  tinction  in  principle  between  these  and  the  next  class  of 
cases  does  not  seem  very  clear.    It  may  be  observed  that  an 
award  thai  one   shall  release  another,  by  the  advice   of 
J.  S.,  has  been  held  good  (x), 
iieserva-         If  the  direction  be,  that  one  party  shall  execute  to  the 
connsci.      other  such  a  bond,  by  way  of  security  for  the  amount,  as  his 
opponent's  counsel  shall  advise,  or  if  the  award  direct  that 
the  one  shall  execute  to  the  other  a  general  release,  as-fully 
and  beneficially  as  counsel  shall  advise,  the  award  has  been 
held  to  be  good ;  for  it  is  said  that  the  delegation  to  the 
counsel  in  either  case  is  not  a  delegation  to  him  as]arbitrator , 
and  that  he  has  no  power  to  perform  any  judicial  act,  but  acts 
in  a  ministerial   capacity  only,  for  the  arbitrators  having 
directed  the  extent  of  the  bond  and  release,  the  counsel  has 
only  to  make  them  as  strong  in  law  as  he  can  (y).    Where,  in 
in  order  to  decide  the  title  to  certain  land,  the  arbitrator 
awarded,  that  an  action  should  be  conceived  by  the  advice 
of  certain  counsel,  this  was  held  to  be  a  reference  to  their 
judgment,  not  on  the  substance,  but  only  on  the  form  (z). 

The  following  case  illustrates  the  rule,  that  only  the  formal 
drawing  up  of  the  isBtrument  may  be  deputed,  and  that  the 
award  must  determine  its  nature  and  character.  On  a  refer- 
ence respecting  the  right  to  a  certain  house  and  premises  the 
award  which  directed  certain  parties  to  execute  to  another 
party  all  such  conveyances,  releases,  and  assurances,  as  might 
be  necessary  to  pass  their  respective  interests  to  him,  was 
held  void  in  toto,  because  it  did  not  specify  the  manner  in 
which  the  conveyance  was  to  be  eflfected,  but  reserved  to  the 
arbitrator,  in  case  of  dispute,  a  power  to  appoint  a  counsel  or 
solicitor  hereafter,  to  decide  as  to  what  should  be  the  proper 
conveyances,  releases,  or  assurances,  and  as  to  the  clauses, 
provisions  and  covenants  which  they  were  to  contain  (a). 

If  the  arbitrators,  on  a  reference  out  of  Chancery,  award 
mutual  releases  of  all  matters  in  difference,  the  leaving  it  to 


(tt)  Rolle  Ab.  Arb.  H.  6,  p.  260  ;  Arb.  H.  7,  p.  260 ;  S.  C.  Sty.  217, 

Emery  v.  Emery,  Cro.  Eliz.  726.  Jenk.  129. 

(x)  Anon.  Jenk.  3d  oent.  case  (z)  Brooke  Ab.  Arb.  37. 

61,  p.  129.  (a)  Tandy  v.  Tandy,  9  Dowl. 

{y)  Cater  v.  Startut,  Rolle  Ab.  1044. 
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the  court,  if  they  think  proper,  to  give  directions  to  the  Master    Pabt  ll. 
to  settle  the  form,  will  not  make  the  award  bad  (6).  ' 


SECTION  V. 

THE  AWARD  MU8T  BE  CERTAIN. 


I.  What  certainty  requisite.'] — An  award  ought  tobe  certain,    Pabt  IL 
so  that  no  reasonable  doubt  can  arise  upon  the  face  of  it  as  to  __1  '  '  L 
the  arbitrator's  meaning,  or  as  to  the  nature  and  extent  of  the 
daties  imposed  bj  it  on  the  parties. 

Certainty  to  a  common  intent  only  is  sufficient,  for  the  Certainty 
award  will  be  construed  by  no  technical  rules,  but  in  a  fair  mon  to™" 
aad  liberal  spirit,  with  a  view  to  support  it  as  far  as  a  sensible  *«**• 
and  reasonable  interpretation  will  allow  (c). 

If  the  arbitrator  direct  one  party  to  pay  money,  or  to  exe-  ^^1**^*^ 
cute  a  release  to  the  other,  the  award  is  sufficiently  certain, 
though  it  mention  no  time ;  for  if  a  request  to  do  the  act 
be  necessary,  it  must  be  done  in  a  convenient  time  after  the 
request ;  if  there  need  no  request,  it  must  be  performed  in  a 
reasonable  time  ((£).    If  the  award  be  without  a  date,  and  the  Award 
arbitrator  direct  a  party  to  do  a  thing  a  certain  number  of  aateT'* 
days  after  the  date  of  the  award,  this  will  not  be  so  uncertain 
as  to  be  invalid,  for  the   date  will  be  computed  from  the 
delivery  of  the  award  (e). 

The  arbitrator  need  not  specify  ^any  place  for  the  payment  As  to 
of  money  awarded  (/).  ^^^^ 

If  it  be  doubtful  whether  the  award  has  decided  the  ques-  When 
tion  refeiTed,  it  will  be  set  aside  for  the  uncertainty.  whoth« 

Hence,  where  a  Chancery  suit  had  been  brought  to  rescind  matter 
an  agreement,  and  the  main  question  in  the  reference  was,    ^^ 
whether  the  agreement  should  be  rescinded,  and  the  suit  put 
an  end  to,  and  the  arbitrator  directed  certain  things  to  be  done, 
the  performance  of  which  was  to  be  taken  in  full  satisfaction 

(b)  Lingood  v.  Eade,  2    Atk.  69. 
501.  (e)  Armitt  v.  Breame,  2   Ld. 

{c)  Hawkins    v.   Colclough,    1  Ravm.  1076 ;  S.  C.  1  Salk.  76. 
Burr.  276.  (/)  Anon.   1  Keb.  92 ;   S.  C.  2 

((2)  Freeman  v,  Bernard,  1  Salk.  Brownl.  309. 
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Pabt  II.    of  all  the  matters  in  difference,  and  that  each  party  should 

OH.  V   s   6  • 

'         bear  his  own  costs  of  the  suit,  the  award  was  set  aside,  inas- 
much as  the  directions  of  the  arbitrator  did  not  clearly  deter- 
mine whether  the  agreement  was  to  be  rescinded  and  the  suit 
terminated  {g). 
Whf^, ,  The  award  will  be  equally  invalid,  if  it  be  uncertain  how 

doubtful        .    ,  .  ^         J  ' 

howmatter  it  has  decided  the  matters  referred. 

decided.  When  on  the  reference  of  a  cause  and  all  matters  in  differ- 

ence, a  verdict  was  taken  in  the  cause  for  a  specified  amount 
of  damages,  subject  to  the  award  of  an  arbitrator,  and  he  was 
empowered  to  order  a  verdict  for  the  plaintiff  or  the  defend- 
ant, a£i  he  might  think  proper,  and  the  arbitrator  directed  a 
verdict  to  be  entered  for  the  plaintiff  (not  saying  for  how 
much),  and  that  the  defendant  should  pay  the  plaintiff  a  cer- 
tain sum^  the  court  held  the  award  bad,  as  it  was  uncertain 
whether  the  arbitrator  meant  the  verdict  to  stand  for  the 
sum  originally  taken,  and  the  amount  directed  to  be  paid 
by  the  defendant  to  be  in  respect  of  the  mattera  out  of  the 
cause,  or  whether  he   intended   the   sum  ordered   to  be 
paid  by  the   defendant  to  be  substituted  for  the  nominal 
verdict  Qi). 
No  finding       An  award  directing  an  executor  to  pay  the  balance  due 
asseta.         from  his  testator  out  of  the  assets  in  his  hands,  is  sufficient, 
though  it  does  not  ascertain  whether  there  are  any  assets  in 
his  hands  (i). 
Awarding       As  the  question  whether  the  arbiti^ator  has  with  sufficient 
o^^anie  particularity  decided  all  the  matters  submitted  to  him,  arises 
matters.      g^  naturally  on  the  objection  that  the  award  is  not  final,  as 
on  the  objection  that  it  is  not  certain,  the  reader  is  referred 
to  the  previous  section  for  information  on  the  point,  how  far  it 
is  necessary  for  the  arbitrator  to  decide  separately  on  separate 
matters  (i). 

II.  Certainty  as  to  the  amount  aivarded.] — When    the 
arbitrator  directs  anything  to  be  done,  he  must  give  his 

(a)  Tribe  &  Uppei-ton,  In  re,  3         (X)  See  P.  II.  ch.  5,  s.  4,  diL  2, 

A.  E.  295.  5,   7  ;  see  also  P.   TI.   ch.    G,  as 

(/t)  Mortin  v.  Barge,  4  A.  &  E.  to  awarding  on  a  cause  ;   P.   II. 

973.  ch.  7,  as  to  awarding  in  respect 

(i)  Love  V,  Honeyboume,  4  D.  of  costs. 
&  R.  814. 
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directions  with  such  precision  that  the  parties  may  know  at    Pabt  II. 
once  what  they  are  to  do.  '   '  *  ' 

If  he  order  a  sum  of  money  to  be  paid,  the  award  must  Arbitrator 
ascertain  the  amount ;  therefore  an  award  is  bad,  that  orders  precise 
one  party  to  pay  the  others  so  much  money  as  is  due  in  con-  f™°^  ^ 
science,  without  settling  what  is  due  (l) ;  or  so  much  as  such 
land  is  worth,  the  value  of  the  land  being  undetermined  (m) ; 
or  the  money  due  for  task  work,  without  ascertaining  the 
amount  owing  in  that  respect  (n) ;    or  to  pay  the  arrears  of 
rent  accruing  due  after  the  purchase  by  a  stranger  of  certain 
lands,  without  showing  what  the  arrears  are,  or  from  what 
period  they  are  to  be  calculated  (o) ;   or  to  pay  a  moiety  of 
a  debt  for  which  A.  is  bound,   without  saying  in  what 
sum  (p) ;   or  to  pay  so  much  for  every  quarter  of  malt  as 
malt  may  then  be  sold  for,  without  saying  in  what  place,  for 
the  price  of  malt  may  vary  in  different  markets  (q). 

But  where  the  parties  had  agreed  that  in  case  the  arbi-  Whenarbi- 
trator  should  think  the  plaintiff  not  entitled  to  recover  in  aUow  at 
respect  of  some  articles  of  iron  machinery  supplied  to  the  "**^^^®* 
defendant,  the  arbitrator  was  to  allow  the  plaintiff  the  value 
of  them  at  the  market  price  of  pig  iron,  as  the  defendant 
still  kept  them,  the  award  directing  the  defendant  to  pay 
for  them  according  to  the  present  market  price  of  pig  iron 
was  held  good,  and  to  have  sufficiently  ascertained  the  price, 
because,  according  to  the   agreement  of  the  parties,  the 
arbitrator  was,  in  fact,  merely  to  determine  whether  the  de- 
fendant was  to  pay  for  them  as  machinery  or  as  pig-iron  (r). 

When  the  submission,  among  other  things,  provided,  that  Awarding 
the  arbitrator  should  direct  the  plaintiff  to  pay  into  a  bank  to  rel^we 
such  a  sum  of  money  as  would  be  sufficient  to  entitle  the  8«c^ti®8- 
defendant  to  have  restored  to  him  some  documents  deposited 
by  him  with  the  bank  as  a  security  for  advances,  and  the 
arbitrator,  following  the  submission,  awarded  that  the  plain- 
tiff should  pay  to  the  bankers  such  a  sum  of  money  as  would 


(0  Wataaon  v.  Watson,  Sty.  28.  £.  11, 

(m)  Titua  v.  Perkins,  Skin.  247,  {q)  Hui-st  v.  Bambridge,  Rolle 

per  Jones,  C.  J.  248.  Ab.  Arb.  Q.  7,  p.  263  ;  Com.  Dig. 

(n)  Pope  V.  Brett,  2  Saund.  292.  Arb.  E.  11 ;  Waddle  v.  Downman, 

(o)  Massy  u.  Aubry,  Sty.  365.  12  M.  A  W.  662. 

{p)  Gray   v.  Gray,  ItoUe   Ab.  (?)  Waddle  v,  Downman,  12  M. 

Arb.  Q.  2,  p.  263 ;  Com,  Dig.  Arb.  &  W.  662. 
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Fabt  il    be  sufficient  to  entitle  the  defendant  to  have  his  securities 

^'  ^'  ^  ^'  restored  to  him ;    the  court  held  the  award  bad,  for  not 

ascertaining  and  directing  payment  of  the  exact  amount  due 

to  the  bankers,  and  necessary  to  be  paid  in  order  to  release 

the  defendant's  securities  (s). 

To  pay  S05  where  on  a  reference  between  assignees  of  a  bankrupt 

poMiv^lS  *^^  *  banking  company  respecting  some  bills  of  exchange, 

any.  the  arbitrator  awarded,  that  the  bills  and  money  secured 

thereby  were  the  property  of  the  assignees,  that  the  bills, 

and  moneys,  and  proceeds  should  be  delivered  and  paid 

to  the  assignees,  and  that  in  case  the  bank  should  have 

received  the  whole  or  any  part  of  the  money  secured  by  the 

bills  they  should  pay  it  to  the  assignees,  the  award  was 

held  bad  on  its  face  for  not  ascertaining  the  amount,  if  any, 

received  by  the  bank  in  respect  of  the  bills  (t). 

To  pay  On  a  submission  concerning  all  controversies  relating  to 

^^^j^     a  certain  voyage,  an  award  directing  that  one  party  should 

pay  his  share  of  the  expenses  of  the  voyage,  and  allow  on 

account  his  proportion  of  the  loss  which  should  happen  to 

the  ship  during  the  voyage,  was  held  good,  on  the  ground 

that  those  expenses  and  losses  might  be    reduced  to    a 

certainty  (u).    This  case,  however,  being  cited  in  a  later 

argument,  Alderson,  6.,  seemed  to  question  whether  any 

action  could  be  maintained  on  such  an  award  (x). 

To  pay  Where  a  third  person  became  a  party  to  an  order  of 

joint  da-     reference  of  a  cause  and  all  matters  in  difference,  and  the 

plaintiff      arbitrator  was  to  settle  all  matters  in  difference  between  the 

■teancrer      plaintiff  and  defendant,  and  between  the  defendant  and  the 

third  person,  and  the  arbitrator  did  not  specify  the  amount 

of  damages  payable  by  the  defendant  to  the  third  party 

separately  from  the  damages  awarded  to  the  plaintiff  in  the 

action,  but  awarded  a  joint  sum  to  them,  the  court  refused 

to  enforce  the  award  summarily  {y) ;   but  an  action  being 

brought  on  the  award,  they  held  it  valid  (z). 

Money  dne      An  award  that  so  many  pounds  are  due  to  the  defendant 

froTnA.,B., 
andC, 

(0  Hewitt  V.  Hewitt,  1  Q.  B.  (a;)  Perry  v.  MitcheU,  2  D.  &  L. 

110.  457. 

(t)  Marshall  &  Dresser,  In  le,  {y)  Hawkins  v.  Benton,  2  D.  & 

3  Q.  B.  878.  .  466. 

S)  Beale  v.  Beale,  Rolle  Ab.  (z)  Hawkins  v,  Benton,  15  L.  J. 

.  H  14.  Q.  B.  139  ;  S.  C.  8  Q.  B,  479. 


f 
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from  A.,  B.,  and  C,  **8ome  or  one  of  them,"  and  directing    PabtII. 
the  amount  to  be  paid  by  them  "  some  or  one  of  them,"  is  ^^^_^^Ji_j^ 
uncertain  (a).  «>me  ?' 

one  of 
them. 

m.  Certainty  as  to  costs  awarded.] — If  a  cause,  either  ArHtrator 
alone  or  with  other  matters,  be  referred,  and  the  arbitrator  ^certoin 
in  any  terms  direct  one  party  to  pay  the  whole  or  any  pro-  amount  of 
portion  of  the  costs  of  the  cause,  as,  for  instance,  if  he  order 
the  defendant  to  pay  all  such  moneys  as  the  plaintiff  has 
expended  about  a  certain  action,  or  that  the  plaintiff  shall 
pay  five  eighths  and  the  defendant  three  eighths  of  the  costs, 
the  award  is  sufficiently  certain,  though  it  does  not  ascertain 
the  amount.    The  exception,  or  apparent  exception,  to  the 
rule  requiring  certainty,  is  grounded  on  the  practice  of  the 
superior  courts,  in  accordance  with  which  the  costs  on  such 
an  award  will  be  taxed  as  a  matter  of  course  by  the  officer 
of  the  court,  whose  peculiar  duty  it  is  to  settle  their  amount, 
and  who  in  so  doing  is  considered  as  acting  rather  in  a 
ministerial  than  judicial  capacity  (b). 

This  applies  only  to  causes  in  the  superior  courts,  for  a  Except 
direction  to  pay  the  costs  of  an  action  in  an  inferior  court,  j^erior 
without  ascertaining  the  amount  in  the  award,  is  void  for  oonrts. 
the  uncertainty  (c).    But  if  the  arbitrator  direct  paymeQt  of 
the  costs  of  a  cause  depending  between  the  parties,  it  will  be 
presumed,  until  the  contrary  be  shown,  that  it  is  a  cause  in 
one  of  the  superior  courts  (d).    In  an  old  case,  a  direction 
to  pay  all  reasonable  expenses  which  the  plaintiff  had  sus- 
tained about  the  suit,  was  held  too  uncertain  and  void  (e). 
So,  likewise,  an  order  to  pay  the  charges  spent  at  the  making 
of  the  award  (/).     But  in  a  subsequent  case,  where  the 
award  enjoined  the  defendant  to  pay  the  plaintiff  all  such 
costs,  chides,  and  expenses,  as  the  plaintiff  had  been  put  to 
in  a  certain  cause  then  depending  between  the  parties,  the 

(a)  Rainforth  v.  Hamer,  25  L.  T.  Holdsworth  v.  Wikon. 

247.  (c)  Addison  v.  Gray,  2  WUs. 

(6)  Pedley  v,  Goddard,  7  T.  R.  293 ;   Winter  v.  Garlick,  1  Salk. 

73 ;  Hanson  v.  Livenedge,  2  Yent.  75. 

242  ;  Careey  v.  Aitcheson,  2  B.  &  (d)  Fox  v.  Smith,  2  Wila.  267. 

C.  170 ;  Holdsworth  v,  Bursham,  (c)  Bargrave  v,  Atkins,  3  Lev. 

31  L.  J.  Q.  B.  145 ;  S.  C.  2  B.  &  S.  413. 

480 ;  a  C.  in  error,  32  L.  J.  Q.  B.  (/)  Pinkny  v.  Bullock,  cited  3 

289 ;  S.  C.  3  B.  &  S.  1,  sub  nomine  Ley.  413. 
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Pabt  II. 
CH.  V.  s.  5. 


Giving 
rule  for 
computing 
amount. 


Amount 
made  cer- 
tain by 
reference 
toother 
document. 


Costs  of 
reference 
taxable  on 
rule  of 
court. 


court  held,  that  the  direction  respecting  costs  meant  such 
costs  as  would  be  taxed  and  allowed  by  the  officer  of  the 
court,  and  that  therefore  the  award  was  good  {g). 

If  the  arbitrator  give  the  rule  for  calculating  the  aanount 
of  money  to  be  paid,  without  stating  the  result  of  such  cal- 
culation, the  award  is  sufficiently  certain  according  to  the 
general  rule,  "  id  certum  est  quod  certum  reddi  potest "  (A), 
Thus  where  an  award  that  one  party  should  pay  the  other 
all  such  moneys  as  he  had  expended  about  the  prosecution 
of  a  suit,  was  held  sufficiently  certain ;  the  reason  giyen  was 
that  the  amount  would  be  ascertained  by  the  attorney's 
bill  (i).  So,  where  the  award  was  to  pay  the  charges  of  a 
suit  depending  between  the  plaintiff  and  defendant^  and  that 
the  plaintiff  should  give  the  defendant  a  bill  of  the  charges; 
this  was  held  certain  on  the  ground  that  the  charges  would 
be  ascertained  by  the  bill  delivered  (^).  These  cases  are 
strictly  in  accordance  with  the  present  holding  of  the  courts, 
if  we  may  presume  that  they  meant  the  attorney's  bill  after 
taxation,  which  reduces  the  amount,  if  disputed,  to  a  certainty. 

Though  the  award  do  not  fix  the  amount,  yet  if  it  refer 
to  any  instrument,  by  reference  to  which  the  sum  may  be 
readily  computed,  it  is  good  enough.  Thus,  where  the 
arbitrators  directed  the  defendant  to  pay  to  the  plaintiff's 
attorney  a  certain  amount,  stated  to  be  the  amount  of  his 
bill  delivered,  which  bill  included  charges  for  professional 
services  for  another  as  well  as  for  the  plaintiff,  the  award 
was  considered  by  Parke,  B.,  as  sufficiently  certain,  although 
the  amount  of  the  plaintiff's  share  of  that  bill  was  unascer- 
tained by  the  award,  since,  as  the  sum  awarded  was  stated 
to  be  for  a  bill  already  delivered,  the  sum  due  from  the 
plaintiff  to  his  attorney  might  easily  be  ascertained  by  refer- 
ence to  the  bill  ({). 

Where  the  reference  is  by  agreement,  and  contains  a 
stipulation  that  it  may  be  made  a  rule  of  one  of  the  superior 
courts,  the  amount  of  the  costs  of  the  reference  may  be  taxed 
by  the  officer  of  the  court ;  and  therefore  it  is  no  objection 


(g)  Fox  V.  Smith,  2  Wik  267. 

{h)  Higgins  V,  WUlea,  3  M.  & 
B.  382  fHopcntft  v.  Hickman,  2 
S.  &  S.  130. 


(i)  Beale  v,  Beale,  Cro.  Car.  383. 
(k)  Liufield  V.  Feme,  3  Lev.  18. 
(Q  Thorp  V.  Cole,  2  C.  M.  &  R 
867  ;  S.  a  4  Dowl.  457. 
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thai  tliey  are  not  settled  by  the  arbitrators  (m).  Thus,  an  Pabt  il 
award  under  such  a  submission,  directing  the  defendant  to  ^"'^'^'  ' 
pay  to  the  plaintiff's  attorney  his  costs  of  attending  the 
arbitration  and  of  procuring  the  signature  of  his  clients  and 
other  parties  to  the  enlargement  of  time,  was  held  suffi- 
ciently certain,  as  the  amount  of  these  would  be  taxed  by 
the  master  (n). 

On  a  reference  under  an  Act  of  Parliament,  under  which  ^<»** 
the  submission  may  be  made  a  rule  of  court,  when  the  arbi-  Babmission 
trator  has  a  discretion  as  to  costs,  as  under  the  Public  Health  P^  ^^ 

by  statute. 

Act,  1848,  and  is  not  bound  by  the  statute  to  ascertain  the 
amount  himself,  he  may  leave  to  the  master  to  settle  the 
amount  (o). 

I?.  Award  when  presvmed  certain,] — The  courts  will  strive  Pwromp- 
to  hold  the  award  to  be  certain  if  possible.    Therefore  when  dispute 
an  arbitrator  ordered  the  plaintiff  and  defendant  to  pay  the  J^^^^ 
costs  of  some  actions  in  certain  proportions,  and  directed 
that  the  sums  already  expended  by  either  party  in  respect 
of  the  actions  (the  award  not  specifying  their  amount) 
should  be  allowed  as  part  of  the  proportion  of  the  costs  to 
be  borne  by  each,  the  court  said,  that  this  was  a  certain 
and  final  award  or  otherwise,  according  as  there  were  or 
were  not  disputes  about  the  amount  expended ;  but  as  it 
was  not  shown  that  there  were  any  such  disputes,  the  court 
would  not  presume  that  there  were  any  (p).     The  above 
decision  was  relied  on  in  a  case  in  which  the  award  directed 
payment  of  a  sum  of  money  with  interest  to  be  computed  Interest 
from  the  date  of  the  last  settlement  of  accounts  (not  stating  date^f 
the  date  of  such  settlement),  and  the  court  sustained  the  last  set- ^^ 
award  as  not  being  necessarily  uncertain^  since  they  would 
not  presume  that  the  date  of  the  settlement  was  in  dis- 
pute (g).     On  the  like  principle  where  the  arbitrator  ordered  in  piopor- 
tvo  persons  to  pay  a  debt  in  proportion  to  the  shares  which  g{^J^in 
they  held  in  a  certain  ship,  without  saying  what  they  ship. 

(m)  Thorp  v.  Cole,  2  C.  M*  &  R.  480 ;  S.  C.  in  error,  32  L.  J.  Q.  B. 

967 ;  S.  C.  4  DowL  467.  289 ;  S.  C.  3  B.  &  S.  1,  sub  nomine 

(ft)  Thorp  V.  Cole,  2  C.  M.  <Sr  Holdsworth  v,  "Wilson. 

R  367  ;  S.  C.  4  Dowl.  457.  (p)  Cargey  v.  Aitcheson,  2  B.  & 


(q)  Holdsworth  v,  Barsham.  31 
L.  J.  Q.  B.  145 ;  S.  C.  2  B»  A  S. 


C.  170. 
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Part  II.    vrere,  the  court  held  it  sufficiently  certain,  &s  it  did  not 
^^  ^'  '^  ^'  appear  there  was  any  dispute  what  their  respective  shares 

were  (r). 
Award  de        According  to  the  rule  previously  mentioned  in  the  last 
prSSmS    section,  where  an  award  purports  to  be  made  "  of  and  con- 
certain,      cerning  the  premises/"  it  is  held,  that  these  words  have 
the  effect  of  applying  the  general  words  of  the  award  to  the 
particular  matters  submitted  (a).    As,  for  instance,  where 
the  award  purporting  to  be  of  and  concerning  the  matters 
To  pay       referred,  ordered  the  defendant  to  pay  to  the  plaintiff's 
ofbm^        attorney  a  certain  sum  as  the  amount  of  his  bill  delivered, 
deUvered.    without  saying  what  the  bill  was  for,  the  court  sustained  it 
as  sufficiently  certain,  for  they  said  they  would  intend  that 
the  biU  was  respecting  the  costs  of  certain  notices  of  appeal, 
which  was  one  of  the  matters  submitted,  the  context  showing 
that  the  costs  of  the  submission  and  of  the  reference,  which 
were   also  submitted,  were  not  included  in  the  amount 
directed  to  be  paid  (t). 
To  pay  A  submission  reciting  that  the  parties  were  relatives,  and 

^^h"^  entitled  to  distributive  shares  of  the  effects  of  M.,  who  died 
intestate;  that  the  estate  of  M.  consisted  of  debts,  farm 
stock,  cattle,  and  other  effects ;  that  differences  of  opinion 
had  arisen  respecting  the  value  of  the  farm  stock,  cattle,  and 
other  effects  (not  naming  the  debts),  agreed  to  refer  all  dis* 
putes  to  arbitration.  The  award  which  was  made  touching 
and  concerning  the  matters  in  difference  found,  that  the 
defendant  had  moneys,  farm  stock,  and  cattle  (not  mention- 
ing effects),  to  a  certain  amount,  and  after  other  directions, 
directed  the  defendant  to  pay  to  the  several  parties  their 
respective  distributive  shares  of  the  residue  of  M/s  estate. 
The  court  held  the  award  final  and  certain,  though  it  did  not 
ascertain  the  amount  of  the  debts,  or  of  the  distributive 
shares,  since,  as  the  award  was  made  of  and  concerning  the 
premises,  the  court  would  presume  there  was  no  dispute 
respecting  them ;  they  held,  also,  on  the  same  principle,  that 
although  the  arbitrator  found  nothing  in  respect  of  "  other 

(q)  Plmnmer  v.  Lee,  2  M.  &.  W.  n.  (2) ;  Al.  51  ;  Thorp  v.  Cole,  4 

495.  Dowl.  457;  S.  C.  2  0.  M.  &  R.  367. 

(r)  Wohlenberg  v,  Lagemau,  6  See  the  last  section,  p.  265. 
T^unt  250.  (0  Thorp  v.  Cole,  4  DowL  457 ; 

(0  Boee V.  Spark,  1  Saund.  324,  S.  0.  2  CM.  & B.  367. 
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s"  but  ascertained  the  moneys,  farm  stock,  and  cattle,    ^^^'^  ^l- 
they  would  not  presume  that  there  were  any  other  effects      '         ' 
than  those  enumerated  (u). 

An  arbitrator  who  had  to  award  and  to  apportion  a  trust  To  appor- 
estate  among  the  persons  entitled,  after  finding  a  certain  sum  J^^ 
due  from  a  party,  directed  him  to  pay  or  account  for  it  to 
the  trust  estate ;  the  award  was  held  bad  and  uncertain,  on 
the  ground  that  it  ought  to  have  specified  to  whom  and  in 
what  proportions  the  money  ought  to  be  paid  (x). 

V.  Certainty  as  to  general  directions,] — The  arbitrator  Arbitrator 
must  be  equally  precise  in  his  directions  to  the  parties  to  ^^^^^ 
do  any  act  as  in  those  with  respect  to  payment  of  money,  must 
Hence,  if  an  arbitrator  direct  a  party  to  give  security  for  Satoe.  * 
payment  of  a  specified  sum,  without  naming  the  kind  of 
security,  this  is  void  for  the  uncertainty  ^).    So  if  he  direct 
the  defendant  to  enter  into  a  bond  to  the  plaintiff  con- 
ditioned that  the  plaintiff  and  his  wife  should  enjoy  certain 
lands,  the  award  will  be  void  for  uncertainty  if  he  do  not 
specify  the  amount  of  the  bond  (z).    In  one  case,  however, 
where  a  sum  was  directed  by  the  award  to  be  paid,  or  to  be 
secured  to  be  paid,  within  a  week  from  the  date  of  the  award, 
the  court  held  that  the  party  must  within  the  time  either 
pay  the  sum,  or  give  such  security  as  was  satisfactory  to  the 
party  entitled  to  receive  the  money  (a).     If  the  arbitrator  Must 
order  a  party  to  give  up  a  document  described  merely  as  a  ^peJty 
"certain  obligation"  (6),  or  to  deliver  up  "three  boxes  and  awarded, 
several  books,"  without  specifying  the  number  or  otherwise 
identifying  the  books,  the  direction  is  void  (c). 

We  shall  subsequently  have  occasion  to  notice  the  degree 
of  specification  and  certainty  requisite  in  the  directions 
respecting  alterations  in  the  property  of  the  parties  or  regu- 
lating their  mode  of  carrying  on  their  business,  when  the 
arbitrator  is  empowered  to  say  what  shall  be  done  by  the 
parties  respecting  the  matters  in  difference  (d). 

(u)  Perry  v.  Mitchell,  2  D.  &  L.  (»)  Samon's  case,  5  Kep.  77  b. 

452.  (a)  Simmons  v,  Swaine,  1  Tauut. 

(x)  Tidswell,  In  re,  3  N.  R.  281.  548. 

(if)  Tipping  V,  Smith,  2  Stra.  (6)  Bedam  v,  Clerkson,   1   Ld. 

1024 ;  Thume  v.  Eigby,  Cro.  Jac.  Raym.  123. 

314.    See  Duport  v.  Wildgoose,  2  (c)  Cockson  v.  Ogle,  1  Lutw.  550 

Bulst  260.  (d)  See  F.  II.  ch.  8,  s.  2,  dd.  2, 3.  ^ 
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Part  II. 

CH.  V.  B.  5. 


Beason- 
able  preci- 
sion suffi- 
cient. 

To  pull 

down 

nuisance. 


I)efendant 
or  exe- 
cutors to 
release. 


Not  saying 
which  of 
two  to  do 
act. 


To  pay 
plaintiff 
or  his 
attorney. 

To  pay 
upon  proof 
of  certain 
things 
done. 


A  reasonable  degree  of  precision  is  all  that  is  required  of 
the  arbitrator.  Hence  a  direction  to  a  mortgagee  to  reassign 
the  mortgaged  lands  is  sufficient,  although  it  do  not  state 
for  what  period  the  reassignment  is  to  be ;  for  the  court  will 
intend  that  it  is  to  be  extended  to  the  whole  interest  mort- 
gaged (e).  A  direction  that  a  nuisance  erected  on  the  de- 
fendant's land  should  be  pulled  down,  without  saying  by 
whom,  has  been  held  certain  enough,  on  the  groimd  that 
it  will  be  intended  that  the  defendant,  who  is  the  owner 
of  the  soil,  is  the  party  meant  to  pull  it  down  (/). 

An  award  that  the  defendant  or  his  executors  or  adminis- 
trators shall  execute  a  release  to  the  plaintiff,  was  held  not 
to  be  void  for  uncertainty,  and  that  it  might  be  read  as 
it  were  he  amd  his  executors  and  administrators  were  to 
do  the  act,  and  that  the  introduction  of  the  personal  repre- 
sentatives into  the  award  was  but  cautionary,  and  would 
not  vitiate  it,  since  executors  and  administrators  are  by  law 
bound  by  the  submission  of  the  testator,  and  the  award 
creates  a  duty  (gr). 

The  arbitrator  must  specify  the  particular  party  who  is  to 
perform  what  the  award  directs.  Therefore,  where  by  the 
submission  the  arbitrator  was  to  direct  at  what  price  A,  or  B. 
should  purchase  a  certain  piece  of  land,  and  the  arbitrator, 
following  the  submission,  directed  that  A.  or  B»  should  pur- 
chase it  at  a  certain  price,  the  court  set  aside  the  award  for 
uncertainty^  as  the  arbitrator,  as  well  as  ascertaining  the 
price,  ought  to  have  decided  which  of  the  two  was  to  pur- 
chase it  (A). 

But  awarding  payment  to  be  made  to  the  plaintiff,  or  to 
A.,  his  attorney  in  the  cause,  is  sufficient  (i). 

Directing  the  defendant  to  pay  the  plaintiff  a  sum  of 
money  upon  proof  that  the  plaintiff  has  discharged  certain 
claims,  is  uncertain,  for  not  saying  to  whom  the  proof  is  to 
bo  made  Qc), 


(fi)  Roase   v.    Hodges,    1    Ld.    Dawney  v.  Vesey,  2  Vent  249. 


Baym.  233. 

(/)  Armitt  v,  Breame,  2  Ld. 
Raym.  1076 ;  S.  C.  1  Salk.  76  ; 
Com.  Dig.  Arb.  E.  11. 

{g)  Freeman  v.  Barnard j  1  Ld. 
Raym.  247  ;  Boc.  Ab.  Arb.  E.  4  ; 


{h)  fjawrence  v.  Hodgson,  1  V. 
&  J.  16. 

(0  Hare  t?.  Fleay,  11  C.  B.  472. 

(k)  Miller  v.  De  Burgh,  4  Ex^ 
809. 


rr 
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On  the  reference  of  an  action,  directing  the  defendant  to  ^^^}\ 

pay  the  costs  of  .the  reference  and  award,  is  sufficient  without  

saying  to  whom  they  are  to  be  paid,  for  the  plaintiff  wiU  be  ^^J^^*^* 

intended  to  be  the  party  to  receive  them  (l).  costs  not 

saying  to 
whom. 


SECTION  VI. 

THE  AWARD  MUST  BE  BIUTUAL. 


In  the  old  cases  gi*eat  stress  is  laid  on  the  necessity  of  the    ^^^^^  ^^• 

award  being  mutual.    It  is  said,  that  awards  must  not  be — — .' 

on  one  side  only ;  th%t  they  are  void,  unless  something  be  ^JJJf^"^ 
arbitrated  for  the  defendant's  benefit,  as  well  as  for  the  awarded 
plaintiff's ;  that  all  controversies  being  between  two  parties,  ^tieg. 
that  which  is  awarded  to  be  done  by  one  must  be  an  advan- 
tage to  both,  so  as  to  end  the  controversy  and  discharge  one 
as  well  as  give  satisfaction  to  the  other ;  for,  if  it  do  not,  it 
is  manifestly  unjust,  and  therefore  whenever  it  appears  to 
the  court  that  notwithstanding  the  award  the  thing  remains 
a  duty  as  before,  and  is  not  discharged,  that  apparently  is  an 
award  on  one  side,  and  consequently  void  (m). 

Nothing  more,  however,  is  requisite  to  be  done  to  form  the  Compen- 
mutoality  of  an  award,  than  that  the  thing  awarded  to  be  awarded 
done  should  be  a  final  discharge  of  all  future  claim  by  the  ^^^  ^  * 
party  in  whose  favour  the  award  is  made  against  the  other  of  daim. 
for  the  cause  submitted ;  and  if  one  party  alone  be  ordered 
to  do  something,  and  nothing  else  appear  to  the  court,  it 
shall  be  presumed  that  he  alone  is  the  wrong  doer,  and  the 
award  is  good,  if  it  have  the  effect  of  releasing  him  from  all 
ftttore  liability  in  respect  of  the  wrong  (n). 

Where,  in  the  case  of  a  trespass  submitted,  the  arbitrator  Old  rule 
awarded,  that  one  party  should  pay  the  other  a  certain  sum,  gtr^on* 
this  formerly  was  held  to  be  a  void  award  as  being  only 
on  one  side ;  on  the  ground  that  the  award  did  not  aay  for 
what  the  money  was  to  be  paid,  that  the  trespass  was  not 
discharged,  and  that  the  party  ordered  to  pay  received  no 


(0  Baily  V,  Curling,  20  L.  J.    v,  WUd,  Cro.  Jac  362. 
Q.  B.  235.  (»)  Bac.  Ab.  Arb.  E.  3. 

(m)  Bac  Ab.  Arb.  E.  3 ;  Stains 
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HOW  TO  AWARD. 


Award  de 
prsemiflBiB. 


PabtII.    advantage  by  the  award;  but  it  was  said,  if  it  had  been 

L-U  awarded  de  et  sviper  prcemissis,  it  would  have  been  well 

enough  :  likewise  if  the  award  had  been  that  he  should  pay 
the  money /or  the  treapasSj  it  had  been  good,  for  though  only 
one  pai'ty  was  to  do  the  act,  yet  that  the  trespass  by  that 
award  would  have  been  discharged,  and  so  both  parties  would 
have  received  an  advantage  (o).  In  another  old  case,  where 
there  were  disputes  between  A.  and  B.,  and  C.  as  attorney  for 

B.  submitted  to  an  award  respecting  the  differences  between 
A.  and  B.,  and  the  arbitrator  awarded  that  C.  should  pay  A. 
a  certain  sum,  that  A.  and  C.  should  execute  mutual  releases, 
viz.,  that  A.  should  sign  a  release  to  C.  to  the  use  of  C,  and 
that  C.  should  sign  a  release  to  A.  to  the  use  of  A.,  the 
award  was  held  bad  as  not  being  mutual,  on  the  ground 
that  nothing  was  awarded  to  B.  or  to  B/s  benefit,  but  that  it 
would  have  been  good,  if  the  release  to  be  made  by  A.  to  C. 
had  been  awarded  to  B.  for  B/s  benefit^  or  if  it  had  been  to 

C.  generally,  for  then  it  might  have  been  intended  to  be  for 
B.'s  use,  since  the  submission  was  on  B.'s  behalf,  but  that  as 
it  was  to  C.  for  the  use  of  C.  such  intendment  could  not  be 
made  (p). 

An  award  that  one  shall  pay  so  much  for  arrears  of  rent 
is  mutual,  since  the  word  ''/or"  implies  that  it  is  to  be  in 
satisfaction  of  the  arrears,  and  so  both  parties  are  bene- 
fited (q).  So  an  award  to  pay  58.  for  having  made  the  first 
breach  in  the  law  is  plainly  in  satisfaction  and  discharge  of 
the  breach  (r).  So,  also,  an  award  for  a  debtor  to  pay  a 
debt  is  mutual,  as  the  payment  is  manifestly  intended  as  a 
discharge  of  the  debt  (s).  An  award  that  all  suits  shall  cease 
is  mutual,  since  it  has  the  effect  of  a  release  (t). 

Awards  contrary  to  justice  are  equally  objectionable  now 
^gg^j^^  as  ever,  but  less  strictness  and  critical  nicety  is  now  used  in 
in  satisfao  construing  these  instruments  than  formerly.    It  is  not  now 

tion. 

(o)  Nichols  V,  Grunnion,  Hob.  (g)  Hopper  v.  Hackett,   1    Liev. 

49 ;  Horton  v.  Benson,  Freem.  204 ;  132. 

Bac.  Ab.  Arb.  E,  3 ;  BolL  Ab.  Arb.  (r)  Hawkins  v.  Colcloughy  1  Buir. 

K.  p.   253;  Ayland  v.  NichoUs,  276. 

Freem.  266;  Ormelader.  Coke,  Cro.  («)  Baspoole  v.  Freeman,    Cio. 

Jac.  354 ;  Veale  t?. Warner,  1  Saund.  Jac.  285  ;  S.  C.  8  Rep.  97,  b ;  Elliott 

327,  n.  (2).  V.  Chevall,  1  Lntw.  541. 

(p)  Bacon  v.    Dubarry,  1    Ld.  (t)  Strangford  v.  Green,  S  Mod. 

Eaym.  246  ;  Caybill  v,  Fitzgerald,  228  ;  Harris  v,  Knipe,  1  Ler.  58  ; 

1  Wils.  28,  58.  V.  Palmer,  12  Mod.  234. 


Bam 
awarded 
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necessary,  whatever  it  may  have  been,  that  an  award  should  ^^^v^^^e 

express  that  a  sum  awarded  to  be  paid,  or  an  act  to  be  done    

in  favour  of  one  of  the  parties^  shall  be  in  satisfaction,  or  that 
it  should  contain  any  equivalent  terms ;  a  discharge  to  the 
other  must  necessarily  be  presumed  from  the  payment  of  the 
sum  or  the  performance  of  the  act  (u).  If  the  arbitrator 
direct  the  defendant  to  pay  the  plaintiff  a  sum  without  saying 
in  respect  of  what  it  is  to  be  paid,  and  the  reference  be  of  a 
cause  only,  the  court  will  presume  the  payment  is  to  be  in 
respect  of  the  plaintiff's  claim  in  the  cause  (a;). 

If  trespass  be  for  taking  and  detaining  the  plaintiff's  Award 
beasts,  and  the  arbitrator  award  merely  that  the  owner  shall  ^mequ^  ^ 
have  his  beasts  again,  this  is  said  in  the  old  books  to  be  void, 
on  the  ground  that  it  is  against  natural  justice  to  give  him 
his  own  again,  without  satisfaction  for  the  unjust  taking  and 
detention  (y).  So  if  an  award  be  that  the  owner  shall  have 
parcel  of  his  own  goods.  But  if  the  arbitrator  award,  whereas 
the  parties  are  indebted  to  each  other  in  the  like  sum,  or  have 
done  each  other  a  trespass,  that  they  should  release  each 
other,  this  is  mutual  and  good  {^, 

An  objection  was  often  made  to  awards  affecting  infants  When  in- 
and  married  women  on  the  ground  of  want  of  mutuality,  for  i^ried 
it  was  said  that  as  these  could  not  be  forced  to  comply  with  women 

pariieB. 

the  directions  of  the  award  imposing  burdens  on  them  for 
the  benefit  of  the  other  parties,  it  was  not  reasonable  that 
the  latter  should  be  bound  by  the  provisions  affecting  them- 
selves, as  they  had  no  reciprocal  benefit  insured.  Thus  the 
Court  of  Chancery,  in  an  old  case,  set  aside  an  award,  which 
awarded  a  sum  of  money  to  an  infant,  and  that  a  bond 
should  be  given  by  the  guardian,  that  the  infant  should  at 
his  full  age  convey  certain  lands,  on  the  ground  that  it  was 
unreasonable  and  not  mutual,  since  the  infant  might  die, 
or,  if  he  lived  to  full  age,  might  refuse  to  convey  (a).  The 
principle  has  been  sanctioned  by  the  Court  of  Queen's  Bench 

(tt)  Thomlinson     «.     Anriskin,  (y)  Bac.  Ab.  Arb.  E.  3  ;  EoUe 

Com.  Rep.  328 ;  Cooper  v.  Hirst,  Ab.  Arb.  I.  3,  p.  251. 

1  Lntw.  539 ;  Veale  i?.  Warner,  1  (2)  Bac.  Ab.  Arb.  E.  3  ;  Rolle 

Sannd.  327,  n.  (2).  Ab.  Arb.  I.  6,  7,  p.  252. 

(x)  Hobeon  t>.  Stewart,  4  D.  &         (a)  Cavendish  v, ,  1  Cas.  in 

L.  689.  Chanc.  279. 
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Part  II.  at  no  very  distant  period  (6).  But  it  may  be  doubted  whether 
f  '  '  '  this  objection  will  be  entertained  at  the  present  day,  for  the 
rule  now  acted  upon  by  the  courts  of  law  seems  to  be,  that 
when  a  party  has  voluntarily  and  knowingly  entered  into  a 
submission  with  married  women  or  infants,  and  an  award 
has  been  made,  the  court  will  refuse  to  set  it  aside  on  the 
ground  that  the  married  women  or  infants  are  not  bound  by 
it,  as  the  party  knew  beforehand  that  they  could  not  be 
bound,  and  therefore  has  all  the  consideration  for  his  agreeing 
to  the  submission  for  which  he  stipulated,  and  if  he  did  not 
mean  to  be  satisfied  with  such  effect  as  the  award  could 
have  upon  them,  he  ought  never  to  have  consented  to  the 
reference  (c). 

The  objection,  however,  is  really  an  objection  to  the  sub- 
mission rather  than  to  the  award  in  most  cases,  and  has  been 
more  fully  considered  in  the  previous  part  of  this  work 
concerning  the  parties  to  a  submission,  where  it  treats  of  the 
capacity  of  infants  (d)  and  femes  covert  (e)  to  enter  into  a 
reference. 


SECTION  VII. 

-^      THE  AWARD  MUST  BE  POSSIBLE  AND  CONSISTENT. 

Part  II.       An  award  ought  to  be  possible.     If  the  arbitrator  award  a 
CH.  V.  B.  7.  ^ijing  impossible  ex  naturS,  rei,  as  to  surrender  an  estate  or 
Impossible  to  pay  a  sum  of  money  at  a  day  already  past,  the  award  will 
^"^^^       '  be  void.     But  if  he  direct  a  thing  to  be  done,  which  cannot 
be  done,  but  which  is  not  in  the  nature  of  the  act  itself  con- 
tradictory or  repugnant,  this  may  be  a  good  award,  as  an 
award  that  one  shall  pay  twenty  pounds  when  he  has  not 
twenty  pence,  for  no  contradiction  appears  on  the  award 
itself  (/). 

(6)  Bidden  v.  Dowse,  6  B.  «&  C.  (c)  See  P.  I.  ch.  2,  s.  1,  d.  2,  p. 

255.  15. 

(c)  Warner,  In  re,  2  D.  &  L.         (/)  Com.    Dig.    Arb.    E,    12 ;, 

148  ;  Wrightson  v.  By  water,  3  M.  Rolle  Ab.  Arb.  E.  p.  248  ;  RoUe 

&  W.  199;  Jones r.  Powell,  6  Dowl.  Ab.  Arb.  F. ;  Bac,  Ab.  Arb.  E.  4 ; 

483.  Colwel  v.  Child,  Caa.  in  Chanc. 

(^  See  P.  I.  ch.  2,  s.  1,  d.  4,  p.  86. ' 
17. 
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K  an  act  possible  at  first  afterwards  becomes  impossible    p^kt  ii. 

CH   V   B   7 

by  the  act  of  the  party  or  of  a  stranger,  the  party  is  not         '  '  ' 

freed  from  his  obligation  to  perform  the  award  (g). 
If  the  award  direct  a  party  to  do  or  to  cause  to  be  done  an 

act  which  is  presumably  not  within  his  power  to  effect,  as  to 

torn  the  river  Thames,  the  direction  will  be  void  (Ji), 
An  award  must  be  an  intelligible  and  consistent  instru-  Unintei- 

ment  (t).    Great  strictness  was  formerly  held  in  construing  5j^„d. 

awards.  Thus  an  award  to  pay  a  sum  "  on  the  said  first  day 
of  May,"  when  no  such  day  had  been  previously  mentioned, 
was  in  an  old  case  held  void  (k). 

It  is  said  in  an  old  report  that  if  there  be  any  contradiction  Contra- 
in  the  words  of  an  award,  so  that  one  part  cannot  stand  with  ^^^^ 
the  other,  the  first  part  shall  stand  and  the  second  be  rejected ; 
yet  if  the  latter  be  but  an  explanation  of  the  former,  then 
both  parts  shall  stand  (I). 

A  more  liberal  interpretation  of  awards  is  now  adopted  ^7^^ 
than  formerly,  and  the  courts  will  strive,  as  far  as  they  in-on- 
Sensibly  can,  to  put  such  a  construction  on  them,  as  will  ■■^*^'^*- 
sustain  them  despite  of  any  apparent  inconsistency  or  re- 
pugnancy (m).     Thus  an  award  directing  proceedings  in  the 
actions  (several  of  which  were  referred)  to  cease,  and  also 
directing  judgment  to  be  entered  up  in  one  of   them  (an 
ejectment)  was  held  not  to  be  an  inconsistent  award,  since  by 
reading  together  the  two  directions,  this  constructioi).  was 
put  on  it  by  the  court,  that  the  award  meant  that  the  action 
of  ejectment  was  to  cease,  unless  the  defendant  failed  to  give 
up  the  premises  by  a  certain  day,  in  which  event  the  lessors 
of  the  plaintiff  were  to  enter  up  judgment  and  take  out 
their  ejtecution  (n). 

Where,  however,  the  award  is  manifestly  inconsistent  and  Repng- 
repugnant,  the  court  will  set  it  aside.    On  an  action  for  a  get  aside.'^ 
fraudulent  representation  of  A.'s  circumstances,  the  arbi- 
trator found  in  his  award,  that  the  defendant,  in  answer  to 

{g)  Com.  Dig.  Arb.  £.  12.  ham  v,  Jeuniogs,  EoUe  Ab.  Arb. 

{h)  Bac.  Ab.  Arb.  E.  4  ;  Co.  Lit.  254,  263. 

206.  (0  Perry  v.  Berry,  3  Bulat.  62. 

(*)  Storke  v,  De  Smeth,  Willes,  (t?^)  Templeman  v.  Reed,  lu  re, 

66 ;  Sherry  v,  Bichardson,  Pop.  16.  9  Dowl.  962 ;  Stonehewer v.  Farrar, 

See  Doe  d.  Ozenden  v.  Cropper,  10  9  Jur.  203. 

A.  &  £.  197.  (m)  Jones  v,  Powell,  6  Dowl. 

Qc)  Com.  Dig.  Arb.  E.  11 ;  Mark-  483. 


inconsu- 
tent  issuee. 
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Part  II.    the  plaintiffs'  inquiries  respecting  A.'s  conduct,  had  not  given 
'   '  '   '  a  fair  representation,  but  .had  omitted  to  state  material  facts. 
The  arbitrator,  however,  distinctly  acquitted  the  defendant 
of  all  fraud  at  the  time  of  making  the  representation,  yet 
thinking  himself,  as  he  stated,  bound  by  adjudged  cases  to 
decide  that  knowledge  of  the  falsehood  of  the  statement  was 
fraud  and  deceit,  he  concluded  by  awarding  in  favour  of  the 
plaintiffs.    The  court  held  the  arbitrator's  law  to  be  wrong, 
and  set  aside  the  award,  Parke,  J.,  saying,  '^  The  conclusion 
to  which  the  arbitrator  has  come  in  this  case  is  quite  absurd. 
He  says,  I  think  he  is  innocent,  and  then  awards  against 
him  "  (o). 
Finding  on      ^i^G  necessity  of  finding  on  each  issue  has  sometimes 
exposed  the  arbitmtor  to  a  charge  of  making  an  inconsistent 
award,  but  the  two  following  cases  will  free  him  from  any 
ungrounded  apprehension  on  that  score.    In  an  action  on 
an  agreement,  the  defendant,  by  his  first  plea,  denied  .the 
agreement,  in  the  second  the  breach,  in  the  third  he  admitted 
the  agreement,  but  alleged  it  was  rescinded  before  breach 
in  another  plea  that  it  was  varied  by  consent.     There  were 
other  pleas  also.    The  arbitrator  awarded  a  general  verdict 
to  be  entered  for  the  defendant.     The  court,  treating  this  as 
equivalent  to  a  finding  for  the  defendant  on  each  issue,  held 
that  such  a  finding  of  inconsistent  pleas  in  favour  of  the 
defendant  did  not  render  the  award  inconsistent,  as  possibly 
if  the  cause  had  been  tried  at  Nisi  Prius  the  circumstances 
of  the  case  might  have  warranted  such  a  finding  Q>). 

In  debt  the  pleas  of  nunquam  indebitatus  and  payment 
may  consistently  both  be  found  for  the  defendant,  for  if  on 
a  trial  the  plaintiff  had  failed  in  proof  of  his  case,  and  the 
defendant  proved  a  payment,  the  verdict  would  be  entered 
for  the  defendant  on  both  issues  (q). 

So  where  to  an  action  of  assumpsit  on  a  retainer  to  project 
certain  works,  and  to  examine  certain  bills  with  care,  the 
defendant  pleaded,  1st,  non  assumpsit  5  2nd,  no  retainer ;  3rd, 
that  the  defendant  did  use  care  in  projecting  the  works ;  4th, 
that  he  did  use  care  in  examining  the  bills.    The  award  found 

(o)  Ames  v,  Milward,  8  Taunt  See  Brown  v,  Hellaby,  26  L.  J.  Ex 

637.  217  ;  S.  C.  1  H.  &  N.  729. 

(;;)  Cooper  v.  Langdon,  9  M.  &  (q)  Maloney  v.  Stockley,  4  M.  & 

W.  60  ;  S.  C.  1  Dowl.  N.  S.  392.  G.  647. 
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for  the  defendant  on  the  1st,  2nd,  and  4th  issues,  and  for  the    ^^^  ^- 
plaintiff  on  the  3rd.    It  was  held  that  the  award  was  good,   _-LJ — 1 
and  not  repugnant,  for  that  the  finding  on  the  3rd  and  4th 
issues  must  be  regarded  as  hypothetical,  and  only  for  the 
purpose  of  determining  the  costs  of  them  (r). 

Where  the  plaintiff  declared  in  case,  alleging  that  he  was 
entided  to  the  reversion  in  a  close,  that  a  person  named 
Heam  had  wrongfully  and  injuriously  erected  incumbrances 
thereon,  and  that  defendant  had  wrongfully  and  injuriously 
kept  and  continued  the  incumbrances  so  wrongfully  erected, 
and  the  defendant  pleaded,  1st,  not  guilty ;  2nd,  that  Hearn 
did  not  erect  the  incumbrances  on  the  close:  an  award 
directing  a  verdict  for  the  plaintiff  on  the  first  plea,  and 
for  the  defendant  on  the  second,  was  held  not  to  be  incon- 
sistent, since  the  first  plea  put  in  issue  only  the  continuance 
of  the  nuisance  by  the  defendant,  and  not  the  erection  by 
Heam  (s). 

It  is  said  that  an  award  ought  to  be  reasonable,  and  that  Whether 
therefore  an  award  that  one  party  should  serve  the  other  for  ^^be 
two  years  is  void  (t),  or  that  one  should  release  his  right  to  rewon- 
the  land  in  satisfaction  of  a  trespass  (u).    The  courts  in 
general,  though  probably  at  the  present  day  they  would 
consider  the  award,  in  the  first  instance  at  least,  to  be  void, 
as  exceeding  the  authority  given,  decline  examining  into 
the  reasonableness  of  the  arbitrator's  decision  (x)  ;  and  the 
courts  of  equity  will  enforce  a  specific  performance  of  an 
award,  notwithstanding  it  appears  to  be  unreasonable  in 
some  respects. 

Hence,  although  the  question  whether  the  vendor  could 
make  a  good  title  to  an  estate  was  depending  in  a  suit  in 
the  Exchequer,  the  Court  of  Chancery  compelled  one  of  the 
vendees,  in  pursuance  of  an  award,  to  join  the  other  in  the 
sale  of  their  equitable  interest  under  the  contractor,  although 
the  court  was  of  opinion  that  forcing  the  sale  while  the  title 
was  in  dispute  was  unreasonable,  and  must  depreciate  the 
property  (y). 

(r)  Dnke  of  Beanford  v.  Welch,  (w)  Com.Dig.Arb.  E.  13  :  Rolle 

10  A.  &  E.  527.  Ab.  Arb.  B.  13,  p.  243. 

(»)  Grenfellt;.  Edgcome,  7  Q,  B.  ^05)  Waller  v.  King,  9  Mod.  63. 

661.  (y)  Wood  v.  Griffith,  1  Swanst. 

(0  Com.  Dig.  Arb.  E.  13  ;  Bolle  43. 
Ab.  Arb.  B.  12,  p.  243. 
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SECTION  VIII. 

THE  AWARD,  HOW  AFFECTED  BT  A  MISTAKE  OF  TBS 

AEBITRATOB* 


PabtIL 

OH.  V.  &  8. 

Effect  of 
mistake, 
award 
good  on 
KB  face. 


No  distinc- 
tion be- 
tween lay 
and  legal 
arbitrator. 


General 
rule,  ar- 


I.  When  the  award  is  good  on  Us  face.] — It  is  a  point  of 
some  importance  to  ascertain  how  far,  when  the  arbitrator 
has  done  his  best  to  arrive  at  a  right  determination,  and  when 
there  is  nothing  on  the  face  of  the  award  to  show  that  the 
decision  is  wrong,  the  courts  will  listen  to  the  suggestion  that 
he  has  made  a  mistaken  decision  on  questions  of  law  or  fact. 
On  one  occasion,  when  an  arbitrator's  decision  was  questioned 
on  the  ground  of  mistake,  Lord  EUenborough,  C.  J.,  said  that 
he  feared  it  was  impossible  to  lay  down  any  general  and 
certain  rule  to  indicate  in  what  cases  the  court  would  refuse 
to  allow  an  award  to  be  opened  (z). 

For  some  time  the  common  law  courts  made  a  distinction 
between  a  legal  and  a  lay  arbitrator,  holding  that  when  the 
merits  both  of  law  and  fact  were  referred  to  a  barrister,  the 
court  would  not  open  the  award  for  any  alleged  mistake, 
unless  something  could  be  urged  that  amounted  to  a  per- 
verse misconstruction  of  the  law,  but  they  did  not  entertain 
the  same  confidence  in  the  competency  and  probity  of  a  non- 
legal  arbitrator  (a).  This  distinction,  however,  has  been 
done  away,  and  it  has  been  settled  by  repeated  decisions, 
that  the  awards  of  legal  and  of  lay  arbitrators  will  be  treated 
by  the  courts  of  law  on  exactly  the  same  principles  (6). 
In  the  courts  of  equity  no  such  distinction  was  ever  recog- 
nized (c). 

A  close  examination  of  the  cases  compels  one  to  say  that 


(z)  Chace  v.  Westmore,  13  East, 


356. 
(a) 
356; 
504; 
679; 
104; 
R.3. 

(b) 
330; 
705; 


Chace  v,  Westmore,  13  East, 
Sharman  v.  Bell,  6  M.  &  S. 
Pcrriman  v.  Steggall,  9  Bing. 
Cramp  v,  Symons,  1  Bing, 
WillUims  V.  Jones,  5  M.  & 

Marsh,  In  re,  16  L.  J.  Q.  B. 
Fuller  V,  Fenwick,  3  C.  B. 
S.  C.  16  L.  J.  C.  P.  79; 


Brown  v.  Croydon  Canal  Co.,  9 
A.  &  £.  522 ;  Ashton  r.  Poynter, 
3  Dowl.  201 ;  Jupp  v.  Grayson, 
3  Dowl.  199  ;  Huntig  r.  Kidling, 
8  Dowl.  879.  See  Wade  r.  Malpas, 
2  Dowl.  638  ;  Wilson  r.  King,  2 
Dowl.  538,  n.  a.;  S.  C.  2  C.  &  M. 
689. 

(c)  Ching  r.  Ching,  6  Ver.  281  ; 
Bteff  V.  Andrews,  2  Hadd.  6. 
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one  uniform  principle  has  not  been  adhered  to  as  to  the    ^PabtIL 

consequences  of  a  mistake.    Greater  latitude  was  allowed  IJ— 

formerly  in  reviewing  the  arbitrator's  judgment  than  the  ^^j^^* 
courts  would  be  disposed  to  permit  at  present.  The  general  on  law  and 
rale  is,  that  as  arbitrators  are  judges  of  the  parties'  own 
choosing,  they  cannot  object  to  their  decision  as  an  un- 
reasonable judgment,  or  a  judgment  against  law  (d).  They 
cannot  impeach  it  as  an  erroneous  judgment  on  the  facts  (e), 
or  raise  objections  to  it  which  involve  questions  arising 
altogether  on  the  merits  (/),  whether  the  arbitrators  have 
expressed  their  determination  in  an  award,  or  merely  in  a 
certificate  (gr).  No  court  of  law  or  equity  has  any  cognizance 
by  way  of  appeal  from  the  arbitrator's  decision  (A). 

Thus  where  an  action  by  a  London  apothecary  for  the  Claim  by 
amount  of  his  bill  was  referred,  and  the  arbitrator  awarded  c^y. 
a  certain  sum  to  the  plaintiff,  the  court  refused  to  permit  the 
award  to  be  impeached  by  affidavits  offered  to  show  that  the 
arbitrator  had  allowed  charges  for  attendances,  which  a 
London  apothecary  was  not  legally  entitled  to  make,  and 
held  the  award  conclusive,  there  being  nothing  on  the  face  of 
it  to  warrant  the  objection  (i). 

In  a  recent  case,  an  arbitrator  having  awarded  that  some  Decision 
pleas  demurred  to  were  good,  and  the  declaration  bad  in  ??„!Lf®' 
substance,  on  a  motion  to  set  aside  the  award  on  the  ground 
that  the  arbitrator  had  manifestly  come  to  an  erroneous 
decision  respecting  the  validity  of  the  pleas  in  law,  the  court 
refused  to  entertain  the  question,  as  the  demurrers  were 
among  the  things  referred,  and  there  was  nothing  in  the 
reference  empowering  the  parties  to  appeal  to  the  court  as  a 
court  of  error  upon  the  judgment  given  on  the  demurrers, 

{d\  Fuller  v.  Fenwicki  3  C.  B.  Baguley  t?.   Mackwick,    30  L.  J. 

705  ;  S.   C.    16    L.   J.  V.  P.  79  ;  C.  R  342  ;  S.  C.  10  C.  B.  N.  S.  61. 

Marsh,  In  re,  16  L.  J.  Q.  B.  330  ;  (f)   Winter    v,    Lethbridge,  13 

SteflF  V.  Andrews,  2  Madd.  6 ;  Ivea  Price,  533 ;  Brown  v.  Brown,    1 

V.  Metcalfe,  I  Atk.  63;  Evans  v.  Vern.  157;  Lancaster  v.  Heming- 

Pratt,    3  M  &  G.  759 ;  Hogg    v.  ton,  4  A.  &  E.  345 ;  Bouttilier  v. 

Burgess,  3  H.  &  N.  293 ;  S.  C.  27  Thick,  1  D.   <fe    E.  366 ;    HUl  r. 

L.   J.    Ex.    318  ;    Hodkinson    v.  Ball,  1  Dow.  N.  S.  164. 

Femie,  27  L.  J.  C.  P.  66  ;  S.  C.  3  (g)  Price  v.  Price,  9  Dowl.  344. 

C.  B.  N.  S.  189 ;  Baguley  v.  Mack-  (h)  Goodman  v.  Sayers,  2  J.  & 

wick,  30  L.  J.  C.  P.  342;  S.  C.  10  W  249. 

C.  B.N.  S.  61.  (i)  Gensham    v.     Germain,    11 


(e)  Morgan  v.  Mather,  2  Ves.    Moore,  1. 
17 ;  Dick  V.  Milligan,  2  Ves.  23 ; 
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Part II.    and  Wilde,  C.J.,  said,  "The  court  has  no  more  authority 
*  to  review  the  arbitrator's  decision  upon  a  point  of  law  referred 

to  him,  than  upon  a  point  of  fact.  Whatever  may  have  been 
formerly  the  understanding,  it  is  enough  to  say  that  in 
modem  times  the  decisions  are  distinct  and  uniform,  that  if 
parties  choose  to  refer  a  matter  of  law  to  an  arbitrator,  his 
decision  upon  the  matter  is  final "  (k). 
Liqtii-  On  the  same  principle  the  court  refused  to  grant  a  rule 

di^mngeflaB  ^0  ^^  aside  an  award  on  a  suggestion  that  the  arbitrator 
?^9ltj,      iiad  improperly  treated  as  a  penalty  that  which  was  by  the 
express  contract  of  the  parties  stipulated  and  ascertained 
damages  (I), 
Deddiiig         So  where  the  claims  in  an  action  of  debt  were  referred, 
damages     and  the  arbitrator  received  evidence  of  a  claim  for  damages 
*?^  *       for  a  breach  of  covenant  in  not  delivering  up  some  lands 
which  were  claimed  as  a  debt  notwithstanding  the  defendant 
objected  that  such  claim  did  not  constitute  a  debt  recoverable 
in  the  action ;  and  the  award  was  made  for  an  amount  which 
evidently  included  a  compensation  in  respect  of  his  claim, 
the  Court  of  Exchequer  granted  a  rule  to  enforce  the  award, 
saying  that  the  arbitrator  was  the  judge  of  law  and  fact,  and 
that  as  he  had  taken  upon  himself  to  decide  whether  this 
claim  was  a  debt^  or  only  a  ground  for  damages,  and  he  had 
decided  it  to  be  a  debt,  though  possibly  wrongly,  the  parties 
were  concluded  by  his  decision  (m). 
Decisbn         It  cannot  be  alleged  as  a  ground  for  setting  aside  an 
ev?£^.***  award,  that  the  decision  of  the  arbitrator  is  contrary  to  the 

evidence  (n). 
Exoep.  There  are,  however,  very  many  cases  which  recognize  an 

gS^Tof  extensive  head  of  exceptions  on  the  ground  of  mistake,  and 
n»*«*»ke.  which  show  that  the  courts,  as  a  matter  of  course,  in  many 
cases  investigated  the  correctness  of  the  principles  on  which 
BeTiewing  the  arbitrator  founded  his  decision  (o).  Thus,  where  an 
*"*  ^"*     attorney  had  brought  an  action  on  a  bill  not  taxable,  and  it 

(k)  Emmerson  v,  Simpson,  Pee  L.  J.  G.  P.  66;  S.  0.  3  G.  B.  N.  S- 

d.   Simpson  v,  Emmerson,    Law  1S9. 

Times,  June  5,  1847.  (n)  Bradshaw's  Arbitration,   12 

(I)    Fuller  r.  Fenwick,  3  C.  B.  Q.  R  562. 

705.  (o)  Hardy  v.  Lines,  6   Moore, 

(m)  Faviel  v.  Eastern  Counties  574 ;  Johnson  v,  Durant,   2  B.  & 

Bail^v^    Company,    2  Ex.   344.  Ad.  925. 
See  B!odgkinson    v,    Femie,   27 
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was  referred  to  the  clerk  of  assize,  the  Court  of  Exchequer    ^^*'  ^' 

0H»  V.  B.  o* 

held  that  it  was  competent  for  them  to  examine  whether  the  

arbitrator  had  adopted  the  right  rule  of  taxation  (p). 

In  Lord  Eldon's  time  a  somewhat  refined  distinction  was  P^^^. 
made,  for  it  was  held  that  if  a  pure  question  of  law  were  i^r, 
referred  to  an  arbitrator,  his  decision  on  it,  whether  right  or 
wrong  was  final,  as  such  a  reference  amounted  in  effect  to 
an  agreement  by  the  parties  to  be  bound  by  whatever  he 
should  say  to  be  the  law  between  them  (3) ;  yet  on  a  mixed  Mixed 
question  of  law  and  fact,  which  the  arbitrator  was  bound  to  ?^  and' 
decide  according  to  law,  if  intending  to  decide  according  to  ^*^ 
law,  he  arrived  at  a  wrong  conclusion  on  the  question  of  law, 
it  was  said  that  the  court  would  set  the  award  aside,  as  it 
was  not  what  he  intended  it  to  be,  namely,  a  decision  accord- 
ing to  law  (r). 

It  was   laid  down  as  law,  in  1715,  by  Lord  Chancellor  Wain 
Harcourt^  that  if  it  appeared  that  the  arbitrator  proceeded 
vifou  u,  plain  mistake,  either  as  to  the  law,  or  in  &  matter  of 

fact,  the  award  would  be  set  aside  in  like   manner  as   it 

• 

would  for  an  error  appearing  in  the  body  of  the  award  («). 
This  view  of  the  law  was  sanctioned  in  numerous  in- 
stances (t).  But  if  the  point  of  law  were  a  doubtful  one  (u), 
or  the  error  in  fact  could  only  be  detected  by  unravelling 
matters  of  account  (as),  the  Court  of  Chancery  would  give 
no  relief  against  the  decision  of  the  arbitrator.  Yet  in  one 
instance  Lord  Chancellor  Loughborough  said  he  could  not  set 
aside  the  award  on  motion,  supposing  that  it  appeared  that 
by  a  mistake  of  calculation  the  arbitrators  had  awarded  a 
wrong  sum,  though  he  intimated  a  doubt  whether  in  the  case 
of  such  an  evident  mistake  the  court  would  enforce  the 
award  by  attachment  (y). 

In  a  late  case,  where  an  action  was  referred  at  Nisi  Prius, 
an  attempt  was  made  to  set  aside  the  award  by  bill   in 

(p)  BroadhuTBt   v.  Darlington,  (s)  Comeforth  v.  Gear,  2  Yem. 

2  DowL  38.  705. 

(g)  Chingv.  Ching,  6  Vea.  281 ;  (t)  Anon.  3  kik.  644  ;  Richard- 

Yonng  V.   Walter,  9  Ves.  364  ;  son  v.  Nourse,  3  B.  &  Aid.  237. 

Steff   V.  Andrews,  2  Madd.    6 ;  (u)  Ridout  v.  Pain,  3  Atk.  486; 

Price  V.  HoUis,  1  M.  &  S.  106.  S.  C.  1  Ves.  .11. 

(r)  Kent  v,  Elstob,  3  East,  17  ;  (x)  Brown  v.  Brown  1  Vem. 

Young   V.  Walter,  9  Ves.  364;  167. 

BroadnniBt  v,  Darlington,  2  Dowl  (1/)  Morgan  v,  Mather,  2  Ves> 

38.  Jr.  16. 
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Chancery,  on  the  ground  chiefly  that  the  arbitrator  had 
treated  as  a  settled  account  a  document  which  was  not  so. 
Lord  Cottenham,  C,  however,  dismissed  the  bill  on  the 
ground  that  the  court  had  no  jurisdiction  to  correct  the 
mistake  if  there  were  one^  there  being  no  proof  of  mis- 
conduct on  the  part  of  the  arbitrator,  or  fraud  on  that  of  the 
defendants  (z). 

The  result  of  the  numerous  cases  cited  seems  clearly  to 
establish,  that  though  the  courts  could  not  interfere  with  the 
arbitrator's  decision  on  the  simple  ground  that  he  had  judged 
erroneously,  yet  where  there  was  a  clear  gross  mistake  t^Sect^ 
ing  the  result  of  the  award,  and  that  admitted  or  made  out  to 
the  satisfaction  of  the  arbitrators  (as  to  which  Lord  Thurlow 
insisted  on  having  their  affidavits),  the  courts  both  of  law  and 
equity  would,  as  a  general  rule  not  many  years  ago,  have  set 
aside  the  award  (a). 

And  now  when  Chancery  is  the  proper  court  to  apply  to, 
that  court  will  set  aside  or  refer  back  an  award  on  the 
ground  of  a  mistake  if  it  be  admitted  by  the  arbitrator,  but 
not  if  it  be  not  admitted  (6).  The  courts  of  law  are  now  evi- 
dently inclined  to  hold  that  an  award  good  on  its  face  is  not 
to  be  impeached  on  the  ground  of  mistake  alone  (o). 

In  one  case,  A.  claiming  two  sums  to  be  due  to  him  from 
B.,  the  contention  before  the  arbitrators  was  merely  whether 
A.  was  entitled  to  both,  or  to  only  one  of  the  sums,  and  the 
arbitrators,  though  meaning  to  give  A.  both  sums,  instead  of 
adding  them  together,  by  mistake  deducted  the  smaller  from 
the  greater,  and  instead  of  directing  B.  to  pay  A.,  awarded 
that  the  pajrment  should  be  made  by  A.  to  B.  The  Court  of 
Common  Pleas,  labouring  to  find  a  reason  for  setting  aside 
this  incorrect  and  inequitable  award,  did  not  rest  on  the 
simple  ground  of  mistake,  but  adverting  to  the  circumstance 
that  the  award  did  not  express  the  intention  of  the  arbi« 


(a)  Chuck  V,  Cremer,  17  L.  J. 
Ch.  287. 

(a)  Knox  v,  Symonds,  1  Yes. 
Jr.  369  ;  Andeison  v.  Darcey,  18 
Ves.  447;  Delver  v.  Barnes,  1 
Taunt.  48  ;  Anon.  2  Chit.  44 ; 
Payne  v,  Bailey,  7  Mooro,  147; 
Ward  V.  Dean,  3  B.  &  Ad.  234 ; 
Potter  V.  Newman,  4  Dowl.  504  ; 
Rogers  v,  Dallimore,  6 Taunt,  lllj 


Wade  V,  Huntley,  2  Tidd  Pt.  841, 
9th  ed.  ;  Hardy  v,  Ringrose,  1  H. 
&  W.  185. 

(6)  Mills  V.  Bowyer^s  Society,  3 
Kay  &  J.  66 ;  Qreefham  v.  Turn- 
bull,  44  L.  J.  Chanc.  538. 

(c)  Fuller  v,  Fenwick,  3  C.  B. 
705  ;  HodgkinBon  v.  Femie,  27 
L.  J.  C.  P.  66  ;  S.  C.  3  C.  B.  N.  S. 
189. 
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tiatora,  held  that  the  mistake  and  negligence  were  so  gross    ^^^^  ^• 
as  to  amount,  in  the  judicial  sense  of  the  term,  to  misconduct  ^U — ! 
in  the  arbitrators^  and  so  to  justify  the  court  in  setting  aside 
the  award  (d). 

The  Court  of  Exchequer  have  gone  still  farther  from  the  Exchequer 
old  rule  above  cited,  and  have  avowedly  adopted  the  principle  ^^ 
that  awards  ought  not  to  be  set  aside  for  mistakes,  and  express  award  for 
their  dissatis&ction  with  the  above  decision,  In  re  Hall  & 
Sinds  (e);  they  have  refused  to  be  governed  by  it,  not  indeed 
in  terms  overruling  it  quite,  but  distinguishing  it,  and 
expressing  a  determination  not  to  extend  it  farther.  It  is 
better,  say  they,  to  adhere  to  the  principle  of  not  allowing 
awards  to  be  set  aside  for  mistakes,  although  possibly  the 
role  may  cause  injustice  to  be  done  in  particular  instances, 
than  by  allowing  mistakes  to  be  a  ground  of  impeaching  the 
award,  to  open  a  door  for  inquiry  into  the  merits  in  almost 
every  case,  for  in  nine  cases  out  of  ten  it  would  be  argued 
that  there  was  some  mistake  (/).  Therefore,  where  the 
arbitrator  made  a  mistake  in  omitting  to  take  into  account 
and  give  credit  to  the  plaintiff  for  a  large  sum  admitted  by 
the  defendant  to  be  due  to  the  plaintiff,  and  on  the  error 
being  pointed  out  to  him,  the  arbitrator  acknowledged  his 
mistake,  and  wished  the  matter  to  be  referred  back  to  him, 
that  he  might  rectify  it,  though  to  this  the  defendant 
objected ;  the  court  refused  to  set  aside  the  award,  as  the 
error  did  not  appear  on  the  face  of  the  award,  and  (what 
distinguished  the  case  from  Hail  &  Hrnds,  In  re)  (g)  the 
arbitrator  had  not  made  any  affidavit  himself  admitting  the 
mistake  (h). 

More  recently,  however,  the  Court  of  Queen's  Bench  inti-  Award  set 
mated  their  approval  of  the  case  of  HaU  dk  Hinds  (i) ;  and  Queen's 
considered  the  expressions  in  Phillips  y.  Evans  (/),  as  rather  Bench  for 
too  strong  for  a  general  rule,  and  as  not  fettering  their 
discretion.    They  consequently  set  aside  an  award  where  it 
appeared  by  the  oath  of  the  arbitrator,  that  he,  from  a  mis- 

(d)  Hall  &  Hinds,  Tn  re,  2  M.  <k      W.  9. 

G.  847 ;  Ashton  v.    Poynter,  2  to)  2  M.  &  G.  847. 

Dowl  651.  (h)  Phillips  v.  Evans,  12  M.  & 

(e)  2M.&a  847.  W.  309;  S.  C.  13  L.  J.  Ex.  80. 
(/)  Phillips  V.  Evans,  12  M.  &  (t)  2  M.  <k  G.  847. 

V.  309  ;  S.  C.  )3  L.  J.  Ex.   80.  (j)  12  M.  &  W.  309. 

See  Ha^r  v.  Baker,  14  Mi  & 
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apprehension  of  the  parties'  intention,  had  omitted  to  include 
in  his  award  a  large  sum  admitted  to  be  due  to  the 
plaintiff  (k). 

When  a  gross  mistake  has  been  made  by  an  arbitrator,  as 
when  one  sum  has  been  put  for  another,  the  award,  though 
the  writing  of  the  arbitrator,  may  in  some  cases  reasonably 
be  considered  as  not  his  award,  it  not  being  the  intentional 
decision  of  his  mind  (Q. 

The  latest  cases  show  that  in  order  to  reopen  the  award 
it  must  be  shown  that  the  arbitrator  admits  that  he  has,  in 
his  own  opinion,  made  a  mistake  of  law  or  tact,  and  is  willing 
to  review  his  decision  on  the  point  on  which  he  has  gone 
wrong  (m). 

Not  every  admitted  mistake  is  sufficient,  for  the  Queen's 
Bench  Division  refused  to  refer  back  an  awards  though  the 
arbitrators  swore  that  they  had  awarded  the  plaintiff  a  sum 
intended  by  them  to  cover  his  costs  of  suit,  thinking  that  he 
could  not  recover  them,  and  now  found  that  he  was  suing  the 
defendant  for  such  costs  (n). 

II.  Effect  of  extrinsic  statements  by  the  arbitrator  showing 
a  mistake  on  his  part.] — ^After  the  award  is  made,  the  power 
of  the  arbitrator  is  at  an  end  to  alter  the  rights  of  the  parties 
as  settled  by  it,  except  in  so  far  as  his  statements  made 
subsequently  to  it  are  admissible  to  affect  it  These  subse- 
quent statements  are  to  be  distinguished  from  the  statements 
made  by  the  arbitrator  during  the  reference.  What  the 
arbitrator  says  in  the  coui-se  of  the  proceedings  may  some- 
times be  giveh  in  evidence  as  part  of  the  transactions  them- 
selves, for  his  statements  may  amount  to  acts,  and  are  different 
from  mere  narrations  of  former  acts  or  former  processes  of 
thought.  In  such  case  they  are  admissible  in  evidence  when 
the  rest  of  the  proceedings  in  the  reference  can  be  inquired 
into.  What  we  now  proceed  to  consider  is  the  effect  of 
statements  made  subsequent  to  the  award. 


(Jk)  Hutchinson  v.  Shepperton, 
13  Q.  R  955. 

(0  Brown  v.  Hellaby,  26  L.  J. 
Ex.  217;  S.  C.  6  H.  &  N.  729.  See 
Whitmore  v.  Smith,  31  L.  J.  £z. 
107;  S.  C.  7  H.  &  N.  509. 


(m)  Dinn  v.  Blake,  L.  R.  10  C. 
P.  388  ;  S.  C.  44  L.  J.  C.  P.  276  ; 
Flyxin  V.  Bobertson,  38  L.  J.  C.  p. 
240;  S.  C.  L.  R.  4  C.  P.  324. 

(7i)  Allen  V,  Greenslade,  33  L(« 
T.  Q.  B.  D.  567. 
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When  an  award  is  good  on  its  face,  the  cases  do  not  all  Pakt  ll. 
agree  jn  showing  how  far  the  courts  will  allow  it  to  be  '  '  '  ' 
impeached  by  extraneous  evidence  of  statements  of  the  arbi-  whether 

*'  aaiuiasible 

trator,  showing  that  he  has  decided  on  reasons  not  tenable  to  affect 
in  law.    As  the  courts  of  law  are  now  inclined  to  hold  that  *^^'*^' 
awards  are  not  to  be  impeached  for  mistakes  in  law  or  fact 
not  apparent  on  the  award,  they  will,  it  is  apprehended,  at 
the  present  day  in  general  reject  such  statements  (o). 


In  the  older  cases,  however,  a  different  rule  prevailed.  ^.^ 

'  '  .  .  *^  .  of  reasons 


Statement 
.    .  «  .  1  ^'^  reasons 

On  a  reference  respecting  an  injury  to  a  ship  at  sea,  where  delivered 
the  arbitrator  delivered   a  paper  with  his   award,  stating  ^^^^ 
his  reasons,  the  court  treated  this  statement  as  embodied  received. 
in  the  award^  and  consequently  set  the  award  aside,  as  it 
appeared  that   the   arbitrator  had   acted  on  some  marine 
law,  and  not  on  the  law  of  England,  in  deciding  on  the 
right  to  damages  (p). 

In  another  instance,  where  the  arbitrator,  having  decided  Casestated 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain  award. 
sum  in  the  cause  referred,  delivered  to  the  parties  with  his 
award  a  certificate,  stating  his  wish  that  the  defendant  should 
not  be  precluded  from  taking  the  opinion  of  the  Court  of 
King's  Bench  on  a  point  of  law,  and  certifying  certain  facts 
which  showed  that  the  plaintiif  and  defendant  were  partners ; 
the  courts  as  a  matter  of  course,  and  without  any  objection 
made,  took  notice  of  the  facts  stated  in  the  certificate,  and 
set  aside  the  award,  holding  the  action  not  maintainable  on 
the  ground  of  the  partnership  (g). 

In  a  third  case,  where  the  arbitrator  awarded  a  verdict  Statement 
for  the  defendant,  and  annexed  to  the  award  a  certificate  in  paper 
stating   the    facts,   and   that  on   his   construction   of  the  annexed  to 
Building  Act  the  plaintiff  was  not  entitled  to  recover,  the 
validity  of  the  arbitrator's  decision  was  fully  discussed  on 
a  rule  to  set  aside  the  award,  which  was  ultimately  di.s< 
charged,  the  court  agreeing  with  the  arbitrator  in  his  view 
of  the  law  (r). 

ip)  See  Leggo  v.  Young,  C.  16  C.  (p)  Kent  v.  Elstob,  3  East,  18  ; 

B.  626  ;  S.  C.  24  L.  J.  C.  P.  200  ;  Sharman  u.  Bell,  5  M.  cfc  S.  504. 

Ho^  r.  Bargess,  27  L.  J.  Ex.  318;  (g)  Holmes  v.  Higgins,  1  B.  & 

S.  0/3  H.  k  N.  293,  explained  in  C.  74. 

Holgate  tJ.  KUlick,  31  L.  J.  Ex.  7  ;  (r)  Pratt  v.  Hillman,  4  B.  &  C. 

S.  C.  7  H.  &  N.  418  ;  Dinn  v,  Blake,  269.    See  Toby  v.  Lovibond,  1 7  L. 

L.  K.  10  C.  P.  388.  J.  C.  P.  201,  per  Wilde,  C.  J. 
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The  court  on  one  occasion  took  into  consideration,  and 
set  aside  an  award  on  a  letter  of  the  arbitrator,  showing 
that  the  award  extended  to  matters  not  within  the  sub- 
mission (s). 

We  have  seen  in  the  preceding  pages  that  where  a  mistake 
was  alleged  as  the  ground  of  setting  aside  an  award,  the 
statements  of  the  arbitrator  were  not  only  admitted,  but  his 
affidavit  in  some  instances  required  (t). 

Under  the  following  circumstances,  the  Court  of  Common 
Pleas  received  a  statement  from  the  arbitrator  to  impeach 
his  decision.  An  action  against  executors  for  work  done  to 
the  testator's  house  during  his  lifetime,  was  referred,  with  all 
matters  in  difference  between  the  parties  and  the  heir  of  the 
testator,  who  became  a  party  to  the  reference.  The  plaintiff 
had  done  work  to  the  house  after  the  testator  s  death.  The 
arbitrator  directed  the  verdict  for  the  plaintiff  to  stand  for  a 
specified  amount,  and  awarded  that  the  plaintiff  had  no 
further  claim  upon  the  defendants  or  the  heir.  The  defend- 
ants having  applied  to  the  arbitrator,  the  latter,  for  the 
purpose  of  enabling  the  defendants  to  make  an  application 
to  the  court  to  review  his  decision,  stated  that  the  construc- 
tion he  had  put  upon  the  order  of  reference  was,  that  if 
anything  were  due  to  the  plaintiff  either  from  the  defendants 
or  tEe  heir,  whether  such  debt  were  the  subject  of  the  action 
or  not,  the  verdict  in  that  action  was  to  stand  for  the  whole 
amount,  and  that  he  had  acted  on  that  principle  in  making 
his  award.  It  was  held  by  the  court  that  though  such  state- 
ments, after  the  proceedings  were  finished,  were  not  admis- 
sible in  ordinary  cases  to  impeach  the  award,  yet  that  they 
were  admissible  here,  as  this  case  was  an  exception  to  the 
general  rule,  where  the  arbitrator  on  being  told  that  his 
judgment  was  to  be  reviewed,  for  the  purpose  of  enabling 
the  defendants  to  appeal,  assigned  the  ground  of  his  judg- 
ment, and  showed  that  he  had  mistaken  his  powers  (u). 

In  a  recent  case  where  the  arbitrator  for  a  like  cause  had, 
after  award  made,  set  forth  in  a  letter  the  ground  of  his 
judgment,  and  Jones  v.  Carry  (u)  was  relied  upon  in  support 


(s)  The  Ay  re  and  Caldcr  Navi- 

fation  case,  cited  in  Williams  v. 
ones,  6  M.  &  R.  3. 
{t)  See  the  previous  division  of 


this  section. 

(u)  Jones  V.  Corry,  5  Bing.  N.C. 
187. 
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of  an  application  to  refer  the  award  back  that  the  arbitrator    Part  n. 
might  state  a  case,  the  Court  of  Queen's  Bench  seemed  dis-  ^°'  ^'  ^'  ' 
inclined  to  follow  that  decision^  but  distinguished  the  case 
before  them^  and  Refused  the  rule  on  the  ground  that  the 
party  had  not  applied  to  the  arbitrator  during  the  reference 
to  state  a  case  (x). 

Older  cases,  however,  are  not  wanting  which  show  that  Modem 
the  courts  have  declined  to  receive  statements  of  the  arbi-  ments  of 
trator  to  impugn  the  award.  trator^ot 

Thus,  when   previous   matters    had    been   settled  by  an  receivable. 
award,  a  second  arbitrator,  to  whom  other  differences  were  L<;t*<?''  ^^ 
referred,  the  day  before  be  made  his  award  for  the  defendant  rejected. 
wrote  a  letter  to  the  plaintiff's  attorney,  stating  that  he  felt 
himself  bound  to  make  an  award  in  favour  of  the  defendant, 
on  the  ground  that  the  matter  in  dispute  had  arisen  before 
the  former  reference,  and  that  although  he  thought  the  first 
arbitrator  mistaken,  he  considered  himself  concluded  by  his 
award :  a  motion  having  been  made  to  set  aside  the  award 
on  the  ground  of  the  arbitrator  being  mistaken  in  supposing 
himself  concluded'  by  the  first  award,  the  coui-t  refused  to 
entertain  the  question,  the  arbitrator  not  having  raised  it  on 
the  award  itself,  or  on  any  paper  annexed  (y). 

In  another  case,  on  a  motion  to  set  aside  an  award,  where  Letter  of 
arbitrators,  who  were  barristers,  wrote  letters  explaining  what  ^^^©r 
were  the  matters  in  difference^  and  the  course  the  matters  took 
on  the  reference.  Pollock,  C.B.,  seemed  to  think  he  might  look 
upon  the  letters,  since  they  were  barristers',  as  good  as  affi- 
davits ;  but  Parke,  B.,  doubted  whether  the  court  could  notice 
them  at  all  (^). 

Where  an  award  ordered  that  if  certain  sums  of  money  Statement 
were  restored   to  the  defendants  they  should   pay  them  J^^a!*"^ 
over  to  the  plaintiff^  the  court  refused  to  receive  an  affidavit 
of  one  of  the  arbitrators  to  explain  the  intention  of  this 
claoBC  (a). 

So,  in  a  modem  case,  where  the  plaintiff  was  entitled  to  Letter  of 
the  costs  of  the  cause,  and  the  arbitrator  directed  each  party  "^^ow^' 

(x)  The  Loudon  Dock  Company  (z)  Keene  &  Atkinson,  In  re, 

V.  St.  PanVs,  Shadwell,  32  L.  J.  Ex.,Ap.  16, 1847. 

Q.  B.  30.  (a)  Gordon  v.  Mitchell,  3  Moore, 

(y)  Williams  v.  Jones,  5  M.  &  41. 
B.3. 
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to  pay  half  the  costs  of  the  reference,  and  the  master  allowed 
the  plaintiff  only  half  the  cost^  of  the  witnesses  examined 
on  his  part,  the  Court  of  Exchequer,  on  a  moiion  by  the 
plaintiff  to  review  the  taxation  and  allow  him  the  whole 
costs  of  the  witnesses  bs  costs  in  the  cause  and  not  in  the 
reference,  refused  to  take  notice  of  a  letter  written  by  the 
arbitrator  to  the  plaintiff's  attorney,  stating  that  his  intention 
was  that  the  plaintiff  should  have  the  costs  of  the  witnesses 
attending  before  him,  saying,  that  if  the  arbitrator  had  mndc 
a  mistake  they  could  not  rectify  it  (6). 

So  also  in  the  Court  of  Queen's  Bench,  where  an  ejectment 
brought  to  recover  two  closes  was  referred  with  an  action  of 
trespass,  and  the  arbitrator  ordered  a  general  verdict  for  the 
plaintiff  in  the  ejectment,  the  court  held,  that  they  could  not 
amend  the  postea  in  the  ejectment  by  confining  it  to  one  of 
the  two  closes,  although  it  appeared  by  a  paper  which  the 
arbitrator  delivered  with  his  award,  stating  his  reasons,  that 
he  considered  the  plaintiff  was  entitled  to  one  close  only,  and 
though  he  awarded  in  defendant's  favour  on  a  plea  in  the 
action  of  trespass,  justifying  by  reason  of  the  defendant's  title 
to  the  other  close  (c). 

And  still  more  recently  the  Court  of  Common  Pleas  refused 
to  notice  a  letter  of  an  umpire  accompanying  his  award  in 
which  he  stated  his  opinion  that  the  plaintiff  ought  to  have 
had  his  costs^  but  that  he  had  not  awarded  any  costs  to  the 
plaintiff,  as  he,  the  umpire,  had  no  power  to  do  so,  and  that 
he  would  have  awarded  them  to  the  plaintiff  had  he  possessed 
the  power  (d). 


Inquiring 
grounds  of 
damages 


III.  Inquiry  by  the  court  of  the  arbitrator's  grounds  of 
avxird.] — Under  peculiar  circumstances,  when  the  parties  do 
not  object,  the  court  will  inquire  of  the  atbitrator  upon  what 
grounds  he  has  made  his  award.  It  used  to  be  said  that  the 
inquiry  would  not  be  made  without  such  consent  (e).  Where 
the  plaintiff's  attorney  obtained  an  order  of  Nisi  Prius  re- 
ferring the  cause  only,  and  served  it  on  the  arbitrator,  and 


(6)  Brown  v.  Nelson,  13  M.  & 
W.  397. 

(c)  Doe  d.  Ozenden  v.  Cropper, 
10  A.  &  E.  197. 


(d)  Leggo  V,  Young,  16  C.  B- 
626  ;  S.  C.  24  L.  J.  C,P.  200. 

(e)  Brown  V.  The  Croydon  Oui&l 
Company,  9  A.  &  £.  522. 
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the  defendant's  attorney  also  obtained  from  the  associate  an  Part  it. 
order  not  strictly  a  duplicate,  since  it  referred  the  cause  and  ' 
all  matters  in  difference,  and  the  arbitrator,  among  other 
things,  directed  the  defendant  to  pay  the  plaintiff  a  specified 
sum,  the  court  ordered  a  reference  to  the  associate  to  ascer- 
tain which  of  the  two  orders  was  in  accordance  with  his 
minutes  of  the  agreement  made  at  the  trial,  and  if  the  associate 
reported  in  favour  df  the  defendant's  order,  then  they  directed 
a  reference  to  the  arbitrator,  requesting  him  to  state  upon 
what  ground  he  gave  the  damages  (/). 

So  in  a  later  case  in  the  Queen's  Bench,  where  the  arbi-  -^  ^  ^^^ 
trator  was  to  award  compensation  to  the  prosecutor  of  an  awarded 
indictment  for  conspiracy,  and  the  arbitrator  stated  in  his  ^^ 
award  that  he  had  not  awarded  anything  in  respect  of  damages 
to  the  prosecutor  accruing  between  the  time  of  filing  the  in- 
dictment and  the  reference,  and  it  was  proved  that  he  had 
rejected  evidence  of  damages  accruing  in  the  interval,  the 
court  directed  an  inquiry  to  be  made  of  the  arbitrator,  whether 
he  had  rejected  evidence  of  damages  arising  after  the  in- 
dictment filed  from  the  old  conspiracy,  or  merely  evidence  of 
damages  from  a  new  conspiracy  subsequent  to  the  filing, 
being  of  opinion  that  under  the  submission  the  prosecutor 
vas  entitled  to  compensation  beyond  the  time  of  filing  the 
indictment,  if  the  injury  were  the  result  of  the  original  con- 
spiracy (g). 

On  an  application  made  to  enter  a  suggestion  to  deprive  Inquiry  in 
a  plaintiff  of  his  costs  under  the  London  Courts  of  Bequests  *^P®°^°" 
Act,  the  arbitrator  having  awarded  less  than  2oL,  part  of  the 
plaintiff's  demand  being  for  rent,  and  actions  for  rent  being 
excepted  from  the  operation  of  the  statute,  the  affidavits  not 
showing  whether  the  plaintiff  had  been  allowed  anything  for 
rent,  it  was  agreed  to  apply  for  information  to  the  arbitrator, 
who  happened  to  be  in  court,  and  the  arbitrator  stating  that 
he  had  made  an  allowance  for  rent,  the  court  discharged  the 
rule  (h). 

In  an  old  case  in  Chancery,  on  an  inquiry  whether  the 
court  ought  to  decree  an  award,  the  Master  of  the  Rolls  was 

(/)  Alder  v,  Savill,  5    Taunt.      11,  1845. 
463.  (k)  Holdeu  v.  Newman,  13  East, 

(sr)  R.  «.  Brewer,  Q.  B.,  June      160. 
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on  appeal  held  justified  in  ordering  the  arbitrators  to  certify 
to  the  court  whether  they  bad  considered  certain  particulars 
which  were  in  issue  in  the  cause,  but  which  the  parly  object- 
ing to  the  award  asserted  had  not  been  considered  (i). 

In  another  instance  in  Chancery,  where  the  court,  for  its 
own  satisfaction,  wished  to  inquire  of  the  arbitrators  re- 
specting the  course  of  business  between  the  ^parties,  it  de- 
clined to  make  any  order  of  reference  to  the  arbitrators 
without  consent,  and  the  plaintiff  refusing  to  consent,  no 
order  was  made.  In  consequence,  however,  of  what  fell  from 
the  court,  the  arbitrators  made  a  certificate,  in  which,  instead 
of  giving  a  short  answer  to  the  points  on  which  the  court 
wanted  information,  they  went  into  a  long  history  of  their 
conduct,  on  which  account  the  court  refused  to  read  the  cer- 
tificate (k). 

But  Giffard,  V.-C,  has  recently  held  that  on  a  motion  to 
set  aside  an  award  an  arbitrator  may  be  examined  as  a 
witness  on  a  question  of  fraud,  or  to  show  that  he  has  made 
a  mistake  in  point  of  the  subject-matter  on  which  he  ought 
to  have  awarded,  or  a  mistake  in  point  of  legal  principle 
going  directly  to  the  basis  on  which  the  award  is  founded  (t). 


Award 
stating 
grounds  of 
decision, 
whether 
court  wiU 
review 
them. 


IV.  When  the  award  sets  forth  the  grounds  of  dedeion,] — 
In  other  sections  of  this  chapter  it  is  shown  that  the  courts 
will  invariably  take  notice  of  errors  on  the  face  of  the  award, 
if  they  be  imperfections  in  the  mode  of  deciding  (m)  or  un- 
warranted assumptions  of  authority  by  the  arbitrator  (n);  but 
when  the  decision  is  one  that  complies  with  all  the  rules  pre- 
viously laid  down  for  the  framing  a  valid  award,  and  is  con- 
fined strictly  to  matters  within  the  arbitrator's  jurisdiction,  it 
is  not  quite  clear  how  far  the  courts  will  annul  the  decision, 
when  it  is  manifest  from  statements  on  the  face  of  the  award 
that  the  arbitrator  has  mistaken  the  law. 

In  the  older  cases  the  courts  seem  generally  to  have  con- 
sidered the  statements  and  reasons  assigned  in  the  award  as 


(0  Squib  V.  Bolton,  Cas.  in 
Chanc.  18C. 

(k)  Morgan  v.  Mather,  2  Ves. 
Jr.  15.  See  Dobson  f.  Groves, 
Q.  B.  637,  643. 

(I)  IXhyB  V.  Dare  Valley  Railway 


Company,  37  L.  J.  Ch.  719 ;  8.  C. 
L.  R.  6  Eq.  429.  See  also  P.  II. 
cb.  11^  8. 4. 

(m)  Sa  3,  4, 6,  6,  7. 

(n)  S.  9, post.. 
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the  ground  of  decision^  and  have  set  aside  the  award  when    Part  li. 
the  arbitrator  has  proceeded  on  principles  contrary  to  law  (o).      '   '  '  ' 
Possibly,  however,  in  many  cases  where  the  report  does  not 
give  the  submission,  the  arbitrator  may  have  been  authorized 
to  state  a  case  for  the  decision  of  the  court. 

The  Court  of  Queen's  Bench,  however,  more  recently  re-  Court  not 
fused  to  consider  the  validity  of  the  legal  principles  on  which  reasons 
ftrbitratoi-s  had  proceeded,  where  they  were  not  authorized  to  ^"^^^^ 
submit  a  point  of  law  for  their  review  (p).  empow- 

If  the  arbitrator,  not  being  empowered  to  state  facts  for  ^^^^i^t. 
the  purpose  of  raising  any  point  of  law  for  the  decision  of  Coupt  not 
the  court,  set  out  in  his  award  a  statement  of  facts  on  which  examine 
he  professes  to  ground  his  decision,  and  those  facts  appa-  of  facts 
rently  do  not  warrant  the  conclusion  at  which  he  ultimately  ^^^^ 
arrives,  or  the  reasons  he  assigns  are  unsatisfactory,  the 
court  will  in  general  decline  to  draw  any  conclusion  them- 
selves from  them  so  as  to  impeach  the  award,  and    will 
support  it  as  valid,  provided  it  contain  a  positive  definite 
adjudication  on  the  matters  in  difference  (q) ;  and  according 
to  one  case,  provided  also  there  were  any  evidence  which  a 
judge  would  have  been  justified  in  leaving  to  a  jury  (r). 

They  would  refuse  to  interfere,  even  if  their  opinion  were 
invited  («). 

If  an  arbitrator,  to  settle  the  accounts^  pending  between  Unneces- 
C.  and  L.,  direct  L.  to  pay  C.  a  certain  sum,  his  stating  in  the  ^t*^ 
award  that  he  finds  that  no  partnership  existed  between  L.  ^acts. 
and  C.  is  not  an  excess  of  authority.    It  was  simply  unne- 
cessary for  him  to  make  the  statement,  though  the  fact  be 
the  basis  on  which  he  has  taken  the  account  (t). 

In  many  cases  the  court  will  not  presume  that  there  were  ^°^'  ^^ 
no  other  facts  to  warrant  the  award  than  those  recited  in  it;  facta 


(o)  Pratt  V,  Hillman,  4  B.  &  C. 
269;  Shanoan  v.  Bell,  5  M.  &  S. 
504  ;  Willuims  v.  Jones,  5  M.  &  R 
3 ;  Wood  V.  Hotham,  5  M.  &  W. 
674  ;  Ames  v.  Mil  ward,  8  Taunt. 
637 ;  Gaby  v.  Wilts.  Canal  Com- 
paity,  3  M.  &  S.  580;  Kent  v. 
El8tob,3  East,  18.  See  also  Fuller 
t.  Femrick,  3  C.  B.  705  ;  Toby  v. 
Lovibond,  17  L.  J.  C.  P.  201. 

(j))  Wright  and  Cromford  Canal 
Company,  In  re,  1  Q.  B.  98. 


(q)  Archer  v,  Owen,  9  Dowl. 
341. 

(r)  Barrett  v.  Wilson,  1  C.  M. 
&  R.  686  ;  S.  C.  3  Dowl.  220 ; 
Archer  v.  Owen,  9  Dowl.  341 . 

(s)  Barton  v.  Kansoni,  3  M.  & 
W.  322 ;  Wright  u.  Cromford  Canal 
Company,  1  Q.  B.  98 ;  Bradbee  v. 
Christ's  Hospital,  4  M.  &  G.  757  ; 
Scott  V.  Van  Sandau,  6  Q.  B.  237. 

(f)  Harrison  v.  Lay,  13  C.  B. 
N.  S.  528. 
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Part  IL   the  arbitrator  may  have  a  particular  reason  for  stating  certain 
'  '   '  facts,  as  for  instance,  to  clear  the  character  of  a  party  from 
stated  only  an  imputation  (u). 

Statin  ^^'  without  Special  authority,  the  arbitrator,  before  the 

facta  with-  Comuion  Law  Procedure  Act,  1854,  merely  found  certain 
tive^d-  facts,  and,  instead  of  finally  adjudicating  on  the  points  in 
^^s  ^or-  diflFerence,  left  the  law  to  be  applied  by  the  court,  the  award 
would  not  have  been  final.  For  instance^  where  after  stating 
the  facts  the  award  proceeded, ''  If  on  these  facts  the  court 
be  of  opinion  that  the  plaintiff*  is  entitled,  then  I  award 
in  favour  of  the  plaintiff ;  but  if  the  court  think  the  defend- 
ant entitled,  then  I  award  in  favour  of  the  defendant;" 
such  an  hypothetical  finding  would  have  been  insufiicient  (y). 

Arbitrator      v.  Stating  case  v/nd^  the  Common  Law  Procedure  Ad, 

™8pecial^    1854.] — By  this  Act  it  is  enacted  (w),  s.  5,  "It  shall  be 

case.  lawful  for  the  arbitrator,  upon   any    compulsory  reference 

under  this  Act,  or  upon  any  reference  by  consent  of  parties 

where  the  submission  is  or  may  be  made  a  rule  or  order  of 

any  of  the  superior  courts  of  law  or  equity  at  Westminster, 

if  he  shall  think  fit,  and  if  it  is  not  provided  to  the  contrary, 

to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in  the 

form  of  a  special  case  for  the  opinion  of  the  court ;  and  when 

an  action  is  referred,  judgment,  if  so  ordered,  may  be  entered 

according  to  the  opinion  of  the  court." 

General  By  the  General  Rules  of  Michaelmas  Vacation,  1854,  r.  14, 

]R>1ll6S« 

Mich. Vac.  entitled  "Special  case  stated   by  an  arbitrator  under  s.  5 
^®^*>'^-^/'  of  the  Common  Law  Procedure  Act,  1854,"  it  is  ordered, 

as  to  mode  ,  '  ' 

of  stating  "  In  the  special  case  the  arbitrator  must  state  whether  the 
arbitration  is  under  a  compulsory  reference  under  this  Act, 
or  whether  it  is  upon  a  reference  by  consent  of  parties  where 
the  submission  has  been  or  is  to  be  made  a  rule  or  order  of 
one  of  the  superior  courts  of  law  or  equity  at  Westminster. 
In  the  former  case  the  award  must  be  entitled  in  the  court 
and  cause,  and  the  rule  or  order  of  the  court  must  be  set 
forth.     In  the  latter  case  the  terms  of  the  reference  relating 


(?i)  Lancaster  v.  Homing toD,  4  Company,   In    w,    1    Q.  B.  98  ; 

A.  &  E.  345  ;  Teale  v.    Younge,  Anderson  v.  Fuller,  4  M.  &  W. 

M^Lel.  &  Y.  497.  470. 

{v)  Wright  and  Cromford  Canal  (w)  17  &  18  Victc.  125. 


case. 
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to  the  submission  being  made  a  rule  or  order  of  court,  must    Pabt  li. 
be  set  forth."  cav^. 

It  is  not  compulsory  on  the  arbitrator  on  the  demand  of  a 
party  to  state  a  case  under  this  section  (x). 
Error  will  not  lie  to  review  the  judgment  of  the  court  on  Error  not 

!_.,,.  •»      o  He  on  the 

such  special  case  (y).  judgment. 

If  a  party  does  not  during  the  reference  apply  for  a  case, 
the  courts  will  not  refer  back  the  award  for  the  arbitrator  to 
state  a  case  afterwards,  on  his  setting  forth  in  a  letter  the 
wrong  principles  of  law  on  which  he  had  acted  (z). 

It  has  been  recently  held  in  the  Court  of  Appeal  (a)  over-  Arbitra- 
ruling  previous  cases  (6),  that  arbitrators  appointed  under  Lands 
the  Land  Clauses  Consolidation  Act,  1845,  have  power  to  S^'^^j^ 
state  their  award  in  the  form  of  a  special  case,  on  the  ground  tion  Act. 
that  as  the  appointment  of  an  arbitrator  is  by  that  statute  to 
he  deemed  a  submission  to  arbitration,  the  reference  when 
arbitrators  are  appointed  becomes  a  reference  by  consent 

By  Order  XXXVI.,  made  under  the  Judicature  Acts,  1873  Referee 
and  1875,  r.  34,  "The  referee  may  before  the  conclusion  of  judicature 
any  trial  before  him,  or  by  his  report  under  the  reference  ^^^ 
made  to  him,  submit  any  question  arising  therein  for  the 
decision  of  the  court,  or  state  any  facts  specially,  with  power 
to  the  court  to  draw  inferences  therefrom,  and  in  any  such 
case  the  order  to  be  made  on  such  submission  or  statement 
shall  be  entered  as  the  court  may  direct  i  and  the  court  shall 
have  power  to  require  any  explanation  or  reasons  from  the 
referee,  and  to  remit  the  cause  or  matter,  or  any  part  thereof, 
for  retrial  or  further  consideration  to  the  same  or  any  other 
referee." 


VI.  Ihdy  of  the  arbitrator  when  empowered  to  raise  a  point  When 
0/  law,]-I{  the  terms  of  the  submission  be  compulsory  that  :^^^' 
the  arbitrator  slidU  state  a  case  at  the  request  of  the  parties,  ^^^  ^^® 


(x)  Gibbon  v,  Parker,  5  L.  T. 
N.  Su  584 ;  Bagaley  v,  Mark  wick, 
30  L.  J.  C.  P.  342 ;  S.  C.  10  C.  B. 
N.  S.  61;  Holloway  v,  Francis, 
9  C.  B.  N.  S.  569. 

(y)  Ganner  v.  Fowler ;  29  L.  J. 
Q.  B.  189  ;  Jones  V.  Victoria  Grav- 
ing Dock  Co.,  W.  N.  21  4p.  1877. 

[z)  The  London  Dock  Co.  v,  St. 


PauVs,  Shadwell,  32  L.  J.  Q.  B.  30. 

(a)  Rhodes  v.  Airedale  Drainage 
Commissioners,  1 L.  RC .  P.  D.  402 ; 
Dare  Valley  Railway  Company, 
In  re,  L.  R.  4  Ch.  554. 

(b)  Rhodes  v.  Airedale  Drainage 
Commissioners,  L.  R.  9  C.  P.  608  ; 
Newboldv.  Metropolitan  Railway 
Company,  14  C.  B.  N.  S.  406, 
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Part,  il    it  is  the  duty  of  the  arbitrator  to   set  forth  fully  in  his 
'   '   '  '  award  all  such  facts  as  will  raise  all  the  questions  of  law 
on  which  the  decision  of  the  courts  is  desired,  and  it  seems 
that  the  award  will  generally  be  bad  if  he  fail  to  do  so  (c). 
To  prevent  any  mistake,  it  is  advisable  for  him  to  call  upon 
'the  parties  to  furnish  him  with  a  written  statement  of  the 
When  ar-    questions  of  law  they  require  to  be  raised.    But  if  by  the 
liberty.       terms  of  the  order  of  reference  the  arbitrator  "  be  at  liberty 
.  to  raise  any  point  for  the  opinion  of  the  court  at  the  request 
of  either  of  the  parties,"  he  is  not  bound  to  do  so  unless 
he  think  fit :  the  clause  is  an  enabling,  not  a  compulsory 
one  (d).    Sec.  5  of  the  Common  Law  Procedure  Act,  1854, 
set  out  in  the  preceding  page,  is  an  enabling,  not  a  compul- 
sory provision. 
Power  as         Where  the  arbitrator  has  the  same  power  as  a  judge  at 
and^ointe   ^^^^  Prius  to  decide  as  to  the  admissibility  of  evidence,  and 
reserved  as  to  reserve  points  of  taw  for  the  decision  of  the  court,  he 
Nisi  Prius.  takes  a  correct  view  of  his  duty,  if  he  refuse  to  pledge  him- 
self beforehand  to  raise  on  the  face  of  his  award  all  the 
objections  a  party  may  bring  forward,  retaining  to  himself  a 
discretion  on  the  subject  {e).    However,  as  the  meaning  of 
the  above  provision  in  the  submission  is,  that  the  award  is  to 
be  made  subject  to  tbe  exception  as  to  evidence,  and  the 
points  reserved,  according  to  the  analogy  of  Nisi  Prius  those 
points  which  the  award*  reserves  the  court  will  decide  ;  and 
if  any  objections  to  the  evidence  be  omitted  which  the  party 
may  think  ought  to  have  appeared,  he  will  be  free  to  avail 
himself  of  the  stipulation  in  the  order  of  reference,  and  call 
upon  the  court,  if  it  sustain  the  objection,  to  set  aside  the 
verdict  in  consequence  (/). 
Arbitrator       When  the  arbitrator  is  at  liberty,  if  he  shall  think  fit,  to 
forth  facts  report  specially  to  the  court,  he  does  not  duly  exercise  his 
not  ovi-       power,  if  ho  set  out  in  his  award  a  long  statement  of  the 
evidence,  leaving  the  court  to  draw  the  inferences  of  fact 

(c)  Bradbee  v.  Christ^s  Hospital,  as  eiiabling,  not  compulsory.  See 
4  M.  &  G.  714 ;  Sheridan  v.  Nagle,  also  Miller  r.  Shuttle  worth,  7  C.  B. 
Gir.Kep.C.  L.  110.  105. 

(d)  Wood  V.  Hotham,  5  M.  &  (c)  Scott  v.  YanSandan,!  Q.B. 
W.  674.     See  Jay  v.  Byles,  3  M.  &      102. 

Sc.  86,  where  the  provisioD,  that         (/)  Scott  v.  Van  Sandau,  1  Q.  B. 
the  arbitrator  **8hall  state  points  of      102. 
law,"  seems  to  have  been  treated 


MISTAKE  IN  AWARD.  315 

It  is  his  duty  to  draw  the  necesswy   inferences  from  the    Part  II. 
facts  07).  ^^-  ^-  "'  ^' 

It  being  a  question  in  a  cause  whether  the  defendant,  a  Arbitrator 
pawnbroker,  had  made  proper  inquiries  of  a  person  coming  positively, 
to  pledge  goods,  an   arbitrator,    to    whom    the  cause  was 
referred  to  state  a  case,  stated  that  he  was  unable  to  say 
whether  or  not  the  defendant  had  made  the  proper  inquiries ; 
the  court  compelled  the  defendant  to  agree  to  another  refer- 
ence to  the  arbitrator,  in  order  that  the  latter  should  find    • 
positively  in  the  affirmative  or  in  the  negative  (h). 

In  one  case,  where  there  was  a  provision  "  that  the  arbi-  Stating 
trator  shall  state  on  his  award  any  point  or  points  of  law  legal  pro- 
raised  by  either  party,"  the  arbitrator  in  his  award  set  forth  P<»itio^« 
in  terms  certain  abstract  legal  propositions  contended  for  by 
the  defendant  as  defeating  the  plaintiff's  right  to  recover, 
and  certified  that  he  had   overruled    them,  as  upon  con- 
sideration of  the  evidence  it  appeared  to  him  none  of  the 
objectionB  ought  to  prevail.     The  court  refused  to  refer  the 
award  back  to  the  arbitrator  to  set  forth  the  facts  on  which 
the  questions  of  law  arose,  or  to  set  the  award  aside,  the 
arbitrator  having  decided  rightly  the  broad  propositions  of 
law  set  out  in  his  award  (i). 

If  it  clearly  appear  from  reading  an  award  that  an  arbi-  Point  in- 
trator  who  was  empowered  to  raise  points  intended  to  leave  i^^ieft 
a  particular  question  of  law  open,  th^  court  will  consider  it,  ^V^^  ^^^ 
although  in  terms  the   arbitrator  may  in  one  part  of  his  *"' """' 
award  have  determined  it  {k). 

It  does  not  seem  necessary  for  an  arbitrator  (especially  Providing 
since  the  recent  provision  in  the  Common  Law  Procedure  eventTof 
Act  1854,  8.  5),  when  empowered  to  raise  questions  for  the  the  court's 
court  to  make   an   adjudication   himself  on  the  points  he 
submits  for  the  opinion  of  the  court ;  and  it  is  apprehended, 
that  on  a  reference  at  Nisi  Prius  it  is  sufficient  for  him,  after 
stating  the  facts  of  the  case  in  his  award,  and  either  leaving 
it  generally  for  the  court  to  decide  on  them  whether  the 
action  or  defence  can  be  maintained,  or  setting  forth  special 
questions  only    for    their    determination,    to    conclude  by 
awarding  that  if  the  court  shall  be  of  opinion,  on  the  facts 

(ff)  Jephson  v.  Howkina,  2  M.  &      N.  C.  52. 
G.  366.  (i)  Jay  v,  Byles,  3  M.  &  Sc.  8G. 

(h)  Ferguson  r.  Norman,  4  Bing.  [k)  Sherry  v,  Oke,  3  Dowl.  349. 
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Pabt  II.    stated  or  the  questions  raised,  as  the  case  may  be,  that  the 
'  '  '    plaintiff  is  entitled  to  recover,  then  that  the  verdict  ivhich 
has  been  taken  for  the  plaintiff  do  stand,  with  such  damages 
as  the  arbitrator  may  think  proper ;  but  if  the  court  shall 
be  of  opinion  that  the  action  is  not  maintainble,  or  that 
*  such  and  such  questions  raised  ought  to  be  decided  in  the 

defendant's  favour,  then  that  the  verdict  already  entered  for 
the  plaintiff  be  set  aside,  and  instead  thereof  a  verdict  be 
entered  for  the  defendant  (Q.  This  form  of  awarding  respect- 
ing the  action  is  merely  given  to  illustrate  the  principle  in- 
volved,  and  cannot  in  itself  be  applicable  to  the  infinite 
variety  of  cases  that  may  occur ;  for  of  course  the  arbitrator 
ought  to  provide  for  the  effect  of  every  possible  decision  of 
the  court  on  the  points  submitted,  so  far  as  they  may  affect 
the  various  issues  in  the  cause,  the  amount  of  damages 
recoverable,  or  other  rights  and  liabilities  of  the  parties 
regulated  by  the  provisions  of  the  award. 
^^"*  In  one  instance,  where  an  arbitrator  was  empowered  to 

TaUdity  of    direct  that  a  nonsuit  or  a  verdict  should  be  entered  for  the 
^^™,  _    plaintiff  or  the  defendant  as  he  should  think  proper,  and 
meat  non     was,  at  the  request  of  either  party,  to  state  any  point  of  law 
verSicto.    '^poii  the  face  of  his  award  for  the  opinion  of  the  court,  it 
was  held  not  incumbent  on  the  arbitrator  to  decide  finally 
as  to  the  amount  of  damages  to  be  recovered,  and  to  direct 
how  the  judgment  should  be  entered  up,  but  that  having  by 
his  award  disposed  of  all  the  issues  joined  on  the  record,  and 
assessed  damages  separately  in  respect  of  each  grievance  in 
the  declaration,  and   having   referred  to  the  court,  at  the 
request  of  the  defendant,  by  a  sufficient  statement  of  facts, 
the  question  as  to  the  right  of  the  plaintiff  to  recover  damages 
in  respect  of  some  of  the  grievances  stated  in  the  declaration, 
and,  at  the  request  of  the  plaintiff,  the  question  as  to  the 
validity  of  a  custom  set  out  in  a  plea^  and  the  allegations 
contained  in  it,  and  as  to  the  plaintiff's  right  to  judgment 
non   obstante  verdicto  on  the   same  plea,  should  the  issue 
thereon  be  found  for  the   defendant,  he  had  properly  dis- 
charged his  duty,  and  was  not  bound  to  have  definitely  deter- 
mined as  to  the  validity  of  the  custom  (in). 

(I)  Richards  v.  Easto,  16  M.  &         (m)  Bradbee  v. Christ's  Hospital, 
W.  244 ;  The  Grocew'  Company  r.      4  M.  &  O.  714. 
Ponne,  3  Bing.  N.  C.  34. 
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Sometimes  the  arbitrator  first  finds  the  various  issues  in    Part  IL 
the  cause  referred  himself,  subject  to  the  opinion  of  the  court,  ^"'  ^'  ^ 
and  then,  after  setting  forth  the  whole  facts,  states  particular  Deciding 
questions  on  which  he  requires  the  decision  of  the  court,  and  then 
concludes  with  the  awarding,  if  the  court  shall  decide  a  ^^^s 
particular  question  one  way,  then  he  awards  in  one  wny  ;  if  the  court. 
in  another,  then  he  awards  in  another  (n). 

It  is  advisable  for  the  arbitrator,  though  he  determine  the  Arbitrator 
matter  himself,  to  make  a  provision  for  the  event  of  the  court  ^We  for"** 
differing  from  him  in  opinion,  for  if  the  arbitrator  find  for  the  event 
the  plaintifi*  in  the  action  referred,  and  then  state  facts  for  differing 
the  opinion  of  the  court  which  show  that  the  plaintiff  ought  froml^i™- 
to  have  been  nonsuited,  the  court  cannot  direct  a  nonsuit  to 
be  entered,  but  can  only  set  the  award  aside  (o),  and  thus  all 
the  litigation  becomes  fruitless ;  whereas,  if  he  direct  that  in 
case  the  court  differs  from  him  the  verdict  shall  be  entered 
for  the  defendant,  the  decision  of  the  court  in  favour  of  the 
latter  will,  according  to  many  cases,  entitle  him  to  have  tlie 
verdict  entered  for  him  (p). 

Doubts,  however,  as  to  the  validity  and  utility  of  an  hypo-  Awarding 
thetical  finding  were  in  one  case  thrown  out.  The  arbitrator  ca^. 
had  found  positively  for  the  complainant,  and  then  stating 
facts,  awarded  that  if  the  court  should  be  of  such  an  opinion, 
then  the  sum  to  be  paid  should  be  increased  to  such  another 
sum,  and  if  of  another  opinion,  that  it  should  be  reduced  so 
much :  the  court,  agreeing  with  the  arbitrator,  supported  the 
award ;  but  assuming  the  points  of  law  to  have  been  properly 
raised,  Lord  Denman,  C.  J.,  expressed  a  doubt  whether,  if 
the  court  had  disagreed  with  the  arbitrator,  the  hypothetical 
finding  and  assessment  could  have  stood,  or  whether  the 
award  must  not  have  been  set  aside  altogether  (q).  There 
does  not,  however,  seem  to  be  any  case  in  which  the  court, 
assenting  to  one  of  the  views  suggested  by  the  arbitrator, 
have  ever  refused  to  enforce  the  hypothetical  findingdependcnt 
on  it,  and  instead  thereof  set  the  award  aside. 

(n)  Waller  v.  Lacy,  I  M.  &  G.  64  ;  Arnold  v.  Mayor  of  Poole,  4 

64  ;  Arnold  v.  the  Mayor  of  Poole,  M.  &  G.  860  ;    Webb,  In  re,  8 

4  M.  &  G.  860.  Taunt.  44.3 ;   Biadbee  v.  Christ's 

(o)  Peters  v.  Anderson,  1  Marsh.  Hospital,  4  M.  &  G.  714. 

238.  (g)  Wright  v.  Cromford  Canal 

(p)  France  v.  White,  8  Dowl.  Company,  1  Q.  B.  98. 
53 ;  Waller  v.  Lacy,  1   M.  &  G. 
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PaetIL  On  the  contrary,  an  hypothetical  decision  providing  for 
^^^'"'  '  the  different  views  the  court  may  take  has,  as  will  be  seen 
Hypo-  from  the  cases  previously  cited  on  this  subject,  been  either 
finding  flssumed  or  decided  to  be  sufficiently  final  and  certain,  and 
good.  acted  on  by  the  courts. 

In  the  following  case,  where  the  submission  provided  that 
the  arbitrator  should  have  the  same  power  as  a  judge  at  Nisi 
Prius  to  decide  as  to  the  admissibility  of  evidence  and  to 
reserve  points  of  law  for  the  decision  of  the  court,  and  the 
arbitrator,  after  making  a  special  statement  of  facts  iaffecting 
the  admissibility  of  certain  depositions  in  evidence,  awarded 
that  the  verdict  should  be  reduced  to  ISodL  if  the  court 
should  be  of  opinion  that  the  depositions  of  A.  and  B.  were 
admissible,  to  1165?.  if  the  court  should  think  the  deposi- 
tions of  A.  only  admissible,  and  to  579?.  if  the  court  should 
think  neither  of  the  depositions  admissible ;  though  the 
observations  6f  Lord  Denman,  in  Wright  v.  Cromfiford  Ganoi 
Company  (r),  were  cited,  the  court  held  the  award  to  be  final, 
and  likened  it  to  the  finding  of  a  jury  in  a  special  verdict ; 
and  they  observed  that  there  was  a  positive  finding  for  the 
plaintiff  for  the  smallest  of  the  three  sums,  and  that  it  was 
only  necessary  for  him  to  come  to  the  court  in  case  he  wanted 
a  larger  amount.  The  court,  however,  on  motion,  gave  the 
plaintiff  the  benefit  of  one  of  the  hypothetical  findings,  and 
directed  the  verdict  to  stand  for  1165t.  (s). 


SECTION  IX. 

THE  AWABD  THOUGH.  BAD  IN  PART,  WHEN  GOOD  FOB  THE  lOEST. 

Pabt  II.  I.  When  the  bad  part  of  tJie  award  is  separable.] — Though 

^"'  ^'  "•  ^'  before   the   time  of  King  James   the  First,  according  to 

Award  bad  Holt,  C.J.,  an  award  void  in  part  was  considered  void  «Jto- 

be good  if  gcthcr  (t),  it  is  now  quite  clear  that  an  award  bad  in  part 

t^Ude^"  may  often  be  good  for  the  rest.     If,  notwithstanding  some 

cided.  portion  of  the  award  is  clearly  void,  the  remaining  part 
contain  a  final  and  certain  determination  of  every  question 

(r)  1  Q.  B.  98.  (t)   Furlong  v.   Tliornigold,  12 

{s)  Scott  V,  Van  Sandau,  6  Q.  B.      Mod.  533. 
237. 
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sabmitted,  the  valid  portion  may  frequently  be  maintained    Pabt  ll. 
as  the  award,  though  the  void  part  be  rejected  (u).  .    ^"'^•^'  ' 

The  bad  portion,  however,  must  be  clearly  separable  in  its  WTien 
nature,  in  order  that  the  award  may  be  good  for  the  resi-  g^aSbj^ 
due  («).    When  it  is  so  divisible,  the  faulty  direction  will 
&Ione  be  set  aside,  or  treated  as  null  {y). 

This  position  is  illustrated  by  the  numerous  cases,  in  which  Award 
an  arbitrator  has  exceeded  his  authority  by  directing  some-  part^for 
thing  to  be  done  which  he' had  no  power  to  order,  and  there-  excess, 
fore  made  an  award  clearly  invalid  as  to  the  unauthorized 
direction  {z). 

Thus,  where  the  plaintiff  seeks  to  enforce  an  award,  which  Excess  m 
orders  the  defendant  to  pay  him  a  specified  sum,  and  also  the 
amount  of  the  costs  of  an  action  between  them^^  or  of  the 
reference,  or  to  pay  them  at  a  particular  time,  and  the  arbi- 
trator has  no  such  power  over  the  costs  as  he  assumes,  and 
consequently  the  direction  as  to  costs  is  void ;  yet  if  the 
latter  be  clearly  separable  from  the  other  portion  of  the  award, 
the  court  will  compel  the  defendant  to  perform  the  rest  of 
the  award,  and  to  pay  the  sum  awarded  {a). 

If  an  arbitrator  determine  the  cause  referred  by  finding  Excess  as 
the  issues  properly,  and  then  without  authority  direct  a  verdlctf  ^ 
verdict  to  be  entered,  the  court  will  not  set  aside  the  good 
part  of  the  award,  since  the  unauthorized  direction  as  to  the 
verdict  is  separable,  and  may  be  rejected  alone  (&). 

An  arbitrator  who  had  no  power  to  direct  a  judgment  to  be  Excess  as 
entered,  awarded  on  an  action  of  ejectment  in  the  following  judSnent 
terms: — ^"I  award,  order,  and  determine  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action,  with  one  shilling 
damages,  and  that  the  plaintiff  do  recover  under  the  said 
judgment  a  plot  or  parcel  of  land/' — describing  it.     The 


(tt)  Stone  V,  Phillips,  4  Bing. 
N.  C.  37;  Buccleuch  fDuke)  v. 
Metropolitan  Board  oi  Works, 
L.  R.  5  Ex.,  per  Blackburn,  J.,  229. 

(x)  Tandy  v.  Tandy,  9  Dowl. 
1044 ;  Auriol  r.  Smith,  1  Turn.  & 
R  121  ;  Watking  v,  Phillpotts, 
M'Lel.  &  Y.  393  ;  Nickels  v.  Han- 
cock, 7  De  G.  M.  &  G.  300. 

(y)  Caledonian  Railway  Com- 
pany V.  Lockhart,  3  Macq.  608. 

{z)  Harrison  t'.  Lay,  C.  P.,  13 
Feb.  1863,  N.  R.  437. 


(a)  Candler  v.  Fuller,  Willes, 
62  ;  Aitcheson  v.  Cargey,  2  Bing. 
199  ;  Whitehead  t?.  Firth,  12  East, 
166 ;  Strutt  v.  Rogers,  7  Taunt. 
212  ;  Boodle  v.  Da^es,  3  A.  &  E. 
200 ;  Barker  v,  Tibson,  2  W.  Bl. 
953  ;  Cock  burn  v,  Newton,  9  Dowl. 
676  ;  Marder  v.  Cox,  Cowp.  127  ; 
Firth"  V.  Robinson,  1  B.  &  C.  277  ; 
Rees  V.  Waters,  16  M.  &  W.  263. 

{b)  Howett  V.  Clements,  1  C.  B. 
128  ;  Hawkyard  ».  Stocks,  2  D.  & 
L.  936. 
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Part  It. 

CH.  V.  S.  9. 


Excess 
as  to  a 
stranger. 


Excess  as 
to  releases. 


Excess  as 
to  staying 
suits* 


court,  setting  aside  the  direction  as  to  the  enlering  of  judg- 
ment, which  had  been  entered  up,  refused  to  set  aside  the 
award,  being  of  opinion  that  the  direction  as  to  the  judgment 
might  be  rejected  as  surplusage,  and  that,  if  all  mention  of 
the  judgment  were  struck  out,  there  was  a  sufficient  finding 
of  the  cause  in  the  plaintiff's  favour,  and  that  it  might  be 
struck  out  without  altering  the  intention  of  the  award  as  to 
the  matters  within  the  arbitiutors  jurisdiction  (c). 

Where  the  award  orders  the  defendant  to  pay  one  sum  to 
the  plaintiff  and  another  to  a  stranger,  or  to  execute  a  lease 
for  life  of  certain  lands  to  the  plaintiff,  with  remainder  in  fee 
to  a  stranger,  the  defendant  has  been  compelled  to  give  the 
plaintiff  what  the  award  directs,  though  he  is  not  bound  to 
obey  the  arbitrator  as  far  as  regards  the  stranger  (d).  So 
likewise,  if  one  party,  a  banker,  be  ordered  to  pay  the  other 
a  sum  out  of  a  stranger's  money  in  his  hands,  though  clearly 
the  arbitrator  has  no  right  to  meddle  with  funds  of  third 
parties,  the  party  to  whom  the  payment  is  ordered  to  be 
made  may  sustain  the  award  as  to  other  parts,  if  they  be  not 
affected  by  the  direction  as  to  stranger  s  money  (e). 

If  the  arbitrator  order  the  parties  to  execute  mutual 
releases  of  all  matters  in  difference,  when  the  submission  is 
confined  to  particulscr  differences ;  or  of  all  differences  up  to 
the  date  of  the  award,  the  arbitrator  having  power  only  up 
to  the  date  of  the  submission ;  though  in  one  case  it  was  con- 
sidered that  a  release,  being  an  entire  instrument,  could  not 
be  void  in  part  and  good  in  part  (/),  the  courts  have  often 
held  that  this  direction  is  good  to  compel  the  parties  to 
execute  releases  as  to  the  particular  matters,  and  up  to 
the  date  of  the  submission,  but  void  as  to  the  matters  not 
referred,  and  as  to  differences  arising  subsequent  to  the 
reference  (g). 

So  if  on  a  submission  respecting  suits  for  tithes,  the  award 


(c)  Doe  d.  Body  v.  Cox,  4  D.  <k 
L.  75. 

(rf)  Bretton  v.  Prat,  Cro.  Eliz. 
758 ;  Bac.  Ab.  Arb.  E.  1 ;  Com. 
Dig.  Arb.  E.  14. 

(c)  Ingram  v.  Milnes,  8  East, 
444. 

(/)  Vanlore  r.  Ti-ibb,  Rolie  Ab. 
Arb.  N.  1,  p.  258 ;  S.  C.  1  RoUe 


Rep.   ^7    contri;    Pickering   r. 
WaUon,  2  W.  Bl.  1118  coutriL 

(ff)  Doe  d.  Williams  v.  Richard- 
son,  8  Taunt.  697 ;  Lee  r.  Elkins, 
12  Mod.  586 ;  Squire  v,  Grevett,  2 
Ld.  Raym.  961 ;  Hill  t?.  Thorn,  2 
Mod.  309;  Abrahat  v,  Brandon, 
10  Mod.  201 ;  Anon.  12  Mod.  8  ; 
Hooper  v.  Pierce,  12  Mod.  116. 
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order  all  suits  between  the  parties  to  cease,  there  bein^  suits    Past  II. 
for  other  things  depending  between  the  parties,  the  award  is   ^°'  ^'  ^'  ^' 
void  as  to  the  suits  for  the  other  things,  and  good  as  to  the 
suits  for  tithes  (h). 

In  like  manner  when  the  costs  of  the  action  are  to  abide 
the  event,  if  the  arbitrator,  after  finding  on  all  the  issues, 
direct  a  stet  processus,  the  direction  is  void,  as  being  an 
excess  of  authority,  but,  being  clearly  separable,  may  be 
rejected  without  invalidating  the  rest  of  the  award  (i). 

When  the  main  question  was  which  of  two  parties  jointly  Excess  as 
interested  in  a  ship  should  pay  the  expenses  incurred  on  tionsvhat 
account  of  it  after  a  certain  date,  and  the  arbitrator  directed  ^^^^  ^® 

done. 

one  of  them  to  pay  them,  and  to  give  the  other  a  bond  of 
indemnity  against  the  payment  of  them,  the  majority  of  the 
court  held  the  award  good  in  toto :  and  Maule,  J.,  though  he 
doubted  as  to  the  award  of  the  bond,  was  yet  of  opinion,  that, 
even  if  that  were  invalid,  the  award  would  only  be  bad  pro 
tanto  (A). 

An  arbitrator  appointed  to  decide  upon  the  method  of  Futuro 
draining  certain  lands,  after  ordering  certain  works,  exceeded  '^P*"^ 
his  authority  by  giving  a  direction  respecting  future  repairs. 
The  House  of  Lords  held  the  award  bad  only  for  the  excess, 
as  by  striJking  out  that  direction  the  rest  of  the  award  was 
not  affected  (I).     So  where  the  arbitrator  who  had  power  to  Hypo- 
regulate  the  use  of  a  stream  of  water  flowing  through  certain  predion. 
ponds,  after  directing  how  it  was  to  be  used,  added  a  pro- 
vision concerning  the  flow  of  the  stream  in  case  the  ponds 
should  be  filled  up  at  any  time,  the  court,  inclining  to  think 
this  hypothetical  finding  an  excess  of  the  arbitrator's  autho- 
rity,  were  clearly  of  opinion  that  it  did  not  vitiate  the  other 
directions  in  the  award  (m). 

An  award  to  pay  a  certain  amount  for  goods  supplied  con-  Excess  as 
tained  a  proviso  that  if  he  who  was  to  pay  could,  before  a  g^^Xig 
certain  day,  disprove  the  receipt  of  the  goods,  or  give  better  authority. 
proof  of  the  payment  of  some  sums  of  money,  he  should  be 
relieved  from  payment  of  all  such  portions  of  the  amount 

(h)  Webb  V,  Ingram,  Cro.  Jac.  (0  Johnston  v,  Cheape,  6  Dow. 

663.  247. 

(*)  Ward  V.  Hall,  9  Dowl.  610.  (m)  Winter  v.  Lethbridge,   13 

(I)  Brown  v,  Watson,  6  Bing.  Price,  633. 
N.  C.  118. 
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Part  II.  as  should  be  so  disproved  or  proved  respectively.  In  one 
^J-J. .'  report  of  this  case  it  is  stated  that  the  court  held  the  reser- 
vation void,  but  the  award  good,  as  an  award  to  pay  the 
whole  amount,  and  that  the  provision  respecting  the  proof 
of  payment  was  simply  void  as  surplusage,  for  that  the 
authority  of  the  arbitrator  was  at  an  end  the  moment  the 
award  was  made  (n).  In  another  report  of  the  same  case  it 
was  said  the  court  took  time  to  consider  whether  the  reser- 
vation should  frustrate  the  whole  award,  or  whether  the 

1 

award  should  stand,  and  only  the  reservation  be  void  (o). 

An  arbitrator,  to  whom  an  action  respecting  a  watercourse 
and  all  matters  in  difference  was  referred,  directed  a  verdict 
for  the  plaintiff,  and  ordered  certain  works  to  be  done  by  the 
defendant.    He  then  added,  that,  as  disputes  might  arise 
respecting  the  performance,  the  plaintiff,  if  dissatisfied  with 
it,  might  (on  giving  notice  to  the  defendant)  bring  evidence 
before  the  arbitrator  of  the  insufficiency  of  the  work,  and 
the  defendant  might  also  give  evidence  on  his  part,  in  order 
that  a  final  award  might  be  made  concerning  the  matters  in 
difference ;  but  if  no  proceedings  were  taken  by  the  plaintiff 
within  two  months  after  the  work  was  done,  the  award  then 
made  should  be  final,  and  he  enlarged  the  time  for  making 
his  further  and  final   award,  if  requested,  to  six  months. 
The  court  held  the   latter  part  of  the  award  bad,  as  it 
assumed  to  reserve  a  power  over  future  differences,  which 
was  not  authorized,  but  that  the  former  part  was  good,  as 
being  a  final  decision  of  all  the  matters  in  difference  at  the 
time  of  the  submission,  and  that  the  clause  as  to  making  a 
further  and  final  award  was  to  be  considered  as  having  refer- 
ence to  prospective  differences  only,  and  so  not  to  affect  the 
valid  part  of  the  instrument  (p). 
Who  may        It  may  be  observed,  with  regard  to  the  class  of  cases 
oward*^     above  cited,  that  although  the  courts  have  refused  to  allow 
whoUybad  the  party  who  is  ordered  to  do  certain  acts  to  object  tiiat 
the  award  is  wholly  void  because  the  arbitrator  has  awarded 
something  within  his  power  and  also  something  beyond,  yet 
it  by  no  means  follows  that  in  many  of  them  the  award 
would  not  have  been  set  aside  in  toto,  had  the  complaint 

(ii)  Beckwith  t\  Warley,  Kolle      218. 
Ab.  Arb.  H.  9,  p.  250.  (p)  Manser  v.  Heaver,  3  B.  & 

(o)  Warley  r.  Beckwith,  Hob.      Ad.  295. 


AWARD  BAD  IN  PART.  323 

come  from  the  other  party  that  he  could  not,  by  reason  of   I*a»t  li. 

the  badness  of  the  award  in  one  particular,  receive  all  the  — — '- 

benefit  that  the  arbitrator  contemplated  to  give  him  (q). 

Where  an  arbitrator  directed  payment  to  the  defendant  of  niegal 
a  sum  of  money,  as  the  balance  of  the  general  account,  and  ™*    ^' 
also  of  another  sum  stated  on  the  face  of  the  award  to  be 
due  to  the  defendant  on  account  of  illegal  insurance  partner- 
ship transactions  between  him  and  the  plaintiff,  the  award 
was  held  bad  as  to  the  latter  sum  only  (r).     But  where  some 
farmers,  conceiving  themselves  overrated  to  the  poor-rate  in  Poor-rate 
proportion  to  other  parishioners,  entered  into  a  submission  ^^  ^^^ 
with  the  churchwardens  and  overseers,  by  which  the  validity 
of  the  rate,  the  costs  of  preparing  for  an  appeal  to  the 
sessions  respecting  it,  and  the  costs  of  the  reference,  were 
left  to  the  arbitrators,  who  awarded  on  each  matter ;  the 
majority  of  the  Court  of  Exchequer  held,  that  as  the  chief 
subject-matter,  namely,  the  rate,  was  one  which  could  not 
lawfully  be  referred  to  arbitration,  the  award  respecting  it 
was  void,  and,  being  void  as  to  the  principal  matter,  it  was 
void  as  to  the  costs  also  (s). 

Although  the  doing  an  act  such  as  the  executing  mutual  Excess  in 
releases  be  made  conditional  upon  payment  of  certain  sums  ^cedent, 
and  certain  costs,  it  has  been  held,  that,  although  the  direc* 
tion  as  to  costs  be  void,  it  can  be  so  far  separated  in  some 
cases  as  to  permit   of  the  award   being  sustained  for  the 
residue  (t). 

Where  the  costs  were  in  effect  to  abide  the  event,  and  the 
arbitrator,  after  directing  the  defendant  to  pay  the  plaintiff  a 
certain  sum  for  the  debt  due,  and  another  sum  stated  in  the 
award  to  be  the  amount  of  the  plaintiff's  costs,  had  ordered, 
that  after  payment  of  the  several  sums  each  party  should 
execute  a  release  to  the  other  if  required ;  it  was  objected, 
that  as  the  arbitrator  had  exceeded  his  authority  in  ascer^ 
taining  the  amount  of  the  costs,  the  direction  as  to  that 
payment  was  invalid,  and  that  as  the  defendant's  obtaining 
a  release  was  made  conditional  on  payment  of  that  sum 
among  others,  so  that  the  defendant  could  not  obtain  the 

(q)  Taylor  v,  Shuttleworth,  8  (s)  Thorp  v.  Cole,  4  Dowl.  457. 

DowL  281.  (0  Aitcneson  v.  Cargey,  2  Bing. 

(r)  Aubert  v,  Maze>  2  B.  &  P.  199. 
371. 
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release  without  paying  a  sum  the  arbitrator  had  no  right  to 
impose,  the  whole  award  was  void.  But  Coleridge,  J., 
agreeing  that  the  arbitrator  had  no  authority  to  tax  the 
amount  of  the  costs^  yet  feeling  himself  bound  by  the  deci- 
sion of  Aitckeson  v.  Cargey  (u),  sustained  the  award,  holding 
the  bad  part  separable,  and  that  the  defendant  would  pro- 
bably entitle  himself  to  the  release  on  payment  of  the  costs 
regularly  taxed,  and  the  amount  of  the  debt  (x). 

Though  the  award  be  deficient  as  to  a  matter  within  the 
submission,  if  it  be  separable  the  rest  of  the  award  may  often 
be  supported.  Thus,  if  the  arbitrator,  having  power  over  the 
costs,  order  the  defendant  to  pay  the  plaintiff  a  sum  of  money 
for  debt  or  damages,  and  also  the  costs  of  the  action,  but  the 
direction  as  to  the  costs  be  bad  for  uncertainty,  as,  for 
instance,  if  tlie  amount  of  costs  be  not  specified,  and  the 
action  be  in  an  inferior  court,  so  that  they  cannot  be  taxed, 
and  therefore  the  arbitrator  ought  to  have  fixed  the  sum, 
or  if  the  arbitrator  be  specially  dii-ected  to  ascertain  the 
amount  himself,  the  court  will  hold  the  plaintiff  may 
enforce  the  award  as  to  the  specified  sum  for  the  debt  or 
damages  (y). 

We  have  previously  seen  that  in  the  case  of  an  alternative 
award,  if  the  award  be  bad  as  to  one  alternative,  or  if  it  be 
impossible  or  uncertain,  the  award  is  good  and  absolute  as  to 
the  other  (z). 

II.  When  the  bad  paH  of  the  award  is  inseparable.] — If 
the  objectionable  provisions  in  the  award  be  inseparable 
from  the  rest,  or  not  so  clearly  separable  that  it  can  be  seen 
that  the  part  of  the  award  attempted  to  be  supported  is  not 
at  all  affected  by  the  faulty  portion,  the  award  will  be 
altogether  avoided  (a). 

The  following  cases  are  examples  of  the  rule,  and  show  in 


{u)  2  Bing.  Id9. 

(x)  Kendrick  v,  Davies,  5  Dowl. 

693. 

(y)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617 ;  England  v.  Davison,  9 
Dowl.  1052 ;  Addison  v.  Gray,  2 
Wils.  293;  Bargrave  v.  Atkins,  3 
Lev.  413 ;  Pinkny  v,  Ballock, 
cited  3  Lev.  413 ;  Addison  v. 
Spittle,  18  L.  J.  Q.  B.  151. 


(z)  Simmons  v,  Sw^une,  1  Taunt. 
548 ;  Wharton  v.  King,  2  B.  &  Ad. 
528 ;  ante,  p.  275. 

(a)  Candler  v.  Fuller,  Willca, 
62;  Storke  r.  De  Smeth,  WiUea, 
66 ;  Bowes  v.  Femie,  4  M.  &  C. 
150 ;  Buccleuch  fDuke)  v.  Metro- 
politan Board  of  Works,  L.  R.  5 
£z.  per  Blackburn,  J.  229. 
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what  instances  a  direction  which  the  arbitrator  has  no  power    Paet  ii. 
to  make  will  vitiate  the  award.  ' 

Where  an  arbitrator,  who  had  no  power  to  order  a  verdict  Excess  in- 
to be  entered,  made  an  award  in  these  terms :  "  I  award  and  award    ' 
direct  that  a  verdict  in  this  cause  be  finally  entered  for  the  ^^^^ 
plaintiff,  with  2Sil,  12s."  damages,  the  court,  agreeing,  that 
if  the  faulty  part  had  been  contained  in  a  distinct  paragraph, 
it  might  have  been  rejected,  and  the  rest  sustained,  held  the 
award  bad  in  toto,  since,  the  whole  being  comprised  in  one 
sentence,  the  clause  containing  the  excess  could  not  be  divided 
from  the  rest  (h). 

If  the  arbitrator  award  collectively  on  matters  within  and  Single  sum 
matters  not  within  the  submission,  so  that  the  court  cannot  matters^ 
see  how  much  of  the  adjudication  applies  to  each,  the  award  ^o*  ^• 
will  be  bad  in  toto.    For  example,  if  the  arbitrator  have  no 
power  to  give  interest  beyond  the  submission,  and  he  award 
one  entire  sum  for  principal  and  interest  to  a  day  subse* 
quent  to  the  submission,  mtdess  the  court  can  separate  the 
amount  given  for  interest  beyond  the  submission,  the  whole 
award  must  be  set  aside  (c). 

By  the  terms  of  an  agreement,  a  lease  of  a  colliery  was  to  Lease  for 
be  granted  for  sixty-three  years,  from  the  Ist  May,  1801,  the  ^^^^ 
lessees  to  be  allowed  three  years  for  winning  the  colliery 
rent  free.  An  arbitrator,  to  whom  it  was  referred  "  to  give 
such  directions  as  to  a  lease,  according  to  the  agreement,  as 
he  should  think  fit,"  having  directed  a  lease  for  sixty-three 
years  from  the  1st  May,  1804,  was  held  to  have  exceeded  his 
authority,  as  the  sixty-three  years  were,  by  the  agreement, 
to  be  counted  from  the  1st  May,  1801,  and  he  had  no  power 
to  go  beyond  the  agreement ;  and  the  award  was  held  void 
altogether  (d). 

Where  an  arbitrator,  appointed  to  determine  the  purchase  Price  to  be 
price  of  an  estate,  exceeds  his  authority  after  fixing  a  price,  f^tureda 
by  directing  payment  at  a  future  day,  it  seems  the  direction 
as  to  the  future'  day  of  paj^ment  is  not  separable,  so  as  to 
leave  the  award  as  to  the  price  valid,  for  the  court  will  not 
take  upon  itself  to  say  that  the  time  of  payment  has  not 
some  connexion  with  the  amount  awarded  (e), 

Qf)  Jackson  v.  Clarke,  M'Lel.  &  (d)  BoDuer  v,  Liddell,  1  B.  &  B. 

Y500.  80. 

(e)  Watkins  r.  Phillpotts,  M*Lel.  (c)  Emery  r.  Wase,  8  Ves.  504a. 
&  Y.  393. 
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Where  the  arbitrators  awarded,  among  other  things,  that 
the  action  should  cease ;  that  the  defendant  should  pay  the 
plaintiff  501,  towards  the  costs  incurred  in  the  cause  and 
reference ;  that  the  plaintiff  should  pay  his  own  costs  of  the 
cause  and  reference,  and  should  also  pay  to  the  defendant  the 
costs  of  the  defendant  in  the  cause  and  reference,  the  said 
costs  to  be  taxed  as  between  attorney  and  client ;  the  court, 
holding  that  the  arbitrators  had  exceeded  their  authority  in 
awarding  costs  aS  between  attorney  and  client,  set  aside  the 
whole  award,  since  the  direction  to  tax  the  costs  as  between 
attorney  and  client  was  so  connected  with  the  benefit 
intended  to  be  granted  to  the  defendant,  that  they  could 
not  reject  it  and  sustain  the  rest  (/). 

On  a  reference,  among  other  things  respecting  the  defend- 
ant's bill  of  costs  as  an  attorney,  the  arbitrator  was  to 
ascertain  the  balance  between  the  parties,  but  no  question 
of  liability  was  to  be  raised;  the  court  held  that  the  arbi- 
trator ought  not  to  have  made  any  deductions  from  the 
defendant's  bill  on  account  of  his  not  having  been  admitted 
an  attorney  of  one  of  the  superior  courts  of  Westminster ; 
and,  on  it  being  shown  by  affidavits  that  he  had  made  such 
deductions,  they  set  aside  the  whole  award  (gr). 

In  a  case  in  equity,  where  the  arbitrator  (who  by  the 
submission  had  no  authority  to  disallow  a  particular  sum 
admitted  by  the  defendants),  after  finding  the  general  balance 
due  from  them,  stated  in  his  award  that  in  the  accounts  he 
had  not  charged  them  with  the  sum  in  question,  although 
the  defendants,  when  the  award  was  pronounced  bad  for  the 
disallowance,  offered  to  allow  that  sum  in  account  against 
themselves,  the  Master  of  the  Rolls  held  that  the  error  could 
not  be  so  cured,  and  set  aside  the  whole  award  (h). 

An  award  provided,  that  if  the  defendant,  before  a  certain 
day,  could  show  that  he  had  delivered  certain  currants  to  the 
plaintiff,  then  the  arbitrators  or  an  umpire  would  make  a 
further  award,  but  if  he  could  not  show  it,  that  the  plaintaff 
should  be  free  from  any  claim.  The  award  then  added,  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff,  unless 


(/)  Seckham  v.  Babb,  8  Dowl. 
167  ;  S.  C.  6  M.  &  W.  129. 
((/)  Harries  v.  Thomas,  2  M.  & 


W.  32. 

(A)  Skipworth  v.  Skipworth,  9 
Beav.  136. 
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the  arbitrators  or  the  umpire  made  a  farther  award  respecting  Part  ii. 
the  currants  within  a  certain  time.  The  court  held  the  award  _L.  IJ-J 
void,  though  there  was  no  further  award  made,  as  they  con* 
sidered  the  last  clause,  ordering  the  defendant  to  pay,  had 
dependence  on  the  first  part,  which  was  void  as  contemplating 
the  making  of  a  farther  award,  a  thing  beyond  the  arbitrators* 
power  (i). 

Where  an  arbitrator,  who  had  to  settle. the  terms  of  a  Difficulty 
lease,  among  other  things  ordered  the  premises  to  be  put  in  J.atTnc*bad 
repair,  to   the  satisfaction  of  a  third   party  named,  this  from  good 
provision  being  void,  as  a  delegation  of  authority,  was  held  ^*^  * 
to  render  the  whole  award  void,  as  being  inseparable  from 
the  rest.    In  giving  judgment.  Lord  Denman,  C.  J.,  made 
the  following  remark :  '^I  always  find  a  difiiculty  in  separating 
the  good  part  of  an  award  from  the  bad.    The  arbitrator 
probably  frames  one  part  with   a  view  to  the  other,  and 
each  may  be  varied  by  the  view  which  he  takes  of  the 
whole"  (A;). 

This  observation  is  worthy  of  attention,  since  it  seems  to 
embody  the  principle  on  which  the  courts  will  act  at  the 
present  day,  when  they  are  called  upon  to  decide  whether 
an  award  clearly  bad  in  part  can  be  separated  as  to  the 
remainder :  for  it  must  often  happen  that  a  direction,  per- 
fectly separable  as  far  as  the  grammatical  construction  of 
the  award  is  concerned,  is  the  ground  on  which  the  arbi- 
trator has  proceeded  in  making  some  equivalent  provision 
affecting  the  other  party. 

In  many  of  the  old  cases,  the  courts  held  that  awards  Old  mie, 
were  to  be  sustained,  whatever  portions  were  struck  out  as  ^^\    *"^ 
improperly  awarded,  provided  in  the  end  there  remained  awarded 
something  awarded  on  each  side,  so  as  in  a  technical  manner 
to  satisfy  the  rule  respecting  mutuality,  although  the  award 
so  modified  amounted  to  a  very  different  measure  of  recipro- 
city from  that  which  the  arbitrator  intended  (I). 

Thus  where  the  arbitrator  ordered  the  defendant  to  execute  Bond 
a  bond  for  the  payment  of  money  to  the  plaintiff,  with  two  ^rrti. «. 

(i)  Brown  v.  Dalton,  Roll.  Ab.  grave  v.Atkins,  3  Lev.  413  ;  Liiid- 

Arb.  H.  10,  p.  250.  aey  v.  Aston,  2  Biilst.  38  ;  Leo  r. 

(fc)  Tomlin  v.  Mayor  of  Ford-  Elkius,   12    Mod.  C85  ;    OHborn's 

wich,  6  A.  &  E.  147.  case,  10  Rep.    129  b;   Bedell  i?, 

(I)  Joyce  V,  Haines,  Hard.  399  ;  Moor,  cited  10  Bep  131  b. 
Ilarris  i\  Knipe,  1  Lev.  58  ;  Bar- 
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Pabt  II.    sureties,  and  that  thereupon  the  plaintiff  should  execute  a 

'  '  '  1  release,  the  court  held  the  direction  as  to  the  sureties  void, 

but  good  as  to  the  defendant,  and  that  the  plaintiff  would  be 

bound  to  execute  a  release  as  soon  as  the  defendant  should 

deliver  a  bond  signed  by  himself  alone  (m).  The  effect  of  the 

above  decision,  it  will  be  seen,  was  to  compel  the  plaintiff  to 

accept  a  slighter  security  than  the  arbitrator  designed,  as  an 

equivalent  for  his  executing  the  release. 

Modern  A  rule,  howevcr,  more  consonant  to  the  principles   of 

badif  r^ci-  justice  has  long  been  adopted  ;  for  if  by  the  nullity  of  the 

procity        award  in  any  part,  one  of  the  parties  cannot  have  the  benefit 

intended  him  as  a  recompense  or  consideration  for  that 

which  he  is  to  do  to  the  other,  the  award  will  usually  be 

treated  as  void  in  the  whole  (n). 

Thus  an  award  that  one  should  pay  the  money  due  for 
task-work  (without  saying  what  sum),  and  that  the  other 
should  pay  25^.,  and  that  both  should  give  general  releases, 
being  uncertain  and  void  as  to  the  task-work,  is  void  as  to 
the  whole,  although  mutual  releases  were  awarded ;  for  the 
payment  for  the  task-work,  as  well  as  the  general  release, 
was  intended  as  a  recompense  for  the  2oL  on  the  other 
side  (o).  So  also  an  award  that  the  defendant  should  have 
certain  trees,  and  that  he  should  give  security  to  the  plaintiff 
for  the  payment  of  a  specified  sum,  is  void ;  the  latter  direc- 
tion is  bad,  for  not  stating  with  certainty  what  security,  and 
one  part  being  void,  the  other  part  must  be  void  too,  or  else 
there  would  be  an  advantage  to  one  party  only  (p).  So 
where  the  payment  of  a  sum  of  money  was  directed  to  be 
made  to  A.,  on  A.,  his  wife  and  son,  conveying  an  estate,  as 
the  wife  and  son  were  not  parties  to  the  submission,  the 
direction  as  to  them  was  void,  and  therefore  the  whole  award 
was  void,  since  the  party  could  not  enforce  the  intended 
equivalent  for  which  his  money  was  to  be  paid  (g).    When 

(m)  Thursby  v.  Helbert,  Cai-th.  Cro.  Jac.  584.    Sec  notes  to  Pope 

159 ;  S.  C.  1  Show.  82,  3  Mod.  272.  v.  Brett,  2  Saund.  2936. 

See  Norwich  v.  Norwich,  3  Leon.  (o)  Poper.  Brett, 2  Sannd. 2936; 

62  ;    Furlong    r.   Thornigold,   12  Oom.  Dig.  Arb.  E.  14. 

Mod.  533;  Cooke  v.  Whorwood,  (p)  Bac.Ab.  Arb.  E.  3;  Tbinne 

2  Sannd.  337.  r.  Kigby,  Cro.  Jac.  314. 

(n)  Bac.  Ab.  Arb.  E.  3 ;  Bolle  (q)  Barney  v.  Foirchild,  Bolle 

Ab.  Arb.  K.  8,  p.  253  ;  Com.  Dig.  Ab.  Arb.  N.  9,  p.  259. 
Arb.  E.  14 ;  Winch   r.  Saunders, 
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the  costs  of  the  cause  were  to  abide  the  event,  and  the    Part  il 
arbitrator  without  authority  directed  a  verdict  for  the  de-  ^^'  ^'  ^  ' 
fendant,  the  court  set  the  whole  award  aside;  for  if  the  ^^^jL^i^ 
direction  as  to  the  verdict  were  struck  out,  there  would  be  no  void  part, 
determination  of  the  cause  for  the  defendant  so  as  to  entitle 
him  to  his  costs  (r). 

If  the  decision  of  the  arbitrator  beyond  his  powers  has 
affected  his  determination  as  to  the  matters  within  his  juris- 
diction, the  whole  award  should  be  set  aside  (a), 

(r)  Hawkyard  v.  Stocks,  2  D.&  («)  Marshall  v.  Dresser,  3  Q.  B. 
L  936.  878. 


CHAPTER  VI.  (a). 

THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING  ON 
THE  CAUSE  OR  SUIT  REFERRED. 

Pabt  II.    A  VERY  important  branch  of  the  arbitrator's  duty  consists 

CH.  VI 

in  his  determining  by  his  award  actions  at  law  and  suits  in 


Object  and  equity.     As  these  are  referred  at  different  stages,  and  sub- 

eontentB  of    ,  "^  .  ,  o     ' 

the  sixth     jcct  to  varying  conditions,  what  is  a  sufficient  determination 
chapter*      under    one    submission  will  often    be    inadequate  under 
another. 

In  this  chapter,  therefore,  it  is  attempted  to  collect,  how 
the  arbitrator  may  best  award  on  an  action  or  suit  according 
to  the  particular  case  referred.  The  first  section  points  out 
shortly  the  modes  of  disposing  of  an  action  without  deciding 
it,  when  the  submission  (which  is  rarely  the  case)  permits 
such  a  course.  The  second  section  shows  the  duty  of  de- 
ciding the  action  in  favour  of  the  party  entitled  to  succeed, 
and  of  awarding  on  every  issue  joined  in  the  cause,  when 
the  costs  of  the  cause  abide  the  event  of  the  award.  In  the 
third  section  an  investigation  is  made  of  the  power  of  the 
arbitrator  to  direct  a  verdict  to  be  entered  in  the  action,  of 
the  manner  in  which,  when  empowered,  he  should  perform 
his  duty  in  this  respect,  and  of  the  consequences  of  directing 
such  an  entry  without  authority.  The  duty  of  the  arbitrator 
in  awarding  damages  is  laid  down  in  section  four;  while 
section  five  examines,under what  circumstances  the  arbitrator 
may  direct  judgment  to  be  entered  or  arrested,  or  decide  on 
the  plaintiff's  right  to  judgment  non  obstante  veredicto. 
The  sixth  and  last  section  treats  of  the  determination  of  a 
Fiiit  in  equity. 

(a)  Tlie  whole  of  this  chapter      the  Judicature   Acts,   1873  and 
niUBt  be  read  bearing  in  mind  the      1875. 
changes  effected  in  consequence  of 


WHAT  A  SUFFICIENT  DECTSION.  831 


SECTION  I. 

OF  DISPOSING  OF  THE  CASE  WITHOUT  DECIDING  IT. 

When  the  terms  of  the  submission  are  such,  that  the     PartII. 
award  will  be  final  and  certain,  without  showing  in  whose  ^"•^•^•^' 
favour  the  cause  referred  is  decided  (though  that  is  rarely  When  dis- 
the  case,  and  never  when  costs  abide  the  event  of  the  cause*  ^|^^th- 
and  are  to  be  taxed  by  the  officer  of  the  court),  it  is  putdecid- 
STifficient,  if  the  arbitrator  somehow  dispose  of  the  cause  JSffidont. 
absolutely. 

It  has  been  decided  by  the  courts  of  common  law,  that  an  Awarding 
award  that  all  suits  now  pending  between  the  parties  shall  "^*"  *^ 
cease,  is  a  final  determination  of  the  suits,  for  the  meaning 
of  such  an  award  is,  not  that  the  party  shall  be  nonsuited  or 
give  over  and  begin  again,  but  that  the  suit  should  cease 
absolutely  for  ever,  so  that  the  right  itself  is  gone  because  the 
remedy  is  quite  taken  away,  for  if  the  suit  fail  the  party 
has  no  remedy  to  come  at  his  right  (a).     In  one  instance, 
however,  in  an  old  case,  a  direction  that  all  manner  of  pro-   - 
ceedings,  if  any,  depending  at  law  should  be  no  further  pro- 
secuted, was  held  not  to  be  final,  or  to  prevent  the  plaiatifif 
from  bringing  a  suit,  if  he  had  not  brought  one,  or  if  he  had, 
from  discontinuing  that  which  he  had  brought,  and  bringing 
a  new  one  (6). 

An  award  of  a  nonsuit  is  not  a  good  determination  of  the  Awarding 
cause,  for  in  its  nature  it  is  not  final  (o).  not&ial. 

Where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  was  empowered  to  direct  a  verdict  or  a 
nonsuit  to  be  entered,  and  the  award  did  not  decide,  the 
matters  in  the  cause  otherwise  than  by  directing  that  the 
verdict  entered  for  the  plaintiff  should  be  vacated  and  a 
nonsuit  entered,  this  award  was  held  bad  (Parke,  B.,  dissen- 
tiente),  as  not  finally  determining  the  matters  in  difference 
in  the  cause ;  for  it  was  considered  by  the  rest  of  the  court, 
thcat  the  arbitrator  ought  to  have  expressly  decided  on  the 

(a)  Simon  v.  Gavil,  1  SaJk.  74  ;         (6)  Tipping  v.  Smith,  2  Stra. 
Knight  V.  Burton,  1  Salk.  75  ;  See      10^. 
Lord  f .  Hawkins,  2  H.  &  N.  56.         (c)  Knight  v.  Burton,  1  Salk.  75. 
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Part  II.    matters  in  difference  in  the  cause,  and  that  the  power  to 

CH  VI  S.  1 

— '. — ! '  enter  a  nonsuit  was  given  merely  to  enable  him  to  dispose 

of  the  record ;  that  though  a  verdict  decides  the  matters  in 
difference  in  the  cause,  a  nonsuit  does  not,  nor  prevent  a  fresh 
action  for  the  same  matter :  Parke,  B.,  however,  held  that  the 
directing  a  nonsuit  was  sufficiently  final,  as  it  was  a  deter- 
mination of  the  cause  in  the  manner  the  parties  themselves 
had  stipulated  (cl). 
Directing  An  award  that  each  party  should  pay  his  costs  of  certain 
proceasiw.  actions,  and  that  the  actions  be  discontinued,  has  been 
held  final  and  good,  and  in  effect  an  award  of  a  stet 
procesus  (e). 


SECTION  11. 

OF  AWARDINO  ON  THE  CAUSE  WHEN  COSTS  ABIDE  THE  EVENT. 

Pabt  il  ^-  2'Ae  arbitrator  must  decide  the  cause  when  costs  abide  the 
CH-  VL  a  2.  event!\ — The  common  provision  that  the  costs  of  the  cause 
Costs  are  to  abide  the  event,  imposes  on  the  arbitrator  the  neces- 
ev^t         sity  of  peculiar  strictness  in  properly  deciding  the  cause  in 

his  award. 
Award  of        If  by  the  submission  the  costs  of  the  cause  are  to  abide 
ceflBus  b^  the  event  as  to  the  cause,  the  arbitrator  must  determine  the 
cause  in  favour  of  one  party  or  the  other,  and  not  merely 
dispose  of  it :  so  that  he  will  not  be  justified  in  awarding 
a  stet  processus,  because  by   so   doing  he  would  be  exer- 
cising a  discretion  as  to  the  costs,  over  which  he  has  no 
control :  for  the  awarding  a  stet  processus  prevents  either 
parly  having  the  costs,  as  they  are  to  abide  the  legal  event, 
and  there  is  no  legal  event  of  the  cause  on  which  they 
can  be  taxed  when  there  is  no  decision  in  favour  of  either 
party  (/). 
£^*JiSS       ^'^  however,  the  arbitrator  decide  all  the  issues,  and  then 


decided. 


((£)  Wild  V.  Holt,  9  M.  &  W.  (/)    Hunt   v.    Hunt,   5  Dovl. 

^^}\  «,,,,.„          «  ^^2  5  Norris  v,  Danie)^  10  Bing. 

(«)  Blancbard  t?.  Lilly,  9  East,  607  ;  Leeming  &  Feamley,  In  re, 

497  J  Gray  v.  Gray,  Cro.  Jac.  625  6  B.  &  Ad.  403. 
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direct  that  no  further  proceedings  shall  be  taken  in  the  ^^^  in- 
action, though  this  award  of  a  stet  processus  be  void  as  an  -J — '. — '- 
excess  of  authority,  yet  it  will  not  vitiate  the  award,  as  there 
being  a  decision  on  the  issues,  there  is  a  legal  event  on 
which  the  officer  of  the  court  can  tax  the  costs  (g).  So  on 
the  reference  of  an  action  of  trover  to  which  the  defendant 
had  pleaded  not  guilty  and  not  possessed,  where  the  costs 
were  to  abide  the  event,  and  the  arbitrator  awarded  that  the 
caase  should  cease  and  be  no  further  prosecuted,  and  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff, 
Erie,  J.,  held  that  the  event  was  sufficiently  determined  (h). 

Merely  directing   the   action  to   cease,  either  wholly  or  Awarding 
partially,  is  insufficient.    Thus  where  the  arbitrator  found  ^JJ^bad, 
that  the  plaintiff  had  good  cause  of  action  on  five  out  of 
eight  counts,  and  ordered  that  the  defendant  should  pay 
certain  damages,  and  that   no   further  proceedings  should 
be  had  in  the  action,    it  was  held  that  as  there   was  no 
award  as  to  three  counts,  and  no  event  to  authorize  the 
taxation   of  costs  on   those  counts,  that  consequently  no 
part  of  the  award  could  stand  (i).     But  where  the  declara-  Award  of 
tion  contained  eleven   special    counts  for  negligence,  and  y^*^ 
also  common  counts  for  money  paid,  and  there  was  a  plea 
of  the  general  issue,    and    the    arbitrator  found  that  the 
plaintiff  had  good  cause  of  action  for  a  specified  sum,  and 
directed  a  verdict  to  be  entered  for  that  sum,  the  award  was 
considered  sufficient,  as  a  finding  on  all  the  counts  (k). 

Directing  that  an  action  of  replevin  should  cease  and  be  no  Beplevin 
farther  prosecuted,  that  the  rent  agreed  on  was  14Z.,  and  that  torenl" 
62.  was  due  for  such  rent  at  the  time  of  the  distress  complained  » 
of,[was  not  considered  a  sufficient  determination  of  the  action 
in  the  defendant's  favour;  since    the    rent  for  which  the 
defendant  avowed  might  have  been  a  different  rent  from  that 
awarded  due,  and  so  the  award  as  to  the  rent  was  not  neces- 
sarily a  decision  of  the  avowry  in  the  defendant's  favour  (i). 

11.  What  a  sufilcient  decision  before  the  new  ridea  for  Award  on 

''the  whole 

fe)  Ward  tJ.  Hall,  9  Dowl.  610.  L.  J,  Q.  B.  78. 

Qk)  Hobson  «.  Stewart,  16  L.  J.  (A)  Dicas  v.  Jay,  6  Bing.  281  ; 

Q.  R  145 ;  S.  a  4  D.  <fe  L.  589.  Giaborne  v.  Hart,  5  M.  &  W.  50 

{%)  Norris  v.  Daniel,  10  Bing.  (Q  Leeming  &  Feamley,  In  re, 

&07.    See  Hancock   t^.  Beid,  21  5  B.  &  Ad.  403. 
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CH.  VL  A  ^^^'^9  coats.]— It  was  sufficient,  before  the  modem  regula- 
-- — tions  in  the  courts  of  law  about  taxinff  the  costs  of  partU 

showing  1       •  /•        1  « 

cause  cular  issues  for  the  party  who  succeeds  on  them,  if  looking 

decided  to  the  whole  award,  though  there  was  no  express  termination 
of  the  cause,  the  court  could  see  that  the  cause  was  deter- 
mined in  favour  of  either  party,  so  as  to  make  an  event  on 
which  costs  could  be  taxed. 

Thus,  on  a  reference  of  all  matters  in  diflference,  including 
an  action  by  a  landlord  against  his  tenant  for  breach  of 
covenants  in  a  lease,  the  award  awarding  that  the  plaintiff 
had  no  claim  or  demand  on  the  defendant  on  account  of 
any  alleged  breaches  of  covenant  or  otherwise,  and  that 
the  defendant  had  no  claim  on  the  plaintiff,  was  held  to  be 
a  final  decision  and  good  (m).  On  a  reference  of  a  cause 
and  all  matters  in  difference,  an  award  that  "nothing  is  due 
to  the  plaintiff*'  has  been  held  a  sufficient  finding  that  the 
plaintiff  has  no  right  to  recover  in  the  action  referred  (n). 
Action  for  An  action  for  a  nuisance,  to  which  a  plea  of  the  general 
^*'*^^-  issue  was  pleaded  (before  the  new  rules  for  pleading),  was 
referred,  the  costs  to  abide  the  event :  the  arbitrator  awanled 
that  the  plaintiff  had  not  proved  that  the  defendant  was  the 
cause  of  the  injury,  and  that  the  verdict  taken  for  the  plain- 
tiff should  be  set  aside  and  a  nonsuit  entered  ;  but  he  also 
ordered  that  the  defendant  should  remove  the  nuisance 
within  a  month.  This  was  held  to  be  substantially  a  finding 
in  favour  of  the  defendant,  and  to  entitle  him  to  the  costs  of 
all  witnesses  that  could  be  material  to  him  for  any  defence 
under  the  general  issue  (o). 
«  An  award  in  an  action  (in  which  101.  had  been  paid  into 
court)  that  the  plaintiff  had  no  cause  of  action  except  for 
102.  lent  by  him  to  the  defendant's  wife  when  sole,  and  which 
had  been  brought  into  court,  is  an  award  in  favour  of  the 
defendant^  and  determines  the  event  as  to  costs  (p)« 

On  the  reference  of  an  action  of  ejectment  before  trial  the 
submission  provided  that  if  the  arbitrator  should  award  that 
the  plaintiff  had  any  cause  of  action,  he  should  have  costs  as 
in  a  court  of  law ;  the  award  directed  the  defendant  to  give 

(m)  Jackson  v,  Yabsley,  5  B.  &  (o)  Radcliffe  v.  Hall,    8  Dowl. 

A.  848.  802. 

(n)  Dickina  v,  Jarvis,  5  B.  &  C.  (p;  Dawson  v.  Garrett,  2  DowL 

523.  624. 
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up  the  premises  to  the  plaintiff,  to  pay  the  costs  of  the  J^^  ^ 

action,  and  to  pay  a  specified  sum  for  the  loss  of  rent  during  — 

the  time  he  held  over :  the  court  considered  this  direction  a 
sufficient  decision,  and  enforced  payment  of  the  sum  and 
costs  by  attachment,  although  the  arbitrator  had  not  in 
terms  awarded  that  the  plaintiff  had  any  cause  of  action  (q). 

III.  Deciding  cause  referred  before  issue  joined,] — ^When  a  Cwifle  re- 
canse  is  referred  before  plea,  notwithstanding  the  declaration  fore  plea 
contains  several  counts.,  the  arbitrator  is  not  bound  by  the  ^^^^^ 
modern  rules  for  taxing  the  costs  of  the  separate  issues  in  decideeach 
favour  of  the  party  successful  on  each  respectively  (r)  to  find  ^^'^^ 
specifically  on  each  count,  though  the  costs  of  the  cause 
abide  the  event,  for  before  plea  pleaded  it  is  impossible  to 
say  what  the  issues  will  be  (s).    It  is  sufficient  if  he  decide 
in  whose  favour  the  cause  is  determined. 

Thus  an  action  of  trespass,  in  which  the  declaration  had  Award  o£ 
been  delivered,  and  an  action  of  assumpsit  in  which  a  writ  cease  and 
only  had  been  issued  by  the  same  plaintiff  against  the  ^™*8^ 
same  defendant,  having  been  referred  with  all  matters  in 
difference;  although  it  was  objected  that  the  award,  which 
ordered  that  all  proceedings  in  the  causes  should  cease  and 
be  no  further  prosecuted,  and  that  the  defendant  should  pay 
the  plaintiff  a  sum  of  money  **  in  full  of  all  demands  in  the 
said  causes,"  was  not  final,  as  it  did  not  determine  the 
causes,  but  only  decided  that  on  the  whole  the  plaintiff  was 
entitled  to  a  balance,  and  did  not  show  any  event  on  which 
the  costs  of  the  causes  could  -be  ascertained ;  the  court  held 
the  award  good,  as  amounting  to  a  determination  of  both 
causes  in  favour  of  the  plaintiff ;  as  they  would  reasonably 
import  that  the  plaintiff  was  entitled  to  recover  something 
in  each  of  the  actions,  and  that  it  was  not  necessary  to  specify 
how  much  the  plaintiff  was  entitled  to  in  each  (fy 

So  where  an  action  to  recover  a  sum  alleged  to  be  due  on  Cause  to 
a  balance  of  accounts  was  referred  with  all  matters  in  dif-  ^Jll^^fof 
ference  after  appearance  (the  defendant  claiming  a  set-off  balaace. 
exceeding  the  plaintiff's  claim),  and  the  arbitrators  awarded 

{q)  Doe  d.  Williams  «.  Bichard-  (<)  Bearup  v.  Peacock,  2  D.  &  L» 

0(tt,  8  Taunt  697.  860. 

(r)  1  Eeg.  Gen.  H.  T.  2  W.  IV.  (t)  Wynne  i?.  Edwards,  12M.  & 

R.  74  ;  3  B.  &  Ad.  386.  W.  708. 
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Part  II.    that  the  action  should  cease  and  be  no  further  prosecuted, 

that  on  the  balance  of  accounts  a  certain  sum  was  due  from 

the  plaintiff  to  the  defendant  which  they  directed  the  plain- 
tiff to  pay ;  the  court,  though  deeming  it  incumbent  on  the 
arbitrators  to  show  in  whose  favour  the  suit  was  determined, 
as  well  as  to  pronounce  who  was  entitled  on  the  balance  of 
the  accounts,  held  that  the  award  was  final,  since  the  arbi- 
trators had  in  fact  determined  the  action  in  favour  of  the 
defendant  by  directing  the  action  to  cease,  and  awarding  that 
on  the  balance  of  the  accounts  there  was  a  sum  due  to  the 
defendant  (u). 

When  a  cause  is  referred  before  plea,  and  the  arbitrator 
has  no  power  to  order  a  verdict  to  be  entered,  the  legal  and 
proper  form^of  deciding  the  action,  if  in  favour  of  the  plain- 
tiff, is,  to  award  that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant,  and  then  to  assess  and  direct  pay- 
ment of  the  amount  to  which  the  plaintiff  is  entitled  in 
respect  of  the  same  ;  if  in  favour  of  the  defendant^  to  award, 
that  the  "plaintiff  has  no  cause  of  action  against  the  de- 
fendant {x). 

If  a  cause  be  referred  after  plea,  but  before  issue  joined,  the 
arbitrator  need  not  decide  on  the  pleas  (y). 


How  to 
award  on 
caiue  re- 
ferred  be- 
fore plea. 


Cause  re- 
ferred after 
issue 
joined, 
arbitrator 
mnst  find 
on  each. 


Bule  for 
taxing 


IV.  Awarding  on  the  issues  since  the  new  rules  as  to  cosfe.]— 
When  a  cause  is  referred  after  issued  joined,  and  the  costs  of 
the  cause  are  to  abide  the  event  of  the  award,  it  is  incumbent 
on  the  arbitrator,  whether  he  has  to  make  an  award  or  only  a 
certificate,  either  to  dispose  specifically  of  each  issue,  or  so  to 
adjudicate^  that  it  can  be  clearly  inferred  from  the  award  or 
certificate  in  which  way  each  of  the  issues  has  been  determined, 
so  as  to  enable  the  officer  of  the  court  to  tax  the  costs  for 
the  party  in  whose  favour  each  issue  respectively  has  been 
found  iz). 

This  necessity  of  determining  each  issue,  although  the 


(u)  Eardley  v.  Steer,  4  Dowl. 
423  ;  S.C.  2  C.  M.  &  R.  237 ;  Hard- 
ing V,  Forshaw,  1  M.  &  W.  415. 

Xx)  Eardley  v.  Steer,  2  0.  M.  & 
R.  327 ;  S.  C.  4  Dowl.  423  ;  Hard- 
ing V,  Forshaw,  1  M.  &  W.  415. 

(^)  Smith  V,  Reece,  6  D.  &  L. 
520. 


{z)  Brooks  V.  Paraona,  1  D.  &  L. 
691  ;  Kilbum  v,  Kilbum,  13  M.  & 
W.  671 :  Bourke  v.  Lloyd,  2  Dowl. 
N.  S.  462  ;  Hunt  v.  Hunt,  5  Dowl. 
442 ;  Stonehewer  v.  Farrar,  6  Q. 
B.  730 ;  Armitage  v,  Coates,  4  Ex. 
641 ;  Humphreys  v,  Pearce,  7  Ex. 
696. 
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merits  have  been  disposed  of,  arose  from  a  rule  of  court    ^^'^  ^^* 

OH  in  s  2 

which  provided  that  "  no  costs  shall  be  allowed  on  taxation  ^J — -1—' 
to  a  plaintiff,  on  any  counts  or  issues  upon  which  he  has  ^^^te 
not  succeeded;   and  the  costs  of  all  issues  found  for  the  issues. 
defendant  shall  be  deducted  from  the  plaintiffs  costs"  (a). 
It  will  be  evident  that  unless  the  arbitrator  find  distinctly 
on  each  issue,  there   is   no   legal  event  to  authorize  the 
taxation  of  costs  by  the  master,  in  accordance  with  the  above 
rule  (6).     The  rule  now  in  force,  r.  62,  Reg.  Gen.  H.  T., 
1853,  imposes  a  similar  duty  on  the  arbitrator,  for  the  like 
reason. 

In  one  instance,  the  Courts  of  Exchequer  decided  that  No  request 
where  a  finding  on  specific  issues  was  material  only  with  ^®°®*"*^' 
respect  to  costs,  an  award  was  not  to  be  set  aside  for  the 
omission  to  determine  each  issue,  unless  the  arbitrator  had 
been  requested  distinctly  to  find  on  each  (c)^  The  propriety 
of  that  decision  was,  however,  first  doubted  (d),  and  after- 
wards denied,  on  the  ground  that  when  the  submission  places 
the  very  point  under  the  arbitrator's  view,  neither  notice  nor 
request  is  necessary  to  make  it  his  duty  to  decide  upon  it  (c). 
It  may  now  be  considered  as  completely  overruled.  The 
case  of  Duckworth  v.  Harrison  (/),  which  had  been  mistakenly 
supposed  to  support  the  doctrine  of  Dibbin  v.  Marquis  of 
Anglesey  (g),  was  explained  by  Lord  Abinger,  C.B.,  to 
mean  merely  this^  that  when  the  costs  of  the  cause  do  not 
abide  the  event,  in  order  to  make  it  incumbent  on  the 
arbitrator  to  find  on  each  issue,  words  should  be  introduced 
into  the  order  of  reference,  calling  upon  him  to  decide  on 
each  (h). 

As  the  issues  must  be  specifically  or  substantially  decided^  Arbitrator 
if  the  issue  on  any  count  of  the  declaration  be  left  undeter-  ^^^  o^ 
mmed,  the  award  is  bad.  each  count. 

K  a  declaration  contain  two  counts,  one  on  a  promissory  Account 
note,  and  the  other  on  an  account  stated,  an  award  that  the 

(a)  1  Beg.  Gen.  H.  T.  2  W.  IV.  57. 

r.  74 ;  3  B.  &  Ad.  385.    Since  re-  (e)  England  v,  Davison,  9  Dowl. 

pealed.  1052. 

(h)  See  Eennie  r.  Mills,  6  Bing.  (/)  4  M.  &  W.  432. 

N.  C.  249.  if)  10  Bing.  568. 

(e)  Dibben  v,  Marq.  Anglesey,  (n)  Bourke  v,  Lloyd,  2  Dowh 

10  Bing.  568.  N.  S.  452,  S.C.  10.  M.  &  W.  550. 

((QGisbome  v.  Hart,  5  M.  &  W. 
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Defendant 
indebted. 


Sum  due 
in  respect 
ofaU 
matters 
referred. 


Part  II.    plaintiff  has  good  cause  of  action  for  a  certain  sam,  being 
^  '    '  '  '  the  amount  of  the  promissory  note,  is  bad,  since  it  does  not 
dispose  of  the  issue  on  the  account  stated  in  fiivour  of  either 
party  (i). 

So  if  there  be  a  plea  of  non-assumpsit  to  a  declaration  con- 
taining several  counts,  and  the  arbitrator  find  that  the  defend- 
ant is  justly  indebted  to  the  plaintiff  in  a  certain  sum,  this 
award  is  defective ;  since  although  it  determines  that  on  some 
one  or  more  of  the  counts  the  defendant  is  liable,  it  does  not 
ndbessarily  determine  the  issues  raised  by  that  plea  on  each  of 
the  counts  {k). 

But  an  award  that  a  certain  sum  was  due  from  the  de- 
fendant to  the  plaintiff" in  respect ofaU  the  Tuattera  referred** 
was  treated  by  Wightman,  J.,  as  a  finding  on  all  of  several 
counts  in  indebitatus  assumpsit  in  the  plaintiff's  favour  (l). 
So  also  an  award  that  the  plaintiff  had  good  cause  of  action, 
"  as  stated  in  the  declaration/*  was  held  to  mean  on  the  whole 
declaration  (m). 

But  if  to  a  declaration  containing  several  of  the  ordinary 
indebitatus  counts,  the  defendant  plead,  first,  non-assumpsit, 
and  also  three  other  pleas,  and  the  arbitrator  find,  ^' as  to  the 
issues,  firstly,  thirdly,  and  lastly  joined,''  that  the  verdict 
should  stand  for  the  plaintiff,  and  on  the  second  issue  for  the 
defendant,  this  is  sufficient ;  since  it  amounts  not  merely  to 
an  award  on  the  issue  raised  by  the  plea  of  non-assumpsit 
on  the  first  count  in  the  declaration,  but  to  a  finding  in  the 
plaintiff's  favour  of  all  the  sub-issues  raised  by  the  issue  on 
the  plea  of  non-assumpsit  on  the  whole  declaration ;  and  it 
is  unnecessary  for  the  award  to  show  how  much  is  due  in 
respect  of  each  count,  as  the  object  of  the  separate  finding  is 
only  to  dispose  of  the  question  of  costs,  which  is  determined 
Bufiiciently  by  the  arbitrator's  finding  that  the  defendant  owes 
something  on  each  count  (n). 
Co8t8,i88ue      Where  after  issue  joined  in  an  action  of  covenant,  but 
noTmade    before  the  issue  was  made  up,  all  the  matters  in  the  suit, 
^V'  specified  in  the  particulars  of  the  breaches  of  covenant^  were 

(i)  Gisboroe  v.  Hart,  5  M.  &  W.      20. 


Issue  on 

non 

ABSumpflit 

for 

plaintiff. 


60. 

(k)  Kilbum  V.  Kilbum,  13  M.  & 
W.  671 ;  Morgan  v.  Thomas,  9  Jur. 
02. 

(0  Baker  v.  CotteriU,  7  D.  &  L. 


(m)  Phillips  V,  Kiggina,  20  L.  J. 
Q.  B.  357. 

(n)  Adam  r.  Rowe,  3  D.  &  L.  3S1| 
S.  C.  10  Jur.  840. 
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referred  by  articles  of  agreement,  the  costs  of  the  suit  to    Pabt  II. 
abide  the  event  of  the  award,  and  the  arbitrator  found  that  ' 

the  plaintiff  had  sustained  certain  damages  on  one  of  the 
breaches  specified  in  the  declaration,  but  that  in  respect  of 
the  other  matters  specified  in  the  particulars,  the  plaintiff 
had  sustained  no  injury,  and  had  no  cause  of  action,  the 
court  held  that  though  the  cause  were  not  strictly  at  issue, 
yet  that  the  defendant,  under  the  order  of  reference,  was, 
according  to  the  Reg.  Gen.  H.  T.  2  W.  IV.  r.  74,  entitled  to  the 
costs  of  the  issues  substantially  found  for  him  (o). 

For  the  like  reason  respecting  costs,  in  ejectment,  if  there  Arbitrator 
be  several   demises,  the   arbitrator  should  find   on  which  on  each 
demise  the  plaintifif  is  entitled  to  recover,  and  award  for  the  ^^^  "i 

-     .  GJGCiiULCIlv* 

defendant  on  the  other  demises ;  since  the  defendant  is 
entitled  to  the  costs  of  the  issues  on  the  demises  found  in 
his  favour.  Merely  directing  the  general  verdict  taken  for 
the  plaintiff  to  stand  is  insufficient,  and  the  award  will  be 
bad  for  leaving  it  uncertain  on  which  demise  the  plaintiff  is 
entitled.  The  court  will  not  presume  one  part  of  the  land 
recoverable  on  one  demise,  and  another  part  on  another.  If 
Buch  be  the  fact,  the  arbitrator  should  state  how  the  right 
IS  (p).  But  an  award  "in  fevour  of  the  lessors  of  the 
plaintiff"  has  been  decided  in  the  Court  of  Common  Fleas 
to  be  a  sufficient  decision  of  both  of  two  demises  in  eject* 
ment  for  the  plaintiff  (j). 

Though  formerly  if  the  plaintiff  proved  his  title  to  any  Should 
portion  of  the  lands  claimed,  the  practice  was  to  enter  the  i^^ 
verdict  for  him  for  the  whole  (possession,  however,  only 
being  taken  for  the  part  on  which  he  succeeded),  yet  now, 
since  it  has  been  decided  that  the  verdict  in  ejectment  is 
distributable,  the  arbitrator,  if  he  be  of  opinion  that  the 
plaintiff  has  made  out  his  claim  to  a  part  of  the  lands  only, 
should,  with  a  view  of  entitling  the  defendant  to  costs  on  the 
issue  raised  by  the  plea  of  not  guilty  as  to  the  residue  of  the 
lands,  award  for  the  defendant  as  to  that  portion,  even  where 
other  provisions  of  the  award  may  render  such  finding  for  the 

(o)  Daubuz  V,  Hickman,  4  Dowl.  N.  S.  694 ;  Harrison  v,  Creswick, 

129.  13  C.  B.  399. 

ip)  Doe  d.  Madkins  v.  Homer,  8  (g)  Mays  v.  Cannell,  24  L.  J. 

A.  &  E.  235,  S.  C.  3  N.  &  P.  344  ;  C.  P.  41 ;  Law  v.  Bliickburow,  14 

Doe  d.  Starling  v.  Hillen,  2  Dowl.  C.  B.  77. 

z  2 
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^^\il\  ^^^^^^^^^  immaterial  for  any  other  purposes  than  those  of 

costs  (r). 

^^t*find^       The  award  will  be  bad,  if  the  arbitrator  omit  to  decide  all 

on  each  the  issuos  raised  on  the  pleas.  Thus  where  the  arbitrator 
merely  awarded  that  the  plaintiff  had  no  cause  of  action,  and 
directed  a  verdict  to  be  entered  for  the  defendant,  and 
neglected  to  decide  the  issues  on  the  pleas,  the  court  held 
that  the  award  was  bad,  but  that  it  was  not  to  be  set  aside, 
provided  the  defendant  would  permit  the  costs  of  the  issues 
on  those  pleas  to  be  taxed  for  the  plaintiff  {a), 

mether         Where,  on  the  reference  of  an  action  of  debt-  for  money 

substantial  .  ,    .  -  «  - 

findingsuf-  lent,  money  paid,  interest,  and  for  money  due  on  an  account 
flcient  stated,  to  which  the  pleas  were,  nunquam  indebitatus,  and 
payment,  the  arbitrator  awarded  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  directed  the 
defendant  to  pay  the  plaintiff  a  specified  sum,  the  award 
was  set  aside  for  not  deciding  on  each  issue  {t).  It  is  to  be 
observed  that  the  award  does  not  show  on  which  coimt  in  the 
declaration  the  money  is  recovered,  though  it  substantially 
decides  the  issue  on  the  plea  of  payment  Relying  on  the 
above  case  of  Bourke  v.  Lloyd  («),  Patteson,  J.,  held  bad  for 
not  specifically  deciding  each  issue  the  certificate  of  an  arbi- 
trator, who  in  an  action  of  debt  for  work  and  labour,  where 
the  defendant  had  pleaded  nunquam  indebitatus,  payment, 
and  a  set-off,  had  certified  that  a  verdict  should  be  entered 
for  the  plaintiff;  though  it  was  urged  that  by  finding  a 
verdict  for  the  plaintiff  for  a  sum  certain,  the  arbitrator  must 
have  found  the  issues  on  the  pleas  of  payment  and  set-off 
against  the  defendant,  and  so  suhstantially  decided  each 
issue  {x). 

This  view  of  the  law,  that  such  a  substantial  decision  was 
quite  sufficient,  was  adopted  by  the  Court  of  Exchequer,  in 
a  case  where  both  the  above  cases  were  brought  before  their 
notice  (y).  •  That  it  was  enough,  had  indeed  been  previously 
laid  down  by  the   same  judge,  who  decided   the   case    of 

(r)  Doe  d.  Bowman  ti.  Lewis,  13  (u)  2  Dowl.  N.  S.  452. 

M.  &  W.  241,  S.  C.  2  D.  &  L.  667.  {x)   Brooks  v.  Parsons,  1  D.  & 

(«)  England  v.  Davison,  9  Dowl.  L.  691.    See  Stoneheweri^.  Farrar, 

1052.    See  Williamson  v,  Locke,  2  6  Q.  B.  730,  per  Patteson,  J.,  742. 

D.  &  L.  782.  (y)  KUbum  v.  Kilbum,  13  M. 

(Q  Bourke  v,  Lloyd,  2  Dowl.  &  W.  671. 
N.  S.  452,  S.  C.  10  M.  &  W.  560. 
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Brooks  V.  Parsons  (z)  just  cited  (a).    The  Court  of  Common    P-^m  ll. 

Pleas  also  have  decided  that  a  finding  of  the   arbitrator,  — Ll_' 

leading  by  necessary  inference  to  the  decision  of  the  issue, 
IS  sufficient  (6).  More  recently  it  has  been  decided,  that 
when  an  arbitrator  finds  that  the  plaintiff  has  good  cause  of 
action  in  respect  of  a  count  to  which  several  pleas  are 
pleaded,  each  of  which,  if  true,  is  a  sufficient  answer  to  the 
count,  as,  for  example,  in  trover,  where  the  defendant  pleads 
not  guilty  and  not  possessed,  such  a  finding  amounts  in 
fact  to  a  distinct  finding  in  the  plaintiff's  favour  on  each 
issue  (c). 

In  a  still  later  case,  affirming  the  same  principle,  Brooks  v. 
Parsons  (d)  is  in  terms  expressly  overruled  («). 

A  question  of  importance  arises  here,  whether  directing  a  Whether  a 
general  verdict  for  either  plaintiff  or  defendant  can  be  treated  Verdict  a 
as  a  finding  on  each  issue.    In  one  case  (/),  where  there  finding  on 
were  several  special  inconsistent  pleas,  the  court  treated  the 
awarding  a  general  verdict  for  the  defendant  ae  a  finding  on 
all  the  issues  in  his  favour;    and  in  a  more  recent  case, 
Parke,  B.,  said  that   awarding  a  general   verdict  for  the 
plaintiff,  mesms  a  verdict  on  all  the  issues  (g).    Such,  how- 
ever, was  not  the  course  pursued  by  the  court  in  other  cases, 
for  in  England  v.  Davison  (A),  it  was  held  two  issues  were 
left  undecided,  though   there  was  a  direction   to   enter  a 
general  verdict  for  the  defendant :  and  in  Doe  d.  Starling  v. 
HiUeii  (i)  there  was  a  general  verdict  for  the  plaintiff,  yet  it 
was  not  considered  as  a  finding  in  his  favour  on  each  of  the 
three  demises. 

In  indebitatus  assumpsit  where  the  defendant  pleaded  the  Awarding 
general  issue,  payment,  and  set-off,  and  in  trover  where  the  J^j^  b^ 
pleas  were  not  guilty  and  not  possessed,  and  payment  into  damages 
court  as  to  part,  verdicts  were   taken   by  consent  for  the  reduced. 
damages  in  the  declaration  subject  to  arbitration.    The  award 
in  each  case  directed  that  the  verdict  found  for  the  plaintiff 

(*)  1  D.  &  L.  691.  (e)  Humphreys  v,  Pearce,  1  Ex. 

(a)  Hunt  V,  Hunt,  5  Dowl.  442.  696. 

(6)  Avelett  v,  Goddard,  1 1  L.  J.  (/)  Cooper  v.  Langdon,  9  M.  <& 

C.  P.  123.  W.  60,  S.  0. 1  Dowl.  N.  S.  392. 

(c)  Hobson  V,  Stewart,  16  L.  J.  (a)  Dresser  v,  Stansfield,  14  M. 

Q.  B.  146,  S.  C.  4  D.  &  L.  689  ;  k  W.  822. 

Williamson  v.  Locke,  9  Jar.  349,  Qi)  9  Dowl.  1062. 

8.  C.  2  D.  &  L.  782.  {%)  2  Dowl.  N.  S.  694. 

((0  1  D.  d^  L.  691. 
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Part  II. 

CH.  VI.  B.  2. 


Proper 
mode  of 
awarding 
CD  the 
issues. 


Awarding 
on  pleas  of 
set-off  and 
payment. 


should  stand,  but  that  the  damages  should  be  reduced.  It 
was  held  in  each  case  that  the  award  sufficiently  disposed  of 
the  issues  (k). 

In  an  action  on  the  usual  money  counts  with  pleas  never 
indebted,  Statute  of  Limitations,  payment,  set-off,  accord  and 
satisfaction,  an  award  that  the  defendant  was  not  at  the  time 
of  action  indebted  to  the  plaintiff,  and  finding  a  verdict  for 
the  defendant,  was  held  insufficient  by  the  Court  of  Common 
Pleas  (I). 

All  these  nice  questions  may,  however,  be  avoided,  if  the 
arbitrator  adopt  the  course  recommended  by  the  Court  of 
Queen's  Bench,  who  have  laid  it  down  that  the  best  and  most 
proper  mode  for  an  arbitrator  to  decide  the  issues  is,  to  give 
his  award  in  the  very  terms  of  the  issues  themselves.  It  is 
not  necessary  for  him  to  set  out  the  pleadings  in  his  award, 
or  to  add  any  general  statement  that  he  decides  in  favour  of 
the  plaintiff  or  the  defendant  (m). 

Formerly  as  pleas  of  set-off  or  payment  (unless,  when 
taken  together  with  other  pleas,  they  answered  the  whole  of 
the  plaintiff's  demand  intended  to  be  covered  by  them)  were 
not  divisible  in  law,  it  was  the  arbitrator's  duty,  although 
the  defendant  were  entitled  to  some  set-off,  or  had  made 
some  payment,  to  find  the  issues  joined  on  such  pleas  for  the 
plaintiff.  He  might>  however,  have  given  the  defendant  the 
benefit  of  any  smaller  counter  claim,  or  part  payment,  in 
reduction  of  the  plaintiff's  damages  (n) :  and  a  finding  of 
part  of  such  pleas  for  the  defendant,  and  the  other  part 
for  the  plaintiff,  was  construed  to  be  an  informal  award  of 
damages  for  the  portion  or  amount  found  in  favour  of  the 
latter  (o). 

But  by  the  Common  Law  Procedure  Act,  1852, 15  &  16 
Vict.  c.  76,  s.  75,  **  pleas  of  payment  and  set-off,  and  all  other 
pleadings  capable  of  being  construed  distributively,  shall  be 
taken  distributively;''  the  arbitrator,  therefore,  ought,  it 


{k)  Wilcox  V,  Wilcox,  4  Ex. 
500  ;  Smith  v.  Beece,  6  D.  &  L. 
520. 

(0  Holland  v.  Judd,  3  C.  R  N. 
S.  826. 

(w)  Stonehewer  v.  F&rrar,  9  Jur. 
203,  S.  C.  6  Q.  B.  730 ;  Allen  v. 
Lowe,  4  Q.  B.  66  ;  Clarke  v,  Owen, 


2  H.  &  W.  324. 

(n)  Moore  v,  Butlin,  7  A.  & 
E.  595;  King  o.  Earl  of  Don- 
donald,  5  Dowl.  589;  Tack  r. 
Tuck,  7  Dowl.  373,  S.  C.  5  M.  & 
W.  109. 

(o)  King  17.  Earl  of  Dundonald, 
5  Dowl.  589. 
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seems,  to  find  for  the  defendant  in  respect  of  so  much  of  the    I'abt  ii. 

CM  VL  S   ** 

came  of  action  as  shall  be  answered  by  such  pleas,  and  for  the  _J  _  *.  "J 
plaintiff  in  respect  of  so  mnch  of  the  caases  of  action  as  shall 
not  be  answered. 
Though  an  award  deciding  every  issue  is  strictly  suflScient,  Finding  on 

SD6Clfic 

yet  as  a  single  count  in  assumpsit  or  debt  often  contains  a  claims  in  a 
number  of  independent  claims,  it  is  advisable  for  the  arbi-  general 

■^  count. 

trator,  if  he  find  for  the  plaintiff  on  one  or  two  only  of  these 
demands,  to  specify  which  they  are,  and  to  find  against  him 
as  to  the  rest ;  for  if  he  do  not,  the  master  will  be  obliged  to 
allow  the  plaintiff  his  costs  applicable  to  every  one  of  the 
separate  claims  included  in  the  count,  however  unfounded 
the  majority  of  them  may  be  (p).  The  award  cannot  be  set 
aside  for  a  general  finding  for  the  plaintiff  (q),  but  may  some- 
times be  referred  back  to  him  to  give  him  liberty  to  find 
separately  on  the  separate  claims  (r). 

So  with  reference  to  the  distribution  of  costs  on  a  plea  On  one 
containing  many  defences,  the  arbitrator  may  often  with  a^^^ouWe" 
propriety  find    one    defence  proved  and  the    others    not  P^^a. 
proved  (s). 

Sometimes  by  agreement  of  parties  the  arbitrator  is  re-  ^^'^^^ 
levied  from  the  necessity  of  finding  on  each  issue,  although  need  not 
the  costs  are  to  abide  the  event.     Thus  where  the  arbitrator  ?"^  ^^^  ^^^^ 

leaiien. 

was  to  settle  the  cause  and  all  matters  in  difference,  and  the 
submission  contained  a  stipulation,  that  if  the  arbitrator 
should  find  the  plaintiff  not  entitled  to  recover  any  debt  or 
damages,  then  a  verdict  was  to  be  entered  for  the  defendant, 
and  the  arbitrator  awarded  that  the  plaintiff  was  not  entitled 
to  recover  in  the  action ;  the  court  put  the  construction  that 
the  arbitrator  was  not  called  upon  by  the  submission  to  find 
on  each  issue,  but  that  on  such  a  finding  the  parties  had 
agreed  that  a  verdict  was  to  be  entered  for  the  defendant  on 
all  the  issues  (t). 

Instances  are  so  frequently  occuring  of  awards  being  held  ^^''^wse  in 
bad  for  the  neglect  of  the  arbitrator  to  decide  on  each  issue,  relieving 
that  it  has  been  suggested  by  the  Court  of  Exchequer  as  ^""^• 

(p)  Gore  V.  Baker,  4  E.  &  B.  470. 
470.  (s)  Eeynolds  v.  Harris,  28  L.  J. 

(a)  Crawshawt'.YorkandNortli  C.  P.  26. 
Midland  Railway  Company,  21  L.  (t)  Waddle  v.  Do^\^lman,  1  D. 

J.  Q.  B.  274.  &  L.  5G0. 

(r)  Gore  v.   Baker,  4  E.  &  B, 
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Pabt  II..  advisable  to  introduce  into  tLe  order  of  reference  a  condition 
'  that  it  shall  be  sufficient  for  the  arbitrator  to  award  in 

favour  of  the  plaintiff  or  defendant  generally,  unless  either 
party  shall  request  him  to  find  some  particular  issue  or 
issues  (v).  Pursuant  to  this  rec(^mmendation,  a  clause  to 
the  above  effect  is  occasionally  inserted  in  orders  of  reference 
from  that  court. 

No  finding      Qn  a  reference  of  a  cause  and  all  matters  in  difference,  all 

on  issues 

necessary    costs  to  abide  the  event  and  to  be  taxed  by  the  arbitrator, 

trator  to  ^   ^^  "^®<i  ^ot  decide  the  issues  separately,   or  the    cause 

tax  costs,    separately,  from  the  other  matters  in  difference,   or  state 

the  amount  of  the  costs  separately,  but  directing  one  party 

to  pay  the  other  a  specified  sum  is  a  sufficient  decision  of  all 

matters  (x). 

Duty  o£  Where  on  the  reference  of  a  cause  the  costs  of  the  cause 

when'^ta  ^0  not  abide  the  event  of  the  award,  but  only  the  costs  of 

of  cause  do  ^h^  reference  and  award  abide  that  event,  it  is  not  necessary 

not  abide  i  /» 

event.         for  the  arbitrator  to  find  on  each  specific   issue,   unless 

specially  called  upon  to  do  so  by  the  order  of  reference,  for 

the  costs  of  the  reference  and  award  are  determined  by  the 

general  event  of  the  action.     Thus  where  to  an  action  of 

debt  referred,  subject  to  the  above-mentioned  provision  as 

to  costs,  the  general  issue  and  a  set-off  were  pleaded,  and  the 

arbitrator  found  that  the  plaintiff  was  not  entitled  to  recover 

in  the  action,  the  award  was  held  final,  though  he  determined 

nothing  respecting  the  set-off  (y). 

Reference       Where  a  verdict  is  taken  subject  to  a  reference  to  an  arbi- 

Rpedfic  ^    trator  who  is  to  award  on  some  specified  matters  only,  he 

matters,      need  not  find  on  the  issues,  or  do  more  than  decide  on  the 

particular  questions  (z). 

(u)  Morgan  v.  Thomas,  9  Jur.  M.  &  W.  432  ;  Bourko  v,  Lloyd,  2 

92.  Dowl.  N.  S.  452. 

(x)  Bradleyu.  Phelps,  1  Ex.  897.  (z)  Sowdon  v.  Mills,  30  L.  J. 

(y)  Duckworth  v,   Harrison,  4  Q.  B.  176. 
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SECTION  III. 

OF  AWARDING  AN  ENTRY  OF  A  VERDICT. 

I.  When  arbitrator  empowered  to  award  a  verdict,] —    Part  it. 
When  a  cause  is  referred  before  trial,  the  arbitrator  has  no  ^^.^^  .?: 
power  to  direct  a  verdict  to  be  entered,  unless  it  be  conferred  No  implied 
on  him  by  the  submission  in  express  terms  (a).     A  submis-   direct  a 
sion  of  a  cause,  the  subject-matter  thereof,  the  lasue  therein,  ^^^,1^1 
and  the  costs,  does  not  enable  the  arbitrator  to  order  such 
an  entry  (6).    A  reference  of  an  action  and  all  matters  in 
difference,  is  equally  insufficient  (c). 

Where   the  reference  takes  place  at   Nisi  Prius,  if  no  Reference 
Yerdict  be  taken  subject  to  the  award,  the  arbitrator  has  no  jviu^but 
power  to  order  a  verdict  to  be  entered  up,  unless  the  sub-  »»  verdict 
mission  give  it   him,  not  even  where  it  directs  that  final 
judgment   shall  be  entered  for  the  plaintiff  or  defendant 
according  to  the  award  (d).    Even  a  clause  enabling  the 
arbitrator  to  amend  the  record,  and  to  direct  what  he  shall 
think  fit  to  be  done  by  and  between  the  parties,  will  not,  it 
seems,  give  him  the  powel  in  question  (e). 

On  a  reference  at  Nisi  Prius,  however,  it  generally  happens  Usual 
that  a  verdict  is  taken  for  the  plaintiff  at  a  specified  amount  ^^ 

giving 

of  damages,  subject  to  the  award,  and  that  the  arbitrator  is  power, 
expressly  empowered  to  direct  that  a  verdict  shall  be  entered 
for  the  plaintiff  or  the  defendant,  as  he  shall  think  proper. 
Though  no  verdict  be  taken,  but  the  cause  be  referred  before 
trial,  the  judge's  order  or  agreement  under  the  statute 
referring  it  often  contains  a  similar  provision,  and  confers 
equal  authority  on  the  arbitrator  (f). 

If  a  verdict  be  taken  at  Nisi  Prius  for  a  specified  amount  Verdict 
of  damages,  subject  to  a  reference,  and  the  arbitrator  has  **J'®^»^ith 
power  to  settle  the  cause,  but  no  express  authority  be  given  settle  the 


cause. 


(a)  Angus  v,  Bedford,  11  M.  &  W.  416. 

W.  69,  S.  C.  2  Dowl.  N.  S.  735.  (e)  Hay  ward  v.  Phillips,  6  A.  & 

(6)  Hutchinson  v.  Blackwell,  8  E.  1 1 9. 

Bing.  331.  (/)  Hawkins  v.  Benton,  2  D.  <fe 

(c)  Eardley  v.  Steer,  4  DowL  L.  466,  S.  C.  8  Q.  B.  479  ;  Angus 
423.  V.  Bedford,  11  M.  &  VV.  69,  S.  0. 2 

(d)  Hardmg  v.  Forshaw,  1  M.  &  Dowl.  N.  S.  735. 
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Pabt  II. 

OH.  VI.  B.  8. 


Power 
over  the 
iBsues. 


Verdict 
taken  on 
one  issue 
only. 


Power  in 
one  cause 
gives  no 
implied 
power  in 
another. 


him  to  alter  the  verdict,  he  is  nevertheless  at  liberty  to  direct 
the  verdict  to  be  entered  for  the  plaintiff  at  any  amount  of 
damages  less  than  the  specified  amount  (gr). 

So  an  arbitrator  empowered  by  order  of  Nisi  Prius  to 
certify  for  whom  and  for  what  amount,  if  any,  a  verdict 
should  be  entered  in  the  cause  referred,  has  the  same 
authority  as  a  jury  of  directing  a  verdict  to  be  entered  on 
the  several  issues,  and  ought  to  do  so,  and  is  not  bound  to 
order  a  general  verdict  (A).  Though  no  order  of  Nisi  Prius 
be  drawn  up,  or  rule  of  court  obtained  on  the  verdict  taken 
subject  to  the  reference,  the  parol  consent  of  the  parties  is  a 
sufficient  authority  for  the  arbitrator  to  certify  that  a  verdict 
should  be  entered,  and  a  verdict  entered  pursuant  to  his 
certificate  is  good  (i). 

If  there  be  a  verdict  taken  on  one  issue,  with  specified 
damages,  subject  to  the  reference,  and  the  cause  and  all 
matters  in  difiPerence  be  referred,  it  is  an  excess  of  authority 
for  the  arbitrator  to  direct  a  verdict  to  be  entered  for  the 
plaintiff  for  a  sum  composed  of  the  amount  of  the  specified 
damages,  and  the  damages  which  he  assesses  to  be  due  to 
the  plaintiff  on  the  other  issues  in  the  cause.  Nor  can  such 
a  direction  be  construed  as  an  order  to  pay  the  money,  but 
the  award  is  bad  in  toto  (k). 

Although  at  Nisi  Prius  a  verdict  be  taken  subject  to  a 
reference,  and  the  arbitrator  be  empowered  to  direct  a  verdict 
to  be  entered  for  the  plaintiff  or  the  defendant,  as  he  may 
think  proper,  and  the  cause,  and  also  another  cause  between 
the  same  parties,  sind  all  matters  of  difference  are  referred, 
the  arbitrator  is  not  authorized  to  direct  the  entry  of  a 
verdict  in  the  second  cause  (Q. 


Substan- 
tial deci- 
sion suffi- 
cient 
direction. 


II.  Ditty  of  the  arbitratoi^  in  awarding  a  verdict] — A 
strictly  formal  exercise  of  the  power  to  direct  the  entry 
of  a  verdict  will  not  be  necessary  to  authorize  the  entry ; 
though  of  course  the  clearer  the  language  used  the  better. 


(ff)  Taylor  v,  Shuttleworth,  6 
Bing.  N.  C.  277. 

{h)  Woof  V,  Hooper,  4  Bing.  N. 
C.  449 ;  Williams  v.  Mousdale,  7 
M.  &  W.  134. 

(i)  Tomes  v,  Hawkes,  10  A.  & 


E.  32. 

(k)  Hay«rard  v.  PhUlips,  6  A  & 
E.  119. 

(0  Howett  V.  aementa  1  G.  B. 
128. 
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A  substantial  decision  in  favour  of  either  party  will  be     Pabt  ll. 
sufficient.  cH^vLs^ 

For  instance,  if  the  arbitrator  by  his  certificate  direct 
that  a  verdict  be  entered  for  the  plaintiff  on  the  first  issue, 
and  on  the  other,  which  goes  to  the  whole  cause  of  action, 
for  the  defendant,  it  is  not  necessary  that  the  arbitrator 
should  expressly  direct  that  the  verdict  for  the  agreed 
amount  of  damages  should  be  vacated,  as  the  direction  to 
enter  a  verdict  for  the  defendant  on  the  second  issue  is 
inconsistent  with,  and  consequently  supersedes,  the  verdict 
taken  at  the  trial  (w).  Where  in  an  action  of  assumpsit,  to 
which  the  defendant  pleaded  non  assumpsit  and  set-off,  and 
the  arbitrator  awarded  that  the  plaintiff  was  entitled  to  90L 
in  respect  of  the  causes  of  action  in  the  declaration,  and 
that  the  defendant  was'  entitled  to  a  set-off  of  35Z.  this  was 
held  suflicient  to  justify  the  plaintiff  entering  a  verdict  for 
the  ooL,  the  balance,  although  the  arbitrator  had  not  in 
terms  vacated  the  verdict  or  reduced  the  damages,  or 
ascertained  any  balance  as  being  due  from  the  defendant  to 
the  plaintiff  (n).  So  also  the  certificate  of  a  referee  respect- 
ing an  action  for  work  done,  '*  I  hereby  certify  that  74i.  7s. 
is  a  £iir  and  proper  sum  to  be  paid  by  the  defendant  to  the 
plaintiff"  (the  defendant  having  pleaded  payment  before 
action  of  30^.,  and  payment  into  court  of  the  further  sum 
of  452.,  and  the  plaintiff  having  replied  damages  ultra),  was 
held  by  the  court  to  amount  to  a  verdict  for  the  defendant ; 
as  they  construed  the  certificate  to  mean  that  the  74i.  7s. 
comprehended  all  that  was  due  from  the  defendant  to  the 
plaintiff  (o). 

A  verdict  is  often  taken  for  the  damages  named  in  tlie  Awar^ng 

,  aa  to  the 

declaration,  costs  408.,  subject  to  the  award.  If  the  arbi-  io«.  costs. 
trator  think  the  plaintiff  entitled  to  only  nominal  damages, 
it  is  advisable  for  him  to  get  rid  of  the  40$.  costs  to  avoid 
questions.  Directing  "  the  amount  found  by  the  jury  "  to 
be  reduced  to  one  farthing,  is  better  perhaps  than  directing 
the  "damages'*  only  to  be  reduced  (p). 
On  the  reference  of  an  action  of  ejectment,  if  the  arbi-  Awarding 

(to)  Nalder  v.  Biktts,  1  D.  &  L.  (o)  Salter  v.  Yeates.  2  M.  &  W. 

700.  67,  S.  C.  5  Dowl.  291. 

(»)  Piatt  V.  Hall,  2  M.  &  W.  (p)  Cooper  v.  Pegg,  24  L.  J.  C. 

391,  P.  167. 
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Part  II. 

CH.  VI.  8.  3. 

verdict  in 
ejectment. 


Specifying 
buids  by 
metes  and 
botrndfl.* 


Awarding 
verdict 
subject  to 
opinion  of 
tlic  court. 


tfator  be  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover  only  a  portion  of  the  land  which  he 
claims,  he  should  take  care  to  confine  his  award  in  the 
plaintiff's  favour  to  that  portion,  for  if  under  a  power  to 
direct  a  verdict  to  be  entered  in  an  ejectment  brought  to 
recover  closers  A.  and  B.,  he  award  generally  that  a  verdict 
be  entered  for  the  plaintiff,  the  postea  cannot  be  amended 
by  the  court  so  as  to  confine  the  verdict  to  close  A.; 
although  it  appear  on  the  face  of  the  award  that  the  arbi- 
trator has  decided  in  the  defendant's  favour  a  plea  setting 
up  the  defendant's  title  to  close  B.,  in  an  action  of  trespass 
brought  for  that  close  between  the  same  parties,  and 
referred  with  the  action  of  ejectment,  and  the  arbitrator, 
in  a  written  paper  delivered  with  the  award,  states  his 
opinion  that  the  lessor  of  the  plaintiff  had  no  title  to 
close  B.  (y). 

If  the  arbitrator  decide  that  the  lessor  of  the  plaintiff  is 
entitled  to  part  of  the  lands,  which  he  sets  out  by  metes  and 
bounds,  it  is  better  that  he  should  award  the  residue  to  the 
defendant,  or  at  least  to  award  that  the  plaintiff  has  no 
title  to  it,  for  fear  of  the  award  not  being  considered  final 
Omitting  all  mention  of  the  remainder  has  been  held  not 
tantamount  to  finding  that  the  plaintiff  has  no  title  to  it, 
and  it  was  said  that  it  was  advisable,  though  perhaps  not 
absolutely  necessary,  to  set  out  the  defendant's  residue  by 
metes  or  bounds,  or  other  particular  description  (r).  But 
great  doubt  has  been  thrown  on  the  above  case  in  the  Ex- 
chequer Chamber ;  and  probably  an  award  in  ejectment  that 
found  that  the  plaintiff  was  entitled  to  recover  a  specified 
portion  only  of  the  lands,  would  now  be  deemed  final  («). 

To  what  extent  an  arbitrator  is  bound  to  award  on  points 
raised  in  the  cause,  and  how  far  in  general  a  hypothetical  or 
alternative  finding  of  a  verdict  subject  to  the  opinion  of  the 
court  is  good,  when  he  is  empowered  to  raise  points  of  law 
for  their  consideration,  has  been  treated  of  in  a  previous  por- 
tion of  this  work  (Q. 


{q)  Doe  d.  Oxend^  v.  Cropper, 
10  A.  &  E.  197. 

(r)  Doe  d.  Madkins  v»  Homer, 
8  A.  &  £.  336. 


(«)  Harrison  v.  Creswick,  13  C. 
B.  399. 
(0  See  P.  II.  oh.  0,  s.  8,  d.  6.  p. 
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iiL  Effect  of  an  unawtJiorized  award  of  a  verdict]— Though  ^^IJ}^^ 

it  was  in  one  case  laid  down  that  aa  unauthorized  direction    

that  a  verdict  should  be  entered  for  the  plaintiff  at  a  specified  ^^^ 
sum,  amounted  to  a  direction  that  the  defendant  should  pay  ^^'^^^^  * 
that  sum  to  the  plaintiff,  and  as  such  might  be  enforced  by  bad. 
attachment  (u) ;  yet  on  a  subsequent  occasion  it  was  held  not 
to  be  equivalent  to  an  order  to  pay,  and  an  attachment  was   Not 
refused,  and  the  preceding  case  was  expressly  overruled,  with  ^^  direc- 
the  concurrence  of  the  judge  who  decided  it  (x).     In  an  old  ^^n  to 
case  referred  before  issue  joined  it  was  held,  that  no  action 
would  lie  on  an  award  containing  only  such  an  unauthorized 
direction  to  enter  a  verdict  for  a  certain  sum  (y).     The  Court 
of  Exchequer,   in  a  later  instance,  refused  to  enforce  by 
attachment,  or  to  set  aside  a  similar  award,  inclining,  how* 
e?er,  to  think  an  action  might  be  supported,  saying  that  at 
any  rate  it  was  not  quite  a  clear  point  that  the  award  was 
void  (z) ;  but  the  Court  pf  Queen's  Bench  have  considered 
the  question  settled  by  the  decision  in  Dordan  v.  Bratt  (a), 
and  have  set  the  award  aside  in  more  instances  than  one  {h). 

The  like  distinction  was  taken  more  recently  by  the  Court 
of  Exchequer.  For  where  on  a  reference,  after  issue  joined, 
by  judge's  order,  the  arbitrator  said,  '*  I  award  that  there 
should  be  a  verdict  for  the  plaintiff,"  that  court  held  that  an 
action  would  lie  on  the  award,  as  the  language  was  not  a  pre- 
cise direction  to  enter  a  verdict,  but  was  merely  an  expression 
of  the  arbitrator's  opinion  in  favour  of  the  plaintiff  (c),  and 
Martin,  B.,  then  said  that  Jackson  v.  Clarke  (d)  was  sub- 
stantially overruled  in  Law  v.  Blackburoiv  (e). 

In  that  case  the  Court  of  Common  Pleas  showed  them-  Direction 
selves  anxious  to  evade  those  harsh  decisions  which  overturn  verdict  for 
an  award  upon  a  merely  formal  objection,  though  the  inten-  ^^^^ 
tion  of  the  arbitrator  is  clear :  for  where  an   arbitrator  to 
whom  an  action  of  ejectment  was  referred  without  power  to 

(u)  Cartwright  v,  Blackworth,  1  (6)  Hayward  v,  Phillips,  Q  A.  & 

Dowl.  482.  E.  1 19  ;  Hawkyard  v.  Stocks,  2  D. 

(x)  Donlan  v.  Brett,  2  A.  &  E.  &  L.  936. 

344.  (c)  Everest  v,  Ritchie,  31  L.  J. 

(y)  Jackson  v.  Clarke,  M'Lel.  &  Ex.  350,  S.  C.  7  H.  &  N.  698. 

Y.  200,  S.  C.  13  Price,  208.  (d)  M*Lel.  &  Y.  200. 

{z)  Cock  V,  Gent,  13  M.  &  W.  («)  14  C.  B.  77,  S.  C.  23  L.  J.  C. 

364  ;3D.&L.  271.  P.  28. 

(a)  2  A.  &  E.  344. 
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Part  ii.   direct  the  entry  of  a  verdict,  awarded  "  that  the  verdict  in  the 

CH  VL  S  3  • 

— —  said  cause  shall  be  entered  for  the  lessors  of  the  plaintiflF/'  the 

court  supported  the  award,  holding,  with  the  exception  of 
Williams,  J.,  that  they  were  not  concluded  by  the  former 
authorities,  as  the  arbitrator's  words  were  not  a  precise  and 
formal  direction  to  enter  a  verdict,  as  a  verdict  could  not  be 
entered  in  any  case  for  the  lessors  of  the  plaintiff,  and  that 
therefore  they  were  at  liberty  to  look  upon  them  as  an 
intimation  of  his  decision  in  favour  of  the  lessors  of  the  said 
plaintiff  (/). 
Erection  •  ^^  ^^®  award  contain  a  sufficient  determination  of  the 
rejected  as  matters  Submitted,  without  looking  to  the  clause  directing 
Buip  usage.  ^Y^^  entry  of  a  verdict,  and  that  clause  can  be  rejected  without 
altering  the  sense  of  the  remaining  parts  of  the  award,  the 
excess  of  authority  will  not  vitiate  the  award,  but  the  faulty 
direction  will  be  rejected  as  surplusage.  Hence,  if  the  award 
as  to  the  cause  be,  that  the  defendant  is  not  guilty  of  the 
grievances  laid  to  his  charge,  and  that  a  verdict  be  entered 
for  the  defendant,  the  first  part  is  a  sufficient  determination 
of  the  issue,  and  the  unauthorized  direction  as  to  the  verdict 
is  simply  useless  (g). 


SECTION  IV. 

OF  THE  DUTY  OF  THE  AEBITRATOE  IN  AWARDING  DAMAGES. 

Part  II.        If  the  arbitrator  find  for  the  plaintiff  on  any  portion  of  the 

— ^-; '-  declaration  not  covered  by  any  plea,  on  which  the  issue  is 

finding  for  found  for  the  defendant,  the"  arbitrator  must  in  general  pro- 
P^*^^  ceed  to  assess  damages  for  the  plaintiff,  or  the  award  will  not 
award  be  final.  But  if  the  pleas  found  for  the  defendant  completely 
^*°^^*  answer  the  plaintiff's  claim,  it  is  more  proper  not  to  assess 
any  damages  on  the  issues  found  for  the  plaintiff  (A) :  and  if 
there  be  an  assessment  of  damages,  in  such  a  case  the  assess* 

(/)  Law  «.  Blackbnrow,  14  C.  L.  936. 

B.  77  ;  Maya  «.  Cannell,  24  L.  J.  (k)  Warwick  v.  Cox,  ID.  ^  U 

C.  P.  41.  086  ;  Wood  p.    Duncan,  7  Dowl 
(g)  Howettv.  Clements,  IC.  B.  91. 

128  ;  Hawkyard  r.  Stocks,  2  D.  & 
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raent  is  merely  surplusage,  and  will  not  affect  the  right  to    Pabt  ii. 

.      ,..  OH.  VLB.  4. 

costs  (%),  

In  a  recent  case,  where  a  verdict  for  1000{.  was  taken 
subject  to  a  reference,  and  the  arbitrator  directed  that  the 
verdict  should  be  entered  for  the  plaintiff  but  assessed  no 
damages,  and  the  plaintiff  entered  up  judgment  for  the 
10002.,  the  court  reduced  the  damages  to  one  shilling  (k). 

But  if  the  plea,  though  pleaded  to  the  whole  declaration,  When  plea 
raise  an  immaterial  defence,  so  that  the  plaintiff  would  be  teriaL 
entitled  to  judgment  non  obstante  veredicto,  it  is  the  duty  of 
the  arbitrator,  according  to  the  Court  of  Queen's  Bench,  to 
assess  damages  notwithstanding  the  plea,  and  the  award  will 
be  bad  if  he  fail  to  do  so  (I).  The  Court  of  Common  Pleas, 
however,  having  come  to  a  decision  that  when  a  cause  in 
which  issues  of  fact  only  are  joined  is  referred  at  Nisi  Prius 
on  the  usual  terms,  neither  the  court  nor  the  arbitrator  can 
direct  judgment  to  be  entered  non  obstante  veredicto,  prac- 
tically hold,  that  such  an  assessment  of  damages  is  unneces- 
sary, and  cannot  benefit  the  plaintiff  (m). 

When  an  action  of  trespass  is  taken  down  to  the  assizes  Damages 
for  the  trial  of  the  issues,  and  also  for  the  assessment  of  ^1^ 
damages  on  a  new  assignment,  on  which  the  plaintiff  has  ment. 
signed  judgment  for  want  of  a  plea,  the  arbitrator  must  be 
careful  to  assess  damages  for  the  plaintiff  on  the  new  assign- 
ment^ however  he  may  determine  the  issues.    If  he  omit  to 
do  so  the  error  will  be  incurable,  and  the  award  may  be  set 
aside  (n). 

So  where  there  are  several  pleas,  on  some  of  which  the  Contin- 
plalntiff  has  taken  issue,  but  demurred  to  others,  and  the  ?^on    *' 
cause,  so  far  as  relates  to  the  issues  in  fact,  is  referred  at  the  demurrer* 
i^ial,  the  arbitrator,  if  he  find  for  the  plaintiff,  must  not  omit 
to  assess  contingent  damages  on  the  demurrer,  though  such 
course  does  not  seem  absolutely  necessary,  whenhe  determines 
in  the  defendant's  favour  the  issue  on  a  plea  going  to  the 

(0  Ross  V.  Clifflon,  2  Dowl.  N.  B.  66L 

S.  983 ;  Benett  v.  Coster,  1  B.  &  (m)  Toby  v.  Lovibond,  5  C.  B* 

B.  465,  S.  C.  4  Moore,  110 ;  Savage  770,  S.  C.  17  L.  J.  C.  P.  201.    See 

V.    ABhwin,   4   M.   &   W.  530  ;  a.  5  of  this  chapter  as  to  directing 

Frankum  v.  Earl  of  Falmouth,  2  an  entry  of  judgment  non  obstante 

A.  &  E.  452.  veredicto. 

(i)  Brown  v,  Somerset  &  Dorset  (w)  Wykes  v,  Shipton,  8  A*  & 

Ry.  Co.,  34  L,  J.  Ex.  162.  E.  246. 

(Z)  Grenfell  v.  Edgcome,   7  Q. 
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whole  cause  of  action.  In  one  instance,  where  neither  party 
requested  him  to  assess  contingent  damages,  but  acted  as  if 
the  matter  had  not  been  submitted,  the  court  construed  the 
conduct  of  the  parties  to  amount  to  a  new  parol  submission 
that  the  arbitrator  need  not  determine  the  question  of  con- 
tingent damages  (o). 

It  is  a  little  inaccurate  to  assess  general  damages  on  all 
the  issues  for  the  plaintiff,  where  one  of  the  issues  Ibund  for 
him  is  an  issue  on  a  plea  of  set-off,  but  it  is  perfectly  intel- 
ligible and  valid,  for  an  award  of  damages  on  all  the  issues 
means  on  all  on  which  damages  can  be  assessed  (p). 

In  an  action  of  covenant,  where  there  is  only  one  breach, 
directing  a  verdict  to  be  entered  for  the  plaintiff  on  each  of 
the  two  issues  raised  by  the  pleas,  with  separate  damages  on 
each,  is  sufliciently  certain  as  to  the  damages,  as  the  verdict 
may  be  entered  for  the  sum  of  the  two  separate  amounts ; 
but  finding  an  entire  amount  of  damages  on  the  single  breach 
is  the  more  correct  method  (g). 

The  arbitrator  cannot  direct  a  verdict  to  be  entered  for  a 
sum  exceeding  the  damages  taken  subject  to  the  reference. 
His  discretion  is  limited  by  the  amount  of  damages  nomi- 
nally found  by  the  jury,  as  the  verdict  of  a  jury  is  limited  by 
those  laid  in  the  declaration.  And  if  he  direct  the  entry  of 
a  verdict  for  a  larger  sum,  the  award  seems  to  be  bad  in  toto; 
and  the  courts  have,  in  one  instance,  decided  that  they  will 
not  permit  a  verdict  to  be  entered  for  an  amount  reduced  to 
the  amount  of  the  specified  damages,  on  the  ground  that  they 
have  nothing  to  guide  their  discretion  in  cutting  down  the 
sum  awarded  (r). 

Where  the  cause  and  all  matters  in  difference  were  re- 
ferred, and  the  Nisi  Prius  order  directed  that  the  verdict 
should  be  entered  for  such  sum  only  (if  any)  as  the  arbitrator 
should  find  to  be  due  (not  saying  in  the  cause)  from  the 
defendant  to  the  plaintiff,  the  court  held,  that  the  arbitrator 
could  not  award  that  there  was  due  from  the  defendant  to 
the  plaintiff  a  larger  sum  than  the  amount  of  the  damages 


(o)  Cooper  v,  Langdon,  9  M.  & 

(p)  HoMell  V.  Miller,  6  Bmg. 
N  C.  292. 
\q)  Smith  V.  Festimog  Kailway 


Company,  4  Bing.  N.  C.  23. 

(r)  Bonner  v,  Charlt<m,  5  East, 
139 ;  Prentice  v.  Reed,  1  Taunt 
161;  Taylor  v.  Shuttleworth,  6 
Bing.  N.  C.  277. 
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taken  on  the  verdict  (s).    From  the  terms  of  the  above  sub-    ^aet  ii. 

OH-  VI  B<  4 

mission  it  would  seem  probable  that  the  verdict  was  intended  _J — L-L' 
to  stand  as  a  security  for  the   amount  found   to  be  due, 
whether  in  respect  of  matters  in  the  cause  or  out  of  it. 

(Jenerally,  however,  when  a  cause  and  all  matters  in  differ-  No  limit  of 
ence  are  referred   at   Nisi  Prius,  the  verdict   stands  as  a  ag^ 
security  only  for  the  damages  found  due  in  the  cause,  and  ™»**«" 
the  damages  taken  on  the  reference  only  limit  the  amount  cause, 
the  arbitrator  can  give  in  the  cause ;  but  there  is  no  limit  to 
the  amount  the  arbitrator  may  award  in  respect  of  the  other 
matters  in  difference  (<).    The  arbitrator,  therefore,  should 
assess  the  damages  in  the  cause  separately  from  those  out  of 
it,  and  take  care  not  to  exceed  the  assigned  limit  in  respect 
of  the  former  (u). 

It  seems,  also,  that  the  amount  of  damages  the  arbitrator  Limitfng 
may  award  is  still  further  limited  by  the  sum  claimed  in  the  byp^^- 
plaintiff's  particulars  of  demand,  if  the  defendant  bring  the  *!^^  P*^* 
particulars  before  the  arbitrator's  notice  (x). 

Where  it  was  agreed  by  the  order  of  reference,  that  in  case 
the  arbitrator  should  give  damages  to  the  plaintiff,  the  party 
against  whom  the  action  was  really  brought,  though  he  was 
not  the  defendant  on  the  record,  should  be  allowed  to  retain 
a  certain  sum^  and  the  plaintiffs  should  be  paid  only  the 
balance ;  and  the  award  directed  that  the  verdict  should  be 
altered  to  a  sum  exceeding  the  amount  of  the  damages  taken 
by  consent,  but  less  than  that  amount  when  a  deduction  for 
the  sum  to  be  retained  was  made;  the  court  gave  their 
opinion  that  the  judgment  which  had  been  entered  for  the 
sum  awarded,  pursuant  to  the  verdict,  should  be  reduced  to 
the  sum  originally  taken  by  consent,  and  that  the  plaintiff 
should  be  entitled  to  sue  out  execution  for  the  real  balance 
awarded  due  to  him  (y).  In  the  above  case,  as  the  sub-  Motion  to 
mission  empowered  the  arbitrator  to  settle  all  matters  in  ^^^ 
difference  between  the  parties,  and  to  determine  what  he 
should  think  fit  to  be  done  by  either  of  them  respecting  the 

(«)  Bonner  v.  Charlton,  6  East^  ing,  2  M.  &  G.  55. 
139.  (x)  Kendrick  v.  Phillips,  7  M.  & 

(t)  Pearse  v.  Cameron,  1  M.  &  S.  W.  415. 
675.  (y)  Prentice  v.  Reed,  1  Taunt. 

(u)   Taylor  v.  Shuttleworth,  6  151. 
Bing.  N.  C.  277  ;  Tayler  v.  Marl- 
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354  now  TO  award  on  a  cause. 

Part  II.    matters  in  dispute,  Mansfield,  C.J.,  threw  out  a  suggestion 
cH.  Yi.  a.  4.  ^]^j^^  ^g  arbitrator  might  have  directed  that  an  application 
should  be  made  to  the  court  to  enlarge  the  verdict  to  a 
greater  amount  of  damages,  and  that  the  defendant  should 
consent  to  the  enlargement  (z). 
Stipulated       If  an  action  for  damages  generally  be  brought  on  an  agree- 
4®^*"g      ment,  which  provides  that  in  case  of  breach  the  sum  of  100/. 
shall  be  recovered  as  a  stipulated  debfbinding  on  each  party 
as  to  the  amount,  and  not  as  a  penalty  or  in  the  nature  of  a 
penalty,  and  the  arbitrator  award  a  less  amount  to  the 
plaintiff,  the  award  will  not  be  set  aside,  at  least  unless  the 
clause  was  pointed  out  to  the  arbitrator's  attention,  and  he 
was  required  to  act  upon  it  (a). 
AmoTiut  In  an  action  of  debt,  if  the  submission   provide  that  a 

AWfirdedin  verdict  be  entered  for  the  plaintiff  with  51.  damages,  the 
debt  arbitrator  is  not  limited  to  awarding  5Z.,  but  may  award  the 

plaintiff  the  amount  in  the  declaration,  for  the  action  being 
debt  not  assumpsit,  a  verdict  for  the  plaintiff  means  a  verdict 
for  the  debt  mentioned  in  the  declaration  (no  amount  of  debt 
being  speciRed),  and  the  damages  are  in  addition,  not  in 
exclusion  of  the  debt  (6). 
Axnonnt  In  an  action  of  debt  on  a  money  bond,  to  which  the 

S^S^obt  defendant  pleaded  payment  by  a  co-obligor,  the  arbitrator 
on  bond,      directed  a  verdict  to  be  entered  for  the  plaintifP  generally, 
not  mentioning  any  amount.    It  was  objected  to  the  award 
that  the  arbitrator  ought  to  have  directed  for  what  sum  the 
verdict  should  have  been  entered  and  execution  taken  out, 
but  the  court  held  the  award  sufficient,  as  it  did  not  appear 
that  there  was  any  question  how  much  was  due  on  the  bond, 
and  drew  a  distinction   between   actions  of  assumpsit  and 
actions  of  debt  on  bonds  (c).    The  principle  of  this  decision 
seems  capable  of  a  very  general  application. 
Fixing  day      It  seems  very  questionable,  from  the  report  of  a  modern 
*^e^"        ^^®'  whether  the  arbitrator  may  appoint  any  particular  day 
or  place  for  the  payment  of  the  damages  for  which  the  verdict 
is  to  be  entered,  though  if  the  submission  clothe  him  with 
the  powers  of  a  judge  of  Nisi  Prius,  he  may  award  speedy 

(«)  Prentice  v.  Beed,  1  Taunt         (b)  Annan  v.  Job,  10  Jur.  1083. 
156.  (c)  Cayme  v.  Watts,  3  D.  &  R. 

(a)  Pinkerton  v.  Caslon,  2  B.  &      224, 

A.  704. 
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execution,  but  merely  fixing  a  day  for  the  payment  earlier   P^bt  ll. 

than  that  on  which  the  plaintiff  would  have  been  enabled  to  _J !„1-' 

recover  the  same  in  due  course  of  law,  does  not  amount  to 
an  award  of  speedy  execution  (d). 

Where  a  cause  was  referred  by  a  judge's  order  with  con-  Awanling 
sent  of  the  parties  and  of  one  Cole,  and  the  arbitrator  was  J^^^^^ 
empowered  to  direct  for  whom  and  for  what  sum  the  verdict  plaintiff 
should  be  finally  entered,  and  to  settle  all  matters  in  differ-  ^ded 
ence  between  the  parties  to  the  action  and  between  the 
defendants  and  Cole,  and  to  determine  what  he  should  think 
fit  to  be  done  by  either  party,  and  the  arbitrator  awarded 
that  all  further  proceedings  in  the  action  should  cease,  that 
the  plaintiff  had  good  cause  of  action  against  the  defendants 
in  the  cause,  and  was  entitled  to  a  verdict  therein ;  and  then 
awarded  certain  damages  "  to  be  paid  by  the  defendants  to 
the' plaintiff  and  Cole,  who  consented  to  become  a  party  in 
the  cause ; ''  on  an  objection  being  made  that  under  this 
submission  the  arbitrator  was  not  entitled  to  treat  Cole  as  a 
plaintiff  and  award  damages  to  him  and  the  original  plaintiff 
jointly,  the  court  refused  to  grant  a  rule  to  order  the  amount 
to  be  paid,  considering  the  sufficiency  of  the  award  doubt- 
iul  (e) ;  but  an  action  of  debt  being  afterwards  brought  on 
the  award  by  Cole  and  the  plaintiff  jointly,  the  court  on 
demurrer  sustained  the  award  as  valid,  Patteson,  J.,  saying, 
"It  cannot  be  said  the  arbitrator  has  not  determined  the 
action,  as  he  gives  a  verdict  for  the  plaintiff  with  408. 
damages.  He  might  afterwards  say  that  Cole  should  have  a 
joint  interest  in  those  damages  "  (/). 

Where  all  matters  in  difference  in  an  action  of  ejectment  Special 
were,  after  issue  joined,  referred  by  a  judge's  order,  which  ^^^^ 
provided  "  that  the  costs  of  the  suit,  the  reference,  and  award, 
were  to  abide  the  event  of  the  award,  that  if  the  award  should 
be  in  favour  of  the  plaintiff  he  should  be  at  liberty  to  sign 
judgment  against  the  defendants  in  the  same  manner  as  if 
the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ  or 
writs  of  possession  thereon,  and  also  to  proceed  in  the  usual 
way  for  costs  on  such  judgment ;  and  that  if  the  award 
should  be   in  favour  of  the  defendants  they  should  be  at 

(d)  Rees  v.  Waters,  16  M.  &  W.      L.  466. 

283 ;  S.  C.  4  D.  &  L.  567.  (/)  Hawkins  v.  Benton,  15  L.  J. 

(e)  Hawkins  v.  Benton,  2  D.  &      Q.  B.  139  ;  S.  C.  8  Q.  B.  479. 
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liberty  to  sign  judgment  as  if  the  cause  had  been  tried  at 
Nisi  Prius,"  Coleridge,  J.,  intimated  a  doubt  whether  the 
arbitrator  could  expressly  award  damages,  though  he  thought 
that  the  plaintiff^  in  signing  judgment,  might  enter  it  for  a 
shilling  damages  {g), 

A  verdict  was  taken  subject  to  a  reference  to  a  valuer  to 
say  whether  the  plaintiff  had  suffered  damage  hj  reason  of 
certain  matters.  The  valuer  found  that  the  plaintiff  had 
suffered  no  damage  beyond  a  sum  paid  into  court.  The 
valuer  had  no  power  to  direct  a  verdict  for  the  defendant. 
It  was  held  that  on  this  finding  the  verdict  might  be  entered 
for  the  plaintiff  for  nominal  damages  Qi), 

All  matters  in  difference  in  a  cause  and  nothing  beyond 
being  referred,  the  arbitrator  has  no  authority  to  order  the 
plaintiff  to  pay  the  defendant  any  sum  of  money  (i) ;  though 
when  the  submission  is  of  the  cause  and  all  matters  in  dif- 
ference, the  arbitrator  ought  to  ascertain  the  amount  of  the 
defendant's  claim,  and  if  it  exceed  the  plaintiff's  demand,  to 
direct  the  plaintiff  to  pay  the  balance  (Jc), 
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L  Power  to  di/rect  entry  of  judgment] — On  a  reference  of 
a  cause,  in  "which  there  are  only  issues  of  fact  to  be  deter- 
mined, the  arbitrator  has  no  implied  power  to  direct  judg- 
ment to  be  entered  up  for  either  party,  even  though  the 
submission  empower  him  to  direct  the  entry  of  a  verdict, 
and  to  determine  what  he  shall  think  fit  to  be  done  by  either 
of  the  parties  (l). 

In  an  action  of  ejectment  the  arbitrator  awarded  as 
follows: — "I  award,  order,  and  determine,  that  judgment 
for  the  plaintiff  be  entered  in  the  said  action  with   one 


(a)  Doe  d.  Madkins  v.  Homer, 
8  A.  &  E.  236. 
{h)  Sowton  V.  Mills,  30  L.  J.  Q. 

B.  176. 

(i)  Poyner  v.  Hatton,  7  M.  &  W. 

211. 

(k)  Maloney  v.  Stockley,  2  Dowl. 

N.S.  122;  S.C.4M.  &  G.  647; 


Williams  v.  Mouladale,  7  M.  &  W. 
134.  See  Macarthur  v.  Campbell, 
2  A.  &  E.  62. 

(l)  Angus  V.  Bedford,  11  M.  & 
W.  69 ;  S.  C.  2  Dowl.  N.  S.  735  ; 
Allen  V.  Lowe,  4  Q.  B.  66 ;  Toby 
V.  Lovibond,  6  C.  B.  770;  S.  C.  17 
L.  J.  C.  P.  201. 
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shilling  damages,  and  that  the  plaintiff  do  recover  under    PabtII. 
the  said  judgment  a  plot  or  parcel  of  land," — describing  _1_.  *_  .! 
it     The  court,  entertaininff  no  doubt  that  in   directing  judgment 

,  .      surplusage 

judgment  to  be  signed  the  arbitrator  had  exceeded  his 
authority,  set  aside  that  portion  of  the  award,  but  refused 
to  set  it  aside  wholly,  being  of  opinion  that  if  all  mention 
of  the  judgment  were  struck  out,  there  was  a  sufficient 
finding  of  the  cause  in  the  plaintiff's  favour  (m). 

But  when  the  determination  of  the  cause  requires  that  Award  of 
the  arbitrator  should  find  upon  issues  of  law  &  well  as  of  J^  ^  ^^ 
fact»  it  woxdd  seem  he  may  order  judgment  to  be  entered  demuprer. 
im  the  issues  in  law  (n).     Thus  where,  pending  a  demurrer 
to  one  of  the  pleas,  the  cause  and  all  matters  in  difference 
were  referred,  and  the  arbitrator  decided  the  demurrer  by 
directing  judgment  to  be  entered  thereon  for  the  defendant ; 
on  a  motion  to  set  aside  the  award  on  account  of  this 
direction,  the  court  refused  the  rule,  and  seemed  to  think 
that  the  parties  had,  by  referring  the   question  of  law, 
authorized  him  to  decide  as  he  had  done  (o). 

Where  the  submission  respecting  several  actions  authorized  Clause  em- 
the  arbitrators  "to  discontinue  or  order  the  determination  of  ^^^tor 
the  actions,  or  to  make  or  give  any  orders,  or  regulations,  or  *o  award 
directions,  which  they  shall  think  proper  as  to  the  time  and 
terms  of  such  discontinuance,  or  any  other  matter  or  thing 
in  anywise  relating  to  the  said  several  actions,"  Coleridge,  J., 
seemed  to  be  of  opinion  that  these  powers  were  large  enough 
to  justify   the   arbitrators   in    ordering   judgment    to   be 
entered  (p). 

A  judge's  order  empowered  the  arbitrator  "  to  order  that  Award  not 
final  judgment,  or  judgment  as  in  case  of  a  nonsuit,  be  signed  jd^a  of"^ 
in  this  action  by  the  plaintiff  or  defendants,  as  the  case  may  j^^dgment. 
be,  or  in  such  manner,  or  upon  such  terms  as  may  be 
decided,"  by  his  certificate:  he  by  that  document  directed 
that  final  judgment  should  be  signed  for  the  defendants. 
This  was  held  sufiScient,  though  it  did  not  specify  the  kind 
of  judgment  (q). 

(to)  Doe  d.  Body  v.  Cox,  4  D.  &  N.  S.  679. 

L.  75.  (p)  Jones  v.  Powell,  6   Dowl. 

(n)  Angus  v.  Bedford,  11  M.  &  4S3. 

W.  69,  per  Ld.  Abinger,  p.  74.  (g)  Smith  v.  Beece,  6  D.  &  L. 

(o)  Mathew  v.  Dayis,  1  Dowl.  520. 
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II.  Power  to  decide  on  judgment  non  obstante  wredictoJi — 
Previous  to  a  modern  decision  in  the  Common  Pleas,  an 
arbitrator,  acting  under  an  order  of  Nisi  Prius  on  the  usual 
terms  referring  ^  cause  and  all  matters  in  difference,  might 
have  felt  himself  warranted  in  supposing  that  after  dedding 
in  favour  of  the  defendant  the  issue  raised  on  a  plea,  he  was 
at  liberty  to  entertain  a  question  as  to  the  sufficiency  of  such 
a  plea,  as  a  defence  to  the  action. 

For  though  there  is  no  actual  decision   in  the  Queen's 
Bench  on  the  point,  the  opinion  of  that  court,  as  gathered 
from  the  cases,  seems  to  be, — that  the  arbitrator  has  autho- 
rity to  decide  in  effect  whether  the  plaintiff  be  entitled  to 
judgment  non  obstante  veredicto^  and  if  the  question  be 
raised  by  the  pleadings,  and  brought  before  the  arbitrator  hj 
the  parties,  that  the  latter  ought  to  decide  it  in  his  award, 
and  to  assess  damages  to  the  plaintiff  in  case  he  determines 
the  plea  to   be  insufficient  in  law  to  bar  the  action  (r). 
Thus  where  the  plaintiff  declared  in  case,  alleging  that  he 
was  entitled  to  the  reversion  in  a  close,  that  a  person  named 
Hearn  had  wrongfully  erected  incumbrances  thereon,  and 
that  the  defendant  wrongfully  kept  and  continued  them ;  and 
the  defendant  pleaded  not  guilty,  and  secondly,  that  Hearn 
did  not  erect  the  incumbrances ;  and  the  arbitrator  awarded 
that  the  verdict  should  stand  for  the  plaintiff  on  the  first 
issue,  but  without  damages,  and  that  the  verdict  should  be 
entered  for  the  defendant  on  the  second  issue;  the  court 
expressed  an  opinion  that  the  award  was  defective  for  not 
giving  damages  on  the  first  issue  for  the  plaintiff,  which  the 
arbitrator,  they  said,  ought  to  have  done,  as  the  issue  on  the 
second  plea  was  immaterial,  and  ought  to  have  been  disre- 
garded by  him  (s). 

A  statement  of  Patteson,  J.,  in  one  of  the  cases  just  cited, 
that  the  Court  of  Queen's  Bench  would  not  set  aside  an 
award  for  not  determining  a  question  as  to  the  validity  of 
the  pleadings,  unless  the  point  as  to  the  plaintiff's  right  to 
judgment  non  obstante  veredicto  were  raised  before  the 
arbitrator,  assumes  that  it  was  the  duty  of  the  arbitrator  to 
have  decided  the  question  (t). 


(r)  Allen  r.  Lowe,  4  Q.  B.  66. 
(«)  Grenfell  v,  Edgoombe,  7  Q.  B, 


661. 

(0  Allen  r.  Lowe,  4  Q.  B.  66, 
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On  motions  by  plaintiffs  for  leave  to  enter  judgment  non   Part  ll. 
obstante  veredicto,  after  tbe  award  made,  the  courts  on  several  ^'  ^^'  ^'  ' 
occasions  have  refused  the  applications,  on  the  ground  that  ^F* 
the  arbitrator  had  the  same  power  which  the  court  would  entertain 
have  had  in  the  matter,  and  that  his  award  put  an  end  to  the  j^^JSment' 
proceedings  (u).  non  ob- 

Where  three  pleas  were  pleaded  in  bar  to  a  declaration  in  veredicto, 
trespass  containing  only  one  count,  and  issues  were  joined 
on  theniy  the  arbitrator,  having  directed  a  verdict  for  the 
plaintiff  on  the  first  two  issues,  and  for  the  defendant  on  the 
third,  added,  that  if  there  had  not  been  the  third  issue  he 
should  have  awarded  a  shilling  damages  to  the  plaintiff  on 
the  other  issues,  the  court  held  it  not  competent  for  the 
plaintiff  to  move  for  judgment  non  obstante  veredicto  on  the 
third  issue  (x). 

The  Court  of  Common  Pleas,  however,  have  held,  that  on  Held  in 
a  reference  of  a  cause  and  all  matters  in  difference  by  order  ?'  T'  "^" 

.         .  .  ^  tratorno 

of  Nisi  Pnus,  an  arbitrator  cannot,  without  special  power,  power  to 
decide  on  a  question  as  to  the  plaintiff's  right  to  judgment  to rightto 
non  obstante  veredicto,  on  the  ground  that  the  question  is  judgment 
not  a  matter  in  difference  at  the  time  of  the  reference  (y).       stante 

It  is  to  be  noticed  that  neither  Allen  v.  Lowe  (z),  nor  ^«^'®^<^*<'' 
Orenfell  v.  Edgccmibe  (a),  were  cited  before  the  court  in  this 
case. 

More  recently  the  Court  of  Exchequer  has  expressly 
decided,  that  an  arbitrator  has  no  power  to  award  judgment 
non  obstante  veredicto,  unless  the  terms  of  the  submission 
directly  empower  him  to  dispose  of  questions  on  the  validity 
of  the  pleadings  (6). 

An  arbitrator,  who  was  bound  to  state  points  of  law  at  the  Raising 
request  of  either  party,  was  requested  to  raise  on  the  face  S^^rf^ht*^ 
of  his  award  the  question  as  to  the  validity  of  a  custom  set  on  face  of 
forth  in  a  plea,  and  if  the  custom  were  bad,  whether  the  ^^     ' 
plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto; 
the  award  was  held  sufficiently  final,  which  raised  the  points 

(u)  See  P.  11.  ch  2,  s.  1,  p.  120,  (y)  Toby  v,  Lovibond,  5  C.  B. 

as  to  whether  issues  Id   law  are  770. 

referred   on   the   reference   of  a  («)  4  Q.  B.  66. 

cause.  (a)  7  Q.  B.  661. 

(x)  Steeple  v,  Bonaall,  4  A.  &  (6)    Linegar  v,   Pearcei  9   Ex. 

E.  950 ;  Britt  v.  Pashley,  16  L.  J.  417. 
Sx.  240 ;  S.  C.  1  Ex.  R  64. 
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Pakt  il    for  the  opinion  of  the  court,  though  the  arbitrator  did  not 
^ — \ — \  express  any  positive  determination  of  his  own  respecting 
them  (c). 

III.  Power  to  direct  arrest  of  judgment] — As  an  arbitrator 
cannot  direct  judgment  to  be  entered,  so  is  it  equally  beyond 
his  authority  to  direct  the  judgment  to  be  arrested,  even 
though  on  the  reference  an  objection  is  taken  to  the  validity 
of  the  declaration,  and  he  is  requested  to  direct  an  arrest  of 
the  judgment  in  the  cause  (cQ. 


No  power 
to  award 
arrest  of 
judgment 


Part  IL 

CH.  VI.  8.  6, 

Dismiss' 
iiig  suit 
finaL 


Determin- 
ing subject 
of  suit. 


Duty  of 
arbitrator 
when  only 
as  the 
master. 


SECTION  VI. 

OF  AWARDING  ON  A  SUIT  IN  EQUITY. 

An  award  that  a  suit  in  Chancery  shall  be  dismissed  is  a 
sufficiently  final  determination  of  the  suit,  for  it  intends  a 
substantial  dismissal  and  a  perpetual  cessation  of  the  suit, 
and  is  a  conclusive  decision  on  the  rights  of  the  parties  with 
respect  to  all  matters  which  are  the  subject  of  the  suit  (e). 
Where  a  Chancery  suit,  in  which  the  plaintiffs  prayed  to  be 
decreed  entitled  to  a  sum  of  money  which  the  defendant 
claimed  as  a  gift,  was  referred  with  all  matters  in  difference, 
the  award  ordering  the  bill  to  be  dismissed,  and  each  party 
to  pay  his  own  costs,  was  held  to  be  a  sufficient  decision  of 
the  suit,  and  also  of  the  title  of  the  defendant  to  the  sum  of 
money  the  subject  of  it  (/). 

If  on  the  reference  of  a  suit  in  equity  to  rescind  an  agree- 
ment, it  be  referred  to  the  arbitrator  to  determine  whether 
the  a^eement  should  be  rescinded  and  the  suit  put  an  end 
to,  and  the  arbitrator  award  that  the  agreement  shall  be  re- 
scinded, and  that  each  party  shall  pay  his  own  costs,  this, 
it  seems,  is  a  sufficient  determination  of  the  suit  (g). 

When  an  arbitrator  is  appointed  by  an  order  of  Chancery 
made  in  a  suit  to  take  the  accounts  as  the  master,  he,  being 


(c)  Bradbee  v.  Christ's  Hospital, 
4M.  &G.  714. 

Id)  Angus  V.  Redford,  11  M.  & 
W.  69  ;  S.  C.  2  Dowl.  N.  S.  736. 

(e)  Knight  v.  Burton,   1  Salk. 


75. 

(/)  Pearse  t\  Pearse,  9  B.  &  C. 

484. 

(g)  Tribe  v.  Upperton,  In  le,  3 
A.  &  E.  295. 
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merely  substituted  for  the  master,  should  make  an  award     Part  II. 

like  a  master's  report,  and  it  will  be  open  to  similcu*  excep-      ' 

tioDs.    It  will  not,  therefore,  it  is  apprehended^  be  sufficient 

for  him  to  state  a  general  balance  only,  but  he  ought,  it 

seems  like  the  master,  to  set  forth  a  schedule  of  the  items 

of  the  separate  accounts,  showing  which  he  allows  and  which 

he  disallows,  and  to  state  a  balance  of  each  account  (h). 

(h)  Diek  «.  MiUigan,  8  Yes.  Jr.  88 ;  4  Bro.  0.0. 117,  536. 


CHAPTER  VII. 

THE  DUTY  OF  THE  ABBITRATOB  IN  AWABDINO  AS 

TO  COSTS. 

PabtII.    As  the  question  of  costs  necessarily  arises  oq  every  re- 

°^'^^'     ference,  it  has  been  thought  fit  to  devote  a  separate  chapter 

Scope  and    ^^  ^j^^  consideration  of  the  duty  of  the  arbitrator  in  respect 

contents  of  ... 

theseventh  of  GOsts  under  the  various  forms  of  submissions. 

^   ^    *  The  first  section  points  out  what  power  he  has  over  costs, 

and  how  he  may  exercise  it,  and  the  effect  of  awarding  pay- 
ment of  the  costs  of  the  cause. 

The  second  section  considers  what  are  the  arbitrators 
powers  and  duty,  when  costs  abide  the  event  of  the  award ; 
and  examines  what  event  of  the  award  is  meant  in  respective 
instances,  whether  the  separate  event  of  the  award  as  to  a 
particular  matter,  or  the  general  event  of  the  whole  award. 
Section  three  shows  the  convenience  of  giving  the  arbi- 
trator power  to  certify  for  costs,  and  specifies  the  proper  mode 
of  executing  such  a  power. 


SECTION  I. 

OF  THE  arbitrator's  POWER  AND  DUTY  IN  AWARDING 

COSTS. 

IT  ^-  ^^*  ^^^  ^^^  9f  ^^  cause,  reference,  and  award.] — 
OH. VII.  3.1.  It  may  be  of  use  to  note  the  distinction  between  costs  of  the 
~     ,         cause,  costs  of  the  reference,  and  costs  of  the  award. 

What  '  1  1  T  t% 

oostB  are         When  an  award,  and  not  merely  a  certificate,  is  to  be 

SeCTmse.    T^^^^y  the  costs  of  the  cause  comprise  the  costs  incurred  in 

the  cause  up  to  the  time  of  the  submission,  the  costs  of  the 

order  of  reference,  and  of  making  it  a  rule  of  court,  and  the 

costs  of  ulterior  proceedings  in  the  cause,  if  any,  after  the 
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award  (a).    It  iacludes  also  the  costs  of  witaesses  present  at    Part  ii. 
the  trial  ready  to  be  examined,  but  not  the  costs  of  a  witness      ' 
who  was  subpoenedy  but  who  did  not  arrive  until  after  the 
cause  was  referred/  though  he  was  examined  the  same  day 
before  the  arbitrator  (b).      When  the  arbitrator  has  only  to   ^^^ 
make  a  certificate,  or  an  award  in  the  nature  of  a  certificate,  to  certify 
it  will  be  seen  a  little  further  on  that  the  costs  of  the  re-  ^^y- 
ference  are  considered  costs  of  the  cause. 

If  a  verdict  be  taken  by  consent,  subject  to  a  special  case  CoBte  of 
to  be  stated  by  A.  B.,  who  in  the  event  of  the  court  deciding  ^^e^ 
in  favour  of  the  plaintiff  is  empowered  to  direct  for  what 
amount  the  verdict  is  to  be  entered,  and  to  whom  the  action 
and  all  matters  in  diffei'ence,  subject  to  the  special  case,  are 
referred,  all  costs  up  to  the  judgment  of  the  court  on  the 
special  case  are  costs  in  the  action  (c). 

Ordinarily  the  expense  incurred  by  the  parties  of  the  whole    Wbit 
inquiry  before  the  arbitrator,  whether  with  respect  to  the  ^f"  ^^ 
matters  in  the  cause  or  the  matters  out  of  it^  are  costs  of  the  reference, 
reference.    They  are  taxed  usually  as  between  party  and 
party  (d).    They  include  the  costs  of  witaesses  and  the  costs 
of  a  brief  in  the  cause  referred,  prepared  after  the  reference 
for  the  purposes  of  the  arbitration.     This  is  the  case  even  if 
the  arbitrator  expressly  find  that  there  are  no  matters  in 
difference  except  in  the  cause  (e).     But  if  the  arbitrator  be   certiEcate 
to  make  a  certificate,  as  he  is  merely  substituted  for  the  jury  ™*^®' 
out  of  court,  and  there  is  no  award,  and  nothing  but  the 
verdict,  all  the  costs  of  arriving  at  that  verdict,  which  there- 
fore necessarily  include  the  costs  of  the  proceedings  before 
the  arbitrator,  are  costs  in  the  cause  (/). 

The  costs  of  an  accountant  employed  by  the  arbitrator,  by 
consent  of  parties,  to  examine  the  defendant's  book,  and  of 
the  attendance  of  the  plaintiff's  attorney  with  the  accountant, 
may  be  costs  of  the  reference  (g). 

(a)  Ex   relatione  of  a  Master.  (e)  Brown  v.  Nelson,  13  M.  & 

See  Gfoodall  v.  Ray,  4  DowL  1.  W.  397  ;  Utting  v.  Evana,  M*Lel 

(6)  Fryer  v.  Sturt,  24  L.  J.  C.  12. 

P- 154.  (/)  Brown  v.  Nelson,  13  M.  & 

(c)  Edwards     v.     The     Qreat  W.   397  ;  Mackintosh  v.  Blyth,  1 

Wertem  Bailway  Company,  12  C.  Bing.  269  ;  Deere   v.  Kirktouae, 

B.  419.  20  L.  J.  Q.  B.  196. 

{d)  Eodes  v.  Blackburn,  30  L. 
J.  Ex.  358. 


(£)  Hawkins  v.  Bigbj,  29  L.  J, 
C.  P.  238  ;  S.  C.  8  C.  B.  N.  S.  271. 
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Part  II. 

CH.VIL8.1. 

What  costs 
of  award. 


Costs  of 
umpirage. 


When 
costs  of 
reference 
costs  of 
cause. 


The  costs  of  the  award  are  the  amount  of  the  arbitrator's 
charges,  which  are  usually  paid  to  him  when  the  award  is 
taken  up.  As  between  the  parties^  if  the  arbitrator's  demand 
be  excessive,  the  costs  of  the  award  are  such  amount  only  as 
on  taxation  the  master  deems  the  arbitrator  entitled  to  have 
claimed  (h).  In  general  the  master  passes  the  arbitrator's 
charges  without  question,  especially  if  he  be  a  barrister.  In 
Smith  V.  Troup  (i),  Wilde,  C.J.,  said,  "  The  master  has  no 
control  oyer  the  arbitrator's  charge."  Even  in  the  case  of  a 
lay  arbitrator,  the  practice  in  the  Court  of  Queen's  Bench 
used  to  be  not  to  review  the  charges  without  a  judge's  order, 
giving  the  master  liberty  to  do  so  (k).  Such  an  order  is  not 
now  required,  and  the  masters  in  all  the  courts  do,  with  the 
approval  of  the  courts,  of  their  own  authority,  inquire  into 
the  propriety  of  arbitrators'  charges  when  a  serious  objection 
is  made  to  them  (I), 

There  is  no  particular  scale  of  fees  allowed  for  Queen's 
counsel  when  acting  as  arbitrators  (m). 

When  an  award  is  made  by  an  umpire  on  the  disagree- 
ment of  the  arbitrators,  or  on  their  failing  to  award,  he  is 
entitled  to  charge  the  fees  due  to  the  arbitrators  as  part  of 
the  costs  of  the  umpirage  (n).  If  the  umpire  fails  to  charge 
them,  the  party  who  has  paid  the  arbitrators'  fees  will  be 
entitled  to  have  the  amount  allowed  him  among  the  other 
costs  of  the  reference  (o). 

Under  some  circumstances,  as  has  before  been  stated,  the 
costs  of  the  reference  have  been  considered  costs  in  the  cause, 
even  when  there  has  been  an  award  made.  A  plaintiff  who 
had  recovered  a  verdict  in  trover  with  large  damages  con- 
sented to  take  back  the  goods  in  reduction  of  the  damages, 
upon  its  being  referred  to  an  arbitrator,  by  order  of  Hid 
Prius,  to  ascertain  the  amount  of  deterioration,  if  any,  which 
amount,  with  the  costs  of  the  cause,  were  to  be  paid  to  the 


(h)  Braader  v.  Bryant,  2  Dowl. 
600. 

(t)  7  C.  B.  p.  762. 

(k)  Ex  relatione  of  a  Master  of 
the  Court  of  Queen's  Bench; 
Threlfall  v.  Faneiiawe,  19  L.  J. 
Q.  B.  334;  Fitzgerald  v.  Graves, 
5  Taunt.  341. 

(0  See  Webb  v.  Wyatt,  3  Jur. 
N.  S.  496;  Barnes  «.  Hay  ward, 


1  H.  &  K.  742.    See  note  (m). 

(m)  Sinclair  v.  Great  Eastern 
Ry.  Co.,  39  L.  J.  C.P.  165  ;  S.  C. 
L.  R  5  C.  P.  135. 

(n)  Ellison  v.  Ackrojd,  20  L.  J. 
Q.  B.  193. 

(o)  Whitmore  v.  Friend,  C.  P. 
Dec.  1855)  per  Crowder,  J.,  at 
Chambers. 
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plaintiffi    The  order  of  Nisi  Prius  was  silent  as  to  the  costs     Pabt  II. 

OH  vn  8.1» 

of  the  reference.  The  arbitrator  made  a  formal  award,  finding  -J — — 
the  amount  of  the  deterioration,  aiid  awarded  a  sum  accord- 
ingly, but  said  nothing  about  costs.  The  court  held  that 
under  the  peculiar  circumstances  of  the  case,  the  whole  pro- 
ceedings being  for  the  ease  of  the  defendant,  the  costs  of  the 
reference  were  costs  in  the  cause  to  which  the  plaintiff  was 
entitled  (p). 

So  where  a  verdict  was  taken  at  Nisi  Prius  for  the  amount 
claimed, ''  to  be  reduced  to  such  amoimt  as  J.  S.  on  a  refer- 
ence to  him  should  determine  and  award"  (nothing  being 
said  about  costs),  and  the  arbitrator  simply  awarded  that 
the  verdict  should  be  reduced,  the  court  held  the  plaintiff 
entitled  to  the  costs  of  the  reference  as  costs  in  the  cause  (q). 

On  a  compulsory  reference  of  a  cause  under  the  Common  Compul- 
Law  Procedure  Act,  1854,  the  costs  of  the  reference  and  ^^  ^ 
award  seem  part  of  the  costs  of  the  cause  (r). 

The  costs  of  showing  cause  against  a  rule  for  setting  aside  CoBts  of 
aD  award  in  a  cause,  are  costs  in  the  cause,  and  the  party  ^^][^ 
who  ultimately  has  the  verdict  in  his  favour  is  entitled  to  agalnat 
have  them  taxed  for  him :  even  where  the  award  states  a  get^aaide 
case,  and  the  court  reduce  the  damages  (s).    But  where  ft^*"^ 
after  a  rule  for  setting  aside  an  inquisition  before  the  sheriff 
for  excessive  damages,  the  question  of  amount  was  referred, 
Dotiiing  being  said  about  the  costs  of  the  application,  the 
arbitrator  having  by  his  award  reduced  the  damages,  it  was 
held  that  the  plaintiff  was  not  entitled  to  the  costs  of  showing 
cause  (t). 

The  subjects  what  are  costs  of  the  cause^  reference,  and 
award,  are  further  considered  in  the  section  on  taxation  of 
costs  (tt). 

XL  The  power  of  the  arbitrator  over  costs.'] — When  a  cause  Arbitrator 
alone  or  a  cause  and  all  matters  in  difference  are  referred,  power^ver 
and  nothing  is  said  in  the  submission  respecting  costs,  the  ^^^  °' 
arbitrator  has  an  implied  authority  to  adjudicate  respecting 

(p)  TregoniDg  v,  Attenborough,  6  Ex.  200. 
7  Bing.  733;  "fiiylor  v.  Lady  Gor-  (»)  Goodall  v.  Ray,  4  Dowl.  1  ; 

don,  9  Bing.  570.  Clarke  v.  Owen,  2  IL  &  W.  324. 

{a)  Sim  r.  Edwards,  26  L.  J.  {t)  Lewis  t>.  Hairis,  2  B.  &  C. 

C.  P.  175  ;  S.  C.  17  C.  B.  527.  620. 

(r)  Forshaw  v.  De  Wette,  L.  K.  (u)  P.  TIL  ch.  8,  s.  2, 


cause. 


>,. 
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Power  to 
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HOW  TO  AWARD  AS  TO  COSTS. 

the  costs  of  the  cause,  but  not  of  the  reference  or  award  (v) ; 
and  each  party  must  bear  his  own  expenses  of  the  reference, 
and  is  liable  to  half  the  costs  of  the  award  (a;). 

On  a  reference  of  a  cause  and  all  matters  in  difference,  if 
there  be  an  express  clause  giving  the  arbitrator  power  over 
costs,  and  there  appear  nothing  in  the  context  to  limit  the 
generality  of  the  power,  the  costs  of  the  reference  and  award, 
as  well  as  of  the  cause,  seem  to  be  submitted  to  his  award  (y)« 

A  reference,  among  other  things,  concerning  aU  costs, 
charges,  and  expenses,  incident  to  an  indictment  for  assault, 
and  the  subsequent  proceedings  thereon,  gives  the  arbitrator 
power  to  award  costs  in  respect  of  the  previous  as  well  as 
subsequent  proceedings  in  the  indictment,  for  the  expression, 
incident  to  the  indictment,  includes  the  cost  of  previous  as 
well  as  subsequent  proceedings,  as,  for  instance,  the  costs  of 
going  before  the  grand  jury  {z). 

In  compulsory  references  under  the  Common  Law  Pro- 
cedure Act,  1854,  the  order  of  reference  is  sometimes  silent 
as  to  costs.  In  such  cases  the  arbitrator  has  no  power  over 
the  costs  either  of  the  cause  or  reference,  the  costs  of  the 
cause  or  reference  do  not  abide  the  event ;  neither  party  can 
have  costs,  but  each  must  bear  his  own  costs  (a).  But  where 
it  appeared  that  the  understanding  of  the  officer  of  the  court 
and  of  the  parties  on  drawing  up  the  rule  of  reference,  was, 
that  the  costs  would  abide  the  event,  and  the  arbitrator  bad 
awarded  infavourof  the  plaintiff  with  costs,  the  court  amended 
the  rule  nunc  pro  tunc  so  as  to  give  effect  to  the  intention 
of  the  parties  when  the  rule  was  drawn  up  (6). 

It  is  important  to  observe  that  an  authority  to  the  master 
on  a  compulsory  reference  to  give  costs  of  the  reference  be- 


{v)  Firth  «.  Robinson,  1.  B.  &  C. 
277;  Taylor  v.  Lady  Gordon,  9 
Bing.  570;  Strutt  v.  Rogers,  7 
Taunt.  214;  Stratton  v.  Green,  8 
Bing.  437;  Candler  v.  Fuller, 
WilJes.  62 ;  Roe  d.  Wood  v.  Doe, 
2  T.  R  644;  Bracher  v.  Cotton, 
Barnes,  123;  Hartnell  v.  Hill, 
Forrest^  73;  Massey  v.  Hall, 
Rolle  Ab.  Arb.  K.  14 ;  Carpenter 
V.  Joynes,  Pract  Reg.  45,  contra. 

(x))  Taylor  t>.  Lady  Gordon,  9 
Bing.  570 ;  Grove  v.  Cox,  1  Taunt. 
165  ;  Bell  r.  Benson,  2  Chitt.  157 ; 


2  Tidd,  6th  ed.  874,  9th  ed.  831. 

(y)  Strutt  v.  Rogers,  7  Taunt 
214;  Wood  v.  O'Kelly,  9  East, 
436 ;  see  R.  v.  Moate,  3  B.  &  Ad. 
237;  Bradley  v.  Tunstow,  1  B.  & 
P.  34. 

(«)  Baker  t?.  ToTmsend,  7  Taunt. 
422. 

{a)  See  Bell  v.  Postlethwaite, 
25  L.  J.  Q.  B.  63 ;  and  Lewo  v. 
Young,  1 6  C.  B.  626  ;  S.  C.  24 
L.  J.  C.  P.  200. 

(6)  Bell  V,  Postlethwaite,  25  L. 
J.  Q.  B.  63. 
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comes  nugatory,  if  he  award  the  plaintiff  less  than  202.  in  an     PabtII. 
action  within  the  stat.  13  &  14  Vict.  c.  61,  s.  11,  which  says  ^^l^^^J. 
the  plaintiff  shall  recover  such  sum  only,  and  no  costs  (c).       by  County 

*^  .  Court  Act. 

Bat  where  a  verdict  is  taken  subject  to  a  reference  by 
ooQSent,  and  the  costs  of  the  cause  are  to  abide  the  event, 
and  the  costs  of  the  reference  and  award  are  to  be  in  the 
arbititttor's  discretion,  his  power  to  award  oq  the  costs  of 
the  reference  and  award  remains,  although  the  County  Court 
Act  deprives  the  plaintiff  of  the  costs  of  the  cause  (cc). 

In  references  under  the  Lands  Clauses  Consolidation  Act,  Coats 
1845,  of  disputes  respecting  the  compensation  to  be  paid  for  ^^dV  ^ 
lands  taken  for  the  purposes  of  an  undei*taking  authorized  Clauses 
by  statute,  by  s.  34,  "  all  the  costs  of  any  such  arbitration 
and  incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be 
borne  by  the  promoters  of  the  undertaking,  unless  the  arbi- 
trators shall  award  the  same  or  a  less  sum  than  shall  have 
been  offered  by  the  promoters  of  the  undertaking,  in  which 
case  each  party  shall  bear  his  own  costs  incident  to  the  arbi- 
tration, and  the  costs  of  the  arbitrators  shall  be  borne  by  the 
parties  in  equal  proportions  "  (d). 

By  the  Lands  Clauses  Consolidation  Act,  1869,  the  costs  of 
the  reference  and  award  are  now  to  be  taxed  by  the  master 
if  either  party  require  it  (e). 

In  references  under  the  Railway  Clauses  Consolidation  ^?*"  ,^ 

under  the 

Actj  1845  (/),  by  s.  135,  "Except  where  by  this  or  the  luaways 
special  Act,  or  any  Act  incorporated  therewith,  it  shall  be  ^bT*^ 
otherwise  provided,  the  costs  of  and  attending  every  such 
arbitration  to  be  determined  by  the  arbitrators,  shall  be  in 
the  discretion  of  the  arbitrators." 

The  Companies  Clauses  Consolidation  Act,  1845  (g\  has  ^^  ^ 
in  8. 133  a  similar  enactment,  verbatim,  adding,  however,  the  Companies 
words,  "  or  their  umpires,  as  the  case  may  be."  AdbT* 

By  the  Railway  Companies  Arbitration  Act,  1859,  subject  Rattway 

Companies 

(c)  Moore  v.  Watson,  36  J.  L.  costa  of  inquiry.    See  also  ss.  61, 

0.  P.  122.  52,  of  the  Lands  Clauses  Act. 

(ee)  Forahaw  v.  De  Wette,  L.  R  (e)  32  &  33  Vict  c.  18,  s.  1. 

6  Ex-  200.  (/)  8  &  9  Vict.  c.  20.    See  the 

(rf)  See  P.  II.  di.  9,  as  to  award-  Appendix  of  Statutes, 

ing  under  the  Land  Clauses  Act ;  (^)  8  &  9  Vict.  c.  16.    See  the 

see  also  R.  v    J.  J.  York,  1  A.  Appendix  of  Statutes. 
&  K  828,  as  to  what  costs  are 
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Pabt  II 

CH.yn.  s.  1. 

Arbitra- 
tion Axjt, 
1859. 


Costs  of 
reference 
at  Quarter 
Sessions. 


to  agreement  of  the  companies,  the  costs  of  the  arbitration 
and  award  are  in  the  discretion  of  the  arbitrators,  and  so  far 
as  the  a^ard  does  not  determine  them,  the  costs  of  the  arbi- 
tration and  award  are  to  be  borne  by  the  companies  in  equal 
shares,  and  in  other  respects  the  companies  are  to  bear  their 
own  costs  (A). 

When  an  order  of  reference  of  an  appeal  at  Quarter  Sessions 
is  silent  as  to  costs,  the  arbitrator  cannot  adjudge  the  costs 
of  the  appeal  (i)  nor  any  subsequent  Court  of  Quarter  Ses- 
sions those  of  the  reference,  or  of  the  appeal  even  though 
the  appeal  have  been  respited  from  sessions  to  sessions,  the 
respiting  being  a  nugatory  step,  though  making  the  entry  on 
the  record  more  regular  {j ). 


Award 

silent  as  to 

oosts, 

oosts  of 

cause 

follow 

verdict 


Costs  of 
reference 
and  award. 


in.  Duty  of  the  arbitrator  in  awarding  cost8.'\ — In  general, 
when  a  cause  is  referred  the  arbitrator  need  not,  unless  he 
please,  give  any  direction  respecting  the  costs  of  the  cause. 
The  result,  if  the  award  be  silent  on  the  question  of  costs, 
is,  that  the  costs  of  the  cause  follow  the  verdict ;  and  the 
plaintiff  is  entitled  to  them,  if  the  verdict  awarded  be  in 
his  favour,  even  though  the  award  as  to  the  other  matters 
directs  the  plaintiff  to  pay  the  defendant  a  large  sum  (Jc). 

When  the  costs  of  the  cause,  or  of  the  reference  or  award, 
are  stated  by  the  submission  to  be  in  the  discretion  of  the 
arbitrator,  it  is  important  as  a  matter  of  prudence  that  the 
arbitrator  should  always  take  care  to  give  some  direction 
respecting  each  of  such  costs,  as  in  many  cases  it  is  probable 
that  the  courts  may  say  that  the  award  is  not  final  unless 
the  arbitrator  decides  something  respecting  them. 

When  the  costs  are  in  the  discretion  of  the  arbitrator, 
'*  who  shaU  ascertain  the  same,"  it  would  seem,  that  the 
arbitrator  is  bound  to  give  some  costs,  and  to  fix  thdr 
amount  (Q. 


(fc)  22  &  23  Vict.  c.  69,  bb.  72 
8.    See  Appendix  of  Statutes. 

(t)  West  London  Extension  Hall- 
way Comp.  V,  Fulham,  L.  R.  5  Q. 
B.  361 ;  S.  C.  39  L.  J.  Q.  B.  168  ; 
B.  V.  Justices  of  Middlesex,  L.  B. 
6  Q.  B.  220. 

( 7* )  B.  r.  West  Biding  Justices, 
34  L.  J.  N.  S.  M  C.  142 ;  B.  v. 
Justices  of  Middlesex,  L.  B.  6  Q. 


B.220. 

{h)  Young  V.  Gye,  10  Moore, 
198  ;  Mackintosh  v.  Blyth,  1  Bing. 
269. 

(Q  Morgan  v.  Smith,  1  DowL 
N.  S.  617,  S.  C.  9  M.  &  W.  427 ; 
Angus  V.  Bedford,  2  Dowl.  K.  S. 
735,  a  C.  11  M.  &  W.  69,  per 
Parke,  B.  ;  Grenfell  v,  Edgoome 
7  Q.  B.  661,  per  WiUiamB,  J. 
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So  also  where  it  was  provided  that  the  costs  of  the  sub-   Part  li. 
mission,  reference,  and  award  shall  be  in  the  discretion  of  the  ^^•^^'•^•^- 
arbitrator,  and  "  shall  be  defrayed  as  he  shall  direct "  (m). 

When  the  arbitrator  thinks  fit  to  exercise  his  power  over  Fixing 
the  costs,  his  discretion  is  subject  to  few  limitations.     He  ^^^*^^ 
may  (if  the  submission  make  no  provision  for  the  costs  being  awa^^ 
taxed)  award  a  gross  sum  to  be  paid  for  costs,  and  the  court 
will  not  review  his  discretion  as  to  the  amount,  unless  the 
sum  be  so  excessive  as  to  afford  evidence  of  partiality  (n). 
Instead  of  ascertaining  the  amount  himself  (if  the  reference 
be  of  a  cause  in  one  of  the  superior  courts,  or  under  a  sub- 
mission which  can  be  made  a  rule  of  court),  he  may  award 
that  one  of  the  parties  shall  pay  to  the  other  the  costs  to  be 
taxed  by  the  master  (p),  or  costs  generally,  without  saying 
who  is  to  ascertain  the  amount,  in  which  case  the  officer  of 
the  court  will  tax  them  (p).  But  if  the  submission  provide  that  Special 
the  costs  of  the  reference  and  award  are  to  be  in  the  discre-  arbitrator 
tion  of  the  arbitrator,  "  who  shall  ascertain  the  same"  and  he  **^  ^^  ^ 

1    •  T         1         1       amount. 

order  a  party  to  pay  the  costs,  the  award  is  bad,  unless  he 
ascertains  their  amount  himself  in  the  award,  and  the 
master's  tajcation  will  not  supply  the  omission  (q). 

Where  the  costs  of  the  submission,  reference,  award,  and  Awarding 
of  making  the  submission  a  rule  of  court,  were  in  the  discre-  ^^^^on 
tion  of  the  arbitrator,  and  he  awarded  that  the  costs  of  the  ^  ^^  P^id 
submission,  reference,  and  award  should  be  borne  by  the  disobeying 
parties  in  equal  proportions,  and  that  the  costs  of  making  the  ^^^^^^ 
submission  a  rule  of  court,  should  be  paid  by  the  parties  dis- 
obeying the  award  and  obliging  the  submission  to  be  made  a 
rule  of  courts  the  award  was  held  uncertain  and  not  final  as 
to  the  costs  of  making  the  submission  a  rule  of  court,  for 
the  award  only  provided  for  the  case  of  disobedience  to  the 
award  by  a  single  party,  and  not  for  the  case  of  disobedience 
by  several  parties,  or  where  there  was  no  disobedience  at  all ; 


(m)  Richardson  v.  Worsley,  5 
Ex.  613. 

(n)  Shephard  v.  Brand,  Cas. 
temp.  Hardw.  53,  S.  C.  2  Barnard, 
463  ;  Anon.  1  Chit  38  ;  Turner  v. 
Bofle,  1  Ld.  Kenyon,  393. 

(o)  Winter  v.  Garlick,  6  Mod. 
195.  S.  C.  1  Salk  75  ;  Pedley  v, 
Goddard,  7  T.  R.  73;  Pratti;.  Salt, 
Cas.  temp.  Hardw.  161;  Tidd's 


Pfaot  832,  9th  ed. 

(p)  Browne  v.  Marsden,  1  H. 
Bl.  223  ;  Stokes  v,  Lewis,  2  Smith, 
12  ;  Dudley  v.  Nettlefold,  2  Stra. 
737  ;  Thorp  v.  Cole,  4  DowL  457  ; 
Stephenson  v.  Browning,  Barnes, 
66. 

(a)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617. 

B  B 


out  of 
court. 
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Pabt  II.    and  it  was  necessary  in  all  cases  to  make  the  submission  a 
'  rule  of  court  with  a  view  to  the  taxation  of  costs  (r). 

An  award  was  held  by  Coleridge,  J.,  insuflScient  which 

ordered  ''  that  the  costs  of  making  the  submission  a  rule  of 

court  should  be  paid  and  borne  by  the  party  rendering  it 

necessary  or  desirable  "  («). 

Cause  in         If  the  cause  referred  be  in  an  inferior  court,  as  there  is  no 

court.°^       authorized  officer  to  tax  the  costs  of  such  a  court  recognized 

by  the  superior  courts,  the  arbitrator  must  take  care  to  assess 

lieference    them  himself,  or  the  award  will  be  deficient  (i).     So  also  if 

the  reference  be  by  agreement,  and  be  one  which  cannot  be 

made  a  rule  of  court,  so  that  the  oourt  has  no  jurisdiction 

over  the  matter,   the  master  cannot  tax  the  costs  of  the 

reference ;  and  therefore  the  arbitrator,  if  he  give  them,  must 

fix  the  sum  in  the  award  (u). 

Arbitrator       When  he  has  power  over  the  costs,  he  may  apportion 

Son  w^"  *^®^  ^  ^^  thinks  right ;  he  may  order  either  the  plaintiff 

or  the  defendant  to  pay  the  whole  amount  of  them,  or  that 

each  shall  pay  in  certain  proportions  (v).    He  may  direct  an 

infant  party  to  the  reference,  or  a  person  who,  though  not  a 

party  to  any  cause  referred,  has  made  himself  a  party  to  the 

reference,  to  pay  the  whole  costs  (w).    He  may  make  the 

successful  party  pay  all  costs  (x). 

Where  the  costs  of  the  reference  and  award  were  *  in  the 
discretion  of  the  arbitrators  or  of  any  two  of  them  who  diall  by 
their  award  order  and  direct  by  whom,  to  whom,  and  in  what 
proportions  and  manner  the  same  shall  be  paid,"  the  two  ar- 
bitrators ordered  that  the  three  parties,  A.,  R,  and  C.>  should 
each  pay  for  the  attendance  of  their  own  witnesses,  and  that 
the  other  costs  of  the  reference  and  award  should  be  paid  by 
A.,  B.,  and  C,  in  equal  proportions ;  it  was  held  that  this 
award  sufficiently  disposed  of  the  costs,  as  it  showed  that 
each  of  these  parties  were  to  pay  one  third  of  the  latter  costs 
to  the  arbitrators,  or  to  either  of  them  (2/). 

(r)  Williams  v.  Wilson,  9  Ex.  C.  170. 

90  ;  Smith  v,  Wilson,  2  Ex.  327.  {w)  Froudf cot  v.  Poile,  3  D.  & 

U)  Morris  V,  Morris,  25  L.  J.  L.  624. 

Q.  B.  261.  (x)  Feapon  v.  Fliaafc  L.  B.  5  C. 

(0    Addison    v.  Gray,  2  Wils.-  P.  34. 

293  ;  Fox  v.  Smith,  2  Wils.  267.  (y)  Young  Y.  Bulman,  13  C.  R 

(u)  Thorp  V.  Cole.  4  Dowl.  467.  63, 

(v)  Cargey  v,  Aitcheson,  2  B.  & 
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It  is  not  unusual  for  an  arbitrator,  when  he  does  not  wish    Pabt  II. 
to  give  a  preference  to  either  party,  to  award  that  one  moiety  ^^•^^'  ^- 
of  the  costs  of  the  reference  and  award  be  paid  and  borne  by  Awarding 

each  to 

the  plaintiff,  and  the  other  moiety  thereof  by  the  defendant,  pay  moiety 
But  this  mode  of  deciding  is  often  very  inconvenient,  for  in  ^f^^^*'^ 
Older  to  see  what  each  has  to  pay,  it  is  necessary  that  the  incon- 
costs  incurred  by  each  in  the  reference  be  examined,  con-  "^^^^^^ ' 
tested,  and  settled  by  the  master,  and  also  that  the  costs  of 
the  award  be  taxed.     On  the  whole  amount  thus  thrown 
together  into  hotchpot  each  party  will  have  to  bear  a  moiety. 
Unless  there  be  some  especial  reason  for  thus  awarding,  it 
is  better  to  say  that  each  party  shall  bear  his  own  costs  of  the 
reference,  and  pay  half  the  costs  of  the  award.     This  will 
save  the  delay  and  trouble  of  taxing  the  casts  of  the  parties. 
The  amount  of  the  costs  of  the  award  is  seldom  a  matter  of 
dispute  (z). 

The  arbitrator  cannot,  on  a  reference  at  common  law,  Costs  aa 
unless  specially  authorized,  award  any  other  than  common  attorney 
costs,  as  between  party  and  party  ;  he  has  no  implied  power  a^d  client, 
to  order  the  costs  either  of  the  cause  or  reference  to  be  taxed 
as  between  attorney  and  client  (a).    But  in  one  instance, 
at  common  law,  where  the  reference  was  by  agreement  out  of 
court,  and  the  arbitrator  awarded  a  certain  sum  for  costs  in 
the  cause,  stated  to  be  the  amount  of  costs  as  between  attorney 
and  client ;  the  court  thought  such  costs  might  reasonably  be 
given,  and  refused  to  interfere  with  that  provision  in  the 
award  (6). 

In  equity,  however,  where  on  the  reference  of  a  suit  the  in  equity. 
costs  of  the  suit,  reference,  and  award  are  in  the  arbitrator's 
diseretion,  the  arbitrator  has  jurisdiction  to  order  the  costs 
to  be  paid  as  between  attorney  and  client  (o). 

It  was  held,  on  an  order  of  reference,  by  which  the  costs  Costs  of 
of  the  cause  were  to  abide  the  event,  and  the  costs  of  the  ^^^^^ 

lurv. 

reference  and  of  the  special  jury,  which  had  been  obtained 


(2)  Bates  V.  Townley,  2  Ex.  R.  *  der  v.  Cox,  Cowp.  127 ;  Seckham 

152.  V.  Babb,  8  Dowl.  167  ;  Whitehead 

(a)   Pratt  v.  Salt,  Cas.   temp,  v.  Firth,  12  East,  166  ;  Browne  v. 

Hudw.  161  ;  i^artle  v.  Musgrave,  Marsden,  I  H.  Bi.  223. 

1  Dowl.  N.  S.  325  ;  Broadhuret  v.  (b)  Hartnell  v.  Hill,  Forrest,  73. 

Darlington,  2  Dowl.  38 ;  Turner  (c)  Mordue  v.  Palmer,  L.  K.  6 

r.  Eose,  1  Ld.  Eenjon,  393  ;  Mar-  Chan.  22. 
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Pabt  II.  on  the  motion  of  the  defendant,  were  left  in  the  arbitrator's 
OH.YII.S.  .  discretion,  that  the  arbitrator  had  only  power  of  allowing  the 
costs  of  the  special  jury,  as  costs  in  the  cause,  if  the  party 
who  moved  for  the  same  had  succeeded,  and  that  the  arbi- 
trator had  exceeded  his  authority,  after  directing  a  verdict 
for  the  plaintiff,  in  ordering  him  to  pay  the  costs  of  the 
special  jury  (d). 
Costs  of  When  an  arbitrator  has  power  over  the  costs  of  the  refer- 

A      A 

^^qI       ence  and  award,  and  he  orders  the  parties  to  execute  certain 
reference,    deeds,  he  may  impose  on  one  party  the  whole  burden  of 

paying  the  costs  of  the  deeds  (e). 
Setting  off      When  two  actions  are  included  in  one  submission,  the 
^^  ^       arbitrator  cannot  order  the  costs  of  one  to  be  set  off  against 
actions.       the  costs  and  damages  in  the  other,  so  as  to  affect  the  lien  of 

the  attorneys.    The  set-off  must  be  subject  to  the  lien  (/). 
Who  to  If  the  arbitrator  direct  the  defendant,  on  a  specified  day, 

costs  to  pay  the  plaintiff  his  costs  to  be  taxed  by  the  master,  it  is 

t^^^-  no  excuse  for  non-payment  by  the  day  that  the  plaintiff  has 
not  had  them  taxed,  for  it  is  incumbent  on  the  defendant  to 
procure  them  to  be  taxed  in  time,  so  that  he  may  ascertain 
the  amount,  and  have  the  money  ready  for  the  plaintiff 
according  to  the  award  (gr). 
Arbitrator  Though  the  costs  of  the  reference  and  award  are  left  in 
fTO^ito*^  the  arbitrator's  discretion,  and  we  have  seen  that  he  may,  if 
himself,  he  please,  ascertain  in  his  award  the  amount  of  the  costs  of 
the  reference,  yet  he  should  not  in  general  award  to  himself 
any  definite  sum,  by  way  of  fee  or  compensation  for  his 
trouble,  though  such  a  course  is  sometimes  unadvisedly 
pursued  (h).  He  is  not  authorized  to  award  a  definite  sum  to 
be  paid  into  his  hands,  including  in  it  an  indefinite  allow- 
ance to  himself  (i).  If  he  fix  in  the  award  the  amount  of  the 
costs  of  the  award,  that  portion  of  the  award,  if  objected  to 
on  good  and  sufficient  reasons  showing  an  excessive  chaise, 

(d)  Finlayson  v.  M'Leod,  1  B.         (g)  Candler  «.    Fuller,  WUlee, 
&  A.  663.  62  ;  Bigland  v.  Skelton,  12  East^ 

(e)  Boyes   v.    Black,  13  C.  B.      436. 

652, 669.  (h)  Seccombe  v.  Babb,  6  M.  & 

(/}  Cowell  V.  Bettelej,  10  Bing.  W.  129  ;  Daubnz  v.  Bickman^  4 

432 ;  Figes  v,  Adams,   4  Taunt.  Dowl.  129  ;   Kendrick  v.  Davies, 

632  ;  Caddel  v.  Smart,   4   Dowl.  6  Dowl.  693. 

760 ;  Beg.  Gen.  H.  T.  2  W.  IV.  (i)  Bobinson  v.    Henderson,  6 

93, 3  B.  *  Ad.  38a.  M.  &  S.  276. 
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will,  when  the  court  has  jurisdiction,  be  set  aside ;  for  it  is    Pabt  ll. 
contrary  to  reason  to  allow  an  arbitrator  to  be  judge  in  his      '^"' 
own  cause,  and  without  control  to  determine  the  amount  of 
what  is  to  be  paid  to  himself.    The  better  course  is  for  the 
arbitrator  simply  to  direct  which  party  is  to  pay  the  costs  of 
the  award,  without  naming  any  sum  in  his  award,and  the 
officer  of  the  court  who  taxes  the  costs  will,  if  directed  by 
the  court  (and  it  seems  without  such  direction,  if  objection 
be  made),  examine  into  the  arbitrator's  claim,  or  what  the 
party  has  had  to  pay  on  taking  up  the  award,  and  determine 
as  between  the  parties  the  proper  amount  to  be  allowed  for 
the  arbitrator's  fees  and  charges  (4),    The  arbitrator  usually 
notifies  to  the  parties  the  amount  of  his  charges,  and  takes 
care  to  have  them  paid  before  he  delivers  up  his  award.    In 
one  case  when  the  arbitrator  ordered  the  defendant  to  pay 
the  costs  of  the  award,  and  specified  their  amount  in  the 
award,  Coleridge,  J,,  compelled  the  defendant  by  attachment 
to  pay  them,  holding  that  it  was  no  valid  objection  that  the 
arbitrator  had  named  the  amount  in  the  award,  and  that  it 
was  the  business  of  the  party  afiFected,  if  he  had  objected  to 
the  amount,  to  have  proceeded  with  due  diligence  to  com- 
plain, and  to  have  procured  their  taxation  (I).  More  recently, 
however,  under  similar  circumstances,  Blackburn,  J.,  after 
consulting  other  judges,  declined  to  act  on  that  decision  and 
refused  to  order  payment  of  the  amount  (m).  But  the  courts 
will  not  set  aside  or  refer  back  an  award  because  the  arbi- 
trator has  stated  the  amount  in  the  award,  unless  there  be 
an  affidavit  that  the  sum  is  excessive  (n). 

If  the  award  direct  the  parties  to  pay  the  costs  of  the 
award  to  an  attorney  or  other  person  on  the  plaintiff's  behalf, 
it  does  not  seem  open  to  objection  in  point  of  law  (o).  But  it 
is  better  not  to  do  so  in  the  award. 

If  the  arbitrator  be  by  the  submission  specially  directed  to 
ascertain  the  amount  of  the  costs  of  the  award,  he  should  do 

(k)  Qeorge  v,  Lousley,  8  East,  (A  ThrelfeU  v.    Fanshawe,    19 

12  ;  Miller  v.  Robe,  3  Taunt.  461 ;  L.  J.  Q.  B.  334.    See  Feniley  v. 

Fitzgerald  v.  Graves,    5    Taunt.  Branson,  20  L.  J.  Q.  B.  178. 

341  ;  Barrett  v.  Parry,  4  Taunt.  (m)  Parkinson  v.  Smith,  30  L. 

657  ;  Brazier  v.  Bryant,  2  Dowl.  J.  Q.  B.  178. 

600;   Moore   v.   Darley,  1  C.  B.  (n;  Rose  i?.  Red  fern,  10  W.  R.  91. 

445.     See  ante,   p.  364.       In  re  (o)  Parkinson  v.  Smith,  30  L 

Coombs,  4  Ex.  839.  J.  Q.  B.  178. 
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paying 
nimself  as 
recpiver. 


Pabt  il  so  in  the  award  (p) ;  and  if  the  reference  be  one  over  which 
oH.vn.B.  .  ^j^^  courts  have  no  jurisdiction,  80  that  the  costs  cannot  be 
taxed  by  the  taxing  officer,  it  would  seem,  if  he  has  power  to 
give  costs  of  the  award,  he  must,  in  order  properly  to  exercise 
it,  fix  the  amount  himself,  lest  the  award  be  defective  for  want 
of  certainty  (q). 
Arbitrator  H.  was  appointed  by  A.  and  the  executrix  of  B.  to  act  as 
attorney  in  completing  the  dissolution  of  the  trade  partner* 
ship  between  A.  and  B.,  and  as  receiver  in  respect  of  their 
law  partnership  estate  and  effects,  and  as  arbitrator  in 
respect  of  all  differences  arising  as  to  both  partnerships. 
H.  was  empowered  to  dispose  of  the  estate,  money,  and 
effects  of  the  law  partnership  in  such  manner  as  he  should 
think  best  for  the  interests  of  A.  and  of  the  executrix.  H. 
was  also  authorized  to  make  one  or  more  awards,  and  the 
costs  of  the  reference  and  awards  were  left  in  his  discretion. 
H.  made  an  award  stating  that  he  had  received  and  disposed 
of  the  estate  and  effects  of  the  law  partnership  in  such 
manner  as  he  thought  best  for  the  interests  of  A.  and  of  the 
executrix,  and  awarded  a  sum  of  money  to  be  paid  by  the 
executrix  to  A.,  and  that  each  party  should  pay  their  own 
costs  of  the  reference ;  and  he  stated  in  the  award  that  he 
had  deducted  and  retained  to  himself  the  costs  of  his  award 
out  of  the  moneys  he  had  received  as  receiver.  It  was  held 
by  a  majority  of  the  judges  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Common  Pleas,  that  the  award 
was  good,  although  the  award  did  not  state  what  the  amount 
of  the  costs  of  the  award  were,  or  which  party  H.  had  charged 
with  them  (r). 

The  proper  mode  of  awarding  costs  in  references  imder 
the  Lands  Glauses  Consolidation  Act,  1845,  is  discussed  in  a 
subsequent  chapter  (s). 


Costs  of 

cause 

awarded 


IV.  Effect  of  awarding  payment  of  the  coats  of  the  eauae.] 
— When  an  arbitrator,  having  authority,  directs  one  party 


(p)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617  ;  Gillon  v,  Mersey  & 
Clyde  Navigation  Company,  3  B. 
&  Ad.  493  ;  Barnes  v.  Hayward, 
1  H.  &  N.  742. 

(q)  See  P.  II.  ch.  11,  s.  1,  as  to 
the  arbitrator's  right  to  remunera- 


tion. 

(r)  Boberts  v.  Eberhardt,  3  C. 

B.  N.  S.  482,  S.  C.  27  L.  J.  C.  P. 
70 ;  reversed  in  Ex.  Ch.  28  L.  J. 

C.  P.  74. 

(»)  See  P.  II.  ch.  9. 
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to  pay  the  other  the  costs  of  the  cause,  this  direction,  unless  Paet  li. 
the  context  prevent  it,  will  generally  be  understood  to  give  — — L-L' 
a  right  to  such  costs,  and  such  only,  as  the  party  would  in  ^^'^l^t^ 
the  ordinary  course  of  law  have  been  entitled  to,  had  the 
event  of  the  cause  been  determined  as  it  was,  by  the  court 
or  a  jury  instead  of  by  the  arbitrator.  Thus  after  a  verdict 
for  the  defendant,  and  a  rule  for  a  new  trial  obtained,  the 
cause  being  referred,  an  award  that  the  plaintiffs  were  en- 
titled to  recover,  and  that  the  defendants  should  pay  the 
costs  of  the  cause,  was  held  not  to  entitle  the  plaintiffs  to 
the  costs  of  the  first  trial,  for  they  would  not  have  had 
a  right  to  them  had  the  cause  Been  tried  a  second  time,  and 
a  verdict  found  in  their  favour  (t).  So  where  the  arbitrator 
was  to  hear  and  decide  on  the  costs  of  the  cause,  as  if  a 
plea  which  had  been  withdrawn  by  consent  had  remained, 
and  the  arbitrator,  after  finding  two  issues  for  the  plaintiff, 
and  one  which  went  to  the  whole  merits  for  the  defendants, 
directed  the  plaintiff  to  pay  the  defendants  their  costs  in  the 
cause,  the  court  held  that  the  plaintiff  was  entitled  to  the 
costs  of  the  two  issues  found  for  him,  and  the  defendants  to 
the  cost  of  the  third  ;  and  that  as  nothing  was  said  in  the 
award  respecting  the  costs  of  the  issue  on  the  plea  which 
had  been  withdrawn,  the  arbitrator  was  not  to  be  considered 
as  having  included  them  in  the  costs  of  the  cause,  or  meant 
to  give  them  to  either  party,  consequently  that  each  party 
would  have  to  bear  his  own  costs  of  that  issue  (u). 

An  award  to  the  plaintiff  of  "  the  costs  sustained  in  the  Award  of 
action,"  does  not  give  him  the  costs  of  the  reference  (x).         the  actloii. 

As  cases  decided  on  the  construction  of  a  direction  in  the 
submission  to  pay  costs,  illustrate  what  would  be  the  effect 
of  similar  words  in  an  award,  the  two  following  cases  are 
cited  here. 

By  a  judge's  order  referring  a  cause,  the  plaintiff  was  to  Not  In- 
be  at  liberty  to  enter  up  judgment  and  sue  out  execution  for  of^refer-*''^ 
the  sum  awarded  due,  together  with  his  costs ;  it  was  decided  ^^^ 
by  the  Court  of  Common  Pleas,  in  accordance  with  what  was 
reported  to  be  the  practice  of  the  King's  Bench,  that  this 

(0  Rigby  V.  OkeU,  7  B.  &  C.      &  E.  326. 
57.  (x)  Browne  v.  Marsden,   1  H, 

(u)  Allenby  v.  Froudlock,  4  A.      Bl.  223. 
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Costa  of 

special 

jury. 


Pabt  II.    submission  did  not  entitle  the  plaintiff  to  the  costs  of  the 

^'^^^'^'  '  reference  (y). 

Where  an  indictment,  removed  into  the  Eling's  Bench  by 
the  defendant,  and  made  a  special  jury  cause  by  the  pro- 
secutor, was  referred  by  an  order  of  reference,  "which  stated 
that  if  the  arbitrator  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  prosecutor  entitled  to  costs,  the  defendant 
agreed  to  pay  the  posts,  and  the  arbitrator  did  so  find  ;  it  was 
held  that  the  prosecutor  could  not  recover  the  costs  of  the 
special  jury,  since  the  judge  had  not  certified  pursuant  to  the 
statute  6  Geo.  IV.  c,  50,  s.  34,  and  the  order  of  reference  did 
not  expressly  give  a  power  of  doing  so  to  the  arbitrator,  and 
that  the  general  term  ''  costs,"  in  this  order^  did  not  include 
those  of  the  reference  and  award  (z). 


SECTION  11. 


Part  IL 
OH.yii.s.2. 

Costs 

abide 

event. 

"The 

costs." 

Arbitrator 
no  power 
on  costs 
abiding 
event. 


OF  THE  POWEE  AND  DUTY  OF  THE  ARBITRATOR  WHEN 

COSTS  ABIDE  THE  EVENT. 

I.  Power  of  arbitrator  when  coats  abide  the  event^ — 
Instead  of  leading  the  costs  in  the  discretion  of  the  arbitrator, 
the  submission  often  proTides  that  they  shall  abide  the  event 

When  the  submission  provides  that  '*  the  costs  "  are  to  abide 
the  event  of  the  award,  that  includes  the  costs  both  of  the 
reference  and  of  the  cause  (a). 

When  costs  are  to  abide  the  event,  the  arbitrator  has  no 
control  over  them,  and  the  award  should  be  silent  respecting 
them.  It  is  an  excess  of  authority  on  his  part  to  ascertain 
their  amount  in  the  award  (6),  or  to  order  the  costs  of  the 
cause  to  be  set  off  against  the  other  party's  damages  and  costs 
in  another  action  (c),  or  to  direct  that  they  shall  be  paid  at  any 
particular  time  or  place  {d). 


i 


(?/)  Bradley  v,  Tunstow,  1  B.  & 
P.  34. 

(z)  B.  V.  Moate,  3  B.  &  Ad. 
237. 

(a)  Wood  V,  O'Kelly,  9  East, 
43G. 

(b)  Kendrick  v»  Daviea,  6  Dowl. 


693 ;  Hemsworth  v.  Brian,  1  C.  B. 
13]. 

(c)  Unsted  v,  Kidd,  1  Chitt. 
526. 

(d)  Cockbum  v,  Newton,  9  Dowl. 
676 ;  Clarke  v.  Owen,  2  H.  &  W. 
324. 
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Sometimes^  however,  he  has  an  indirect  power  of  affecting    Pabt  il 
them.    For  it  would  seem  from  the  observations  of  Parke,  B.,  ^^^"-^ 
in  a  recent  case,  that  when  the  arbitrator  has  all  the  powers  Awarding 
of  a  judge  of  Nisi  Prius,  he  may  award  speedy  execution  of  execution, 
the  costs  and  damages  in  the  cause,  and  thus  compel  an  earlier 
payment  than  the  ordinary  course  of  law  would  impose  (e). 

In  another  instance,  a  cause  and  all  matters  in  difference  Awarding 
including  a  suit  in  equity  by  the  defendants  in  law  against  ^^^ 
the  plaintiffs  in  law,  praying  for  an  injunction  to  restrain  the 
plaintiffs  in  law  from  proceeding  in  the  action,  were  referred, 
and  the  costs  of  the  action,  and  of  the  suit  in  equity,  were 
directed  to  abide  the  event  of  the  award. 

On  some  of  the  issues  in  the  action,  the  arbitrator  found 
for  the  plaintiff  with  damages,  but  as  to  so  much  of  the  suit 
in  equity  as  regarded  them,  he  awarded  that  the  plaintiffs 
should  be  restrained,  and  should  not  proceed  to  recover  the 
damages  found  for  them^  nor  costs. 

This  course  was  complained  of  as  an  unauthorized  inter- 
ference with  the  costs  of  the  cause,  which  it  was  contended 
were  to  follow  the  event  of  the  cause.  But  the  court  were  of 
opinion  that  the  arbitrator  had  not  exceeded  his  authority,  as 
the  event  of  the  award,  which  the  costs  were  to  abide,  meant 
the  ultimate  and  general  event,  and  not  that  of  each  parti- 
cular part,  and  that  as  the  suit  in  equity  prayed  an  injunction, 
the  arbitrator  clearly  had  power  to  restrain  on  equitable 
grounds  the  plaintiffs  from  recovering  that  to  which  on  legal 
grounds  they  were  entitled,  although  it  was  true  that  he  thus 
exercised  an  indirect  jurisdiction  over  the  costs  at  law  (/). 

II.  WTuit  the  event,  when  the  costs  of  the  cause  only  abide  What  the 
the  event."] — Prom  the  somewhat  ambiguous  provision  ordi-  Se^award. 
narily  inserted  in  a  submission,  referring  a  cause  and  all 
matters  in  difference,  ^  that  the  costs  of  the  cause  shall  abide 
the  event  of  the  award,"  it  is  not  always  easy  to  say  on  what 
event  the  costs  of  the  cause  are  to  depend,  whether  on  the 
event  of  the  award  as  to  the  cause,  or  on  the  general  event 
of  the  whole  award  {g), 

(e)  Bees  v.  Waters,  16  M.  &  W.      &  E.  576. 
263  ;  8.  C.  4  D.  &  L.  667.  [3)  See  Cooper  v.  Peg&  24  L.  J. 

(/)  Reeves  v,  Macgregor,  9  A.      C.  P.  167. 
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Part  II. 

OH.  VII.  8. 2, 

Costs  of 
cause 
abiding 
event  of 
cause. 


Costs  of 
cause 
abiding 
event  of 
reference. 


Arbitrator 
must  de> 
cide  cause 
separately. 


Separate 
damages 
in  cause. 


To  allow 
taxing 
costs  on 


If  the  costs  of  the  cause,  or  of  all  matters  in  difference  in 
.  the  cause,  be  to  abide  the  event  of  the  award,  and  the  sub- 
mission be  silent  as  to  the  costs  of  the  reference,  or  leave 
them  in  the  arbitrator's  discretion,  the  event  construed  to  be 
meant,  will  be  the  event  of  the  award  as  to  the  cause,  and 
not  the  general  event  of  the  award,  even  although  the  event 
of  the  whole  award  be  in  favour  of  the  party  who  fails  in  the 
action  (A). 

On  a  reference  of  a  cause  and  all  matters  in  difference  the 
costs  of  the  cause  to  abide  the  event  of  the  reference,  the 
award  found  a  verdict  for  the  plaintiff  for  259?.  in  the  action, 
and  that  the  defendant  was  entitled  to  2422.  on  the  matters 
beyond  the  cause:  the  plaintiff  was  held  entitled  to  the  costs 
of  the  action  (t). 

The  arbitrator,  therefore,  in  such  case,  is  not  justified  in 
making  a  general  award,  but  he  mwst  decide  the  cause  sepa- 
rately from  the  other  matters  in  difference,  in  order  that  there 
may  be  an  event  of  the  cause  on  which  the  costs  of  the  cause 
can  be  taxed.  And  for  this  end  it  is  necessary  that  the  cause 
should  not  merely  be  disposed  of,  but  determined  in  favour 
of  one  of  the  parties  (j).  The  proper  manner  of  deciding  the 
cause,  the  duty  of  finding  on  every  issue  joined,  the  powera 
and  duties  of  the  arbitrator  as  to  the  verdict,  damageSi  and 
judgment  have  been  fully  discussed  in  the  previous  chapter(k). 

An  award  of  a  gross  sum  in  favour  of  either  party  is  insuf- 
ficient, because  it  leaves  quite  uncertain  in  whose  favour  the 
cause  has  been  decided,  since  it  is  impossible  to  collect  from 
it  whether  the  sum  is  to  be  paid  in  respect  of  the  action,  or 
of  any  other  matters  in  difference,  so  that  there  is  no  deter- 
mination of  the  event  on  which  the  costs  of  the  cause 
depend  (I) ;  and  even  if  when  a  verdict  has  been  taken,  the 
issues  are  specifically  decided,  the  finding  is  still  defective, 


(A)  Limd  V.  Hudson,  1  D.  &  L. 
236;  Crosbie  v.  Holmes,  3  D.  & 
L.  666 ;  Highgate  Archway  Com- 
pany V.  Nash,  2  B.  &  A.  597  ; 
Pearson  v.  Archbold,  11  M.  &  W. 
477  ;  Matlock  Gas  Light  Com- 
pany V.  Peters,  25  L.  J.  Q.  B. 
273  ;  S.  C.  6  E.  &  B.  215 ;  Rey- 
nolds V,  Harris,  28  L.  J.  C.  F.  26 ; 
S.  C.  3  C.  B.  N.  S.  267, 


(»)  Stevens  v.  Chapman,  L.  R.  6 
Ex.  213. 
(J)  Learning  v,  Feamley,  In  re, 

5  B.  &  Ad.  403. 

(k)  P.  II.  ch.  6,  p.  330. 

(/)  Pearson  v.  Aichbold,  11  M. 

6  W.  477 ;  Crosbie  v,  Hohnes,  3 
D.  &  L.  566  ;  S.  C.  16  L.  J.  Q.  B. 
125.  See  Kichobon  v,  Sykes,  9 
Ex.  367. 
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becanse  as  there  are  no  specific  damages  in  the  cause,  the    FabtXI. 
costs  of  the  cause  cannot  be  taxed  on  the  verdict  (m),  ch,yii,b.2. 

And  the  arbitrator  should  assess  the  true  amount  of  debt  the  ver- 
or  damages  in  the  cause  separately,  for  in  trespass  and  case  m  J  x 
the  right  to  costs  may  often   depend  upon  the  damages  mine  right 
Mnountinff  to  forty  shillinffs  (n).    And  in  actions  on  contract  ^  ^^^*^' 

*  o    \    /  And  scale 

for  a  demand  in  the  nature  of  a  debt,  the  scale  at  which  the  of  taxa- 
coats  of  the  cause  are  taxed  depend  upon  whether  the  plaintiff  ^^^^ 
recovers  a  sum  exceeding  20L  (o). 

When  a  declaration  or  plea  contains,  as  is  very  commonly  Costs  of 
the  case,  several  claims  or  several  defences,  the  arbitrator  tive  ^ead- 
should  consider  whether  it  may  not  be  right  for  him  to  find  ings. 
for  a  party  on  some  specific  matters,  and  against  him  as  to 
the  others,  as  such  finding  may  materially  aifect  the  distri- 
bution of  the  costs  (p). 

Where,  however,  a  cause  and  all  matters  in  difference  were  what 
referred,  the  costs  of  the  cause,  reference,  and  award,  and  all  ^^^^'^^ 
other  costs  to  abide  the  event  of  the  award,  and  to  be  taxed  when 
by  the  arbitrator,  an  award  that  a  certain  sum  was  due  from  ^  ^  ' 
the  defendant  to  the  plaintiff,  and  directing  payment,  was  costs, 
held  suflScient,  though  it  did  not  show  how  the  arbitrator 
had  decided  the  cause,  what  amount  was  given  in  respect  of 
the  matters  in  difference,  or  what  portion  of  the  sum  the 
arbitrator  had  assessed  for  costs  (q). 

HL  What  the  event,  when  the  costs  of  cause  and  reference  costs  of 
abide  ihe  event.] — ^When  on  a  reference  of  a  cause  and  all  ^^^nclf 
matters  in  difference,  the  submission  provides,  that  the  costs  abiding 
of  the  cause  and  of  the  reference  are  to  abide  the  event  of  ®^®^ ' 
the  award,  that,  as  a  general  rule,  according  to  the  latest 
authorities,  will  be  construed  to  mean  the  general  event  of 
the  award,  and  each  party  will  have  to  pay  his  own  costs, 
unless  everything  be  decided  in  favour  of  one  party  (r). 


(m)  Taylor  v.  Shuttleworth,  8 
Bowl.  281 ;  Tayler  v.  Marling,  2 
M.  &  G.  55. 

(n)  Spwn  V.  Cadell,  8  M.  &  W. 
129. 

(o)  Elleman  t?.  Williams,  2  D.  & 
L.  46.  See  P.  III.  ch.  8,  s.  2, 
as  to  taxing  the  costs  of  the  cause. 
See  also  Rule  v.  Biyde,  1  Ex.  E. 
151. 


(p)  Reynolds  v.  Harris,  28  L.  J. 
C.  P.  26,  S.  0.  3  C.  B.  N.  S.  267  ; 
Gore  V,  Baker,  4  E.  &  B.  470 ; 
Crawshaw  v.  The  York  and  North 
Midland  Railway  Company,  21  L. 
J.  Q.  B.  274 ;  Kelcey  v.  Stupples, 
32  L.  J. Ex.  6;  S.  C.  1 H.  &  0. 576. 

(q)  Bradley  v.  Phelps,  6  Ex. 
897. 

(r)  Boodle  v,  Davies,  3  A.  &  E. 


380 


HOW  TO  AWAM>  AS  TO  COSTS. 


Part  II. 

OH.  VILB.2. 
No  COBtB, 

award 
finding 
part  for 
each. 


GosU 

following 

balance. 


Costs  di< 
vided. 


Hence,  where  the  costs  of  the  action,  submission,  reference, 
and  award,  and  all  other  matters  in  anywise  relating  thereto, 
were  directed  to  abide  the  event  of  the  award,  and  to  be  paid 
at  such  time  or  times  a.s  the  arbitrator  should  direct,  and  the 
award  found  some  matters  in  favour  of  each  party,  the  arbi- 
trator was  held  to  have  exceeded  his  authority  in  ^ving  any 
directions  respecting  the  payment  of  the  costs  (s). 

Where  the  costs  of  the  action  were  to  abide  the  event  of 
the  action,  and  the  costs  of  the  reference  and  award  to  abide 
the  event  of  the  award,  and  the  arbitrator  found  for  the 
plaintiff  in  the  action  for  80{.,  and  for  the  defendant  as  to 
the  matters  in  difference  beyond  the  action  for  61,,  and  ordered 
the  defendant  to  pay  the  balance  to  the  plaintiff;  each  party 
had  to  bear  their  own  costs  of  the  reference  (t). 

Supposing  there  are  several  accounts  between  two  mer- 
chants, and  they  agree  that  the  whole  accounts  shall  be 
referred  to  an  arbitrator,  the  costs  to  abide  the  result  of  the 
award,  and  the  arbitrator  finds  the  balance  upon  some  of  the 
accounts  in  favour  of  one  party,  and  upon  others  in  favour 
of  the  other,  but  the  final  balance  of  the  whole  amount  in 
favour  of  one  of  the  two,  the  result  on  which  the  right  to 
costs  depends  means  the  final  determination  of  the  whole 
matters  in  dispute,  and  the  costs  follow  the  balance :  and 
this  it  seems  is  the  case,  although  an  action  has  been  com- 
menced in  respect  of  some  of  the  matters  in  account,  and 
the  cause  and  all  matters  in  difference  have  been  referred, 
the  costs  of  the  cause,  reference,  and  award,  to  abide  the 
result  of  the  award,  and  the  arbitrator  has  determined  that 
in  the  action  the  plaintiff  is  entitled  to  recover  a  certain 
amount,  but  that  on  the  balance  of  all  the  accounts,  taking 
into  consideration  the  sum  found  due  in  the  action,  the 
plaintiff  is  indebted  to  the  defendant  (u). 

On  a  like  reference  the  award  found  37Z.  due  on  the 
money  counts  from  defendant  to  plaintiff,  a  like  sum  and 


200; 
483; 
J.  C. 
691  ; 
C.P. 

w 

200. 


Jonea  «.  Powell,  6  Dowl. 
Qribble  v.  Buchanan,  26  L. 

P.  24 ;  S.  C.  18  C.  B.  Rep. 
Reynolds  v.  Harris,  28  L.  J. 
26  ;  S.  C.  3  C.  B.  N.  S.  267. 
Boodle  V,  Davies,  3  A.  &  E. 


(rt  Gribble  V.  Bachanan,  26  L. 
J.  C.  P.  24 ;  S.  C.  18  C.  B.  Rep. 
691. 

(«)  Hemsworth  «.  Brian,  1    C. 

B.  131  ;  Dunhill  v.  Ford,  37  L.  J. 

C.  P.  32 ;  S.  C.  L.  R.  3  C.  P.  36. 
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2L  108.  due  from  plaintiff  to  defendant  on  a  set-off,  on  a    Pabt  II. 

count  for  trover  40Z.  damages  against  the^defendant.     The  _J ! .' 

court  held  the  plaintiff  entitled  to  the  costs  of  the  action, 
the  defendant  to  the  costs  of  proving  the  set-off,  but  neither 
party  to  the  costs  of  the  reference  or  av^ard  (v). 

On  a  claim  by  a  contractor  for  making  seven  separate  Costs  not 
portions  of  a  railway  under  seven  distinct  contracts,  the  ^^  ^' 
action  and  all  matters  being  referred,  the  costs  of  the  cause 
and  reference  to  abide  the  event,  it  was  held  that  the 
arbitrator  need  not  award  separately  as  to  each  portion, 
the  costs  not  being  distributive  according  to  the  result  of 
each  (x). 

Where  an  action  of  trover  for  com  was  referred,  the  costs  when 
to  abide  the  event  of  the  award,  and  the  arbitrator  awarded  f^ 

follow 

to  the  plaintiff  a  right  of  entering  into  the  defendant's  bam,  general 
but  did  not  decide  the  action,  it  was  held  that  as  the  event  ^^^er 
was  substantially  in  the  plaintiff's  favour,  the  plaintiff  was  arbitrator 
entitled  to  his  costs,  and  the  court  noticed  the  distinction  cide  cause, 
that  the  costs  were  to  abide  the  event  ^'  of  the  atcard,*^  and 
not "  of  the  action  "  (y). 

When  the  costs  of  the  suit,  reference,  and  award,  are  to  Awarding 
abide  the  event  of  the  award,  and,  independently  of  the 
cause,  the  award  is  partly  in  favour  of  the  plaintiff,  and  partly 
of  the  defendant,  as  the  event  of  the  award  as  to  costs  has 
been  already  determined  by  this  finding  to  be,  that  each 
party  shall  pay  his  own,  it  is  not  incumbent  on  the  arbitrator 
to  make  a  legal  termination  of  the  cause  in  favour  of  either 
party.  On  this  ground,  where  an  action  for  the  price  of  some 
flints  sold  and  delivered,  and  also  for  the  use  and  occupation 
of  a  gravel  pit,  was  referred,  with  all  matters  in  difference, 
the  costs  of  the  suit,  reference,  and  award,  being  to  abide 
the  event  of  the  award,  the  court  supported  the  award,  which 
directed  the  defendant  to  deliver  a  certain  quantity  of  flints 
to  the  plaintiff,  and  the  plaintiff  to  pay  the  defendant  a 
specified  sum,  upon  payment  of  which  the  award  ordered 
that  all  proceedings  in  the  action  should  cease,  and  that 

{v)  Woodhams  v,  Woodhams,  25  preceding  division  of  this  section 

L.  T.  460  as  to  the  advantage  and  effect  of 

(x)    CrawBhaw  v.  The  York  and  distributive  findings,  p.  378. 
North   Midland    Bailway   Com-         (y)  Anon.  1  Smith,  426. 
pany^  21  L.  J.  Q.  B.  274.    See  the 


action  to 
cease. 
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Past  II.    each  party  should  give  the    other    a    general  release,  ibe 
CH.VII.S.2.  arbitrator  expressing  no  opinion  respecting  the  merits  of 

the  action  (z). 
Costs  of  But  although  it  may  not  be  absolutely  necessaxy,  it  is 

abiding       advisabic  in  all  cases,  if  possible,  to  decide  on  the  merits  of 
event  of      ^j^^  cause  separately,  for  in  some  cases  where  the  costs  of 

cause.  *^  '' ' 

the  cause,  and  of  the  reference  and  award,  were  to  abide  the 
event  of  the  award,  the  court  have  construed  the  submission 
to  mean  that  the  costs  of  the  cause  were  to  depend  on  the 
event  of  the  award  as  to  the  cause  (a),  and  in  one  instance, 
when  the  cause  was  decided  for  the  defendant,  and  the 
general  event  of  the  reference  was  for  the  plaintiff,  directed 
the  master  to  tax  the  defendant  his  costs  of  6uit>  and  give 
the  plaintiff  the  costs  of  the  reference  (b). 
Costs  ol  From  the  peculiar  terms  of  the  submission,  and  the  nature 

abid^g       of  the  subject-matter,  the  direction  that  costs  are  to  abide 
event  of      ^Jjq  event  of  the  award,  has  been  in  particular  cases  con* 
strued  to  mean  that  the  costs  of  each  matter  are  to  abide  the 
decision  on  that  matter.    An  action  of  replevin,  and  two 
actions  of  ejectment  were  referred,  together  with  the  subject- 
matters  thereof,  in  one  submission,  and  it  was  also  agreed 
*^  that  the  costs  of  the  said  several  actions,  and  of  all  matters 
and  things  relating  thereto,  shall  abide  the  event  of  the 
award,  and  be  borne  and  paid  by  the  parties  at  such  time 
and  in  such  manner  as  the  same  shall  be  thereby  ordered  to 
be  paid,  and  that  the  costs  and  charges  of  the  submission^ 
reference,  and  award,  shall  be  in  the  discretion  of  the 
arbitrators.''     The  arbitrators  found  two  actions  in  &vour  oC 
one  party,  and  one  in  favour  of  the  other,  and  then  directed 
the  costs  of  each  action  severally  to  be  paid  by  the  losing 
party  in  each  on  a  particular  day.    It  was  objected  that 
the  arbitrators  had  no  power  over  the  costs,  as  the  event 
of  the  award  was  not  wholly  one  way ;  but  the  court  held 
the  arbitrators    right    in  their  directioni   as  in  substance 
several  actions,  and  nothing  more,  being  referred,  the  agree- 
ment that  the  costs  of  the  actions  should  abide  the  event 


(«)  Yates  V.   Knight,    2  Bing.      R.  327. 
N.  C.  277,  (6)  Chittenden  v.  Walker,  3  A- 

(a)  Eardley  v.  Steer,  2  C.  M.  &     &  E.  691. 
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of  the  award,  meant  the  event  of  the  award  as  to  each  action    p^^t  ii. 
distributively  {c).  cii.YiL^,2. 

But  where  an  action  and  a  suit  to  restrain  the  plaintiff  at  Costs  of 
law  from  proceeding  with  the  action  were  referred,  the  costs  ^^  ^^ 
of  the  action  and  suit  to  abide  the  event  of  the  awards  the  abiding 
court  held  that  the  event  which  the  costs  were  to  abide,  f^J. 
meant  the  ultimate  and  general  event,  and  not  that  of  each 
particular  part  (c2). 

By  the  agreement  of  reference  between  M.  and  W.  refer-  Costa  of 
ring  all  matters  in  difference,  it  was  provided  that  an  action  to  include 
by  M.  asainst  W.  should  be  discontinued,  and  that  the  costs  of  ^^?  ^^ 

,  action. 

the  reference  and  award,  including  the  costs  of  the  action, 
should  abide  the  event  of  the  arbitration.  The  arbitrator 
found  that  W.  was  not  guilty  of  the  charges  alleged  in  the 
action,  but  owed  M.  a  certain  sum.  The  Court  of  Queen's 
Bench  held  neither  party  entitled  to  costs  (e).  And  it  was 
subsequently  decided  by  the  Court  of  Exchequer,  that  the 
one  party  who  had  paid  the  umpire's  charges  in  order  to  take 
up  the  award,  was  entitled  to  recover  half  the  amount  by 
action  from  the  other  (/). 

Where  a  verdict  was  taken  subject  to  a  reference,  to  an  Costs  of 
arbitrator  to  find  the  facts  and  state  a  case,  the  costs  of  the  ^  b^^Sta 
reference  and  arbitration,  and  special  case,  to  be  costs  in  the  ^^  <^^>^ 
cause,  and  to  abide  the  event  thereof,  and  the  court  below 
gave  judgment  for  the  plaintiff^  but  that  was  reversed  in  the 
Exchequer  Chamber ;  the  court  held  that  the  event  meant, 
not  the  ultimate  event,  but  the  event  as  if  there  had  been  a 
trial  at  law  and  no  reference  at  all  (^). 

IV.  Ejfect  of  the  award  when  costs  abide  the  event] — When  Award 
the  costs  of  the  cause  are  to  abide  the  event  of  the  award,  ^^rer!^' 
the  costs  which  are  allowed  are  generally  these  costs  only  ^^^ 
which  would  have  followed  the  legal  event,  had  the  conclu- 
sion arrived  at  by  the  award  been  obtained  in  the  ordinary 
coarse  of  law. 

Thus,  on  a  reference  taking~place  after  a  verdict  for  the  Costs  of 

first  trial 

(c)  Jones  V,  Powell,    6  DowL      J.  Q.  B.  109. 
^3.  •  (/)  Marsack  v.  Webber,   6  H. 

{d)  Beeves  v.   Mac^egor,  9  A.      &  N.  1. 

^?;?.^-      ,        «r..  .  (9)  Whaley  t;.  Laiug,  6  H.  &  N. 

(«)  Marsack  v.  Webber,  29  L.      480,  S.  C.  29  L.  J.  Ex.  313. 
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Paet  il    plaintiff  and  a  rule  for  a  new  trial,  the  costs  of  the  cause  to 

OH  VII  B.  2 

— ! '  abide  the  event,  the  arbitrator  found  for  the  defendant  on 

all  the  issues ;  it  wa^i  held,  that  as,  if  there  had  been  a  second 
trial,  neither  party  would  have  been  entitled  to  the  costs  of 
the  first  trial,  the  finding  of  the  arbitrator  gave  the  defendant 
Costs  of      no  claim  to  those  costs  {h).    So  where  the  costs  of  a  cause 
^?^  tiS     referred  at  Nisi  Prius  were  to  abide  the  event,  and  the  arbi- 
trator awarded  that  there  was    not   anything  due  to  the 
plaintiffs,  it  was  held,  that  as  the  plaintiffs  were  suing  as 
executors,  they  were  not  liable  to  pay  costs  to  the  defendant, 
as  they  would  not  have  been  liable  had  the  cause  been  so 
Dama^res     decided  by  the  verdict  of  a  jury  (i).     So  also  where  on  a 
under  40#.    gj^jQ^^p  reference  the  arbitrator  awarded  that  the  plaintiffs 
demand  was  thirty-seven  shillings  only,  a  sum  under  forty 
shillings,  the  court  made  absolute  a  rule  referring  it  to  the 
master  to  tax  the  defendant  his  costs  of  the  action,  since  if 
a  jury  had  arrived  at  a  like  result,  they  would  have  permitted 
a  suggestion  to  have  been  entered  to  entitle  the  defendant  to 
costs  (fc). 
Beferenoe        In  an  action  for  breach  of  covenant  in  a  farming  lease,  the 
2^^         declaration  complained  that  the  defendant  had  not  paid  for 
finding  for   certain  expenses,  had  not  farmed  his  land  in  a  proper  manner, 
one  of         had  not  left  proper  fallows,  and  had  carried  off  straw  from 
"*Tt"^  •     the  farm.    After  plea,  the  cause  was  by  judge's  order  referred 
the  canae,    to  arbitration,  "  the  costs  of  the  reference  to  abide  the  event." 
An  award  found  for  the  plaintiff  for  sixteen  shillings  on  the 
breach  charging  the  defendant  with  removing  straw ;  and 
that  the  plaintiff  had  sustained  no  damage  by  reason  of  any 
of  the  other  alleged  breaches.    The  Court  of  Exchequer  held 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  refer- 
ence, and  drew  a  distinction  between  a  reference  before  issue 
joined,  and  one  where  a  verdict  has  been  taken  subject  to 
the  reference ;  and  Pollock,  C.B.,  said,  "  In  the  latter  case  the 
plaintiff  gets  his  costs  on  the  issues  on  which  he  succeeds, 
and  the  defendant  his  on  the  issues  on  which  he  succeeds ; 
and  when  on  the  whole,  by  gaining  on  the  issues  in  the  cause 

(^)  Thomaa  v.  Havkes,  1  Dowl.  R.  138. 

N  S.  346  ;  Summers  v,  Formby,  (k)  Butler   v.    Grubb,  cited  in 

1  k  &  C.  100.  Swinglehurst  v.  Altham,  3  T.  B, 

({)  Highnam   v.  Hassell,  cited  136. 
in  Swingieharst  v.  Altham,  3  T. 
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the  plaintiff  succeeds,  he  gets  the  general  costs  of  the  cause.  Part  ii. 
But  when  there  is  a  reference  of  an  action  before  issue  joined,  ^"'^ 
with  an  agreement,  as  here,  that  the  costs  are  to  abide  the 
CTent,  and  the  plaintiff  succeeds  as  to  a  very  small  part  of 
the  claim  for  which  he  brings  his  action  against  the  defend- 
ant, and  fails  as  to  the  greater  part  of  his  claim,  is  he  to  be 
entitled  to  the  costs  of  the  reference  against  the  defendant  ? 
I  think  not.  If  I  am  asked  who  has  succeeded  in  the  present 
case,  I  say  the  defendant  "  (/). 

The  attention  of  the  court  was  there  called  to  the  case  of 
Wigens  v.  Cook  (m),  which  was  a  reference  at  Nisi  Prius, 
the  record  being  withdrawn,  and  the  plaintiff,  who  had 
had  awarded  to  him  a  farthing  damages  ou  one  of  many 
counts,  was  held  entitled  by  the  Court  of  Common  Pleas 
to  the  costs  of  the  cause  which  were  to  abide  the  event  of 
the  award. 

Where,  however,  "  all  matters  in  difference  in  the  cause  "  ^^'^^^ 

1  1  •   1      J  .  amount 

in  an  action  on  the  case  to  try  a  right  to  a  watercourse  were,  recovered 

after  issue  joined,  referred  by  a  judge's  order,  the  costs  of  ^^  verdict. 

the  cause  to  abide  the  event  of  the  award,  but  no  power  was 

given  to  the  arbitrator  to  certify  under  the  statute  3  &  4 

Vict.  c.  24,  s.  2,  and  the  arbitrator  found  for  the  plaintiff  on 

all  the  issues,  with  sixpence  damages,  Coleridge,  J.,  remarking  Reference 

that  the  above-mentioned  statute  did  not  apply  in  terms,  as  verdict. 

the  plaintiff  did  not  recover  his  damages  by  the  verdict  of  a 

jury,  held  the  plaintiff  entitled  to  full  costs,  construing  the 

submission  to  mean  that  the  payment  of  costs  should  follow 

the  event  of  the  award,  namely,  that  he  in  whose  favour  the 

decifdon  was,  should  be  paid  by  the  other  party  the  costs  of 

the  suit  {n).     That  decision  has  been  recently  followed  in  a 

case  where  the  record  was  withdrawn,  and  the  arbitrator, 

who  had  all  the  powers  as  to  certifying  as  a  judge  at  Nisi 

Prius,  had  on  one  count  out  of  many  awarded  a  farthing 

damages,  but  had  not  certified  (o).     So  where  a  cause  was 

referred  before  trial,  the  costs  of  the  cause  to  abide  the  event, 

and  the  arbitrator  awarded  in  the  plaintiff's  favour  SI.,  the 

(0  Keloey  t>.  Stnpples,  32  L.  J.  S.  784  ;  S.  C.  28  L.  J.  C.  P.  312. 

Ex.  6 ;  S.  C.  1  H.  &  C.  676.    See  (n)  Griffiths  v,  Thomas,  15  L.  J. 

P.  III.  ch.  8,  8.  2,  as  to  taxation  Q.  B.  336 ;  S.  0.  4  D.  &  L.  109. 

of  coBts.  (p)  Wigens  v.  Cook,  28  L.  J.  C. 

(m)  Wigens  v.  Cook,  6  C.  B.  N.  P.  312 ;  S.  C.  6  C.  B.  N.  S.  784. 
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court  held  that  the  plaintiff  waa  entitled  to  the  costs  of  tlie 
cause,  and  was  not  haired  hy  the  County  Court  Act,  13  &  14 
Vicf.  c.  61,  s.  11  (j)).  So  in  an  action  of  slander  referred 
after  issue  joined,  where  the  arbitrator  found  for  the  plaintiff 
on  one  of  three  counts  and  gave  twenty  shillings  damages, 
the  court  held  the  plaintiff  eittitled  to  costs,  the  reference 
being  before  verdict  (q).  But,  in  recent  instances,  where  a 
verdict  has  been  taken  subject  to  the  reference,  an  award  for 
the  plaintiff  of  less  than  forty  shillings  damages  has  been 
held  to  bar  his  right  to  costs,  as  amounting  to  a  recovery  by 
verdict  of  a  jury  within  the  above-mentioned  statute,  and 
Griffitfis  V.  Thomas  {r)  was  distinguished  as  being  the  case 
of  a  reference  before  verdict  (s).  Though  the  cause  and  all 
matters  be  referred  on  a  verdict  taken  subject  to  the  reference, 
the  same  rule  applies  that  the  costs  of  the  cause  follow  as  on 
a  verdict  (t). 

On  a  compulsory  reference  to  the  master,  '*  costs  to  abide 
the  event,'*  where  the  master  certified  for  the  plaintiff  for 
31.  7d,  6(1,  it  being  shown  that  the  matter  arose  within  the 
jurisdiction  of  the  Sheriffs'  Court  of  London,  it  was  held 
that  the  costs  followed  the  legal  event,  and  that  the  plaintiff 
was  deprived  of  his  costs  by  the  London  Small  Debts  Act, 
15  &  16  Vict.  c.  Ixxvii. ;  and  the  court  distinguished  the 
case  of  Wigena  v.  Cook  (u)  and  Jones  v.  Jofies  (x)  as  being 
references  by  consent  before  trial  (y).  It  does  not  seem 
probable  that  any  distinction  will  be  made  on  this  point 
between  references  by  consent  and  compulsory  references  («). 
The  guiding  rule,  whether  the  reference  is  before  or 
after  verdict,  has  been  recently  abandoned  by  the  Court 
of  Queen-s  Bench  as  unsound,  and  the  true  rule  stated  to 


(p)  Jones  V.  Jones,  29  L.  J.  C. 
P.  151  ;  S.  C.  7  C.  B.  N.  S.  832. 

{q)  Fream  v.  Sargent,  32  L.  J. 
Ex.  281 ;  S.  C.  2  H.  &  C.  293. 
See  also  Owens  v.  Vanhomrigh, 
14  Iriflh  C.  L.  R.  Q.  B.  362. 

(r)  15  L.  J.  Q,  B.  336  ;  S.  C.  4 
D.  &  L.  109. 

(s)  Cooper  r.  Pegg,  24  L.  J.  C. 
P.  167  ;  Reid  v.  Ashby,  13  C.  B. 

897. 

(0  Smith  V,  Edge,  33  L.  J.  Ex.  9; 
S.  C.  2  H.  &  C.  Co9, 


00  6  C.  B.  N.  S.  784  ;  S.  O.  28 
L,  J.  C.  B.  312. 

(x)  7  C.  B.  N.  S.  832  ;  S.  C.  29 
L.  J.  C.  P.  151. 

(y)  Robertson  v,  Sterne,  31  L. 
J.  C.  P.  362. 

(z)  Smith  V.  Edge,  33  L.  J.  Ex. 
9,  per  Bramwell,  B.  See  Webb  v, 
Sanderson,  in  notis,  2  H.  &  C. 
984  ;  Cowell  «.  Amman  Aberdare 
Colliery  Company,  12  L.  T.  N.  S. 
150. 
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be  tliat>  whenever  the  plaintiff  is  entitled  to  judgment  in  Fabt  ii. 
the  action  and  gets  damages  in  the  action,  and  the  case  is  ^^^^'^'  ' 
such,  that  if  there  had  heen  no  reference,  the  plaintiff  wotdd, 
by  virtue  of  the  County  Court  Act,  have  lost  his  costs  in  the 
cause,  so  does  he  equally  lose  them,  when  there  is  a  refer- 
ence which  fixes  the  amount^  unless  he  gets  the  necessary 
certificate  (a), 

A  determination  of  a  cause  by  an  arbitrator,  where  a  Whende- 
verdict  has  been  taken  subject  to  the  reference,  has  often  ^^ted 
been  held  equivalent  to  a  trial,  so  as  to  entitle  the  defendant  f°^  *^ 

_  ,  large  sum. 

to  costs  under  the  43  O.  III.  c.  46,  s.  3,  where  the  plaintiff 
does  not  recover  the  sum  for  which  the  defendant  was 
arrested,  and  the  arrest  was  made  without  reasonable  and 
probable  cause  (b),  A  similar  decision  has  been  arrived  at 
with  regard  to  applications  under  the  statute  12  &  13  Vict, 
c.  106,  B.  86,  where  the  plaintiff  makes  an  affidavit  as  to 
the  amount  of  the  debt,  without  reasonable  or  probable 
grounds  (c).  Nor  is  he  precluded  from  applying,  on  the 
ground  of  other  matters  in  difiference  being  referred  by  the 
same  submission,  if  the  arbitrator  have  made  a  separate 
adjudication  as  to  the  cause  (d).  But  where  a  cause  was 
referred  before  trial,  the  costs  to  abide  the  event,  and  there 
was  no  award  of  a  verdict,  the  defendant  was  held  not 
entitled  to  costs  under  the  48  G.  III.  c.  46,  s.  3,  on  the 
ground  that  the  sum  awarded  the  plaintiif  was  not  money 
recovered  in  the  action  within  the  meaning  of  the  statute  (e), 
even  when,  by  the  submission,  the  costs  were  to  abide  the 
event  in  like  manner  as  on  a  verdict  (/). 

Where  in  an  action  for  356i.  the  defendant  A.  after  paying  piaintiff 
319?.  to  the  plaintiff,  pleaded  the  nonjoinder  of  B.  and  C.  as  recovering 
co-contractors,  and  the  plaintiff  thereupon  added  them  as  20^. 
defendants,  and  the  cause  was  referred  at  the  trial,  costs  of 


(a)  Gowell  v.  Amman  Abeidare 
Colliery  Company,  12  L.  T.  N.  S. 
150. 

(6)  ^kmmttv  v,  Grosvenor,  2  C. 
&  M.  341 ;  Summers  v,  Formby,  1 
B.  &  C.  100 ;  Silversides  v.  Bow- 
ley,  1  Moore,  92  ;  Rowe  v.  Rhodes, 

2  C.  &  M.  379 ;  Reynolds  v.  Flower, 

3  M.  &  Sc  801 ;  Payne  v,  Acton, 
1  B.  &  B.  278  ;  Watkins  v.  O'Gor- 
mux  Mahon,  5  Dowl.  178. 


(c)  Deere  v.  Kirkhouse,  20  L.  J. 
Q.  B.  195  ;  Hill  v.  Merritt,  26  L. 
J.  Ex.  126  ;  Foster  v.  Hanson,  1 
H.  &  N.  756. 

(d)  Jones  v.  Jehu,  6  Dowl.  130. 

(e)  Keene  v,  Deeble,  3  B.  &  C. 
491  ;  Stevens  r.  Russell,  1  H.  &  N. 
752. 

(f)  Holder  v.  Raitt,  2  A.  &  E. 
445. 
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the  cause  to  abide  the  event  of  the  award,  and  the  arbitrator 
directed  the  verdict  to  stand  for  3L,  and  refused  to  certify 
for  costs ;  it  was  held  that  the  plaintiff,  having  in  his  action 
against  the  three  defendants,  recovered  less  than  20Z.,  was  not 
entitled  to  the  costs  of  the  cause  even  as  against  A.  (g). 

Where  a  cause  and  all  matters  in  difference  were  referred, 
the  costs  of  the  cause  to  abide  the  event  of  the  award,  and 
the  arbitrator  found  that  at  the  commencement  of  the  suit 
theie  was  due  from  the  defendant  to  the  plaintiff  45i.,  and 
that  the  plaintiff  had  no  reasonable  or  probable  cause  for 
arresting  the  defendant  (as  he  had  done)  for  179?.,  and  that 
the  defendant,  by  means  thereof,  was  entitled  to  compensa- 
tion to  the  amount  of  20Z. ;  the  court,  in  the  exercise  of 
their  discretion,  refused  to  allow  the  defendant  costs  under 
the  43  G.  III.  c.  46,  inasmuch  as  by  the  terms  of  the  sub- 
mission the  costs  were  to  abide  the  event  of  the  award,  and 
that  was  in  favour  of  the  plaintiff  (A). 

In  a  recent  case,  the  question  was  raised,  but  not  decided, 
whether  the  5  &  6  Vict.  c.  122,  s.  19,  which  provides  for 
giving  costs  to  the  defendant  when  the  plaintiff  shall  not 
recover  the  amount  of  the  sum  for  which  he  has  filed  an 
affidavit  of  debt,  and  it  appears  to  the  court  that  he  had  no 
reasonable  or  probable  cause  for  making  the  affidavit  for  the 
amount,  applied  to  causes  determined  by  awards  (i). 

Where  a  replevin  suit  not  at  issue  was  referred,  the  costs 
to  abide  the  event,  and  the  arbitrator  awarded  in  favour  of 
the  defendant,  it  was  held  that  the  defendant  was  not  entitled 
to  double  costs  under  the  statute  11  G.  II.  c.  19,  s.  22,  as 
that  Act  gives  double  costs  against  a  plaintiff  in  replevin 
only  in  three  cases>  namely,  when  he  is  nonsuited,  dis- 
continues his  action,  or  has  judgment  given  against  him ; 
though  had  the  arbitrator  awarded  a  discontinuance  it  would 
perhaps  have  been  different  (j).  An  action  to  recover  the 
treble  value  of  tithes  not  set  out  under  2  &  3  £.  VI. 
c.  13,  having  been  referred  after  demuiTcr,  and  the  arbitrator 
having  awarded  the  single  value  to  be  less  than  61,  13a.  4(i» 


(g)  Balmain  v,  Lickford,  L.  B. 
10  C.  P.  203. 

{h)  Thompson  v,  Atkinson,  6  B. 
&  C.  193.  See  also  Turner  r. 
Prince,  2  M.  &  P.  305. 


(t)  Higginson  v,  Broadhurst,  1 
D.  &  L.  490. 

(j)  Gumey  v,  Buller,  1  B.  &  A. 
670. 


Case 
within 
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the  plaintiff  was  held  not  entitled  to  costs  on  the  counts  for    Pabt  11. 
the  penalty  under  the  statute  8  &  9  W.  III.  c.  11,  s.  5,  the  ' 

value  not  having  been  found  by  the  jury  (k) ;  but  full  costs 
were  given  when  there  was  a  verdict  taken  subject  to  the 
reference,  and  the  arbitrator  directed  a  verdict  to  be  entered 
fur  the  treble  value,  11, 10s.  (I).  An  award  of  less  than  5Z., 
on  the  reference  of  a  cause  within  the  jurisdiction  of  the  Court  of 
London  Court  of  Requests,  deprives  the  plaintiff  of  his  right  Act"^ 
to  costs  (m),  although  there  is  no  verdict  (n). 

Where  a  party  claiming  compensation  under  aRailway  Act,  ^^^  o^ 
agreed  to  refer  his  claim  to  arbitration,  instead  of  taking  the  gation 
verdict  of  a  jury  under  the  provisions  of  the  Act,  and  the  "^^i^fy- 
deed  of  reference  and  the  award  were  silent  about  costs,  the 
party  was  not  held  entitled,  on  account  of  an  award  in  his 
favour,  to  claim  the  costs  of  the  reference  from  the  company, 
although,  had  a  jury  given  him  by  their  verdict  a  similar 
amount  of  compensation,  he  would,  according  to  the  statute, 
have  been  entitled  to  the  costs  of  summoning  the  jury,  the 
expenses  of  a  bond  which  the  party  was  bound  to  execute, 
and  the  expenses  of  witnesses  (o). 

For  the  purposes  of  costs  under   the  Small  Debts  Act  Coata 
an  award  in  a  cause  referred  after  issue  joined,  giving  the  ^^ 
plaintiff  less  than  20L,  seems  to  stand  on  the  same  footing  as  "De^^ 
a  verdict  (p), 

V.  Supporting  award  defective  as  to  coats!] — The  award  if  Waiving 
defective  in  the  finding  as  to  costs,  may  in  many  cases  be  ^t&*^ 
sustained  as  to  the  rest,  if  the' party,  in  whose  favour  it  is, 
desire  it,  by  his  consenting  to  waive  his  right  to  costs  on 
the  higher  scale,  or  to  costs  of  certain  issues,  or  to  all  costs, 
or  allowing  costs  undisposed  of  to  his  opponent,  so  that  his 
opponent  cannot  be  prejudiced  by  the  omission  of  the  arbi- 
trator (g). 

(&)  Barnard  v,  Mo8s,  1  H.  Bl.  Q.  B.  304. 

107.  ip)  Morris  v,  Bosworth,  2  E.  & 

(0  Pedley  r.  Frampton,  2  Chitt.  B.  213. 

156.  {q)  Morgan  v.  Smith,  1  Dowl. 

(m)  39  &  40  Geo.  3  c.  104,  s.  N.  S.  617  ;  England  v.  Davison, 

12,  Local  Act.  9  Dowl.  1052  ;  Taylor  v.  Shuttle- 

(n)  Day «.  Meams,  2  Chitt.  157.  worth,   8  Dowl.   281;    Tayler  r. 

See  Holden  v.  Newman,  13  East,  Marline,  2  M.  &  G.  65  ;  Smith  v, 

160.  Reece,  6  D.  &  L.  520  ;  Leeming  v, 

(o)  Reynal,  Ex  parte,  16  L.  J.  Feamlev,  5  B.  &  Ad.  403. 
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On  a  reference  as  to  the  amount  of  damages  to  be  paid  by 
the  defendant^  who  was  to  pay  all  costs,  the  court  granted  a 
rule  to  compel  him  to  pay  the  damages  awal'ded,  as  they  were 
separable  from  the  direction  as  to  costs,  which  was  objected 
to  by  the  defendant  as  insufficient,  and  no  application  was 
made  for  costs  (r). 
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SECTION  III. 

OF  THE    DUTY  OF    THE    ARBITRA.T0R    WHEN    EMPOWEBKD    TO 

CEBTIFY  FOR  COSTS. 

By  special  provisions  inserted  in  orders  of  reference  the 
arbitrator  is  frequently  authorized  as  a  judge  of  Nisi  Prius  to 
grant  various  certificates  affecting  the  right  to  costs  or  the 
amount  of  costs. 

Care  should  be  taken  to  see  that  such  provisions  are  in- 
serted in  the  submission^  for  cases  of  hardship  often  arise 
when  the  submission  does  not  give  the  arbitrator  such  power. 
In  an  action  of  trespass  referred,  the  costs  to  abide  the  event, 
the  arbitrator  awarded  five  shillings  damages  for  an  assault 
by  the  defendant  in  attempting  to  exercise  a  right  of  way 
negatived  by  the  arbitrator :  the  court  held  the  event  meant 
the  legal  event,  and  that  under  the  statute  22  &  23  C  IL 
c.  9,  the  plaintiff  could  recover  no  more  costs  than  damages, 
as  the  arbitrator's  award  was  not  tantamount  to  a  judge's 
certificate  under  that  Act,  and  such  certificate  was  necessary 
to  entitle  the  plaintiff  to  full  costs  (s).  Even  where  the 
arbitrator,  giving  ten  shillings  damages  for  a  trespass,  awarded 
in  terms  that  the  trespass  was  wilful,  the  court  held  they 
could  not  give  the  plaintiff  his  full  costs  of  suit,  though  they 
regretted  that  provision  for  supplying  the  want  of  the  judge's 
certificate  had  not  been  made  in  the  submission  (t).  So  where 
an  indictment  removed  by  the  defendant  into  the  Queen's 
Bench,  and  made  a  special  jury  cause  at  the  instance  of  the 


(r)  Uoyd  v.  Spittle,  6  D.  &  L.  Chitt  183. 
531.  (t)  Ward  v.  Mallinder,  6  Enst, 

(a)  SwiDglehurst  t.  Altham,  3  489. 
T.  B.  138  ;  Willifl  v.  Osborne,  1 


CERTIFYING  FOR  COSTS.  391 

prosecutors,  was  on  the  trial  referred,  and  the  order  of  refer-    Part  li. 
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ence  provided,  that  if  the  arbitrator  were  of  opinion  that  the  _J LU 

defendant  was  guilty  and  the  prosecutors  entitled  to  costs, 
the  defendant  agreed  to  pay  the  costs,  and  the  arbitrator  did 
so  find ;  the  court  held  that  the  prosecutor  could  not  recover 
the  costs  of  the  special  jury,  since  the  judge  had  not  certified 
for  those  costs  pursuant  to  the  6  6.  lY.  c.  50,  s.  34,  and  the 
order  of  reference  gave  no  such  power  expressly  to  the  arbi- 
trator (u). 

In  many  cases  an  express  clause  is  very  properly  inserted  Certafying 
in  the  subniiBsion  empowering  the  arbitrator  to  certify  that  to  be  tried 
the  cause  was  a  fit  one  to  be  tried  before  a  judge  of  the  ]^^^  » 
superior  courts,  so  that  if  the  plaintiff  recover  less  than  201. 
he  may  have  his  costs  taxed  for  him  on  the  higher  scale  if 
the  arbitrator  think  fit  to  grant  a  certificate  (x). 

If  the  submission  omit  such  a  provision,  the^  arbitrator's  Jadge 
certificate  will  not  be  of  any  force  of  itself,  but  if  the  cause  tify^aTaiiy 
were  referred  at  Nisi  Prius  it  may  form  the  ground  of  an  *^e. 
application  to  the  judge  before  whom  the  cause  was  brought 
on  for  trial,  who  in  the  exercise  of  his  discretion  would 
probably,  under  the  circumstances,  grant  a  certificate  to  the 
same  effect  (y) ;  for  this  certificate  may  be  granted  by  the 
judge  at  any  time  (z),  though  it  cannot  be  made  by  the  court 
after  the  judge's  death  (a). 

If  the  arbitrator  have  a  power  to  certify,  and  omit  to  Power 
exercise  it,  the  judge  before  whom  the  cause  came  on  for  trial  u^ju^e 
cannot,  it  seems,  grant  a  certificate,  his  power  being  trans-  ^  arbitra- 
ferred  by  the  submission  to  the  arbitrator  (6).  *""'• 

But  a  power  given  to  the  arbitrator  to  certify  as  a  judge  at 
Nisi  Prius  does  not  prevent  a  judge  at  chambers  afterwards 
certifying  under  the  stat.  13  &  14  Vict.  c.  61,  s.  13,  that  the 
county  court  and  superior  court  had  concurrent  jurisdic- 
tion (c). 

Although  the  statute  5  G.  IV.  c.  30,  s.  34,  provides  that  Arbitrator 

{«)  B.  V.  Moate,  3  B.  &  Ad.  237.  67. 

See  Finlayson  v.  M*Leod,  1  B.  &  (z)  Ivey  v.  Young,  5  Dowl.  450. 

A.  663.  (a)  Astley  v,   Joy,  9  A.  &  E. 

(x)  Hallain  v.  Smith,   7  Dowl.  702. 

394  ;  Smith  v.  Hurley,  27  L.  T.  (b)  Richardson  v,  Kensitt,  6  M. 

426.  &  G.  712. 

(if)  Nokes  V.  Frazer,  3  Dowl.  (c)  Sharp  v.  Eveleigh,  20  L.  J. 

339  ;  Broggref  v,  Hawke,  6  Dowl.  Ex.  282. 
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Part  II.  the  judge  shall  immediately  after  the  verdict  certify  on  the 
cH.vn.8.8.  j^^  ^y  ^^g  record  that  the  cause  was  proper  to  be  tried  by  a 
tify  in        special  jury,  the  arbitrator,  when  clothed  by  the  submission 

&YF]u*u  for  «  

costs  of       yf'^ia.  the  same  powers  as  the  judge  of  Nisi  Prius,  must  em- 
special        hody  his  certificate  in  his  award,  for  as  soon  as  he  has  once 
awarded  his  power  is  at  an  end  ;  so  that  if  after  making  his 
award,  he  indorse  on  the  back  of  the  record  a  certificate  that 
the  cause  was  proper  to  be  tried  by  a  special  jury,  such  cer- 
tificate is  of  no  avail  to  entitle  the  successful  party  to  the 
costs  of  the  special  jury  {d). 
Certifying       After  an  application  to  a  judge  to  strike  out  the  first  or 
matter  of    sccond  counts  in  the  declaration,  as  founded  on  the  same 
complaint    subjcct-matter,  had  been  dismissed  (the  judge  being  satisfied 
count.         that  a  distinct  claim  was  intended  to  be  made  under  each), 
the  cause  was  referred.    The  arbitrator,  who  was  empowered 
to  certify  for  a  special  jury,  and  to  certify  as  a  judge  of  Nisi 
Frius  might  have  done  "  that  no  distinct  subject-matter  of 
complaint  was  bona  fide  intended  to  be  established  in  respect 
of  each  count,"'  awarded  for  the  plaintiff  on  the  second  count, 
and  for  the  defendant  on  the  first  and  third  counts,  and 
certified  "  that  the  cause  was  fit  to  be  tried  by  a  special 
jury;"  and  also  ''that  no  distinct  subject-matter  of  com- 
plaint was  bon&  fide  intended  to  be  established  in  respect  of 
either  of  the  counts  on  which  the  plaintiff  had  failed,"    The 
court  held  this  latter  certificate  ineffectual  to  deprive  the 
plaintiff  of  his  costs  of  the  cause,  as  it  did  not  show  with 
sufiicient  clearness  that  the  subject-matter  of  the  second 
count  was  not  distinct  from  that  of  the  first,  which  was  the 
question  before  the  judge.     Ead  the  latter  certificate  been 
valid,  the  plaintiff,  though  losing  the  costs  of  the  cause, 
would  not,  it  seems,  have  been  deprived  of  the  costs  of  the 
special  jury  (e). 
Certifying       When  the  submission  gives  the  arbitrator  power  to  "  certify 
brought  to   for  the  purpose  of  costs  in  the  same  manner  as  a  judge  at 
try  a  right,  jfjgi  Prius,"  he  has  authority,  if  he  award  a  verdict  for  the 
plaintiff  for  nominal  damages,  to  certify,  under  the  3  &  4  Vict 
c,  24,  s.  2,  that  the  action  was  brought  to  try  a  right  other 


{(I)  Geeve  r.  Gorton,  3  D.  &  L.  (e)  Dewar  r.  Swabev,  11  A.  &E. 

481.     See  Spain  r.  Cjulell,^  M,  &      913. 
W.  129,  post. 
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than  the  mere  right  to  damages  (/).  He  has  the  same  power  Pabt  ll. 
which  a  judge  has  under  the  statute,  and  the  exercise  of  his  ^•^"•"•^' 
discretion  is  open  to  review  only  when  that  of  a  judge  of 
Nisi  Prius  could  be  questioned ;  his  discretion,  therefore,  in 
granting  or  refusing  the  certificate,  where  the  action  may  have 
been  brought  to  try  a  right,  is,  it  seems,  quite  unfettered  (gr). 
Where  the  arbitrator  thinks  fit  to  certify,  it  is  not  necessary 
that  he  should  state  in  his  award  what  right  the  action  is 
brought  to  try  (h). 

When  an  arbitrator  has  all  the  powers  as  to  certifying  as  Limit  on 
a  judge  at  Nisi  Prius,  and  the  order  of  reference,  no  verdict  ^^JtSying. 
being  taken,  provides  that  the  costs  of  the  cause  shall  abide 
the  event  of  the  award,  it  is  not  clear  how  far  he  can  affect 
the  costs  by  any  certificate  which  he  may  give,  for  the  parties 
have  specially  by  agreement  provided  as  to  them  (i). 

In  giving  the  certificate,  the  arbitrator,  in  all  substantial  Arbitrator 
matters,  should  follow  the  rules  laid  down  in  the  statute  for  S^*j^)[o 
the  guidance  of  the  judge.  Tet  although  the  statute  enacts  award, 
that  "if  the  plaintiff  in  any  action  of  trespass  or  trespass  on 
the  case  shall  recover  by  the  verdict  of  a  jury  less  damages  than 
forty  shillings,  such  plaintiff  shall  not  be  entitled  to  recover 
or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  unless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained  shall  immediately 
afterwards  certify  on  the  back  of  the  record,  or  on  the  writ 
of  trial,  or  writ  of  inquiry,  that  the  action  was  really  brought 
to  try  a  right,  &c.;  as  it  is  impossible  that  the  arbitrator  can 
follow  these  provisions  literally,  it  is  sufficient  if  he  do  so 
cy  pres,  by  inserting  his  certificate  in  his  award ;  for  he  may 
not  make  his  award  at  one  time,  and  certify  as  to  the  costs  at 
another  (k). 

When  an  arbitrator  has  omitted  to  certify  for  costs,  the 
award  will  sometimes  be  referred  back  to  him  to  enable  him 
to  do  so  (I), 


(/)  Spain  r.  Cadell,  8  M.  &  W.  P.    312;    S.    C.   6   C.   B.   N.   S. 

129  ;  S.  C.  9  Dowl.  745.  784. 

{g)  Bury  r.   Dunn,  1  D.  &  L.  (k)  Spain  v.  Cadell,  8  M.  &  W. 

141.  129  ;  S  C.  9  Dowl.  746.  See  Geeve 

(A)  Angna  r.  Redford,  2  Dowl.  v.  Gorton,  3  D.  &  L.  481,  ante, 

N.  S.  735  ;  S.  C.  1 1  M.  &  W.  69.  p.  392. 

(i)  Wigena  v.  Cook,  28  L.  J.  C.  (f)  Harland  v.  Mayor  of  New"- 
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Part  il       The  mode  of  certifying  for  the  costs  of  a  reference  nnder 
CH.  viL^.  ^}jg  Lands  Clauses  Consolidation  Act,  1846,  is  considered  in 
a  subsequent  chapter  (m). 

castle,  39  L.  J.  Q.  B.  69,  S.  C. ;         (m)   See  poet,   eh.   9  of  this 
L.  R.  5  Q.  B.  47.  Part. 


CHAPTER  VIII. 

WHAT  DIBECriONS  MAY  BE  GIVEN  IN  THE  AWARD. 
After  deciding  the  matters  in  difference,  and  framing  his    Part  II. 

CH    VIII 

award  upon  them  according  to  the  principles  and  rules  laid 


down  in  the  three  preceding  chapters,  the  arbitrator  will  often  Sco^  wid 
feel  that  his  award  is  but  an  unsatisfactory  decision  in  his  the  eighth 
own  mind,  and  does  incomplete  justice,  unless  he  be  at  liberty  <^^P*®^- 
to  add  some  further  provisions  respecting  the  conduct  of  the 
parties,  or  the  disposal  of  the  property  concerning  which  the 
inquiry  has  taken  place.     Yet  the  fear  of  exceeding   his 
authority,  and  of  thereby  vitiating  his  award,  may  frequently 
restrain  him  from  inserting  a  most  beneficial  regulation.    On 
the  other  hand^  numerous  instances  have  been  already  cited 
in  this  work,  of  arbitrators  assuming  a  power  not  intrusted 
to  them  with  fatal  effect  on  their  whole  decision.     It  there- 
fore becomes  a  point  of  great  importance  to  consider,  what 
directions  an  arbitrator  is  justified  in  giving  in  his  award. 

An  attempt,  in  consequence,  is  made  in  this  chapter  to 
extract,  as  far  as  may  be,  from  recorded  cases,  an  exposition 
of  the  powers  which  belong  to  the  arbitrator  under  circum- 
stances of  ordinary  occurrence,  and  of  the  best  method  of 
carrying  those  powers  into  execution.  It  is  true  that  the 
directions  which  may  be  given  must  vary  infinitely  with  the 
special  nature  of  each  reference,  and  the  peculiar  terms  of 
respective  submissions;  but  the  principles  to  be  deduced 
firom  the  cases  cited  in  the  succeeding  pages  will,  it  is  hoped, 
throw  a  useful  light  in  cases  of  difficulty. 

In  the  first  section  it  is  endeavoured  to  classify  under 
separate  divisions  the  principal  directions  which  the  arbitrator 
may  give  in  his  award  by  virtue  of  the  implied  powers 
vested  in  him  on  a  general  reference.  This  includes  a  con- 
sideration of  the  nature  of  the  satisfaction  which  he  may 
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Pabt  II.  appoint ;  the  extent  of  his  power  in  directing  payment  of 
"'-  money  or  interest;  the  modes  in  which  he  may  deal  with 
the  joint  interests  of  contending  partners ;  his  right  to  order 
one  party  to  indemnify  the  other  against  particular  contin- 
gencies ;  and  how  he  should  prescribe  respecting  the  giving 
releases,  and  the  execution  of  conveyances. 

The  second  section  treats  of  the  provision  very  frequently 
inserted  in  submissions,  empowering  the  arbitrator  to  saj 
what  shall  be  done  by  the  parties  respecting  the  matters  in 
dispute :  and  illustrates  the  proper  mode  of  awarding  pur- 
suant to  it^  by  examples  both  of  valid  and  invalid  directions 
under  it. 

It  has  been  thought  useful  to  collect  in  the  next  section 
some  observations  on  the  duties  of  arbitrators  or  commis- 
sioners in  making  allotment  or  partition  of  lands,  which 
usually  takes  place  under  the  powers  of  an  Act  of  Parlia- 
ment. 

The  fourth  section  examines  into  the  effect  of  directions  in 
the  award,  which  affect  other  than  the  parties  to  the  submis- 
sion ;  showing  when  a  direction  to  pay  money  to  a  stranger, 
or  an  order  on  a  stranger  to  do  an  act,  is  valid ;  and  the 
consequences  of  laying  down  regulations  in  the  award,  which 
impose  on  a  party  the  necessity  of  intermeddling  with  a 
stranger's  property. 


SECTION  L 
OP  DmEcnoNS  under  thp  general  powers  of  the 

ARBITRATOR, 

Pabt  II.  i.   What  kind  of  satisfaction  may  be  directed.] — ^An  arbi- 

^•^"^•°'  ■  trator  cannot  bind  a  man's  liberty  or  right  to  real  property 

^biteator  ^jj^^  Qjjly  personal  things  are  submitted  to  his  decision; 

impUed  and,  therefore,  if  he  award  that  one  party  shall  serve  the 

p^^  OT^'  other  for  a  certain  number  of  years  (a),  or  order  a  release  of 

land.  lY^Q  right  to  lands  (6),  in  satisfaction  for  a  trespass,  this  will 

(a)  RoUe  Ab.  Arb.  B.  12,  p.  243.  (6)  Rolle  Ab.  Arb.  B.  13,  p.  243 
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be  void,  for  nobody,  it  is  said,  can  be  supposed  to  submit    Part  il. 

more  than  his  personal  estate  to  answer  a  personal  injury,    ' 

for  that  only  might  be  taken  in  execution  for  it  at  common  ^^^r,  P^- 

law.  estate 

An  award  that  an  apprentice  shall  be  assigned  is  void  (c),  ^^^' 
but  an  apprenticeship  may  be  put  an  end  to  by  an  award  (cZ).  pi^^tice! 

It  seems  that  an  arbitrator  who  has  to  ascertain  what  sum  No  power 
is  due  for  advances  by  a  trustee  to  his  cestui  que  trust  has  ^*^^ 
DO  implied  power  to  give  the  trustee  a  lien  on  the  lands  of  land, 
the  latter,  or  to  direct  them  to  be  sold  to  pay  the  amount 
awarded  (e). 

An  award  that  two  shall  intermarry  is  a  void  award,  for  No  power 
marriage  ought  to  depend  upon  the  parties'  choice ;  and  the  marriage, 
bodies  of  the  parties  are  not  submitted  to  the  power  oC  the 
arbitrator  (/). 

It  is,  however,  necessarily  implied  in  the  submission  that  Whether 
satisfaction  is  to  be  given  out  of  the  parties'  personal  estate,  ^yai;^ 
for  this  is  necessary  for  quieting  the  differences  between  the  satiafao- 
parties.    The  arbitrator,  therefore,  is  justified  in  awarding  than 
as  a  satisfaction  a  sum  of  money,  and,  it  is  said  in  some  ™®^®y- 
cases,  other  chattels,  as  a  horse  or  a  quart  of  wine  (g).    But,  Awarding 
according  to  other  authorities,  he  cannot  award  a  chattel  °  ^ 
other  than  money  (which  is  the  measure  of  all  things),  by 
way  of  damages,  unless  there  be  a  controversy  between  the 
parties  respecting  the  chattel  (h). 

On  one  occasion,  however,  an  action  having  been  brought  Awarding 
for  the   non- delivery  of  some  goods  shipped  on  board  the  to  keep 
defendants'  vessel,  the  arbitrator,  who  was  empowered  finally  ^*J?^* 
to  settle  the  differences  between  the  parties,  after  awarding 
compensation  to  the  plaintiff  for  the  non-delivery,  was  held 
authorized  in  directing  that  the  defendants  might  keep  the 
goods  which  they  found  to.  be  in  their  possession  (i).     It  is 
to  be  observed  that  here  the  arbitrator  was  '^  finally  to  settle 

(e)  Home  v.  Blake,  2  Str.  1267.  1  Salk.  76 ;  6  Mod.  221. 

(rf)  Green  v.   Waring,    1   W.  {h)  RoUe  Ab.  Arb.  B.  10,  11,  p. 

Black.  476.  243 ;  Hemaworth  v,  Brian,  1  C.  B. 

(e)  Goppard,  Ex  parte,  4Deac.  131. 

k  Ch.  102.  (i)  Gillen  v.  Mersey  Navigation 

(J)  Bac.  Ab.  Arb.  E.  3  ;  Rolle  Company,  In  re,  3  B.  &  Ad.  493. 

Ab.  Arb.  1. 10,  p.  252.  See  Hemsworth  v.  Brian,  1  C.  B. 

(g)  Bac.  Ab.  Arb.  E. ;  Purslow  131;  BaiUie  v.  Edinburgh  Oil  Gas 

V.  Bailj,  2  Ld.  Raym.  1039 ;  S.  C.  Company,  3  C.  &  F.  639. 
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Part  II. 

C.  VIII.  8.  1. 


Awarding 
as  to 

salvage  of 
Kooda 
burnt. 


Bond  to  be 

delivered 

nil. 


Awarding 

begging 

pardon. 


\Vlien 
B]>ecial 
directions 
good. 


Ordering 
replace- 
ment of 
fixtures. 


To  take 
disi^uted 


the  differences."  Such  a  provision,  it  is  apprehended,  gave 
him  more  than  the  ordinary  powers  in  awarding  satisfac- 
tion. 

The  plaintiffs  goods  which  were  insured  ha^dng  been  burnt, 
it  was  agreed  between  him  and  the  insurance  office  that  as  to 
the  goods  in  a  cert£lin  list  ho  should  be  satisfied  by  payment 
of  a  sum  expressed  to  be  the  value  of  the  goods,  and  referred 
to  arbitration  the  question  what  should  be  paid  him  re- 
specting other  goods.  It  was  held  that  the  arbitrator  was  not 
justified  in  awarding  that  the  plaintiff  was  entitled  to  tho 
salvage  of  the  goods  in  the  first  list  (A;), 

In  an  old  authority  it  is  laid  down  that  on  a  reference  of 
all  controversies  to  the  time  of  the  submission,  the  award  may 
direct  one  of  the  parties,  by  way  of  satisfaction,  to  deliver  up 
an  obligation  made  since  the  submission  (I). 

So  it  may  be  gathered  that  an  arbitrator  may  award  as  a 
satisfaction  that  one  party  shall  beg  the  other's  pardon,  but 
that  the  award  will  be  uncertain,  if  he  leave  the  injured  party 
to  determine  on  the  time  and  place  where  he  is  to  receive 
this  satisfaction,  for  time  and  place  are  most  important 
ingredients  in  such  sort  of  satisfaction  (m).  In  an  old  case, 
two  out  of  three  justicea  were  of  opinion  that  an  award  was 
good,  which  directed  the  defendant  to  make  submission  before 
the  Mayor  of  Taunton  for  slanderous  words  spoken  of  the 
plaintiff  (n). 

Unless  there  bo  some  clause  empowering  the  arbitrator  ta 
say  what  shall  be  done,  or  unless  the  very  nature  of  the 
question  require  it,  the  arbitrator  is  rarely  allowed  to  give 
any  particular  directions  respecting  the  property  in  dispute. 

Thus  on*  a  general  reference,  where  the  question  was 
whether  some  fixtures  which  the  landlord  had  removed  were 
part  of  the  premises  demised  to. the  tenant,  it  was  decided 
that  the  arbitrator  had  no  authority  to  order  the  fixtures  to 
be  replaced  by  the  tenant,  and  the  expense  of  replacing  them 
to  be  repaid  him  by  the  landlord  (o). 

Where  the  dispute  was  respecting  the  goodness  of   the 

(H:)  Skipper  v.  Grant,  10  C.  B.  (n)  Spigiirnell  r.  Jene,  1    Sid. 

237.  12. 

(I)  Bac.  Ab.  Alb.  E.  j  Rolle  Ab.  (o)  Price  v.  Popkin,  10  A.  &  E. 

Arb.  B.  10,  p.  243.  139. 

(m)  Glover  v,  Barrie,  1  Salk,  71. 
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title  of  an  estate  agreed  to  be  purchased^  the  arbitrator  was    Fabt  il. 
not  held  justified  in  ordering  in  effect  that  the  purchaser  ^•^"^•^^- 
should  take  the  title  with  all  faults,  and  that  the  seller  title  with 
should  execute  a  bond    indemnifying    him  against  evic- 
tion {p). 

In  like  manner,  on  a  reference  of  all  matters  in  difference  Awarding 
hetween  a  landlord  and  a  tenant,  where  there  were  differences  d^y^s. 
respecting  a  distress  which  had  been  put  in,  and  as  to  the 
amount  of  rent  which  ought  to  be  paid,  the  court  decided 
that  the  arbitrator  had  no  implied  authority  to  give  the 
landlord  a  power  to  restrain  for  the  rent  newly  fixed  by  him, 
which  power  the  landlord  did  not  possess  as  to  the  rent 
originally  created  by  the  demise ;  and  they  held  that  the 
arbitrator's  authority  to  give  such  a  power  ought  either  to 
appear  by  the  express  terms  of  the  reference,  or  that  it 
ought  to  be  brought  within  the  general  words  of  the  sub- 
mission, by  the  fact  that  the  question  as  to  the  power  of 
distress  was  one  of  the  matters  in  difference  between  the 
parties ;  they  remarked,  also,  that  there  was  scarcely  any 
conceivable  addition  to  the  landlord's  powers  which  an  arbi- 
trator might  not  give,  unless  he  was  held  to  be  restrained  by 
these  two  considerations,  and  that  a  power  to  enter  for  non- 
payment of  rent  or  non-performance  of  covenants  might  be 
given  by  the  same  authority  as  a  power  to  distrain.  It  is 
to  be  noticed  in  this  case,  that  there  was  a  clause  in  the 
submission  empowering  the  arbitrator  to  order  what  he 
should  think  fit  to  be  done  by  the  parties  respecting  the 
matters  referred,  but  it  was  not  adverted  to  in  the  argument 
or  judgment  (g). 

The  above  case,  which  lays  down  the  rule  that  the  arbi-  Matter  in 
trator  has  power  to  give  directions,  however  unusual,  which  reqniriS^ 
are  necessary  to  decide  the  very  question  in  dispute,  may  be  ^P®??^ 
illustrated  further.    A  party  who  supplied  the  British  army 
in  the  Peninsula  with  provisions,  brought  an  action  against 
his  agent,  the  principal  object  of  which  was  to  procure  the 
agent  to  verify  certain  vouchers,  without  which  the  accounts 
of  the  plaintiff  could  not  be  passed.     On  a  reference  being  Compel- 
proposed,  Gibbs,  C  J.,  expressed  a  clear  opinion  that  it  would  ^"^  P"*^ 

{p)  Boss  r.  Boards,  8  A.  &  E.         (5)  Pascoe  v.  Pascoe,  3  Binxf.  N 
290.  C.  898.  ^ 
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Part  II. 

C.  VIII.  B.  1. 

to  verify 
vouchers. 

Kegulat- 
ing  future 
payment 
of  tithes. 


Ordering 
indentures 
of  appren- 
ticeship to 
be  can- 
celled. 


Ordering 
Becurities 
to  be 
delivered 
up. 


Directing 
illegal  act 
to  be  done. 


be  within  the  jurisdiction  of  the  arbitrator  to  ^direct  that  the 
agent  should  go  before  the  commissary  and  verify  the  vouchers 
in  question  (r). 

Where  the  question  in  difference  is  respecting  the  mode 
in  which  things  are  to  be  done  in  future^  the  arbitrator  will  in 
some  cases  have  power  to  regulate  the  future  enjoyment  of 
property,  although  there  be  no  clause  authorizing  him  to  say 
what  shall  be  done.  Thus,  if  there  be  a  dispute  between  the 
parson  of  a  parish  and  the  parishioners  whether  the  tithes 
shall  be  paid  in  kind  or  not,  the  arbitrator  has  power  to 
award  that  a  parishioner  shall  in  future  pay  the  parson  a 
certain  yearly  sum  in  lieu  of  tithes,  for  the  right  to  the  tithes 
is  the  question  in  dispute  (s). 

On  a  reference  of  all  matters  in  difference  between  a 
master  and  apprentice,  the  arbitrator  may  order  the  inden- 
tures of  apprenticeship  to  be  delivered  up  (t)  ;  but  he  has  no 
power  to  order  them  to  be  cancelled,  when  the  submis- 
sion is  between  the  father  and  the  master  of  the  appren- 
tice, and  the  latter  is  no  party  to  the  reference,  although  it 
be  brought  under  the  notice  of  the  arbitrator  as  a  matter  in 
difference  (u). 

An  arbitrator  appointed  to  award,  order,  and  determine  of 
and  concerning  all  matters  of  account  then  pending  between 
L.  and  C,  awarded  that  L.  do  pay  to  C.  a  specified  sum  due 
from  him  to  C.  in  respect  of  shares  in  the  W.  Cement  Com- 
pany, and  that  on  payment  of  such  sum  C.  do  deliver  to  L. 
the  118  shares  in  the  said  W.  Cement  Company  held  by  him 
as  a  collateral  security  for  the  said  sum.  The  court  held  the 
award  valid,  as  it  entitled  C.  to  maintain  an  action  for  the 
amount,  and  seemed  inclined  to  hold,  though  it  was  not 
necessary  to  determine  the  point,  that  the  arbitrator  had 
authority  to  give  such  directioa  respecting  the  collateral 
securities  on  a  final  settlement  of  the  accounts  (x). 

An  arbitrator  may  not  award  an  act  to  be  done  contraiy  to 
law  (y).  An  award  directing  a  party  to  commit  a  crime,  as  to 


(r)  Aikyns  v.  Baldwin,  1  Stark. 

209. 
(«)  Beckinghamv.  Hunter,  Roll6 

Ab.  Arb.  D.  8,  p.  246. 

(0  Bac.  Ab.  Arb.  E. 

(u)  Wicks  V.  Cox,  11  Jur.  542. 
See  P.  II.  ch.  8,  a.  1,  d.  4,  as  to 
ordering  dissolution  of  partner- 


ship. 

(x)  Harrison  v.  Lay,  13  C.  B. 
N.  S.  528. 

{y)  Bac.  Ab.Arb.£.  4;  Eastern 
Union  Bailway  Company  r. 
Eastern*  Counties  Bailway  Com- 
pany, 2  £.  &  B.  530. 
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kill,  or  steal,  or  forge  a  deed,  would  be  clearly  void  (z).  If  an    Part  it. 

.  •  0  VIII  8   1 

arbitrator  order  a  party  to  do  anything  which  will  make  1 '. 

him  a  trespasser,  the  direction  is  invalid  (a). 

II.  Directions  as  to  payment  of  monei/,] — An  arbitrator  Arbitrator 
should  direct  payment  of  the  amount  he  finds  to  be  due  from  ^^g^t 
one  party  to  the  other ;  for  if  he  do  not,  the  party  liable  for  payment, 
the  amount  cannot  be  compelled  in  a  court  of  law  by  attach- 
ment to  pay  it,  as  his  not  doing  so  is  no  disobedience  of  the 
award,  and  consequently  no  contempt  of  court  (6). 

The  omission,  however,  will  not  render  the  award  invalid, 
and  it  seems,  when  the  suit  referred  is  in  Chancery,  that  that 
court  would  probably  make  an  order  to  enforce  payment  of 
the  balance  found  due  ;  even  if  that  could  not  be  done,  the 
validity  of  the  award  will  not  be  affected  by  the  nature  of 
the  remedy  to  which  the  parties  are  left  in  order  to  enforce 
obedience,  provided  there  be  some  sufficient  remedy  (c),  as 
there  generally,  if  not  always,  is  by  action  (d). 

An  arbitrator  may  in  general  fix  the  time  and  place  at  May  fix 
which  payment  is  to  be  made,  though  he  need  not  do  so  p^^©^ 
unlesa  he  think  fit  (e).  payment. 

It  seems  he  may  award  one  party  to  give  the  other  a  pro-  Awarding 
missory  note  payable  at  a  future  day,  for  that  is  the  same  note"*^°^^ 
thing  in  effect  as  awarding  the  payment  of  the  money  at  the 
future  day  (/).     So  he  may  order  one  party  to  execute  a  Money 
bond  for  the  payment  to  the  other  of  an  ascertained  sum  of    °^  ' 
money  at  a  specified  time  (g).  He  may  direct  payment  to  be  Payment 
made  by  instalments  (li).     He  may  add,  that  if  -the  sum  me^. 


(2)  Co.  litt  206;  Wood  v. 
Griffith,  1  Swanst.  55  ;  Bac.  Ab. 
Arb.  E.  4. 

(a)  Bac  Ab.  Arb.  E.  4  ;  Turner 
V.  Swainaon,  1  M.  &  W.  572.  See 
post,  &  4,  of  this  chapter. 

(6)  Edgell  V,  Dallimore,  11 
Moore,  541 ;  Hopkins  v.  Davies, 
1  C.  M.  <t  R.  846  ;  S.  C.  3  Dowl. 
508  ;  Priddell  v,  Sutton,  5  Bing. 
200. 

(c)  "Wilkinson  v.  Page,  1  Hare, 
276. 

(d)  Hopkins  v.  Davies,  1  C.  M. 
&  B.  846 ;  Edgell  v.  Dallimore,  11 


Moore,  541. 

(e)  Morphett,  In  re,  2  D.  &  L. 
967 ;  Freeman  v.  Bernard,  1  Salk, 
69  ;  Anon.  1  Keb.  92  ;  S.  C.  2 
Brownl.  339.  See  Lindsay  v.  The 
Direct  London  and  Portsmouth 
Railway  Company,  19  L.  J.  Q.  B. 
417. 

(/)  Booth  V.  Gamett,  2  Str. 
1082. 

(g)  Coke  v.  Whorwood,  2  Saund. 
337 ;  S.  C.  2  Lev.  6  ;  Brown  v. 
Watson,  6  Bing.  N.  C.  118. 

(h)  Kockill  V.  Witherell,  2  Keb. 
838. 
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Pabt  II. 

0.  YIIL  8.  1. 
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Payment 
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paying 
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Ordering 
payment 
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due. 


awarded  be  not  paid  by  the  appoiDted  day,  the  party  shall 
pay  a  larger  sum  by  way  of  penalty ;  or  when  the  payment 
is  to  be  by  instalments,  that  if  one  be  overdue,  the  whole 
amount  shall  be  payable  at  once  (i). 

If  an  award  orders  a  party  to  pay  another  a  fixed  sum 
monthly  by  way  of  penalty  until  the  party  to  pay  does  some 
act  for  the  other's  benefit  he  must  pay  the  exact  monthly 
sum,  and  cannot  treat  it  merely  as  a  penalty,  and  show  that 
the  party  to  receive  has  not  been  damaged  by  the  neglect  to 
the  full  amount  (j). 

It  is  no  objection  to  the  award  that  the  day  on  which  the 
arbitrator  directs  payment  to  be  made  happens  to  be  a 
Sunday  (k). 

It  some  cases,  however,  the  arbitrator  should  not  specify 
any  time  of  payment. 

When  he  has  merely  to  fix  the  purchase  price  of  property, 
he  has  no  right  to  direct  the  payment  of  the  amount  he 
awards  as  the  price  to  be  made  at  a  future  day,  for  delay  in 
payment  may  affect  the  value  of  the  compensation  (l).  We 
have  previously  seen  that  when  a  verdict  is  taken  subject  to 
a  reference,  it  is  very  questionable  whether  an  arbitrator  may 
appoint  a  day  or  place  of  payment  of  the  damages  for  which 
he  directs  a  verdict  to  be  entered  for  the  plaintiflf  (m). 

An  award  made  on  the  23rd  of  June,  ordering  one  of  the 
parties  to  pay  to  the  other  so  much  for  rent,  which  by  the 
award  itself  appeared  not  to  be  due  until  the  24th  of  June,  is 
void,  for  the  rent  may  become  extinct  by  eviction  or 
surrender  before  it  be  due  (n). 


Setting  off  When  cross  claims  or  cross  actions  are  referred,  the  arbi- 
claimB  trator  is  at  liberty  in  general  to  direct  that  one  claim  should 
awarding    \yQ  gg^  ^ff  against  the  other,  and  to  order  the  balance  only  to 


(i)  Royston  v.  Rydall,  RoUe  Ah. 
Arb.  H.  8,  p.  250 ;  Com.  Dig. 
Arb.  E.  15  ;  Kockill  v.  Witherell, 
2  Keb.  838.  See  P.  II.  ch.  5,  s.  4, 
d.  9,  p.  274,  as  to  an  alternative 
award. 

(j)  Parfitt  V.  Chaml)re, L. R.  15 
Eq.  36. 

(/:)  HobdcU  v.  Miller,  6  Ring. 
N.  C.  292. 


(1)  Emery  V.  Wase,  8  Ves.  504> 
a. 

(m)  Rees  v.  Waters,  16  M.  &  W. 
263 ;  S.  C.  4  D.  &  L.  567.  See 
P.  II.  ch.  6,8.  4,  p.  354. 

{7i)  Barnard iston  v.  Fowler,  10 
Mod.  204.  See  Gray  v.  Wicker, 
Rolle  Ab.  Arb.  B.  3,  p.  242 ;  C.  8, 
p.  358. 
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be  paid  (a).    But  care  should  be  taken  to  do  this  so  as  not   Pabt  II. 
to  affect  the  attorney's  lien  for  costs  (p).  ' 

The  following  is  an  instructive  case  respecting  the  extent  Extent  of 
of  the  arbitrator's  power  in  directing  payment.  direct  pay- 

Executors,  who  under  a  will  were  to  pay  the  interest  of  a  °^®^*' 
sum  of  money  annually  to  the  testator's  son  for  his  life,  had 
out  of  other  trust  funds  advanced  him  considerable  sums  at 
different  times.     He  had   not  paid  them  interest  on  the 
advances,  nor  had  they  paid  him  the  interest  on  the  legacy 
for  many  years.    On  a  reference  of  all  matters  in  difference, 
and  of  anything  in  anywise  relating  thereto,  the  court  held 
that  the  utmost  limit  of  the  arbitrators'  power  was  to  ascer- 
tain the  respective  principal  sums  due  from  the  son,  and 
whether  they  were  to  carry  any  and  what  interest,  and  from 
what  period ;  to  ascertain  the  principal  sum  to  the  interest  of 
which  he  was  entitled;  for  how  many  years  his  claim  to 
that  interest  was  to  be  carried  back ;  and  at  what  rate ;  and 
whether  he  was   entitled  to   consider  each  year's  interest 
withheld  as  a  principal  loan  bearing  interest  to  be  set  off 
against  that  which  he  was  to  pay ;  that  having  ascertained 
ail  these  particulars  up  to  the  date  of  the  submission,  their 
duty  was  to  direct  the  payment  by  him  of  the  balance  forth- 
with, or  at  a  future  time  or  times.    The  court  decided,  also, 
that  the  arbitrators  had  no  right  to  deal  with  the  accounts 
beyond  the  date  of  the  submission,  or  to  regulate  the  future 
dealings  of  the  parties  with  regard  to  them,  as  there  was  no 
clause  in  the  submisrion  empowering  them  to  do  so ;  that 
consequently,  in  calculating  the  accounts  up  to  the  quarter- 
day  beyond  the  date  of  the  submission,  and  in  making  the 
payment  by  the  executor  of  the  future  interest  on  the  legacy 
due  to  the  son  indefinitely  during  his  whole  life  dependent 
on  his  paying  off  at  specified  times  the  principal  and  in* 
terest  of  the  balance  found  due  from  him  to  them,  the  arbi- 
trators had  clearly  exceeded  their  power  (q). 

An  arbitrator,  after  finding  a  certain  sum  due  from  a  party, 
directed  him  to  pay  or  account  for  it  to  the  trust  estate,  in 


(o)  Pennell  v.  Walker,  26  L.  J.  (p)  See  P.  II.  cli.  7,  s.  1,  p.  372 ; 

C.  P.  9  ;  Maloney  v.  Stockley,  4  .  P.  III.  ch.  1. 

M.  &  G.  €47  ;  Williams  t;.  Mouls-  (?)  Morphett,  In  re,  2  D.  &  J., 

dale,  7M.&W.  134.  967. 
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Pabt  II. 
0.  YIII.  8. 1. 
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respect  of  which  the  arbitrator  had  to  award  and  to  apportion 
among  the  parties  interested.  The  finding  was  held  bad  and 
uncertain,  on  the  ground  that  the  arbitrator  ought  to  have 
specified  to  whom  and  in  what  proportion  the  money  was  to 
be  paid  (?'). 

The  arbitrators  appointed  to  settle  disputes  between  a 
benefit  building  society  and  its  members  may  consider  when, 
consistently  with  the  due  prosecution  of  the  other  objects  of 
the  society,  payment  should  be  made  to  the  member,  and  may 
fix  a  time  for  such  payment  accordingly  (s). 

If  the  submission  contain  the  usual  clause  providing 
against  the  death  of  a  party  revoking  the  authority  of  the 
arbitrator,  and  a  party  die  pending  the  reference,  against 
whom  the  arbitrator  finds  a  balance,  it  seems  a  proper  course 
to  award  that  such  a  sum  is  due  from  the  deceased,  and  to 
direct  his  personal  representatives  to  pay  the  amount  out  of 
his  assets.  Simply  directing  the  executors  to  pay  the  sum 
out  of  the  assets  is  sufficient  (Q. 

On  a  general  reference  by  an  executor  respecting  differences 
between  the  testator  and  the  other  party,  if  the  arbitrator 
come  to  a  conclusion,  that  the  testator  is  liable  to  the  other 
in  a  certain  sum,  and  no  question  have  been  raised  on  the 
reference  as  to  any  want  of  assets  to  satisfy  the  demand,  th% 
arbitrator  may  direct  the  executor  to  pay  the  amount  Such 
a  direction,  it  is  true,  will  preclude  the  executor  from  alleging 
a  deficiency  of  assets  in  any  proceedings  to  enforce  the 
award  :  but  as  on  such  a  reference  the  question  of  assets  is 
impliedly  referred,  and  the  executor  does  not  then  allege  any 
want  of  assets,  which  he  ought  to  do,  if  he  intended  to  rely 
on  such  a  defence,  the  reasonable  presumption  is,  that  the 
estate  is  sufficient  (u). 

Merely  awarding  that  the  testator's  estate  is  indebted  in  a 
certain  sum  seems  to  be  a  sufficient  award. 

Directing  the  executor  to  pay  the  amount  "out  of  the 
assets  which  may  be  in  his  hands,  or  which  may  come  to 

(r)  Tidswell,    In  re,   33  Beav.  Lewin  v.  Holbrook,  2  DowL  N.  S. 

213.  991. 

(s)  Armitagc  v.  Walker,  2  Kay  («)  See  P.  L  ch.  2,  b.  2,  d.  4, 

&J.211.  p.  29. 

(0  Powse  V.  Coxe,  3  Bing.  20  ; 
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them/'  does  not  prevent  the  executor  from  showing  that  he    Pabt  ii. 
has  no  funds  of  the  testator  to  pay  the  sum  awarded,  as  such  ^•^"^'"'  ' 
a  finding  leaves  the  question  of  assets  open. '   This  form  of  *^®*^» 
award  may  seem  to  be  the  fairer  mode  of  adjudicating,  and  &c. 
has  never  been  expressly  held  to  be  improper,  but  has  even 
been  enforced  by  attachment  on  proof  of  assets  (x).     It  can 
hardly,  however,  be  pronounced  quite  safe  under  an  ordinary 
submission  from  the  objection  that  the  award  is  not  final,  for 
leaving  undetermined  a  matter  held  to  be  referred,  namely, 
the  question  of  the  sufficiency  of  the  assets  (y). 

Whether  ordering  the  executor  to  pay  "  ovi  of  the  (I88et8*[  To  pay  out 
concludes  him  from  saying  that  he  has  none,  and  so  amounts, 
in  fact^  to  a  simple  order  to  pay,  or  whether,  as  Abbott,  C.J., 
was  inclined  to  think,  it  leaves  the  point  untouched,   has 

m 

never  formally  been  decided  (s). 

If  a  party  by  mistake  pay  to  the  assignees  of  a  bankrupt  a  Directing 
larger  sum  than  be  owes  to  the  bankrupt's  estate,  the  arbi-  by  mIS- 
trator  is  empowered  to  award  that  the  assignees  shall  repay  ?®®?°*  . 
the  whole  excess,  and  is  not  bound  as  to  that  amount  to 
treat  the  party  paying  as  a  creditor  of  the  bankrupt  only 
entitled  to  share  rateably  with  the  other  creditors  (a). 

An  arbitrator  is  sometimes  justified  in  directing  payment  Directing 
to  be  made  to  one  of  several  joint  parties.     A  rentcharge  to^^J^lii. 
"demised  to  a  married  woman  (but  not  for  her  sole  and  sepa«  atead  of 
rate  use)  being  in  arrear,  a  distress  was  put  in  by  her,  and  and  wife. 
an  action  of  replevin  was  brought  against  her  and  her  hus- 
band, the  husband,  though  unwillingly,  being  compelled  to 
allow  his  name  to  be  used  in  the  action.     On  the  trial  at 
Nisi  Prius,  a  verdict  having  been  taking  for  the  plaintifis,  and 
the  cause  and  all  matters  in  relation  to  the  annuity  in  ques- 
tion in  the  cause  having  been  referred,  the  arbitrator,  among 
other  things,  awarded   a   verdict   for  the  defendants,  and 
directed  the  plaintifi"  to  pay  the  arrears  of  the  annuity  to  the 
female  defendant.     On  a  motion  to  set  aside  the  award  on 
the  ground,  among  others,  that  the  arbitrator  ought  to  have 
directed  the  arrears  to  be  paid  to  the  two  defendants,  and  not 
to  the  female  defendant  only,  the  court  held  that  the  arbi- 

{x)  Joseph  &  Webster,  In  re,  1  (z)  Love  v.  Honey  bourne,  4  D. 

Buss.  &  M.  496.  &  K.  814. 

(y)  liovet?.  Honey boume,  4  D.  (a)  Malcolmv.  FuUarton,  2T.  R 

&  K.  814.  645. 
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Part  II.  trator  was  justified  in  the  direction  he  gave  (the  facts  of  the 
g  Yin.  B.  1.  ^j^^  showing  that  the  husband  was  acting  in  collusion  with 
the  plaintiff  to  deprive  his  wife  of  the  annuity),  and  ulti* 
mately  granted  an  attachment  against  the  plaintiff  for  not 
paying  the  arrears  to  the  wife,  although  it  was  sworn  that  he 
had  already  paid  them  to  the  husband  (6). 

Eight  to  III.  Directions  as  to  payrn^ent  of  interest] — ^The  right  to 
qu^lon  of  i^^erest  is  a  question  of  fact,  of  which  the  arbitrator  is  the 
facu  sole  judge ;  there  is  no  rule  of  law  on  the  subject ;  conse- 

quently an  award  is  not  to  be  impeached  for  allowing  coni- 
pound  interest,  since  that  may  be  due  by  contract  between 
the  parties,  either  express  or  to  be  inferred  from  the  nature 
of  their  dealings  (c). 
AUowing         Interest  may  be  allowed  by  an  arbitrator  in  cases  where 
oontwy      ^^®  court  will  not  give  it,  as,  for  instance,  in  taking  the 
to  practice  accounts  in  a  suit  he  may  allow  interest  on  both  sides  of  the 
^  *^"        account,  although  the  courts  will  not  do  so ;  for  allowing  it 
is  a  breach  of  a  mere  regulation  of  practice,  and  not  a  viola- 
tion of  any  general  rule  of  law,  and  the  authority  to  adjost 
the  account  carries  with  it  an  implied  authority  to  allow 
interest  (d). 
Interest  as      When  substituted  for  the  jury,  an  arbitrator,  it  is  presumed, 
3"^-  is  at  liberty  to  award  interest,  as  they  might  under  the  stai 

3  &  4  W.  IV.  c.  42,  ss.  28,  29. 

An  arbitrator  may  award  to  a  purchaser  of  an  estate,  who 
has  brought  an*  action  against  the  vendor  for  not  completing 
the  sale,  the  amount  of  interest  paid  by  the  former  upon 
money  borrowed  by  him  to  complete  the  purchase,  and 
necessarily  kept  idle,  pending  an  endeavour  of  the  vendor  to 
clear  the  title,  and  the  court  will  presume  that  the  arbitrator 
was  justified  by  the  circumstances  in  making  the  allowance, 
nothing  to  the  contrary  appearing  on  the  face  of  the 
award  (e). 

On  the  reference  of  an  action  brought  by  a  servant  to 
recover  the  balance  of  a  sum  deposited  by  him  with  his 


(h)  Wynne  v.  Wynne,  4  M.  &  L.  967.    See  ante,  p.  403. 

G.  253;  S.  C.  9Dowl.  396,  901.  (d)  Badger,  In  re,  2  R  &  A. 

(c)  Morgan  v,  Mather,  2  Yes.  691. 

Ji^  15  ;  Morphett,  In  re,  2  D.  &  (e)  Sherry  v,  Oke,  3  Dowl.  349. 
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master,  the  arbitrator  allowed  him  interest  on  the  balance,  Pabt  ll. 

and  the  court  refused  to  disturb  the  award  (/)•  ^:  '^'  ^'  ^' 

An  award  by  arbitrators   of  a   benefit  building  society.  Benefit 

allowing  interest  to  a  member  is  not  bad  on  its  face,  and  the  societyf 
court  will  not  inquire  into  the  propriety  of  the  amount  (g). 

rv.  Directiona  in  oases  of  pcirtne^^ahip.] — On  a  reference  Power  to 
of  all  matters  in  difference  between  partners,  tlie  arbitrator  goiution 
may  award  a  dissolution  of  the  partnership,  if  the  question  of^partner- 
whether  the  partnership  shall  be  dissolved  be  a  matter  in 
difference  (h).    But  he  is  not  bound  to  direct  a  dissolution, 
although  he  be  appointed  "  to  arbitrate  and  determine  as 
well  a  dissolution  of  the  said  copartnership  and  a  remune- 
ration to  either  party,  and  the  cancelling  of  the  indenture  of 
copartnership,  as  of  and  concerning  all  matters  in  difference 
between  the  parties  "  (i). 

In  winding  up  the  affairs  of  a  partnership,  the  arbitrator.  Awarding 
if  there  be  any  dispute  as  to  amounts,  should  in  general  take  debts^and 
an  account  as  between  the  partners,  of  the  outstanding  debts  credits  of 
due  from  the  firm,  and  also  of  the  debts  due  to  the  firm.     It 
may  be  convenient  sometimes  to  set  forth  in  the  award,  or 
in  a  schedule  appended  to  it,  lists  of  the  creditors  and  debtors 
of  the  firm,  with  the  respective  amounts  of  the  claims  or 
liabilities  of  each  individual,  and  the  court  will  presume  the 
hat  full  and  correct,  until  the  contrary  be  expressly  proved  (k). 

He  should  reckon  the  claims  and  demands  of  any  of  the 
parties  to  the  reference  by,  against,  or  upon  the  other  or 
others,  and  state  the  amount  (if  any)  to  be  received  or  paid 
by  any  of  them  on  the  footing  of  such  account  (Z). 

The  arbitrator  may  direct  that  the  partners  shall  pay  the  Awarding 
debts  of  the  firm,  and  be  entitled  to  receive  the  amounts  due  S^'^nd  ^ 
to  it  in  such  proportions  as  he  shall  think  just.     Where  receive  in 
there  are  two  partners  only,  it  is  not  uncommon  to  award 
that  each  shall  pay  and  receive  a  moiety,  and  to  provide  that 
if  one  advance  or  pay  any  sum  beyond  the  half  share  duo 

(/)  Beahom  v,  Wolfe,  1  Alcock  (i)    Simmonds    v.    Swaine,    1 

&  Napier,  Bep.  233  (Irish).  Taunt.  548. 

(g)  Annitage  v.  Walker,  2  E.  (k)    Llugood  v.  Eade,   2  Atk. 

&J.  211.  501. 

(h)  Green  v.  Waring,  1  W.  Bl.  (0  Aitken'a  Arbitration,  3  Jur. 

474  Bac.  Ab.  Arb.  E.  N.  S.  1296. 
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Part  II.    from  him,  the  other  shall  reimburse  him  the  amount  over- 
c  vm.  8. 1 
'  paid.     In  like  manner  he  may  direct  that  if  any  sum  due  to 

the  firm  be  paid  to  one  partner,  he  shall  pay  the  moiety  of  it 

to  the  other  partner.     There  is  no  necessity  for  any  more 

specific  directions  how  the  several  sums  are  to  be  received 

and  paid.    Directing  a  division  in  equal  shares  of  the  amounts 

due  to  the  firm  is  clearly  all  he  can  prescribe  eflfectually,  since 

he  has  no  control  over  the  debtors,  who,  if  they  please,  can 

pay  the  whole  they  owe  to  one  of  the  partners  (m). 

Not  speci-       If  there  be  no  dispute  respecting  the  amount  of  the  debts 

SmitB.     ^^^  credits,  the  general  direction  to  pay  and  receive  them  in 

moieties  is  sufficient,  without  ascertaining  the  amount  in  the 

award ;  and  when  the  specific  amounts  are  not  stated,  the 

court  will  presume  there  was  no  contention  on  this  head  (n). 

loTdebte^        It  seems  an  unobjectionable  course,  instead  of  awarding 

and  credita  a  division  as  above,  to  direct  that  one  of  the  parties  shall  pay 

pa^er.       ^1^  ^^^  liabilities  of  the  firm,  and  collect  for  his  own  use  all 

the  money  owing  to  it,  and  to  allow  in  the  ultimate  account 

a  specified  sum  for  or  against  the  other  partner,  according 

to  the  balance  of  advantage  or  loss  calculated  to  accrue  to 

the  former  (o). 

In  a  case  where  it  was  a  matter  for  the  decision  of  the  ar- 
bitrator which  of  the  partners  in  the  colliery  business  should 
be  the  purchaser,  Wightman,  J.,  in  the  Bail  Court,  held,  that 
a  direction  that  the  partner  whom  the  arbitrator  had  awarded 
to  be  the  purchaser  should  receive  the  debts  due  to  the  firm 
and  discharge  its  liabilities  was  a  reasonable  and  proper 
direction,  and  that  an  objection  to  the  award  on  account  of 
such  a  direction  could  not  be  supported  (p). 
Appoint-  Appointing  a  third  party  as  a  receiver  to  collect  and  pay 

over  the  sums  according  to  the  arbitrator's  directions,  would 
no  doubt  in  many  cases  be  a  very  convenient  way  of  settling 
matters,  but  without  a  special  provision  in  the  submission 
the  arbitrator  cannot  make  such  an  appointment  (q).  Sup- 
posing the  arbitrator  empowered,  and  desiring  to  adopt  the 

{m)  Wood  V.  Wilson,  2  C.  M.  &  &  Ch.  102  ;  Aitken's  Arbitration, 

R.  241  ;  Lingood  v.  Eade,  2  Atk.  3  Jur.  N.  S.  1296. 

501.  (/>)  Wright    v.  Sparks,    B.  C. 

(n)  Wood  V.  Wilaon,  2  C.  M.  &  May  5  1868. 

B.  241.  (?)  Mackay,  In  re,  2  A.  &  £. 

(o)  Coppard,  Ex  parte,  4  Deac.  356. 


ing  a  re 
ceivep. 
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above  coarse,  it  is  recommended^  in  order  to  eflfectuate  the  Part  li. 
object,  that  he  should  direct  the  partners  to  join  in  giving  °'^^^'"'  ' 
the  person  appointed  a  power  of  attorney  to  collect  the 
debts  (r).  Care  should  be  taken  in  the  submission  to  exonerate 
the  arbitrator  from  aU  liability  respecting  the  application  of 
the  money,  because  otherwi.^,  if  the  person  deputed  become 
insolvent,  it  is  said  to  be  doubtful  whether  the  arbitrator 
himself  may  not  in  some  instances  be  liable  (s). 

Sometimes  the  arbitrator  himself  is  appointed  receiver  (^). 

Whatever  may  be  the  power,  which  the  arbitrator,  from  Awarding 
the  nature  of  the  differences,  or  the  terms  of  the  submission,  ^tner- 
will  in  general  have,  to  apportion  the  partnership  stock  and  ^V  s*^^- 
effects  between  the  members,  or  to  give  the  whole  to  one, 
making  him  pay  a  compensation  to  the  rest  for  their  shares, 
stiUif  the  submission  recite  that  there  are  disputes  touching 
the  division  of  the  partnership  lands  and  effects,  and  give  the  Dividing 
arbitrator  power  to  direct  a  division  of  them,  and  contain  an  ^^  ^w«ea 

^  ,  /  partners. 

agreement  that  each  of  the  two  parties  will  execute  to  the 
other  conveyances  according  to  such  division,  the  arbitrator 
ought  to  make  some  division,  and  is  not,  it  seems,  justified 
in  making  one  partner  purchase  the  share  of  the  other  in 
the  premises.  Tet  in  an  instance  where  the  arbitrator  had 
so  awarded,  the  court  held  the  award  good  on  its  face,  as 
they  said  they  would  presume,  till  the  negative  were  shown, 
that  there  had  been  some  arrangement  before  the  arbitrator, 
by  which  one  of  the  parties  was  ultimately  to  become  pos- 
sessor of  the  whole  property  (u). 

An  award  as  between  partners,  providing  for  the  applica-  Making 
tion  of  the  partnership  assets,  if  there  should  be  a  surplus  ^P  P^^" 
but  not  providing  for  the  event  of  a  deficiency,  is  not  neces-  deficiency 
sarily  invalid ;  for  as  the  arbitrators  proceed  on  a  supposition  °^  ®**®®*^' 
that  the  partnership  effects  are  sufficient,  the  court,  in  sup- 
port of  the  award,  will  presume  the  supposition  well  founded, 
unless  the  contrary  be  shown,  and  will  intend  that  the  state 
of  the  assets  is  such  as  to  render  any  provision  for  the  case 
of  a  deficiency  unnecessary  (oj). 

(r)  lingood  v.  Bade,    2    Atk.  C.  B.  N.  S.  482 ;  S.  C.  27  L.  J.  C.  P. 

501.  70  ;  in  error,  28  L.  J.  C.  P.  74. 

(«)  Lineood  v.    Bade,    2  Atk.  («)  Wood  v.  Wilson,  2  C.  M.  & 

601.  See^  however,  Anon.  12  Mod.  B.  241. 

560.  (x)  Wilkinson  v.   Page,  1  Hare, 

(0  See  Roberts  v.  Eberhardt,  3  276 ;  Routh  v.  Peach,  3  Anst.  637, 
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WHAT  THIS  AWABD  MAT  DIRECT. 


Part  II. 

0.  Yin.  B.  1. 

Settling 
terms  of 
dissolntiOA 
of  partner- 
ship. 


Awarding 
right  to 
sue  in 
partner's 
name. 


Awarding 
restraint 
of  trade. 


A  wide  discretion  is  given  to  the  arbitrator  when  he  is  to 
settle  the  terms  on  which  a  partnership  is  to  be  dissolved. 

An  arbitrator  who  was  to  decide  the  terms  upon  which  an 
agreement  of  partnership  between  two  attorneys  should  be 
cancelled,  and  also  which  of  the  parties  had  a  right  to  receive 
certain  bills  of  cost«,  after  deciding  that  one  of  them  was 
entitled  to  receive  the  bills  of  costs,  and  collect  and  keep 
the  amount  for  his  own  use^  was  held  authorized  to  award 
further  that  that  one  should  be  at  liberty  to  use  the  name 
of  the  other,  either  alone,  or  jointly  with  his  own,  in  suing 
for  the  same;  Tindal,  C.J.,  being  of  opinion  that  imposing 
on  the  arbitrator  the  duty  of  deciding  which  of  the  parties 
had  a  right  to  receive  the  bills  of  costs,  gave  bim  impliedly 
the  authority  to  order  suits  for  the  purpose  of  recovering 
those  costs ;  and  also  that  the  power  to  settle  the  terms  on 
which  the  agreement  of  partnership  was  to  be  cancelled,  in- 
cluded the  power  of  directing  actions  to  be  brought;  and  that 
although  the  partner,  whose  name  was  to  be  used,  might  pos- 
sibly be  made  liable  for  the  costs  of  such  actions,  it  was  not 
incumbent  on  the  arbitrator  to  award  him  any  indenmity  (y). 

A  restraint  of  trade  may  sometimes  lawfully  be  imposed 
by  an  award.  Where  the  arbitrator  was  to  settle  the  terms 
and  conditions  on  which  the  copartnership  between  two 
persons  carrying  on  business  as  surgeons  and  apothecaries 
in  a  certain  town  should  be  dissolved,  and  it  was  part  of  the 
terms  of  the  submission  that  one  of  them  should  still  carry 
on  the  business  for  his  sole  benefit,  the  arbitrator  was  held 
justified  in  awarding  that  it  should  not  be  lawM  for  the 
other  to  carry  on  the  practice  or  profession  of  a  surgeon  and 
apothecary  in  the  particular  town,  or  within  thirteen  miles 
of  it  {z). 


When  V.  Directions  aa  to  giving  an  indenmity.'] — ^Under  what 

maySiwt  circumstanccs  an  arbitrator,  without  special  authority,  has 
anjndem.    power  to  Older  One  party  to  the  reference  to  indemnify  the 
other  against  particular  contingencies,  is  not  quite  clear.     It 
would  seem  to  be  the  opinion  of  Lord  Denman,  C.J.,  if  we 
may  consider  his  language  in  one  instance  as  applicable  gene- 


nity. 


(y)  Burton  v.  Wigley,  1  Bing. 
N.  0. 665. 


(z)  Morley  v,  Newman,  5  D.  & 
R.  817. 
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rally,  and  not  merely  to  the  particular  case  before  him,  that    Fabt  il 
an  arbitrator,  on  a  reference  of  all  matters  in  diflference,  has  °'  ^^^^'  ^  ^' 
no  general  power  to  direct  an  indemnity  (a). 

There  must,  it  seems,  be  a  certain  degree  of  necessity  from  Only  when 
the  nature  of  the  case  to  warrant  such  a  step.  pro^d^^ 

An  award,  ordering  the  defendant  to  execute  a  covenant 
to  indemnify  the  plaintiff  against  all  costs,  damages,  and 
expenses,  which  would  happen  by  means  of  any  further  pro- 
ceedings in  a  qui  tarn  action  against  the  plaintiff,  begun  at 
the  instance  of  the  defendant,  was  held  good,  on  the  ground 
that  as  the  action  could  not  be  released,  the  poor  being  in- 
terested in  it,  the  direction  to  indemnify  was  valid  from  the 
necessity  of  the  case ;  and  that  it  was  no  objection  that  the 
amount  to  be  indemnified  against  was  uncertain,  as  the  de- 
fendant, by  causing  the  action  to  be  proceeded  with,  might 
ascertain  it ;  but  it  was  addedi  the  awarding  the  indemnity 
would  have  been  an  excess  of  authority,  had  there  been  any 
means  of  releasing  or  discharging  the  action  (6). 

In  one  case  the  court  refused  to  set  aside  an  award  on  the 
objection,  that  the  arbitrator  had  ordered  the  defendant  to 
give  a  bond  to  indemnify  the  plaintiff  against  a  bill  of  ex- 
change, which  the  plaintiff  had  given  to  ransom  his  ship  in  a 
case^of  extreme  necessity  (c). 

From  another  case  it  may  be  gathered,  that  if  a  submission 
between  the  plaintiff  and  defendant  alone  comprise  matters 
in  difference  between  the  defendant  and  the  plaintiff  together 
with  others,  and  the  arbitrator  find  that  the  defendant  has 
taken  some  goods,  in  which  the  plaintiffand  others  are  jointly 
interested,  he  may  award  to  the  plaintiff  a  compensation  for 
the  whole  value  of  the  property,  and  direct  the  latter  to  give 
to  the  defendant  an  indemnity  against  the  claims  of  the  other 
interested  parties  (d). 

On  a  general  reference,  in  which  the  principal  question 
being  up  to  what  date  the  joint  liability  of  the  plaintiff  and 
defendant  for  debts  due  in  respect  of  a  vessel,  in  which  the 
plaintiff  had  recently  purchased  out  the  defendant's  interest, 

(a)  B088  V.  Boards,  8  A.  &  £.  (c)  Miller  v.  Bobe,  3  Taunt. 
290.  461. 

(b)  Philips  V,  Kniffhtley,  2  Stra.  (d)  Fisher  v.  Fimbley,  11  East, 
903 ;  S.  C.  note  to  Fisher  v.  Pirn-  188. 

bley,  11  East,  190. 
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Part  II. 

C.  VIII.  s.  1. 


Principle. 


When  set- 
tling terms 
of  &8olu- 
tion  of 
partner- 
ship. 


When 
settling 
terms  of 
purduise. 


should  continue,  and  from  what  date  the  plaintiflf  should  be 
chargeable  alone,  the  arbitrator  awarded,  that  after  a  specified 
day  the  defendant  should  not  bear  any  debts  in  respect  of  the 
vessel,  and  ordered  the  plaintiff  to  deliver  to  the  defendant  a 
bond  conditioned  for  the  payment  by  the  plaintiiF  of  all  debts 
incurred  in  respect  of  the  vessel  after  that  date.  The  majo- 
rity of  the  court  held,  that  the  arbitrators  had  authority  to 
direct  the  bond  to  be  given,  as  the  creditors  were  not  bound 
by  the  award,  and  might  sue  the  defendant,  and  so  the  giving 
it  was  only  a  necessary  step  to  secure  the  defendant  from  a 
liability  which  the  arbitrator  had  decided  ought  not  to  attach 
upon  him :  Maule,  J.,  however,  expressed  a  doubt  whether 
it  was  necessarily  within  the  arbitrator's  authority  to  direct 
an  indemnity  bond  to  be  given  (e). 

The  principle  seems  to  be  that  wherever  an  arbitrator  has 
authority  to  settle  the  liability  of  the  respective  parties  to 
the  reference  with  regard  to  debts  due  to  third  persons,  he 
may  order  one  party  to  pay  them  and  to  indemnify  the  other 
against  them  (/). 

When  the  arbitrator  has  to  settle  the  terms  on  which  a 
partnership  is  to  be  dissolved,  and  he  empowers  one  partner, 
to  whom  he  awards  the  debts  due  to  the  finui  to  use  the 
other's  name  in  bringing  actions,  for  the  sole  benefit  of  the 
former,  it  has  been  assumed  that  the  arbitrator  has  power  to 
order  him  to  indemnify  the  other  against  any  liability  to 
costs  for  the  use  of  his  name  in  the  actions,  and  it  was  even 
urged  that  he  was  bound  to  do  so,  but  to  this  latter  proposi- 
tion the  court  did  not  assent  {g). 

So  where  the  arbitrator  had  to  settle  the  price  and  the 
terms  on  which  the  defendant  should  purchase  an  estate  of 
the  plaintiff,  and  he  awarded  that  the  defendant  should  be 
at  liberty  to  use  the  plaintifi**s  name  in  enforcing  his  rights. 
Lord  Abinger,  C.B.,  expressed  his  opinion  that  the  arbitrator, 
if  he  had  pleased,  might  have  fixed  the  terms  on  which  the 
defendant  should  have  indemnified  the  plaintiff  against  an 
action  (A). 


(e)  Brown  t).  Watson,  6  Blng. 
N.  C.  118. 

(/)  Goddard  r.  Mansfield,  19 
L.  J.  Q.  B.  305.  See  Aitken's 
Arbitration,  3  Jar.  N.  S.  1296. 


(jg)  Burton  v,  Wigley,  1  Bing. 
N.  C.  665.    See  ante,  p.  410. 

Qi)  Hound  V,  Hatton,  10  Af.  & 
W.  660. 
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VI,   Directions  as  to  execvZing  releases^] — On  a  general    PartII. 
reference   of  all   matters  in  difference,  the   arlutrator  has  ^•^"^•^'  ' 
authority  to  order  the  parties  to  execute  mutual  releases  Arbitrator 

.  _  ,,.  _*'    -  r     11     1   1  ,  r  has  power 

respecting  them  (^),  and  where  "  all  debts,  sums  of  money,  to  direct 
and  demands/'  are  submitted,  he  may  direct  a  release  of  the  releases, 
bonds,  specialties,  judgments,  executions,  and  verdicts,  by 
virtue  of  which  the  debts,  sums  of  money,  and  demands  are 
due  (ft).  Where  a  cause  only  is  referred,  he  has  no  authority 
to  direct  the  parties  to  execute  mutual  releases  of  all 
demands  (2). 

The  generality  of  the  words  in  the  clause  of  tho  award  Conatruc- 
directing  releases,  will,  if  possible,  be  construed  to  be  limited  award  of 
to  releases  respecting  all  matters  comprehended  within  the  f®!®®*®*' 
submission-  (m),  and  although  the  release  ordered  would  in 
terms  release  the  arbitration  bond  itself,  that  shall  be  in- 
tended to  be  excepted  (n),  for  the  arbitrator  has  no  power  to 
direct  that  to  be  suiTendered  (o). 

But  if  the  words  in  the  award  be  too  clear  to  admit  of  the 
limited  construction,  as  if  the  submission  be  of  all  dififerences 
arising  before  the  10th  of  May,  and  the  award  direct  releases 
respecting  all  differences  up  to  the  20th  of  May,  the  award 
will  still  be  perfectly  good,  unless  some  new  difference  arose 
between  the  10th  and  20th  of  May,  and  that  be  shown  to  the 
court  (for  the  court  will  not  intend  it  without  it  be  shown), 
and  even  if  a  new  difference  be  shown,  the  award  will  in 
general  be  void  only  as  to  the  time  beyond  the  submission, 
and  that  portion  may  be  treated  as  surplusage  (p). 

An  award  to  pay  two  sums  at  different  times,  and  that  the  Awarding 
party  to  receive  them  should  give  one  release  immediately,  ^^^ 
has  been  held  to  be  bad,  on  the  ground  that  by  the  release  payment 
under  the  provision,  the  arbitration  bond,  and  the  right  to 


(i)  Cable  v.  Rogers,  3  Bulst. 
311. 

(ik)  Roberts  v»  Harriett,  2  Saund. 
190. 

(Q  Doe  d.  Williams  v,  Richard- 
80n,  8  Taunt  677. 

(m)  Doe  d.  Williams  v.  Richard- 
son, 8  Taunt  697  ;  Barry  v.  Rush, 
1  T.  R.  691 ;  Boyes  v.  Bluck,  13 
C.  B.  652. 

(n)  Marks  v.  Marriot^  1  lid, 
Baym.  114. 


(o)  Doyley  r.  Burton,  1  Ld. 
Raym.  633. 

(p)  Bac.  Ab.  Arb.  E.  1  ;  Hill  v. 
Thorn,  2  Mod.  309  ;  Squire  v, 
Grevettj  2  Ld.  Raym.,  961  ;  Lee  u. 
Elkins,  12  Mod.  585  ;  Anon.  12 
Mod.  8 ;  Hooper  v.  Pierce,  12  Mod. 
116  ;  Abrahat  r.  Brandon,  10  Mod. 
201  ;  Pickering  v,  Watson,  2  W. 
Bl.  1118;  Stevens  v.  Matthews,  I 
Ld.  Raym.  116. 
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WHAT  THB  AWARD  MAY  DIBECT. 


Pabt  II.    the  second  sum  awarded  to  be  paid  subsequently,  would  be 
^"^^^^^  discharged  (?). 

To  execute  But  where  an  award  directed  that  A.  and  B.  should  forth- 
forthirith,  ^^^  execute  certain  conveyances  to  C,  and  that  C.  should 
foHhmth  execute  indemnities  and  releases  to  A.  and  B.,  the 
award  was  supported,  and  it  was  held  that  "  forthwith "  in 
the  latter  clause  meant  as  soon  as  A.  and  B.  had  by  their 
execution  of  the  reconveyances  put  themselves  in  a  position 
to  call  for  the  execution  of  the  indemnities  (r). 

It  is  not  necessary  for  the  award  to  point  out  the  form  of 
the  releases,  or  to  show  when  they  are  to  be  executed  (s). 


Form  of 
award  of 
mutual 
releasee. 


Awarding 
convey- 
ances. 


Specifying 
natare  of 
the  con- 
veyances. 


Arbitrator 
need  not 
draw  the 


VII.  Directions  as  to  executing  conveyances.] — When  the 
question  in  dispute  relates  to  real  property,  it  often  happens 
from  the  nature  of  the  differences,  that  the  arbitrator  has  to 
order  one  party  to  execute  a  conveyance  to  the  other ;  for  as 
the  title  to  land  will  not  pass  by  the  award,  when  he  intends 
that  one  party  shall  have  the  land,  he  should  also  in  many 
cases  award  a  release  or  conveyance,  in  order  that  the  award 
may  be  final  {t). 

In  directing  a  conveyance  or  other  deed,  the  arbitrator 
should  take  care  to  specify  the  nature  and  character  of  the 
instrument  (tt),  but  he  need  not  prepare  it  himself  (x). 

If  an  order  of  reference  to  an  arbitrator  who  has  settled  the 
price  to  be  paid  to  the  plaintiff  for  his  land,  contains  a  clause, 
''  the  plaintiff  agreeing  to  execute  or  procure  the  execution  of 
such  a  conveyance  as  the  arbitrator  may  direct,"  it  is  the 
duty  of  the  arbitrator  to  give  sufficient  directions  respecting 
the  conveyance  (y). 

Where  an  award  directed  the  plaintiff  to  execute  a  deed  of 
assignment  of  some  leasehold  premises,  and  a  deed  of  mort- 


(q)  Adams  v.  Adams,  2  Mod. 

169. 
(r)  Boyes  v.  Bluck,   13  C.   B. 

652. 

(i)  Toby  V.  Lovibond,  17  L.  J. 
C.  P.  201 ;  S.  C.  12  Jur.  436,  5 
C.  B.  770.  See  the  Appendix  of 
Forms  for  tlie  form  of  an  award 
to  execute  mutual  releases. 

(<)  Johnson  v.  Wilson,  Willes, 
248. 

(u)  Tandy  v,  Tandy,   9   Dowl. 


1044 ;  Tipping  v.  Smith,  2  Stra. 
1024  ;  Thmne  v,  Rigby,  Cro.  Jac. 
314. 

(x)  Tebbatt  v.  Amhler,  2  Dowl. 
N.  S.  677.  See  Tomlin  v.  Mayor, 
of  Fordwich,  5  A.  «k  R  147  ; 
Toby  V.  Lovibond,  17  L.  J.  C.  P. 
201,  S.  C.  12  Jut.  436 ;  6  C.  B. 
770. 

(^)  Smalley  v.  Blackburn  Bail- 
way  Company,  2  H.  &  N.  158 ; 
S.  C.  27L.  J.  Ex.  65. 
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gage  of  some  freehold  property,  and  further,  at  the  request    Part  il. 
and  cost  of  the  defendant,  to  execute  a  release  of  all  his  Q-  ^^^-  ^  ^- 
right,  title,  and  interest  in  some  other  premises ;  on  a  motion  convey, 
for  an  attachment  against  the  plaintiff  for  not  executing  ^^^^ 
certain  deeds  of  assignment,  mortgage,  and  release,  tendered 
to  him  for  execution  in  pursuance  of  the  award,  the  plaintiff, 
who  alleged  that  the  deeds  were  not  properly  drawn,  objected 
that  the  arbitrator  ought  himself  to  have  settled  in  what 
terms  they  should  have  been  drawn  and  executed ;  the  court, 
however,  held,  that  it  was  not  necessary  for  the  arbitrator  to 
have  drawn  the  deeds  himself,  that  he  had  sufficiently  pre- 
scribed what  the  plaintiff  had  to  do,  and  made  the  ride  for  an 
attachment  absolute  (js). 

The  arbitrator  is  recommended  to  state  in  the  award  at  Advisable 
whose  expense  the  conveyance  or  other  instrument  is  to  be  ^i^^*'*^ 
prepared,  and  which  of  the  parties  is  to  prepare  it,  and  tender  p«ty  to 
it  to  the  other  for  execution,  as  the  parties  are  very  likely  to  ^^^^^  ^ 
contest  the  point  with  each  other,  and  difficulties  may  arise 
in  enforcing  the  performance  of  the  award  (a). 

Where  an  arbitrator  has  to  deal  with  matters   affecting  Directing 
estates  dedicated  to  charitable  purposes,  he  should  be  cautious  ^^^^^ 
to  see  that  his  directions  are  such  as  the  Court  of  Chancery  estates, 
will  sanction.    If  he  directs  the  trustees  of  the  property  to 
grant  a  lease  of  the  estates,  he  should,  it  is  apprehended,  in 
directing  the  terms  of  the  lease,  award  such  terms  and  such 
only  as  the  Court  of  Chancery  would  permit  the  trustees  of 
their  own  accord  to  have  granted  (6). 


SECTION  IL 


OF   DIRECTIONS    UNDEB    A    POWEB    TO    AWABD  WHAT  SHALL 

BE  DONE. 

L  Whether  clause  to  say  what  shall  be  done  compulsory!] —    p 
With  a  view  of  removing  causes  of  future  differences,  large  c-  vin.  s.  2. 
discretionary  powers  to  affect  the  property  of  the  contending  cisme 

{z)  Tebbutt  v.  Ambler,  2  Dowl.  Stillwell,  8  A.  &  E.  645. 

N.  S.  677.  (6)   Attorney-General   v.    Cle  ' 

(a)  Standley   v,    Hemmin^u,  ments,  1  Turn.  &B.  58. 
6  Taunt.  561 ;  Doe  d.  Clarke  v. 
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Pabt  II. 

0.  VIIL  s.  2. 

what  shall 
he  done. 


Whether 
compul- 
Bory  to 
award 
Bomething. 


To  direct 
what,  if 
anything, 
shall  he 
done. 

Worda 
**  shall  or 
may," 
construed 
impera- 
tive. 


Awarding 
to  enjoy 
property 
as  before. 


parties  are,  in  many  instances,  given  to  the  arbitrator  by  the 
submission.  This  course  is  one  which  meets  with  the  full 
approbation  of  the  courts  (c). 

The  clause  giving  the  authority  is  often  worded  thus: 
"  That  the  arbitrator  shall  have  power  to  determine  what 
he  shall  think  fit  to  be  done  by  the  parties  respecting  the 
matters  in  dispute." 

Under  this  power  the  arbitrator  need  not,  unless  he  choose, 
give  any  directions  at  all ;  but  if  the  words  run,  "  the  arbi- 
trator to  determine  what  he  shall  think  fit  to  be  done,"  it  is 
not  quite  clear  that  they  would  not  at  times  be  construed 
imperative,  and  calling  upon  him  to  make  some  regulation  or 
other  respecting  the  property ;  Parke,  B.,  being  of  opinion 
that  the  clause  is  imperative,  in  the  same  manner  as  when 
the  arbitrator  is  to  ascertain  what  costs  are  to  be  paid,  he 
has  no  discretion  on  the  subject,  but  must  ascertain  some 
costs ;  while  Lord  Abinger,  C.B.,  with  whom  the  rest  of  the 
court  concurred,  is  reported  to  have  intimated  that  the  words^ 
"  what  he  shall  think  JitI'  import  a  discretionary  power  (d). 

A  power  to  direct  "  what,  if  anythirig,  shall  be  done  by  the 
parties  respectively,"  is  permissive  and  not  compulsory  (e), 
•  The  following  case  throws  light  on  this  question.  On  the 
reference  of  a  claim  respecting  a  will  and  the  granting  an 
annuity,  a  clause  in  the  submission,  "  that  in  case  the  arbi- 
trator shall  award  any  such  annuity,  he  ahull  or  Tnay  award 
the  same,  with  a  proviso  that  in  case  of  a  deficiency  of  assets 
of  the  testator,  the  annuity  or  the  fund  from  which  the  same 
shall  arise,  shall  abate  in  the  same  manner  as  if  it  were  a 
provision  contained  in  the  will,"  was  held  to  be  imperative, 
and  to  make  it  incumbent  on  the  arbitrator  when  awarding 
the  annuity,  to  insert  the  proviso  in  his  award  (/). 

In  the  following  instance,  the  permissive  words  seem  to 
have  been  construed  to  be  compulsory  from  the  nature  of 
the  circumstances  of  the  case. 

A  claim  having  been  made  on  a  reference  respecting  the 
obstructing  of  a  flue,  the  diversion  of  a  water-spout,  and  the 


(c)  Taylor  v.  Shuttleworth,  8 
Dowl.  281,  per  Maule,  J. 

(d)  Adkus  V,  Bedford,  2  Dowl. 
N.S.735;  S.  C.  11  M.&W^^69; 
Morgan  v.  Smith,  1  Powl.  N.  S. 


617 ;  S.  C.  9  M.  &  W.  427. 

(e)  NichoUs  v.  Jones,  6  Ex. 
373. 

(/)  Crump  V,  Adney,  1  C.  &  M, 
356  ;  S.  C.  3  Tyi-w.  270, 
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building  over  a  watercourse,  the  arbitrator,  who  had  ''power    ^;^^^  ^^- 

O*      Till*    ^7*     ^m 

to  direct  how  the  property  should  be  enjoyed  for  the  future,    

awarded  damages  to  the  plaintiff  for  the  above  claims,  and 
directed  "  that  the  parties  should  enjoy  the  property  respec- 
tively as  heretofore."  This  the  court  held  was  not  a  final 
adjustment,  but  left  the  property  in  a  state  of  dispute,  preg- 
nant, to  a  certain  degree,  with  injury,  instead  of  preventing 
further  disputes,  which  was  the  peculiar  object  of  the  refer- 
ence ig).  It  is  to  be  observed  that  the  direction  "  to  enjoy 
as  before"  is  vague  and  indefinite,  and  that  the  holding  the 
above  award  to  be  void  does  not  necessarily  determine  that 
the  award  would  have  been  set  aside,  if  the  arbitrator  had 
simply  been  silent  respecting  the  future  enjoyment  of  the 
property. 

Where  an  action  was  brought  by  a  reversioner  for  the  Awarding 
continuance  of  an  incumbrance  on  his  land,  and  it  was  ^^^^Lg  bo 
ordered  by  the  order  of  reference,  that  the  arbitrator  was  to  ^^^^e. 
say  what  should  be  done  between  the  parties  by  way  of  a 
sale  or  otherwise,  respecting  the  land  or  premises  in  dispute, 
the  court  held  the  arbitrator  justified  in  adjudging  in  terms, 
that  nothing  should  be  done  between  the  parties  respecting 
the  said  land  or  premises,  and  Williams,  J.,  distinguished 
this  case  from  the  above-mentioned  case  of  Morgan  v. 
Smi^  (h),  where  it  was  left  to  the  arbitrator  to  ascertain 
what  costs  were  to  be  given,  on  the  ground  that  those  words 
imported  that  there  must  be  some  given,  and  that  there,  in 
not  finding  the  costs,  the  arbitrator  had  neglected  the  point 
submitted  to  him ;  and  when  the  case  of  Ross  v.  Clifton  (i) 
was  cited  as  an  authoritv  to  show  that  the  arbitrator  was 
bound  to  say  that  something  was  to  be  done,  Coleridge,  J., 
remarked  that  in  that  case  it  appeared  that  damage  had  been 
occasioned  and  would  continue  (k). 

Not  only  the  duty  of  the  arbitrator,  but  the  fate  of  the  Whether 
award  may  be  affected  by  the  consideration  whether  the  if  direction 
clause  to  say  what  shall  be  done  be  enabling  or  compulsory,  fauitji 
The  Court  of  Exchequer  are  of  opinion  that  when  the  clause  clause  to 
is  enabling  only,  the  whole  award  need  not  be  set  aside,  if  ^^J^u?^ 

(3)  R088   V.    Clifton,   9   Dowl.  (i)  9  Dowl.  356. 

356.    See  Grenfell  v.  Edgcome,  7  (k)  Grenfell  v.  Edgcomc,  7  Q.  B. 

Q.  B.  661.  661. 

(fc)  9  M.  &  W.  427. 

E  E 
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Part  II. 

C.  VIIL  s.  2. 

done 

enabling 

only. 


Injunction 

■where  no 

directions 

in  award, 

and 

nuisance 

recurring. 


tiie  direction  given  by  him  be  defective  (C).  The  Court  o*^ 
Queen's  Bench,  however,  hold,  that  where  an  arbitrator  under- 
takes to  gives  a  specific  regulation,  which  he  is  at  liberty  but 
not  bound  to  do,  the  award  must  be  set  aside  in  ioto,  if  he 
does  it  erroneously ;  though  if  the  faulty  direction  be  an 
excess  of  authority,  the  award  will  be  set  aside  for  the  excess 
only  (m). 

Actions  brought  for  injuries  by  certain  manufactories  or  by 
gas  works  to  neighbouring  landowners  are  often  referred  to 
an  arbitrator,  with  power  to  him  to  say  what  shall  be  done 
with  the  view  of  his  regulating  the  future  course  of  the 
works.  If  the  injury  be  of  a  recurring  or  continuous  nature, 
it  is  important  for  the  manufacturer  to  suggest  some  scheme 
for  the  future,  which  the  award  may  direct  to  be  followed. 
For  if  the  question  as  to  regulations  for  the  future  be  not 
brought  before  the  arbitrator,  and  the  award  be  confined  to 
an  assessment  of  damages,  the  continuance  of  tiie  business  of 
the  manufacturer  may  sometimes  practically  be  stopped  by  a 
perpetual  injunction  founded  on  the  award  as  a  decision  of 
the  legal  right  (n). 


Valid  di-  II.  Directions  as  to  ivhat  shall  be  do7ie  held  vcdid.} — ^What 
rec  ions,  j^  ^j^^  extent  of  the  authority  conferred  by  clauses  empower- 
ing an  arbitrator  to  say  what  shall  be  done  by  the  parties, 
and  how  it  ought  to  be  exercised,  must  depend  so  much  on 
the  special  wording  of  each  submission,  and  the  special  cir- 
cumstances of  each  particular  case,  that  it  is  difficult  to  lay 
down  any  rule  that  is  not  too  general  to  be  of  much  practical 
utility. 

A  consideration,  however, .of  the  succeeding  cases  will,  it 

is  hoped,  assist  an  arbitrator  when  he  is  in  doubt  as  to  what 

is  the  nature  and  limit  of  his  own  authority,  and  how  his 

duty  may  be  best  performed. 

No  objec-        It  may  be  proper  to  remark  that  the  court  will  not  enter- 

the  merits   tain  any  objection  to  the  directions  given  in  the  award  as  to 

open.  the  mode  of  enjoyment  of  property,  which  resolve  themselves 

into  questions  on  the  merits,  or  are  founded  on  the  justice  or 


(/)  Nicholls  V.  Jones,  6  Ex.  373. 
(m)  Stonehewer  r.  Farrar,  6  Q. 
B.  730. 
(?i)  Broadbeut  v.  The  Imperial 


Gas  Light  Company,  7  De  G.  M. 
&  G.  436,  S.  C.  26  L.  J.  Ch.  276  ; 
in  error,  6  H.  L.  CaAes,  600,  S.  C. 
29  L.  J.  Ch  377. 
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propnety  of  the  arbitrator  s  determination  with  reference  to    ^^^^^  ir. 

\    ,     .  .                                                                                                           c.vni.  8.2. 
facts  (o).  

If  any  state  of  facts  would  fairly  justify  the  directions  in  Directions 
the  award,  the  court  will  presume  that  some  such  state  exists,  presumed 
so  as  to  support  the  award,  as  sufficiently  certain,  unless  cei-^^in, 
the  contrary  is  shown,  or  the  party  ordered  to  obey  has  been 
misled  {p), 

A  cause  relating  to  the  breach  of  an  agreement  for  the  Awarding 
purchase  of  an  estate,  the  price  of  which  was  to  be  paid  by  annuity, 
the  defendant,  partly  by  instalments  and  partly  by  an 
annuity  to  be  secured  on  land,  was  referred,  and  the  arbi- 
trator was  empowered  to  settle  the  cause  and  all  matters  in 
difiTerenee,  and  to  determine  what  he  should  think  fit  to  be 
done  by  the  partiea  The  non-payment  of  the  annuity,  and 
the  omitting  to  provide  such  security  for  the  payment,  were 
the  breaches  complained  of.  The  award  directed,  that  the 
defendant  should  pay  the  plaintiff  a  gi*oss  sum  by  way  of 
damages,  and  that  after  the  damages  were  paid,  the  plaintifT 
should  convey  the  premises  to  the  defendant,  and  execute  a 
release  of  the  annuity  so  agreed  to  be  secured.  It  was 
objected,  that  the  arbitrator  had  no  authority  to  award  a 
gross  sum  to  be  paid  as  the  value  of  the  annuity.  The  coui't 
however,  held  that  the  direction  was  fully  authorized  by  the 
submission,  and  Tindall,  G. J.,  said,  '*  I  agree  if  the  party 
had  brought  an  action  for  the  arrears  of  an  annuity  which 
were  due,  and  that  action  had  been  referred,  the  arbitrator 
would  have  had  no  right  or  power  to  fix  the  value  of  the 
aimuity,  and  to  throw  so  large  a  burden  upon  the  defendant ; 
but  that  is  not  the  case  here.  The  original  agreement  was 
not  only  that  the  defendant  should  pay  the  annuity,  but  that 
he  should  give  security  for  its  payment ;  the  non-payment  of 
the  annuity,  and  the  omission  to  provide  such  security  as 
was  required,  are  the  two  breaches  alleged  in  the  declaration. 
That  subject,  therefore,  being  brought  before  the  arbitrator 
as  one  of  the  matters  in  difference,  and  it  being  expressly 
stipulated  by  the  order  of  reference  that  the  parties  shall 
do  whatever  the   arbitrator  directs  upon   that  subject,  it 


(o)  Winter  v.   Lethbridge,   13  (p)   Mays  «.  Cannell,  24  L.  J. 

Price,  533.  C.  P.  41. 

£  £  2 
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Part  II.  appears  to  me  that  it  is  within  the  power  given  him  to  find, 
c. \iiL8^.  ^^  ^^^  must  suppose  he  has  found,  that  there  was  no  suffi- 
cient security  in  the  possession  or  power  of  the  defendant, 
and  that  he  should  fix  what  was  the  value  of  the  annuity, 
and  that  it  should  bo  paid  as  matter  of  damage  to  the 
plaintiff"  (?). 
Awarding  An  arbitrator,  to  whom  it  waa  referred  to  ascertain  among 
Bhares  o^  other  things  what  lands  were  severally  titheable  to  the  rectors 
tithes.  of  two  neighbouring  parishes,  and  who  was  authorized  "to 
devise  all  means  to  prevent  future  litigation,"  and  generally 
to  settle  all  matters  of  difference,  and  to  order  and  determine 
what  he  should  tl^mk  fit  to  be  done,  was  held  to  have  acted 
wisely,  and  perfectly  within  his  authority,  in  making  an 
award,  w^hich  reciting  that  it  was  impossible  to  ascertain  the 
particular  parcels  of  land  to  which  the  several  rectors  were 
respectively  entitled,  awarded  that  the  tithes  of  the  whole 
lands  should  be  divided  between  them  in  certain  propor- 
tions (r). 
Awarding  A  submissiou  empowered  the  arbitrator  to  decide  how, 
and  repairs  and  by  whom,  and  in  what  manner,  a  certain  pump,  yard, 
hedge^  and  ditch,  respecting  which  disputes  had  arisen, 
should  in  future  be  enjoyed  and  occupied,  and  who  should 
have  the  care  and  management  thereof.  The  arbitrator 
after  finding  that  the  pump  was  the  exclusive  property  of 
one  of  the  parties,  subject  to  an  easement  in  it  by  the  other, 
was  held  not  to  be  authorized  to  dispose  of  the  property  in 
it  to  the  other>  so  as  to  make  the  two  disputants  tenants  in 
common ;  but  it  was  ruled,  that  he  had  power  to  direct  that 
the  easement  in  the  pump  should  continue,  and  under  the 
provision  respecting  "  care  and  management,"  it  was  decided, 
that  he  might  order  that  the  pump  should  in  future  he 
repaired  at  the  joint  expense  of  the  parties,  and  that  the 
clause  empowering  him  to  award  *'how"  the  property  should 
be  occupied,  gave  him  authority  to  say  under  what  conditions 
the  occupation  should  be,  and  to  impose  on  the  party,  not 
the  owner  of  the  hedge  and  ditch,  the  sole  obligation  of 
repairing  them  (s). 

(q)  Taylor   v.  Shuttleworth,   8      425. 
Dowl.  281.  (s)  Boodle  v.  Davies,  3  A.  &  E. 

(r)  ProBser  v.  Gorijigu,  3  Taunt,      200, 
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A  tenant  of  a  water  mill  sued  his  landlord  for  breach  of  a    Pakt  II. 
covenant  in   the  lease  by  the  landlord  to  repair  the  mill,  ^'^ 
weir,  and  mill  bank.     The  cause  being  referred  to  an  arbi-  9<^"**^^*°o 
trator  with  power  to  decide  all  matters  and  questions,  and  do  to  comple- 
jastice  between  the  parties,  and  to  order  and  direct  what  ^^^ 
should   be  done,   either   immediately   or   prospectively,   it 
was  held   that  the  arbitrator  had   power  to  award  dam- 
ages for    the    continuing  breach   of  covenant   up   to    the 
date  of  the  award,  and  beyond  that  period ;  for  it   seems 
that  the  award  might  lawfully  have  directed  the  defendant 
to  pay  to  the  plain tiflF  so  much  per  week  until  the  completion 
of  the  repairs  ordered  to  be  done,  so  long  as  the  plaintiff 
remained  lawfully  in  possession  of  the  premises  under  the 
lease,  but  that  a  direction  absolutely  and  without  any  limi- 
tation to  pay  a  weekly  sum  to  the  plaintiff  until  the  repairs 
were  done  was  bad,  but   did   not  vitiate  the  rest  of  the 
award  (t). 

Under  a  power  to  the  arbitrator  to  decide  the  right  to  a  E^ulat- 
certain  stream  of  water  claimed  in  the  action,  and  to  regu-  g°fg^ 
late  the  use  of  it  in  future,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done,  it  was  considered,  that  the 
authority  given  to  the  arbitrator  to  regulate  the  flow  of  the 
stream  in  dispute,  incidentally  and  necessarily  empowered 
him  to  affect  the  enjoyment  of  other  rights  of  the  parties, 
and  to  make  regulations  respecting  the  flowing  of  the  water 
in  the  stream  in  question,  notwithstanding  they  interfered 
with  the  former  enjoyment  of  other  streams  not  the  subject 
of  dispute  (u).     But  the  court  seemed  inclined  to  think  that  Hypothe- 
the  arbitrator  had  no  power  to  make  a  prospective  regu-  ^d8ton  fol- 
iation respecting  the  flowing  of  the  water,  proceeding  on  the  ^^*^''® 
assumption  that  the  ponds,  through  which  the  stream  of        ° 
water  was  stated  in  the  declaration  to  have  flowed,  might 
possibly  be  hereafter  filled  up,  and  providing  for  that  con- 
tingency ;  and  that  he  had  authority  to  regulate  the  stream 
only  whilst  it  should  continue  to  flow  through  those  ponds. 
They  held,  however,  that  though  such  hypothetical  directing 
might  be  void  as   exceeding  the   submission,  such   excess 


(t)  Lewis  V.  Rossi ter,  44  L.  J.  (it)   Winter  v.   Lethbridge,   13 

Ex.  136.  Price,  633. 
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Part  II.    could  not  vitiate  the  other  directions  in  the  award  indepen- 

c.  vnL  B.  2.    1      .      r  'x  /    \ 

dent  of  it  {w). 

Directing        Under  a  reference  to  settle  the  matters  in  diflference,  and 
from  wood   to  award  such  alterations  in  the  defendant's  works  as  to  the 
mackSienr   ^^l^i^rator  should  Seem  necessary,  regard  being  had  to  their 
state  at  a  particular  period,  an  award  directing  no  other 
alteration  than  that  certain  parts  of  the  machinery,  which 
were  of  wood,  should  be  made  of  cast  iron,  was  held  a  due 
execution  of  the  authority  (x). 
Directing        We  have  before  seen  that  an  arbitrator,  who  has  to  settle 
plaintiff's    ^^  what  price  and  on  what  terms  the  defendant  shall  pur- 
name.         chase  the  plaintiffs  estate,  may  award  that  the  defendant, 
after  the  conveyance  of  the  property  to  him,  shall  be  entitled 
to  use  the  plaintiff's  name  in  enforcing  his  rights,  and  may, 
if  he  please,  fix  the  terms  on  which  the  defendant  shall 
indemnify  the  plaintiff  against  an  action  {y). 
Directing        An  arbitrator,  empowered  to  investigate  legal  and  equitable 
per^r^       claims  and  to  give  directions,  awarded  that  the  plaintiffs 
manceof     would  be  entitled  to  have  the  benefit  of  an  agreement  by 

agreement. 

which  they  were  to  be  paid  by  the  defendant  a  sum  of  money 
so  soon  as  the  plaintiffs  had  discharged  the  claims  of  certain 
other  persons ;  and  he  directed,  that  on  production  by  the 
plaintiffs  to  the  defendant  of  proper  receipts  from  such 
persons,  the  defendants  should  pay  the  plaintiff  the  amount 
stated.  This  was  held  good  {z). 
To  pull  Under  a  power  to  order  possession  of  lands  to  be  given, 

own  w    .  ^^^  j^^^  ^^j  .^  what  manner  it  shall  be  given,  an  arbitrator 

has  power  to  order  the  party  whom  he  directs  to  give  up 

possession  to  pull   down  a  wall  he   has   erected   on   the 

premises  (a). 

Award  to        By  an  act  to  facilitate  intercourse  between  the  XT.  Railway 

i^TOOTBe  ^^^  ^^  ^-  Railway,  it  was  enacted,  that  if  at  any  time  or 

between      timcs  after  the  passing  of  the  act,  either  party  should  re- 

two  rail*  *  va  ^        it 

ways  quire  it,  "  it  should  be  referred  to  arbitration  to  determine 

th^^^*  n?     what  arrangements  should  be  made  by  the  U.  and  the  C. 

(u')  Winter  v,   Lethbridge,   13  d.  6,  p.  410. 
Price,  633.  {z)  Miller  «.  De  Bui^b,  4  Ex. 

(ar)  Walker  v.  Frobiaher,  6  Ves.  809. 
70.  (a)  Mays  v,  Cannell,  24  L.  J. 

{y)  Bound  «.  Hatton,  10  M.  <fe  C.P.  41. 
W.  660.    See  the  previous  section 
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Railways,  or  either  of  them,  for  affording  proper  facilities  and    Part  IL 
convenience  for  the  conveyance  and  all  other  accommodation  ^^  ^ 
of  passengers,  animals  and  goods  to  be  conveyed  from  the  ning  of 
U.  Railway,  or  any  part  thereof,  upon    and  along  the  C.   the  times 
Railway  between  L.  and  0.  or  any  part  thereof,  and  from  the  J^  depar- 
C.  Railway  between  L.  and  C.  or  any  part  thereof,  and  upon  arrival, 
and  along  the  U.  Railway,  on  any  part  thereof,"  &c. — Held, 
first,  that  the  arbitrators   and  power  to  order  that  the  C. 
Railway  should  run  an  express  train  from  C.  to  L.  every  day, 
except  Sunday,  at  10  A.M.,  arriving  at  11  A.M.,  stopping  at 
three  intermediate  stations ;  that  the  times  of  departure  and 
arrival  were  properly  made  part  of  the  terms  of  arrange- 
ment, and  that  the  court  could  not  intend  that  the  speed 
ordered  was  improper,  though,  if  it  were,  the  award  would 
be  bad,  and  the  company  would  not  be  justified  in  obeying 
it.     Secondly,   that  they  had  also  power  to  order  the  0. 
Company  to  run  a  train  daily  from  L.  to  C.  at  specified 
hours  of  departure  and  arrival,  and  to  convey  the  U.  car- 
riages, with  passengers,  through  to  L.    They  held,  also,  that 
it  was  no  objection  that  the  award  did  not  say  how  long  the 
arrangement  was  to  continue^  as  new  regulations  might  be 
made  from  time  to  time,  under  the  arbitration  clause  (h). 

III.  Directions  as  to  what  shall  be  done  held  void.] — A  Invalid 
consideration  of  the  following  instances  will,  it  is  hoped, 
assist  the  arbitrator  in  guarding  against  making  a  faulty 
direction. 

The  power  to  order  and  direct  what  he  shall  think  fit  to  Awarding 
be  done  by  and  between  the  parties  respecting  the  matters  '^®'^*^^- 
in  dispute,  does  not  authorize  the  arbitrator  to  direct  a  verdict 
to  be  entered  in  the  cause  referred  (c).     A  suggestion,  how-  Directing 
ever,  was  in  one  case  thrown  out  by  the  bench,  that  when  ^^^^ 
the  verdict  was  taken  on  the  reference  for  too  small  a  sum, 
the  arbitrator,  under  this  clause,  might  possibly  have  authority 
to  direct  an  application  to  be  made  to  the  court  to  enlarge 
the  amount  of  damages,  and  that  the  defendant  should  con- 
sent to  the  enlargement  (d), 

(h)  Eastern      Union     Railway  (c)  Hay  ward  v,  Phillips,  6  A.  & 

Company   v.    Eastern    Counties  E.  119. 

Railway  Company,    2   E.    &    B.  (d)  Prentice  v.  Reed,  1  Taunt, 

530.                        "  151. 


424 


WHAT  THE  AWARD  MAY  DIRECT. 


Pabt  II. 
C,  VIII.  8. 2. 

Awarding 
a  carriage 
way. 


Depth  of 
weir, 
Avater 
markp. 


TJncertaiD 
directions 
invalid. 

Not  speci- 
fixtures. 


Not  Bpeci- 
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An  action,  in  which  the  plaintiff  claimed  a  right  of  way 
(not  a  carriage  way),  was  referred  to  an  arbitrator,  who  was 
to  settle  all  matters  in  difference  between  the  parties,  and  to 
direct  in  what  manner  the  road  in  question  (if  he  should 
find  for  the  plaintiff)  should  be  enjoyed.  The  arbitrator 
awarded  a  verdict  for  the  plaintiff,  and  that  the  plaintiff  was 
entitled  to  a  right  of  way  including  a  carriage  way.  Thougt 
there  were  contradictory  affidavits  as  to  whether  the  plain- 
tiff's claim  to  a  carriage  way  was  a  matter  in  dispute  before 
the  arbitrator,  the  court  held  that  the  arbitrator,  in  awarding 
a  carriage  way,  had  clearly  exceeded  his  authority,  and  set 
aside  that  part  of  the  award  (e). 

Disputes  having  arisen  between  the  owners  of  two  mills  on 
a  river,  an  arbitrator  appointed  to  define  the  water  rights  and 
depths  of  weir,  and  authorized  to  order  any  erections  to  be 
put  up  about  the  defendant's  weir,  awarded  that  the  de- 
fendant was  entitled  to  maintain  his  weir  at  the  depth  of 
fourteen  inches  and  no  more,  and  for  the  purpose  of  marking 
the  depth  ordered  such  durable  marks  and  erections  to  be 
placed  about  the  weir  as  R  might  direct.  The  court  held 
the  direction  as  to  the  depth  of  weir  sufficient,  but  that 
the  award  was  avoided  by  delegating  to  B.  to  fix  the 
marks  (/). 

A  landlord  having  removed  some  gates,  locks,  bolts,  and 
fastenings,  from  the  demised  premises,  a  direction  by  the 
arbitrator  ordering  the  tenant  to  put  up  other  gatea^  locks, 
bolts,  and  fastenings,  in  the  place  and  stead  of  such  as  had 
been  removed,  was  held  bad  for  uncertainty,  the  award  not 
showing  what  fixtures  had  been  removed,  or  specifying  the 
nature,  quality,  or  price  of  those  which  were  to  be  sub- 
stituted (gr). 

The  plaintiff,  a  bleacher,  complained  of  the  defendant's 
polluting  a  stream  of  water  by  his  works  ;  and  the  arbitrator 
who  was  empowered  to  regulate  the  mode  in  which  the  water 
should  be  enjoyed,  awarded,  that  the  defendant  should  take 
all  proper  and  reasonable  precautions  and  measures  for  pre- 
venting the  water  of  the  stream  from  being  rendered  unfit  for 


(e)  Hooper  v.  Hooper,  M'Lel.  &     Q.  B.  329. 

Y.  509.  (g)  Price  v.  Popkin,  10  A.  &  E. 

(/)  Johnson  v,  Latham,  19  L.  J.      139. 
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the  use  of  the  plaintiff,  and  that  all  refuse  waters  from  the    Part  II. 
defendant's  works  should,  at  the  defendant's   expense,  be  ^•^^"•^'  ' 
passed  through  filters,  so  as  to  be  thereby  effectually  purified 
and  cleansed^  so  far  as  the  same  could  be  purified  and  cleansed 
ly  the  ordinary  and  Tnost  approved  process  offiUervrig.    The 
court  held  the  award  bad,  as  uncertain,  ambiguous,  and  not 
final,  because  it  did  not  prescribe  or  ascertain  in  any  way 
how  the  water  was  to  be  prevented  from  becoming  unfit  for 
the  purposes  of  bleaching,  or  if  rendered  unfit,  how  it  was  to 
be  purified  and  cleansed  by  the  defendant ;  that  the  direction 
to  use  all  proper  and  reasonable  precautions  did  not  at  all 
point  out  to  the  defendant  what  he  was  to  do ;  and  that 
ordering  him  to  purify  the  water  by  the  use  of  the  ordinary 
and  most  approved  process  of  filtering  was  also  insufficient, 
as  it  was  not  certain  what  the  ordinary  and  most  approved 
process  of  filtering  was ;  and  Lord  Denman,  C.J.,  added  the 
following  important  observation : — "  It  is  said  that  the  arbi-  j^^  ^£ 
trator  would  run  great  risk  by  setting  out  in  his  award  what  arbitrator 
acts  were  to  be  done,  because  he  might  fail  in  directing  them  J^  ^  " 
scientifically.     But  I  think  he  runs  a  much  greater  risk  of  science 
making  an  imperfect  award,   if   he   do  not  make  himself 
scientifically  master  of  the  subject  before  him,  so  as  to  dis- 
cover how  justice  may  be  dealt  to  the  litigating  parties.  He  is 
bound  to  understand  the  matters  in  dispute  so  accurately 
and  fully,  that  the  acts  being  done  which  he  has  prescribed, 
it  may  be  clear  that  the  award  has  been  obeyed.    The  words 
in  which  the  arbitrator  describes  what  shall  be  done  should 
be  certain,  and  accompanied  in  his  own  mind  with  an  under- 
standing of  what  he  prescribes  *'  (A). 

Vague  and  imperfect  directions  in  an  award  often  lead  to  Not  speci- 
renewed  litis^ation.     Some  commissioners,  under  an  inclo-  ^y^g 

,  1  1 .  1  capacity  of 

sure  act,  being  empowered  to  set  out  public  ditches,  ordered  dndn. 
the  ownei*s  of  lands  over  which  a  certain  drain  set  out  by 
them  passed  to  cleanse  and  keep  it  "  of  sufficient  width  and 
depth  to  carry  off  the  water  intended  to  run  down  the  same." 
Some  years  afterwards  the  plaintiff  cut  a  sough  or  under- 
drain  across  his  close,  opening  into  the  drain  in  question 
which  in  the   part  of  it  immediately  below  (where  it  ran 


Qi)  Stonehewer  r.  Fiirrar,  9  Jur.  203,  S.  C.  6  Q.  B.  730, 
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Part  II.  across  the  defendant's  lands)  was  not  of  sufficient  capacity  to 
0.  vni.  s.  2.  ^^y  ^Q  ^^^  additional  water  brought  in  by  the  sough.  The 
plaintiff  contended  that  it  was  the  defendant's  duty  to  make 
it  sufficient  for  that  purpose.  The  court,  however,  remarking 
that  the  award  was  lamentably  vague  in  its  terms  in  not 
explaining  what  water  was  intended  to  run  down  the  drain, 
ultimately  held  that  this  method  of  draining  by  a  sough  or 
under^drain  not  being  contemplated  by  the  award,  the  defen- 
dant was  not  required  to  make  and  keep  the  drain  of  the 
increased  size  and  depth  demanded  (i). 
Plan  It  is  often  very  advantageous  for  the  arbitrator  to  make  a 

award.  V^^^  or  map  on  his  award  (or  annexed  to  it  and  referred  to 
by  words  incorporating  it),  so  as  to  show  precisely  what  he 
intends  to  be  done  (k). 


SECTION  III. 

OF  DIRECTIONS  AS  TO  ALLOTINQ  LANDS. 

Paet  II.  I.  Directions  under  Indosnre  Acts!] — As  persons  appointed 
^^™'^  •  under  private  acts  of  parliament  for  inclosing  waste  lands 
Award        ^^A  commuting  tithes  have  to  decide  on  the  various  rights  of 

under  ,  ®  .  *^ 

indosure     parties  interested,  and  to  perform  duties  in  many  respects 

*  Acts,    analogous  to  those  of  arbitrators,  and  are  even  sometimes  so 

styled,  some  points  respecting  awards  in  such  cases  may  here, 

it  is  apprehended,  be  noticed  with  advantage. 

Allotment       Commissioners  under  an  inclosure  act  have  no  power  to 

not^tin-    niake  allotments  in  respect  of  other  rights  than  those  which 

guishedby   are  to  be  extinguished  under  the  powers  of  the  act,  and  for 

which  allotments  in  compensation  are  provided  to  be  given. 

Hence  they  are  not  justified  in  allotting  to  a  lord  of  a  manor 

a  portion  of  the  waste  in  lieu  of  his  right  to  warren,  such 

right  not  being  mentioned  in  the  act  (J), 

Specifj^       Where,   besides  allotting  the  common   lands,   they  are 

l^dfl!"*^^^^  empowered  to  assign  lands  in  exchange  for  other  lands,  so 

(i)  Sharpe  v.  Hancock,  7  M.  &      Q.  B.  236. 
G.  354.  (Q  Casamajor  t^.  Strode,  2  M.  & 

(A-)  Johndon  v,  Latham,  20  L.  J.      E.  706. 
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that  the  exchange  shall  be  ascertained  by  the  award,  the     Part  II. 
award  will  convey  no  title  to  a  close  assigned  in  exchange,  J — '. — ' 
unless  it  state  in  respect  of  what  particular  land  the  land 
assigned  is  given  in  exchange;  for  with  a  view  to  the  charges 
aflfecting  the  original  property  it  is  of  extreme  importance 
that  the  exchanges  should  be  ascertained  (m). 

If  the  act  require  the  previous  consent,  in  writing,  of  the  Reciting 
respective  proprietors  to  sanction  the  exchanges,  it  would  proper  con- 
seem  advisable  at  least  that  the  award  should  recite  that  B^ntB. 
such  consents  had  been  given  (n). 

When   an   inclosure   act   directed   that   the   grass    and  ^^^^^ 
herbage  of  the  parcels  set  out  for  getting  materials  for  the  officers  in 
repair  of  the  highway  should  remain  for  ever  for  the  benefit  ^^' 
of  such  persons  as  the  commissioners  should  appoint,  it  was 
held  that  they  were  authorized  to  award  the  herbage  to  the 
surveyors  of  the  highways  of  a  certain  parish,  "and  their 
saoceseors  for  the  time  being ;''  for  although  the  award  was 
bad  as  a  common  law  conveyance,  the  surveyors  not  being  a 
corporation,  it  was  good  as  a  parliamentary  declaration  of  the 
persons  entitled  to  take  the  herbage,  and  had  the  same  efiiect 
as  if  the  direction  had  been  inserted  in  the  act  (o). 

If  by  a  private  act  of  parliament  the  estate  of  one  pro-  Specifying 
prietor  in  a  parish  be  alone  to  be  charged  with  a  rent-charge  ^  ^^^^q 
in  lieu  of  tithes,  an  arbitrator  who  has  to  ascertain  the  amount  ^^^- 
of  the  rent-charge,  and  to  whom  it  is  lawful  to  divide  and 
apportion  it  into  so  many  parts  as  he  shall  think  fit,  and  to 
charge  each  such  part  on  a  distinct  part  of  the  estate,  need 
not,  unless  he  think  fit  to  make  an  apportionment,  specify 
what  lands  the  proprietor  has  in  the  parish,  but  it  is  sufficient 
if  his  award  charge  the  rent-charge  in  one  entire  sum  "  on  all 
and  every  the  lands  and  grounds"  of  the  proprietor  within 
the  parish  (jp). 

Under  a  private  act  of  parliament  a  commissioner  was  to  What  a 
allot  waste  land,  and  a  specified  arbitrator  was  empowered  J^ mSI^'m 
to  declare  by  an  award,  within  six  months  after  the  passing  award. 
of  the  act,  the  amount  of  rent-charge  to  be  paid  in  lieu  of 

(m)  Cox  V.  King,  3  Bing.  N.  C.  (o)   Johnson    v.    Hodgson,    8 

795.  East,  38. 

(n)  Cox  V.  King,  3  Bing.  N,  C.  (p)  Willonghby  v.  WiUoughbv, 

795.  4Q.  B.  687. 


an 
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tithes,  and  the  statute  further  provided,  that  in  case  he 
should  neglect  or  refuse  to  act,  another  arbitrator  should  be 
nominated  with  like  powers  by  a  certain  party;  although  the 
arbitrator  assumed,  that  he  could  not  make  an  award  before 
the  inclosure  commissioner  had  made  his^  and  the  latter  had 
not  awarded  before  the  six  months  had  expired,  consequently 
the  arbitrator  did  not  make  an  award  within  the  six  months, 
though  he  did  after  they  had  expired,  it  was  held  that  he  had 
'*  neglected"  to  award  within  the  meaning  of  the  act,  and  an 
award  made  by  an  arbitrator  afterwards  appointed  to  supply 
his  place  was  held  valid  (q). 

An  award  under  an  inclosure  act  appointed  certain  lands 
and  rent-charges  between  the  inhabitants  of  two  parishes,  it 
was  held  that  Chancery  had  no  jurisdiction  to  rectify  the 
mistake  if  the  apportionment  were  vltra  vires  (r). 


Powers  of 
oommis- 
sionent  of 
partition. 


Awarding 
right  of 
way. 


Erection 
of  fencep. 

Separated 
loto  to  one 
party. 


II.  Directions  in  making  partitions  of  lands,] — Commis- 
sioners of  partition  appointed  by  the  Court  of  Chancery  being 
judges  of  the  parties'  own  choosing,  are  looked  upon  by  the 
Court  of  Chancery  in  a  light  very  similar  to  arbitrators  ;  their 
proceedings  are  clothed  with  somewhat  of  the  character  of  a 
reference  :  and  the  same  principles  which  guide  the  courts  in 
respect  of  arbitrators  are,  in  a  great  measure  applicable  to 
the  consideration  of  the  award  of  the  commissioners  (5). 

As  arbitrators  are  sometimes  called  upon  to  make  partition 
of  lands,  it  may  not  be  inexpedient  to  consider  the  powers 
which  the  commissioners  have  for  that  purpose. 

It  seems  the  latter  are  justified  in  awarding  a  right  of 
way  for  one  party  to  his  own  portion  of  the  lands  over  the 
portions  of  the  lands  allotted  to  another  party  ;  or  that  one 
may  enter  the  lands  of  the  other  for  the  purpose  of  repairing 
and  cleansing  watercourses :  they  may  direct  such  new  fences 
to  be  made  as  are  reasonably  necessary  for  dividing  off  the 
lands  which  are  the  subject  of  partition ;  and  they  may  allot 
to  one  party  as  his  lot  the  mansion-house  and  grounds,  and 


(q)  Willougbby  t;.  Willougbby, 
9  Q.  B.  923,  S.  C.  16  L.  J.  Q.  B. 
251.  See  also  R  \\  Grant,  14  Q.  B. 
43. 

if)  Bateman  v,  Boynton,  L.  R 


1  Chanc.  359. 

{$)  Jones  V,  Totty,  1  Sim.  136  ; 
Manners  9.  Charlesworth,  1  AC  & 
K.  330  ;  Story  v.  Johnson,  1  Y.  & 
C.  638. 
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also  other  lands  at  a  distance  from  the  house  and  grounds,  and     ^^^"^  l^- 

c  VIII  s  3 

separated  from  it  by  lands  allotted  to  another  (t).  J__  '  "  .! 

When  an  arbitrator  is  appointed  to  make  partition  of  lands  Arbitrator 

among  tenants  in  common,  he  must  not  only  set  out  the  partition 

separate  portions  for  the  respective  parties,  but* must  direct  "^^J. 

deeds  of  conveyance  to.  vest  the  allotments  in  the  several  convey- 

owners,  or  the  award  will  not  be  final,  and  his  duty  will  have  "^^^' 
been  incompletely  performed  («). 


SECTION  IV. 

OF  DIRECrriONS  AFFECTING  STRANGERS  TO    THE    SUBMISSION. 

I.  Directing  a  payment  to  be  made  to  a  stranger,] — If  an    Part  II. 
arbitrator  direct  a  party  to  do  a  thing  to  a  mere  stranger  to  ^'  ^^°'  ^'  ^' 
the  submission,  as  to  pay  a  stranger  a  sum  of  money,  the  Blrection 
direction  is  void ;  and  the  award  will  often  be  void  also,  as  mon^y  to 
not  being  mutual,  if  the  payment  or  thing  to  be  done  be  in  stranger 
satisfaction  of  the  claims  of  the  other  party,  for  then  the 
latter,  if  the  award  were  held  good,  would  lose  his  right 
without  receiving  any  compensation  (r). 

The  direction  as  to  the  stranger  has  often  been  held  void.  When  rest 
and  the  rest  of  the  award  sustained,  where  the  courts  have  ^a"^ 
considered  that  the  parties  to  the  submission  were  not  pre- 
judiced, if  the  award  as  to  the  stranger  were  not  complied 
with.  Thus,  where  the  award  directed  that  the  defendant 
should  make  a  lease  of  certain  land  to  the  plaintiff  for  life 
with  remainder  to  a  stranger  in  fee,  the  court  held,  that 
though  the  award  was  void  as  to  the  remainder  to  the 
stranger,  it  ought  to  be  performed  as  to  the  lease  for  life  (x). 
So  where  there  were  disputes  between  the  plaintiff  and  de- 
fendant respecting  certain  lands,  an  award,  that  the  plaintiff 
and  bis  wife  should  enjoy  the  land,  was  held  void  as  to  the 


(0  Lister  v.  Lister,  3  Y.  &  C.  291. 

540.  (x)  Bretton  v.  Prat,  Cro.  Eliz 

(tt)   Johnsoii  V,  Wilson,  Willes,  758 ;  Pope  v.  Brett,  2  Saund.  292. 

248  ;   Knight  v.  Barton,  6  Mod.  See  also  Rous  v.  Lun,  1  Keb.  563  • 

231.    See  ante,  p.  414.  Alsop  v.  Senior,  2  Keb.  707  718  ' 

(r)  Dale  r.  Mottram,  2  Bi^riiard.  Aijou.  1  Leon.  316.               '         * 
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wife,  she  not  being  a  party  to  the  submission  (y).     So  also, 
;  a  direction  to  pay  ten  shillings  to  the  writer  of  the  award 
was  held  bad  and  void  (z). 

The  award,  however,  is  held  to  be  mutual,  if  the  thing  to 
be  done  to  the  stranger  to  the  submission  be  beneficial  to 
the  party  entitled  to  receive  satisfaction ;  and  on  this 
principle  it  is  said,  if  the  arbitrator  direct,  that  one  partj 
shall  pay  money  to  the  servant  of  the  other  (a),  or  that  the 
defendant  sliall  pay  a  sum  to  a  stranger  to  discharge  money 
owing  to  the  latter  by  the  plaintiff,  the  award  may  be  sus- 
tained (6). 

An  award  to  pay  a  sum  of  money  to  two  part-owners  of  a 
ship  for  the  use  of  themselves  and  the  rest  of  the  part-owners 
and  mariners  parties  to  the  submission  is  good  (c).  So  an 
award  that  the  parties  shall  in  certain  proportions  discharge 
a  debt  by  bond  in  which  they  are  jointly  bound,  is  valid, 
although  the  obligee  be  no  party  to  the  submission  (d).  And 
so  it  seems  is  a  direction  that  one  of  two  joint  owners  of  a 
vessel  shall  discharge  a  debt  due  to  a  stranger  for  things 
supplied  to  the  vessel,  though  a  stranger  cannot  have  an 
attachment  to  enforce  payment  (e).  But  the  party  is  bound 
to  pay  the  stranger  according  to  the  award,  and  if  the  latter 
die,  payment  must  be  made  to  his  personal  representative 
whether  the  award  order  payment  to  the  stranger  only,  or 
use  the  words  to  the  stranger  or  his  assigns  (/). 

In  one  case.  Holt,  C.J.,  said,  that  an  award  to  pay  a 
stranger,  without  showing  that  the  payment  was  any  benefit 
to  the  party,  was  good,  as  it  should  be  presumed  that  the 
payment  was  for  the  party's  benefit.  Powell,  J.,  on  the  con- 
trary, was  of  opinion  that  it  was  void,  unless  the  advantage 
to  the  party  appeared  on  the  face  of  the  award ;  he,  how- 
ever, agreed  that  the  benefit  sufficiently  appeared  in  an  award 
on  a  submission  between  two  brothers,  which  directed  each 
of  them  to  pay  a  certain  sum  to  a  stranger  for  the  use  of 


(y)  Samon'a  case,  5  Rep.  77,  b.  ; 
Samon  v.  Pit,  RoUe  Ab.  Arb.  B.  7, 

p.  243. 

(z)  Bufifield    V.    Busfield,    Cix). 

Jac  577. 

(a)  Dudley  v.  Mallery,  3  Leon. 
62  ;  Norwich  v.  Norwich,  3  Leon. 

62.  ,  X  1 

(b)  Bedani  c.  Clcrksou,  1   Ld. 


Eaym.  123  ;   Bolle  Ab.  Arb.  £. 
p.  247. 

(c)  Wood  V,  Thompson,  Bolle 
Ab.  Arb.  F.  11,  p.  249. 

(d)  Gray  t>.  Gray,  RoUe   Ab. 
Arb.  R  6,  p.  247. 

(e)  Skeete,  In  re,  7  DowL  618. 
(/)  Anon.  1  Leon.  316. 
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their  mother  {g).    This  view  that  the  benefit  to  the  party    Pabt  II. 
must  appear  on  the  face  of  the  award  has  been  more  recently  ^'^"^'^  ' 
maintained  in  the  Common  Pleas  Qi), 

It  has  been  held,  that  directing  payment  to  a  third  person  Stranger 
for  the  use  of  a  party  is  good,  even  though  the  person  to  pressiy 
receive  the  money  do  not  appear  to  be  invested  with  any  *?*H^r 
express  authority  by  the  party  for  whom  the  money  is  to  be  receive, 
paid  (t).     And  on  a  dispute  between  two  partners,  principally  Agent  of 
as  to  whether  one  of  them  had  brought  in  his  proper  share 
into  the  stock,  the   arbitrator  was   considered  justified  in 
awarding,  that  the  one  who  was  deficient  should  pay  a  sum 
of  money  into  tho,  hands  of  a  person,  who  was  agent  for  the 
partners,  in  trust  for  both  partners,  and  for  the  benefit  of  the 
partnership  {k). 

On  the  reference  of  a  cause  directing  the  defendant  to  pay  To  pay  to 
the  sum  due  "  to  the  plaintiff  or  to  A.  his  attorney,"  is  a  hif a^^  °' 
convenient  and  right  form  of  awarding  (J),  tomey. 

But  when  on  a  reference  of  partnership  disputes  the  award  Payment 
directed,  that  some  of  the  parties  to  the  reference  should  pay  ^lor  for 
certain  amounts  found  due  from  them  into  the  hands  of  one  p^y'^ 
of  the  arbitrators,  to  be  by  him  applied  in  the  payment  of 
certain  specified  debts  due  from  the  firm,  the  court  held  the 
direction  bad,  and  the  whole  award  void,  although  it  appeared 
by  the  award  that  the*  payments  would  have  been  for  the 
benefit  of  the  parties;  since  the  arbitrators  who  directed  the 
payments  had  no  control  over  the  single  arbitrator,  to  compel 
him  to  a  due  application  of  the  money  (m). 

An  award  ordering  a  defendant  to  pay  a  sum  to  one  of  the  Award 
arbitrators,  to  be  by  him  immediately  paid  over  to  the  to^y*"^ 
plaintiff,  was  held  good  in  the  Courts  of  Exchequer  and  arbitfator, 
Exchequer  Chamber.     The  rule  was  stated  by  Patteson,  J.,  pay  over  to 
in  error,  to  be,  that  an  award  directing  a  party  to  pay  money  P^*^*^*^^- 
to  a  stranger  is  not  good,  unless  it  be  for  the  benefit  of  one 
of  the  parties  to  the  submission,  and  that  the  onus  of  showing 
that  is  thrown  on  the  party  seeking  to  enforce  the  award. 
It  was  considered  in  both  courts  that  the  benefit  to  the 

ig)  Bird  «.  Bird.  1  Salk.  74.  {k)  Dale  r.  Mottram,  2  Barnard, 

Qi)  Laing  v.   Todd,    13   C.    B.  291. 
276.  (Q  Hare  v,  Fleay,  11  C.  B.  472. 

(0  Snook  V.  Hellyer,  2  Chitt.         (m)  Mackay,  In  re,  2  A.  &  E, 

43.  356. 
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c  II.  plaintiff  suflBciently  appeared  (n).  The  case  of  llackerf,  In 
'  J  re  (o),  was  distinguished  on  the  ground  that  there  the 
defendant  could  not  have  discharged  himself  by  paying 
the  money  directly  to  the  plaintiff,  which,  as  Patteson,  J., 
observed,  would  no  doubt  have  satisfied  the  award  in  the 
present  case. 
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II.  Directing  a  stranger  to  do  an  act.] — A  direction  in  an 
award  that  a  stranger  shall  do  an  act  is  in  general  void, 
because  another  in  his  natural  freedom  is  not  supposed  to 
be  within  the  party's  power  (p).  On  this  principle  an  award 
that  the  defendant  shall  enter  into  a  bond  to  the  plaintiff 
with  sureties  conditioned  for  the  payment  of  money  at  a 
future  day  is  void  as  to  the  sureties  (q) ;  so  an  award  that 
the  defendant  and  one  of  the  arbitrators  shall  enter  into  a 
bond  to  the  plaintiff  is  void  as  to  the  arbitrator  (r)  ;  so  like- 
wise directions  that  a  party  to  the  reference  and  his  wife 
and  son  (the  two  latter  not  being  parties)  shall  convey  an 
estate  (a) ;  or  that  a  party  shall  deliver  up  a  deed  or  a  house 
stated  to  be  in  the  possession  of  another  (t) ;  or  that  a 
stranger  shall  pay  the  costs  of  the  reference  (it),  are  all  void. 
So  we  have  just  seen,  that  directing  one  of  the  arbitrators 
to  apply  the  money  awarded  to  be  paid  into  his  hands  by 
the  parties,  as  the  award  ordered  it  should  be  applied,  is 
void,  as  the  other  arbitrators  have  no  means  of  enforcing  the 
proper  application  of  the  fund  (x). 

Where  an  arbitrator  was  authorized  to  deal  with  the  rights 
of  the  parties  under  existing  or  any  future  patents,  it  was 
held,  that  he  had  exceeded  his  authority  by  giving  directions 
in  such  wide  terms,  that  they  applied  to  any  patents  in  which 


(n)  Adcock  v.  Wood,  6  Ex.  814 ; 
Wood  V,  Adcock  ;  S.  C.  in  error,  7 
Ex.  468. 

(o)  2  A.  &  E.  356. 

(p)  Bac.  Ab.  Arb.  E.  4 ;  Mudy 
V,  Osam,  litt.  30. 

(q)  Cooke  v,  Whorwood,  2 
Saund.  377  ;  RoUe  Ab.  Arb.  F.  2, 

E.  248 ;  Norwich  v.  Norwich,  3 
«on.  62 ;  ThurRby  v.  Helbert, 
Garth.  159  ;  S.  C.  1  Show.  82 ; 
Moore  v.  Bedel,  Eolle  Ab.  Arb.  B. 
5,  p.  247. 


(r)  Pits  V.  Wardal,  Godb.  164. 

(»)  Barney  v,  Faurchild,  Belle 
Ab.  Arb.  E.  10,  p.  248,  N.  9, 
p.  259. 

(0  Lee  V,  Elkini^  12  Mod.  585 ; 
Lane  v.  Tanner,  cited  in  Dale  v. 
Mottram,  2  Barnard,  291. 

(u)  Proudfoot  V,  PoiJe,  3  D.  &  L. 
524. 

(ar)  Mackay,  In  re,  2  A.  &  £. 
356.  See  the  previous  dirision, 
p.  431. 
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the  alienee  of  a  licensee   under  the  award  might  become    Pabt  it. 
interested  {y),  ^^'^  ' 

But  if  it  appear  that  the  party  has  any  means  either  at  DirectioD 
common  law  or  equity  to  compel  the  stranger  to  perform  the  where 
act  which  he  is  directed  to  do,  the  award  is  good  {z),  iS^d^to 

Therefore  an  award  that  one  of  the  parties  shall  discharge  obey. 
the  other  of  a  bond  in  which  both  are  bound  to  a  stranger,  ^?  s^ve 

,  ^         release. 

IS  a  good  award,  for  it  shall  be  intended  that  the  money  was 
to  be  paid  at  a  day  to  come,  and  therefore  the  party  directed 
might  then  tender  it  and  acquit  the  other ;  and  if  the  day 
of  payment  be  past  he  may  pay  the  penalty  and  compel  the 
creditor  to  give  a  release  in  a  court  of  equity  (a).  So  an 
arbitrator  may  order  one  of  the  parties  to  discharge  the  other 
from  his  undertaking  to  pay  a  debt  to  a  third  person  not  a 
party  to  the  submission ;  for  when  the  debt  is  paid  the 
stmnger  can  be  compelled  in  equity  to  give  a  release  to  him 
that  had  undertaken  to  pay  it  (6). 

An  arbitrator  empowered  to  say  whether  a  promissory  note  Direction 
of  the  plaintiff  and  his  daughter  (who  was  not  a  party  to  the  note  oeT 
reference),  on  which  the  defendanthad  commenced  an  action,  condition 
should  be  cancelled,  and  on  what  conditions,  awarded,  that  it  stranger 
should  be  cancelled,  on  condition,  that  neither  the  plaintiff  gg^k^^^^* 
nor  his  daughter  should  seek  to  compel  the  defendant  to  costs. 
proceed  with  the  action,  or  pay  the  costs  of  it ;  the  court 
held  that  the  defendant  could  not  object  to  the  condition,  as 
it  was  for  his  benefit,  and  that  he  might  keep  the  note,  unless 
the  daughter  agreed  to  the  terms  (c). 

It  is  said,  that  an  award  that  one  shall  surrender  his  copy-  When 
hold  into  the  hands  of  the  tenants  of  a  manor  who  shall  JJ^^P'" 
present  it,  or  that  one  party  shall  cause  a  feoffment  to  be  minister 
made  with  a  letter  of  attorney  to  J.  S.  to  make  livery,  is  " 
good,  on  the  ground  that  the  tenants  in  the  former  and  J.  S. 
in  the  latter  case,  though  strangers  to  the  reference,  are  to  be 
used  only  as  instruments  {d) ;  but  where  the  submission  is 

(y)  Nickels  v.  Hancock,  7  De  G.      641 ;  S.  C.  Bac.  Ab.  Arb.  E.  4  ; 
M.  &  G.  300.  Anon.  March,  18. 

{z)  Com.  Dig.  Arb.  E.  13  ;  Phil-  (6)  Beckett  «.  Taylor,  1  Mod.  9  ; 

lips    V.    Km^tley,  Fitzg.    272  ;      S.  C.  2^Keb.  546,  554. 
Dudley  v,  Mallery,  3  Leon.   62  ; 
Lynch  v,   Clemenoe,  Lutw.  571 ; 
BoUe  Ab.  Arb.  F.  1,  p.  218.  Ar 

(a)  Bradsey  r.  Clyston,  Cro.  Car. 


(c)  Kirk  V.  Unwin,  6  Ex.  908. 
{d)  Coote  V.   Pooly,  EoUe  Ab. 
rb.  E.  7,  p.  247. 


F  F 
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respecting  the  right,  title^  and  possession  of  certain  land,  tbe 
arbitrator  has  no  authority  to  award,  that  one  of  the  parties 
shall  procure  the  lord  of  the  manor  to  grant  a  copyhold,  or  a 
stranger  to  make  a  release  or  a  confirmation  (e). 

An  award  to  levy  a  fine  is  valid,  for  though  it  is  an  act 
of  the  court,  yet  by  the  law  and  public  justice  of  the 
kingdom  it  is  not  to  be  refused  to  any  man,  but  if  the 
award  be  to  command  the  justice  to  do  it,  this,  it  is  said,  is 
no  good  award,  for  the  parties  in  efiect  pray  leave  to  agree 
from  the  king  himself,  which  is  quite  different  from  a 
command  (/).  An  award  to  make  a  discontinuance  of  an 
action  is  good,  for  though  the  discontinuance  be  the  act  of 
the  court,  yet  the  default  on  which  it  necessarily  proceeds 
is  the  act  of  the  party.  The  same  principle  applies  in  the 
case  of  a  direction  to  submit  to  a  nonsuit  or  to  enter  a 
retraxit  {g). 

If  a  person  submit  to  an  award  on  the  part  and  behalf  of 
a  stranger,  the  arbitrator  has  full  authority  to  direct  an  act 
to  or  by  the  stranger,  not  that  he  can  bind  the  stranger 
himself  by  the  award,  but  the  party,  when  submitting  on 
behalf  of  another,  incurs  the  penalty  of  disobeying  the 
award,  if  that  other  fail  to  do  what  the  award  requires 
him  (A). 


Award  on 
stranger's 
property 
void. 


Award  to 
pay  at 
stranger's 
house. 


III.  Directions  affecting  a  stranger^ a  property. — ^As  the 
submission  only  refers  to  the  arbitrator  questions  between 
the  parties,  the  moment  he  touches  the  interests  of  strangers, 
he  exceeds  his  authority  (t). 

A  direction,  however,  to  pay  money  at  the  house  of  a 
stranger  is  good  ;  for  the  party  ordered  to  pay  can  come  to 
the  house  without  entering  it,  and  a  payment  as  near  to  the 
house  as  can  be  is,  it  seems,  sufficient,  and  so  the  party  can 
obey  the  award  without  being  guilty  of  a  trespass  (A?).    But 


(<?)  Anon.  F.  Moore,  3  pL  11. 

(/)  Bac,  Ab.  Arb.  E.  4 ;  Eolle 
Ab,  Arb.  F.  3,  4,  pp.  248,  249. 

(^)  Com.  Dig.  Arb.  E.  13 ;  Rolle 
Ab.  Arb.  F.  7,  p.  249. 

(h)  Shelf  r.  Baily,  1  Com.  Rep. 
183  ;  Bacon  r.  Dubarry,  1  Ld. 
Baym.  246  ;  Cayhill  r.  Fitzgerald, 
1  Wils.  28, 58  ;  Adams  r.  SUitham, 


2  Lev.  235 ;  Browne  v.  Meverell, 
Dyer,  216,  b. 

(t)  Turner  v.  Swauuon,  1  M.  & 
W.  572. 

{k)  Ljfksey  v.  Aston,  Bolle  Ahi 
Arb.  E  2,  p.  247  ;  S.  C.  2  Bulst 
38 ;  Anon.  1  Keb.  92;  Bac.  At 
Arb.  E.  4. 
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if  the  payment  is  to  be  on  the  land  of  a  stranger,  or  at  the  Part  II. 
liouae,  and  the  owner  of  the  house  has  the  adjacent  land,  so  ^'-  ^"^-  "•  ^- 
that  the  party  cannot  go  there  without  committing  a  tres- 
pass, the  direction  is  void  (Z).  In  an  old  case,  where  money 
was  awarded  to  be  paid  in  the  bishop's  palace,  it  was  held  a 
good  awards  for  it  was  said  a  licence  would  be  intended, 
especially  as  in  the  particular  case  the  bishop  himself  made 
the  award  (m). 

Where  the  arbitrator  ordered  some  bankers,  parties  to  the  Directing 
reference,  to  pay  to  the  other  party,  the  defendant,  out  of  ^t^f^^ 
funds    in  their  hands   belonging   to   a  firm  of  which  the  stranger's 
defendant  was  a  member,  a  certain  sum,  stated  to  be  the 
amount  of  a  debt  due  to  the  defendant  from  his  partners, 
these  latter  not  being  partners  to  the  submission^  the  direc- 
tion was  held  invalid  (n). 

Under  the  power  to  say  what  should  be  done,  an  arbitrator 
must  be  cautious  in  directing  a  party  to  do  anything  to  pro- 
perty in  which  strangers  are  interested. 

Where  the  award,  under  a  clause  empowering  the  arbi-  Directing 
trator  to  direct  what  should  be  done,  ordered  a  party  to  put  to^b^^dlne 
up  a  stile  and  footbridge  on  land  which  appeared  by  the  on  stran- 
affidavits  to  belong  to  a  stranger,  the  court  set  the  award  ^^^^  *^  ' 
aside  so  far  as  regarded  that  provision ;  although  it  was 
sworn  that  no   doubt  the  owner  of  the  land  would  have 
granted  permission  to  enter  it  for  that  purpose^  and  it  did 
not  appear  that  any  attempt  had  been  made  to  obtain  his 
permission ;  they  added,  however,  that  the  award  would  have  Good  if 
been  sufficient  if  the  terms  had  been  conditional,  namely,  on^conseiit 
to  do  the  acts  required,  provided  the  owners  and  occupiers  ^^' 
of  the  land  should  consent  (o).    And  it  seems  the  award 
need  not  be  conditional,  if  it    can  be  gathered  from   the 
agreement  of  reference  that  there  was  an  undertaking  on 
the  part  of  the  party  ordered  to  do  the  act  on  the  stranger  s 
land  to  procure  the  consent  of  the  owner  and  occupier  of  the 
land  (jp). 
Ordering  a  person  to  repair  a  river  bank  not  his  own 

(0  Tavemer  v.  Skingley,  Rolle  444. 

Ab.  Arb.  E.  3,  p.  247.  (o)    Tamer  v,  Swaiuaon,  1   M. 

(m)  Horton  v.  Benson,  Freem.  &  W.  572. 

204.  {p)   Nicholla   v,  Jones,  6   Ex. 

(n)  Ingram  v,  MUnes,  8  East,  373. 

F  F  2 
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WHAT  THE  AWARD  MAY  DIRECT. 


Part  II. 
c.  VIII.  s.  4, 


Directing 
tenant  to 
commit 
waste. 


Party  and 
stranger 
jointly  in- 
terested in 
property. 


property  nor  a  place  to  which  he  has  a  right  to  go  for  the    • 
purpose  of  executing  repairs  is  an  invalid  direction  ( 5). 

When  a  reversioner  complains  of  an  injury  to  his  house, 
though  the  arbitrator  under  the  clause  in  question  cannot 
order  the  parties  to  do  anything  to  the  house,  without,  it 
seems,  being  liable  himself  to  an  action  of  trespass  if  his 
orders  be  obeyed,  when  the  tenant  of  the  injured  premises 
is  no  party  to  the  reference,  yet  he  may  (and  if  the  submission 
be  compulsory  it  seems  he  should)  direct  the  defendant  to  do 
some  act  to  remove  the  grievance,  conditionally  if  the  consent 
of  the  tenant  can  be  obtained,  or  at  all  events,  at  the  end  of 
the  term,  or  he  may  order  some  compensation  to  the  plaintiff 
in  respect  of  the  continuance  of  the  injury  (r). 

Under  a  like  power,  where  the  arbitrator  ordered  the  defen- 
dants, who  were  lessees  of  a  water-mill,  to  make  a  tumbling 
bay  on  the  land  in  their  tenancy  for  the  discharge  of  the 
water  injuring  the  plaintiff's  land  ;  the  court  held,  that  if  the 
defendant  had  been  seised  in  fee  of  the  land  the  direction  in 
the  award  would  have  been  perfectly  good,  but  that  the  power 
given  to  the  arbitrator  to  determine  what  he  should  think  fit 
to  be  done  must  be  confined  to  reasonable  acts,  and  that  as 
the  making  a  tumbling  bay  on  the  land  held  by  them  as 
tenants  would  render  them  liable  to  be  sued  by  their  landlord 
for  waste,  the  award  was  void  as  to  that  direction,  but  good 
as  to  the  rest  (s). 

Though  to  direct  a  party  to  meddle  with  property,  with 
which  he  has  no  right  to  interfere,  is  an  excess  of  authority, 
yet  where  an  award  ordered  the  defendant  to  remove  from 
a  river  certain  hatches,  two  of  which  were  the  defendant's 
own  property,  while  in  the  third  he  had  only  a  share,  and 
also  further  provided  that  the  directions  in  the  award  .should 
refer  only  to  such  interest  as  the  defendant  should  have  in 
the  hatches,  the  court  enforced  the  award  by  attachment, 
saying,  that  though  the  direction  as  to  the  hatch  in  which 
the  defendant  had  only  a  share  might  be  nugatory,  the  award 
as  to  the  hatches  of  which  the  defendant  was  sole  owner  was 
to  be  obeyed  (t), 

(q)  Lewis  v.  Hossiter,  44  L.  J.  (s)    Alder  v.  Savill,  6    Taunt. 

Ex.  136.  463. 

(r)  Angus  v.  Eedford,  2  Dowl.  (t)  Doddington  v.  Bailward,  7 

N.  S.  735,  S.  C.  1 1 M.  &  W.  69.  Dowl.  640. 
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Whenever  an  arbitrator  embodies  in  his  award  a  direction    Pabt  ii. 

C  VlIT    R    4 

as  to  anything  to  be  done  by  a  stranger  to  the  submission,    ' 
or  affecting  the  property  of  a  stranger,  which  primS.  facie  Showing 
would  appear  to  be  exceeding  his  authority,  he  is  recom-  award 
mended  to  state  on  the  face  of  the  award  sufficient  facts  to  ^'l^^^^'^ 
enable  the  court  to  see  that  he  is  justified  in  giving  such  stranger 
directions.    Where  an  arbitrator  awarded  that  the  defendants  ^^ 
had  no  title  to  a  certain  roadway,  but  that  they  should  have 
and  enjoy  another  road  which  ran  in  a  different  direction  (not 
saying  over  whose  lands),  the  court  held  the  award  bad,  as  it 
did  not  appear  by  the  award  that  the  defendants  had  any 
legal  title  to  the  road  granted  them,  the  award  not  stating 
that  the  ground   of  the   road    belonged   to  either  of  the 
parties  (u). 

(«)  Harris  v.  Curnow,  2  Chitt.  694.  See  Turner  v.  Swainson,  1  M.  & 
W.  572 ;  semble  contriL 


CHAPTER  IX, 


Part  IL 

CH.  IX. 

Awarding 
under  the 
Lands 
Clauses 
Consolida- 
tion Act. 


THE  AWARD  UNDER  THE  LANDS  CLAUSES  CONSOLI- 
DATION ACT,  1845. 

In  this  chapter,  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1 845  (a),  respecting  awards  under  that  act, 
and  the  substance  of  the  various  decisions  on  that  point,  have 
been  endeavoured  to  be  collected.  To  what  matters  the  re- 
ference should  be  limited,  and  how  the  arbitrator  should  be 
appointed,  has  been  previously  discussed  (6). 


Claim 
must  state 
nature  of 
interest. 


On  references  within  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  to  settle  the  amount  of  compensa- 
tion to  be  paid  to  parties  for  lands  taken  under  the  authority 
of  parliament  for  the  purpose  of  a  public  undertaking,  or 
injuriously  affected  by  the  erection  of  the  works,  the  party 
interested  is  expressly  required  in  his  notice  to  the  promoters, 
signifying  such  desire,  to  state  the  nature  of  the  interest  in 
respect  of  which  he  claims  compensation,  and  the  amount  of 
compensation  so  claimed  [ss.  23,  G8]. 

That  notice  should  contain  the  particulars  of  his  estate 
and  interest  in  the  premises,  and  give  such  reasonable  infor- 
mation as  will  enable  the  promoters  to  decide  what  sum 
they  will  offer  in  respect  of  his  interest,  or  else  it  will 
be  invalid  (c).  The  costs  of  the  arbitration  depend  on 
whether  the  arbitrators  award  a  greater  amount  than  that 
offered  by  the  promoters  [s.  34], 


(a)  8  &  9  Vict.  c.  18.      See  Ap- 
pendix of  Statutes. 
(fe)SeeP.  Lch.  3,s.  7,  d.  7. 


(c)  Healey  v.  Thames  Valley 
Railway  Company,  34  L.  J.  Q.  B. 
52. 
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The  question  which  the  arbitrators  are  appointed  to  decide    Part  tl 
[s.  25],  is  not  the  amount  of  compensation  generally,  but  the     ^"' "' 
amount  of  compensation  in  respect  of  the  interest  stated  in  Arbitra- 
the  claim.     Giving  compensation  in  respect  of  a  different  go  beyond 
interest  from  that  claimed,  is   awarding  in   respect    of  a  ^*™* 
matter  not  submitted,  and  consequently  an  excess  of  autho- 
rity (d). 

The  arbitrators  are  not  to  decide  any  question  of  title  (e).  Arbitra- 
The  statute  intends  the  award  to  be  final  and  conclusive  on  ^  ^itle. 
the  matters  on  which  the  arbitrators  have  to  decide,  namely, 
the  amount  of  compensation ;  and  it  is  clear  that  the  pro- 
moters are  not  bound  by  the  arbitrators'  awarding  in  respect 
of  a  claim  to  make  any  compensation  to  the  party,  if  he  have 
no  real  title.    For  if,  on  tender  of  the  purchase-money  or  Party 
compensation  awarded,  the  party  **  neglect  or  fail  to  make  make  title 
out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  by  deposit  of 

I  •  ,  .  .  T  1  •         »   compensa- 

hmi,  to  the  satisfaction  of  the  promoters  of  the  undertaking,'  tion  in  the 
the  latter  may  "  deposit  the  purchase-money  or  compensation 
payable  in  respect  of  such  lands,  or  any  interest  therein,  in 
the  Bank  in  the  name  of  the  Accountant-General,'*  &c.,  *'  to 
be  placed  there  to  the  credit  of  the  parties  interested  in  such 
lands  (describing  them  as  far  as  the  promoters  of  the  under- 
taking can  do),  subject  to  the  control  and  disposition"  of  the 
court  of  equity  [s.  76]. 

This  course  relieves  the  promoters  from  deciding  any  ques-  On  deposit 
tion  of  title,  for  after  such  deposit,  on  executing  a  certain  ^e^^^^. 
deed  poll,  "  all  the  estate  and  interest  in  such  lands  of  the  moters. 
parties  for  whose  use  and  in  respect  whereof  such  purchase- 
money  or  compensation  shall  have  been  deposited,  shall  vest 
absolutely  in  the  promoters  of  the  undertaking,  and  as  against 
such  parties  they  shall  be  entitled  to  immediate  possession  of 
such  lands"  [s.  77.] 

If  the  party  claims  a  larger  interest  than  he  has,  the  Court 
of  Chancery,  using  its  own  machinery,  will  find  out  the  true 
value  of  the  claimant's  interest,  and  repay  the  surplus  to  the 
promoters  (/). 

(d)  Rhys  V.  Dare  Valley  Rail-  ham,  and  Dover   Railway  Corn- 
way  Oonapony,  37  L.  J.  Ch.  719,  pany,  34  L.  J.  N.  S.  Ch.  333. 
8.  C.  L.  R.  6  Eq.  429.    See  Brad-  (/)  Brandon  v.  London,  Chat- 
shaw'B  Arbitration,  12  Q.  B.  662.  ham,  and  Dover  Railway  Com- 

(«)  Brandon  v.  London,  Chat-  pany,  34  L.  J.  N.  S.  Ch.  333. 
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CH.  IX. 

Title  to  be 

assumed 

when 

claim 

under 

B.  68. 


Promoters 
may  con- 
test  that 
claimant 
has  sus- 
tained any 
damage. 


In  cases  under  s.  68,  of  claims  for  compensation  made 
after  the  promoters  have  taken  or  injuriously  affected  the 
lands  (g),  the  same  particularity  is  required  in  the  notice  of 
claim  (A),  and  it  is  clear  by  the  language  of  the  section,  that 
it  is  only  the  person  entitled  to  compensation  who  can  benefit 
by  the  award ;  but  it  has  been  decided,  after  much  considera- 
tion, that  the  complainant  must  be  assumed  by  the  arbitrator 
to  have  the  title  he  professes,  and  that  it  is  not  the  arbi- 
trator's province  to  try  the  question  of  title.  Though  the 
whole  proceeding  will  be  coram  nan  judice,  if  there  be  no 
title,  yet  the  inquiry  must  be  made  as  if  there  were ;  for  the 
statute  in  efifect  ordains,  that  the  assessment  of  compensation 
shall  be  made  first,  and  afterwards  the  inquiries  before  the 
ordinary  courts,  as  to  the  title  of  the  claimant  (i).  The  pro- 
moters therefore  are  not  in  any  way  concluded  by  contesting 
the  amount  of  compensation  and  appointing  an  arbitrator, 
especially  if  they  do  so  under  protest ;  and  equity  will  .not 
restrain  the  claimant  from  proceeding  by  arbitration  until  he 
makes  out  his  right  to  compensation  (j). 

Where  a  jury  had  assessed  a  large  compensation,  and  the 
promoters  pleaded  to  an  action  on  the  inquisition  and  judg- 
ment, that  the  plaintiff's  interest  in  the  premises  had  not  been 
damaged,  such  plea  was  held  good.  But  a  plea,  that  the 
plaintiff  was  not  entitled  to  compensation  exceeding  502.  was 
held  bad,  and  said  to  be  good  only  when  the  compensation 
claimed  does  not  exceed  50Z.  (k). 

And  where  an  arbitrator  awarded,  that  the  plain tifi*s  pre- 
mises had  been  injuriously  affected,  by  raising  an  embank- 
ment and  narrowing  the  road  in  front  of  the  premises,  to  the 
amount  of  802.,  a  plea,  that  the  premises  had  not  been 
injuriously  affected  by  the  narrowing  the  road  was  supported 
by  the  court  (Z). 


(^)  As  to  what  claims  are  within 
8.  68,  see  Broadbent  r.  The  Im- 
perial Gaslight  Company,  26  L. 
J.  Oh.  276,  S.  C.  7  De  G.  M.  &  G. 
430,  in  H.  L.  29  L.  J.  Ch.  877, 
S.  C.  7  H.  L.  Cases,  COO. 

(/j)  Healey  v.  Thames  Valley 
Kailway  Company,  34  L.  J.  Q.  B. 
62. 

(i)  The  Queen  v.  The  London 
and  North  Western  Bailway  Com- 
pany, ^3  Jj.   J.  Q.  B.  185     The 


Queen  v.  The  Metropolitan  Com- 
missioners of  Sewers,  1  R  &  B. 
694. 

(J)  The  Sutton  Harbonr  Im- 
provement Company  v.  Kitchens, 
1  De  Gex,  M'N.  &  Q.  161. 

{k)  Bead  v.  The  Victoria  Station 
and  Pimlico  Bailway  Company,  32 
L.  J.  Ex.  167.  See  Barber  r.  The 
Nottingham  Canal  Company,  16 
C.  B.  N.  S.  726. 

(0  Beckett  v.  Midland  Bailway 
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On  a  plea  that  the  compensation  awarded  was  in  respect    Part  IL 
of  matters  not  the  subject  of  compensation,  the  award  seems     ^"'  ^^ 
not  to  be  any  evidence    that  the  compensation  awarded  Award  no 
was  in  respect  of  matters  which  were  subjects  of  compensa- 
tion (?n). 

Under  provisions^  in  a  railway  act,  somewhat  similar  to  Party 
those  of  the  Lands  Clauses  Consolidation  Act,  1845,  lease-  Leater^ 
hold  property,  professed  to  be  sold  by  the  lessee,  was  held  in  *i*l®  t^*" 
equity  to  vest   in  the  railway  company,  although  a  party 
claimed  as  under-tenant  to  be  entitled  to  an  apportioned  part 
of  the  price,  and  the  court  directed  an  issue  as  to  his  interest 
and  the  proportionate  value  of  it  (n). 

It  may  here  be  noticed,  that  under  ss.  69, 70,  of  the  Metro-  Under 
politan  Sewers  Act,  1848  (11  &  12  Vict.  c.  112)  (o),  and  iel^j 
under  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63)  (p),  ^^^^9 

•  xxGal till 

power  is  given  to  compel  an  arbitration  in  those  cases  only  Act  arbi- 
where  the  mere  amount  of  compensation  is  in  dispute  ;  not  in  *2y*JJp 
cases  where  the  liability  to  make  any  compensation  is  denied,  amount  of 

Under  the  Lands  Clauses  Act  the  parties  interested  may  ^^^'^^^ 
try  the  question  of  title  in  equity,  for  on  petition  of  any  Appor- 
party  making  claim  to  the  money  deposited,  or  to  the  lands  ty^Sty 
in  respect  of  which  it  is  deposited,  or  any  interest  in  the  of  compen- 
same,  the  court  may  order  the  money  to  be  invested  in  the  depoSted. 
funds,  or  may  order  distribution  thereof,  or  payment  of  the 
dividends  thereof,  according  to  the  respective  estates,  titles, 
or  interests  of  the  parties  making  claim  to  such  moneys  or 
lands  [s.  78]. 

In  The  Queen  v.  The  London  and  North-Western  Railvxty  Arbitrator 
Company  (q),  above  cited,  a  distinction  was  taken  by  Erie,  J.,  ^wered 
between  the  title  to  the  land  and  the  rights  belonging  to  it.  ^  ^ 
The  company  had  by  their  works  permanently  obstructed  a  claim  to 
private  way  claimed  by  certain  parties  as  belonging  to  them  ®^"^®^* 
as  lessees  of  certain  premises.     The  company  denied  the  founded, 
existence  of  the  way.    Erie,  J.,  was  of  opinion  that  though 

Company,  35  L.  J.  C.  P.  163,  S.  C.  C.  466. 

L,  R.  1  C.  P.  241.  (o)  The  Queen  v.  The  Metropo- 

(m)  Bhodes  v.  Airdale  Drainage  litan  Commissioners  of  Sewers,  1 

Commissioners,  L.  R 1  C.  P.  D.  402.  E .  &  B.  694. 

(n)  lasauchaud.  Ex  parte,  3  Y.  (p)  The  Queen  v.  The  Buralem 

&  C.  721.    See  as  to  tenant  for  a  Local  Board  of  Health,  1  E.  &  £. 

term  of  jears  selling  the  fee  by  1077. 

mistake,  Jones,  Ex  parte,  4  Y.  &  (q)  23  L.  J.  Q.  B.  185. 
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legality  of 
claim 
doubtful, 
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should 
asseBs 
compen- 
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an  arbitrator,  or  jury  to  assess  compensation  under  s.  68, 
could  not  inquire  into  the  title  of  a  claimant  to  be  the  party 
to  receive  compensation,  if  any ;  jet  that  an  arbitrator  or 
jury  had  jurisdiction  to  try  the  question  of  the  existence  of 
the  right  of  way,  as  incidental  to  the  question  of  the  amount 
of  compensation.  But  the  majority  of  the  court  held 
that  the  tribunal  to  assess  compensation  had  no  authority 
to  try  the  right  of  way;  and  that  its  power  was  limited  to 
assessing  compensation  according  to  the  nature  of  the 
claimant's  interest  set  out  ixl  his  notice  of  claim.  Such 
tribunal  has  no  right  to  try  the  question  whether  the 
claimant's  premises,  which  have  sunk  by  reason  of  the 
excavation  for  a  railway,  had  a  right  to  the  support  of  the 
adjacent  soil  (r). 

Another  case  of  difficulty  may  occasionally  arise.  A 
claimfot  may  claim  compensation  for  some  alleged  injury 
in  respect  of  which  it  is  doubtful  whether  any  compensation 
is  intended  by  the  act  to  be  allowed.  Is  the  ai'bitrator  to 
determine  whether  the  injury  is  too  general  or  too  remote  to 
give  a  legal  right  to  compensation  ?  For  instance,  suppose  a 
claim  has  been  made  for  compensation  by  a  resident  in  a 
street,  permanently  stopped  up  by  the  works  of  a  railway 
authorized  by  the  act,  to  his  damage ;  or  by  a  shopkeeper, 
when  the  works  partially  impede  the  access  of  customers  to 
the  shop  {s)  ;  or  by  some  brewers  against  a  dock  company  for 
polluting  the  water  of  a  river  which  they  had  used  for 
making  their  beer  (Q.  It  would  seem  to  be  the  opinion  of 
Iiord  Cranworth,  C,  and  Lord  Truro,  C,  that  if  the  arbitrator 
found  against  the  claimant  in  such  cases  as  to  the  right  to 
compensation,  the  decision  would  be  final,  but  if  it  were  in 
his  favour,  that  it  would  be  open  to  review  on  the  part  of  the 
promoters  (u). 

In  a  case  like  the  first  instance  put.  Lord  Cottenham,  C.^ 
assumed  that  it  was  not  the  province  of  a  jury  (and  the 
same  principle  applies  equally  to  an  arbitrator)  to  consider 


(r)  E.  V.  The  Metropolitan  Hall- 
way Company,  32  L.   J.  Q.  B. 

367. 

(«)  The  East  and  West  India 
Docks,  &c.,  Bail  way  v,  Gattke,  3 
McN.  &  G.  155. 


(t)  The  King  v.  The  Bristol 
Dock  Company,  12  East,  429. 

(u)  The  Queen  o.  The  London 
&  North  Western  Railway  Com- 
pany, 23  L.  J.  Q.  B.  185,  per 
Erie,  J. 
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the  legality  of  the  claim,  but  simply  to  assess  compensation,  Pabt  II. 
assuming  it  to  be  legal  (a).  The  better  course,  therefore,  it  _^^;J^ 
is  suggested,  is,  that  the  arbitrator  should  assess  the  compen- 
sation, treating  the  claim  as  good  in  law,  and  let  the  parties 
afterwards  discuss  the  legality  of  it,  as  they  may  be  advised. 
Sometimes  under  a  claim  clearly  in  its  terms  within  the  act, 
grounds  for  compensation  may  be  set  up  under  the  general 
words,  which  may  possibly  or  probably  be  beyond  it.  In 
such  ca^e  it  would  be  advisable  for  the  arbitrator  to  make 
an  assessment  of  compensation  in  respect  of  the  doubtful 
claim,  separate  from  the  amount  given  in  respect  of  the  other 
matters,  so  that  if  it  should  turn  out  to  be  an  excess,  the 
rest  of  the  award  might  not  be  vitiated. 

To  entitle  a  claimant  to  compensation  under  the  Lands  Test 
Clauses  Consolidation  Act,  1845,  and  Railway  Clauses  Con-  ?^^ereiand 
solidation  Act,  1845,  for  injury  to  his  land  caused  by  works  afifected 
where  the  promoters  have  not  taken  any  of  his  land,  he  must 
show,  that  he  has  sustained  a  particular  damage  from  the 
execution  by  the  company  of  the  works  authorized  by  the 
special  act,  and  that  the  damage  is  one,  for  which  he  might 
have  maintained  an  action,  if  the  work  had  not  been  autho- 
rized by  parliament ;  and  further  that  the  injury  of  which 
he  complains  is  an  injury  to  his  estate,  and  not  a  mere 
obstruction  or  inconvenience  to  him  personally  or  to  his 
trade,  although  it  might  have  been  the  subject  of  an  action, 
if  the  works  which  occasioned  it  had  not  been  executed 
under  the  sanction  of  parliament.  And  the  damage  must 
be  one  which  is  sustained  in  respect  of  the  property  itself, 
and  not  in  respect  of  any  particular  use  to  which  it  may 
from  time  to  time  be  put  (y).  If  no  action  would  have  lain, 
no  claim  for  compensation  is  maintainable  (z).    Thus,  when 


(x)  The  London  and  North  West- 
em  Kailway  Company  v.  Smith,  1 
McN.  &  G.  216. 

(y)  Beckett  v.  Midland  Railway 
Company,  L.  B.  3  C.  P.  82 ;  S.  C. 
37  L.  J.  C.  P.  11 ;  Rhodes  v.  Air- 
dale  Drainage  Commissioners.  L. 
B.  1  C.  P.  D.  380 ;  S.  C.  46  L.  J.  C. 
P.  337. 

(z)  The  Queen  v.  The  Eastern 
Connties  Railway  Company,  2  Q. 
B.  347 ;  S.  C.  11  L.  J.  Q.  B.  66 ; 
Broadbent  v.  The  Imperial  Gros 


Light  Company,  26  L.  J.  Ch.  276; 
S.  C.  7  De  G.  M.  <fe  G.  436 ;  Cham- 
berlain V,  The  West  End  of  Lon- 
don &  Crystal  Palace  Railway 
Company,  31  L.  J.  Q.  B.  201  ;  S.  C. 
2  B.  &  S.  605,  in  error,  32  L.  J.  Q. 
B.  173  ;  Glover  v.  The  North  Staf- 
fordshire Railway  Company,  16  Q. 
B.  912 ;  The  Caledonian  Railway 
Company  v.  Ogilvy,  2  Macq.  229  ; 
Glasgow  Union  Railway  Company 
V.  Hunter,  L.  R.  2  Scotch  App.  78. 
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no  land  of  the  claimant  is  taken,  no  claim  is  sustainable  for 
the  annoyance  caused  by  a  railway  embankment  overlookiDg 
his  house  and  gardens,  such  being  not  an  injury  in  law  to  the 
lands,  but  only  an  annoyance  to  the  amenities  of  his  pre- 
mises (a) ;  nor  for  cutting  off  by  an  embankment  convenient 
access  to  a  public  dock  or  place  for  drawing  water  at  some 
distance  from  the  house,  by  which  the  value  of  the  premises 
is  not  diminished  (b).  But  if  such  access  is  precluded  by  an 
embankment  made  on  a  highway,  under  the  powers. of  the  act 
and  the  premises  are  thereby  permanently  depreciated  in 
value,  they  are  injuriously  affected  within  s.  68,  and  com- 
pensation may  be  given  (c).  Nor  can  damages  be  given  for 
a  personal  annoyance;  as,  for  instance,  for  the  personal 
inconvenience  caused  to  a  gentleman  by  a  railway  crossing 
a  public  road  very  close  to  the  entrance  to  his  grounds  (d). 
On  the  like  principle,  no  compensation  is  claimable  for  loss 
of  custom  to  a  public  house  by  the  company's  pulling  down 
neighbouring  houses  (e) ;  nor  for  drawing  off  water  from 
a  well,  nor  for  diverting  water  percolating  through  the 
earth  (f) ;  nor  for  diverting  the  profits  of  an  ancient  ferry 
by  erecting  a  bridge  near  to  it  carrying  a  railway  over  the 
river  (gr). 

The  converse  of  the  proposition,  that  compensation  may 
be  given  in  all  cases  where  an  action  would  have  lain  but 
for  the  special  act,  is  generally  but  not  universally  true  (k). 

If  a  railway  company  block  up  a  highway,  and  make  a 
deviation  way,  so  that  a  portion  of  the  old  road  is  thrown 
out  of  the  general  thoroughfare,  and  the  access  to  a  house 
situate  on  that  portion  is  rendered  less  convenient,  and  a 
less  number  of  persons  pass  by  it,  and  the  house  is  less 
suitable  for  the  purpose  of  being  used  as  a  shop,  and  the 


(a)  Penny  v.  The  South  Eastern 
Hallway  Company,  26  L.  J.  Q.  B. 
226  ;  S.  C.  7  E.  &  B.  660. 

(6)  Reg.  V,  Metropolitan  Board 
of  Works,  L.  R.  4  Q.  B.  358. 

(c)  McCarthy  v.  Metropolitan 
Board  of  Works,  L.  R.  8  C.  P.  191 ; 
S.  C.  below  L.  R.  7  0.  P.  508. 

(d)  Caledonian  Railway  Com- 
pany V.  Ogilvy,  2  Macq.  229 ; 
Chamberlain  v.  The  West  End  of 
London  and  Crystal  Palace  Rail- 
way Company,  32  L.  J.  Q.  B.  173. 


(e)  R.  V,  Vaughan,  L.  R.  4  Q.  B. 
190. 

(/)  The  New  River  Companv  r. 
Jolinson,  29  L.  J.  M.  C.  93. 

((/)  Hopkins  v.  Great  Northern 
Railway  Company,  L.  R.  2  Q.  B.  D. 
224,  overruling  Reff.  v,  Cambrian 
Railway  Company,  Ij.  R.  6  Q.  B. 
422. 

{h)  Caledonian  Railway  Com- 
pany V.  OgilvT,  2  Macq.  229  ;  Glas- 
gow Union  Railway  Company  v. 
Hunter,  L.  R.  2  Scotch  App,  78. 
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value  of  the  house  is  thereby  diminished^  the  lessee  suffers    Part  II. 
such  a  special  damnification  above  the  rest  of  the  public     ^"'  '^ 
that  he  may  claim  compensation  from  the  company  (i). 

A  person  is  entitled  to  compensation  if  the  company  lower 
or  raise  by  many  feet  the  level  of  a  high  road,  which  bounds 
his  premises,  so  as  to  render  the  access  to  them  more  incon- 
venient (A;),  or  narrow  the  road  in  front  of  his  house,  so  as 
to  render  the  hoiise  of  less  value  (l). 

It  has  after  much  discussion  been  decided  in  the  House  of 
Lords,  that  mere  loss  of  profits  to  a  shop  by  reason  of  the 
obstruction  to  a  neighbouring  highway  caused  by  the  railway 
works,  which  prevent  the  free  access  of  customers,  is  not  a 
ground  of  damage  that  can  be  taken  into  consideration  as 
affecting  the  value  of  the  premises  (m). 

Notwithstanding  this  decision  of  the  House  of  Lords  in 
Rickefs  case  (ti),  the  Court  of  Common  Pleas  have  sustained 
an  award  of  compensation,  where  the  arbitrator  found,  that 
the  company's  works  had  obstructed  the  lights  of  the  plain- 
tiffs house,  that  it  was  thereby  rendered  less  convenient  for 
his  trade,  but  that  he  had  sustained  damage  to  a  certain 
amount  in  his  trade  only,  and  that  the  saleable  value  of  his 
interest  in  the  house  was  not  diminished  (o). 

Interfering  with  ancient  lights  by  the  erection  of  the  pro-  interfer- 
moter's  works  is  a  ground  of  compensation  under  s.  G8  (p).     lights. 

A  person  whose  house  is  injuriously  affected  by  the  execu- 


{%)  Chamberlain  v.  The  West 
End  of  London  and  Crystal  Palace 
Company,  31  L.  J.  Q.  B.  201 ;  S.  C. 
2  B.  &  S.  605,  in  error,  32  L.  J.  Q. 
B.  173. 

(3b)Moore  v.  The  Great  Southern 
and  Western  Bail  way  Company,  10 
Ir.  C.  L.  Rep.  46 ;  The  Queen  v. 
The  Eastern  Counties  Bailway 
Company,  2  Q.  B.  347  ;  S.  C.  11 
L.  jT  Q.  B.  66 ;  Tuohey  v.  The 
Great  Southern  and  Western  Bail- 
way  Company,  10  Ir.  C.  L.  Rep.  98. 

(Q  BecKett  v.  Midland  Bau^ay 
Company,  L.  R.  3  C.  P.  82 ;  S.  C. 
37  L.  J.  C.  P.  11 ;  R.  « .St.  Luke's, 
CheUea,  L.  B.  5  Q.  B.  572  ;  R.  v. 
Wallasey  Local  Board,  L.  R  4  Q. 
B.35L 

(m)  Ricket  v.  The  Metropolitan 
Bailway  Company,  L.  R.  2  H.  L. 


176 ;  S.  C.  36  L.  J.  Q.  B.  206  ; 
below,  5  B.  &  S.  149 ;  S.  C.  34  L. 
J.  Q.  B.  257  ;  and  Cameron  v.  The 
Charing  Cross  Railway  Company, 
in  error,  19  C.  B.  N.  S.  764,  over- 
ruling Senior  v.  The  Metropolitan 
Railway  Company,  32  L.  J.  Ex. 
225 ;  S.  C.  2  H.  <fe  C.  258,  and 
Cameron  v.  The  Charing  Cross 
Railway  Company,  16  C.  B.  N.  S. 
430  ;  Bigg  v.  Corporation  of 
London,  L.  R.  16  £q.  376. 

(n)  L.  R.  2  H.  L.  175 ;  S.  C.  36 
L.  J.  Q.  B.  205. 

(o)  Eagle  V.  Charing  Cross  Rail- 
way Company,  36  L.  J.  C.  P.  297. 

(p)  Beaford,  Duke  v.  Dawson,  44 
L.  J.  Chanc  549  ;  Glasgow  Union 
Railway  Company  v.  Hunter,  L.  R. 
2  Scotch  App.  78, 
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tion  of  the  powers  of  a  railway  company  is  entitled,  under 
the  Railway  Clauses  Consolidation  Act,  1845,  ss.  6,  16,  to 
compensation  for  damage  done  to  his  goods  in  his  house  by 
the  exercise  of  such  power  (5). 

The  abstraction  by  a  waterworks  company  of  water  from 
a  stream  does  not  enable  a  riparian  proprietor  to  require  the 
company  to  treat  for  the  purchase  of  his  interest  in  the 
stream,  but  entitles  him  only  to  compensation  as  for  land 
injuriously  affected  (r). 

No  action  or  indictment  will  lie  for  injury  caused  by 
carrying  on  the  business  of  the  undertaking  in  the  absence 
of  negligence  or  misconduct  on  the  part  of  the  company  («). 
But  the  question  often  has  been  raised  whether  the  arbi- 
trator may  assess  damages  prospectively  in  respect  of  the 
likelihood  of  such  injury  occurring. 

Where  many  years  after  an  award  had  been  made  giving 
compensation,  it  appeared  that  houses  had  been  cracked  by 
the  subsidence  of  the  soil  and  otherwise  injured  by  the  con- 
stant vibration  caused  by  the  running  of  heavy  trains.  The 
Court  of  Queen's  Bench  refused  to  allow  of  an  attempt  to 
obtain  further  compensation,  on  the  ground  that  the  proba- 
bility of  such  damage  occurring  to  the  building  waa  so  great, 
that  it  must  have  been  foreseen,  and  that  it  must  be  taken 
that  the  arbitrator  on  th^  first  inquiry  gave  compensation 
for  it  (t). 

In  one  instance,  where  it  was  not  necessary  to  decide  the 
point.  Lord  Campbell,  C.  J.,  and  Erie,  J.,  intimated  an  opinion 
that  an  aibitrator  assessing  compensation  under  s.  68  of  the 
Lands  Clauses  Act,  ought  to  give  compensation  for  an  injury 
to  a  house  from  vibration  caused  by  the  running  of  the 
trains  during  the  construction  of  the  works ;  but  not  for 
injuries  from  vibration  in  working  the  line  after  the  railway 
has  been  completed  (w). 


(g)  Knock  v.  Metropolitan  Rail- 
•way  Company,  L.  R.  4  C.  P.  131 ; 
S.  C.  38  L.  J.  0.  P.  78. 

(r)  Bush  V,  Trowbri'lge  Water- 
works Company,  L.  K  10  Ch.  App. 
459  ;  S.  C.  44  L.  J.  Ch.  645  ;  S.  C. 
below.  L.  R.  19  Eq.  291  ;  S.  C.  44 
L.  J.  Ch.  235. 

(«)  R.  c.  Pease,  4  B.  &  Ad.  30  ; 
S.  C.  2  L.  J.  M.  C.  26  ;  Whitehouse 


V,  Birmingham  Canal  Company,  27 
L.  J.  Ex.  25,  But  see  London  and 
North  Western  Railway  Company 
V.  Bradley,  3  Mac.  k  G.  336. 

(t)  Croft  V.  London  and  North 
Western  Railway  Company,  32  L. 
J.  Q.  B.  113  ;  S.  C.  3  B.  &  S.  436. 

(u)  Penny  v.  South  Eastern  Rail- 
way Company,  7  E.  &  B.  660  ;  & 
C.  26  L.  J.  Q.  B.  223. 
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In  a  more  recent  case  it  was  found  that  no  structural    Part  il 
injury  was  or  could  be  caused  to  the  premises  hj  the  con-      ^"'  ^^' 


structioa  of  th6  railway,  but  that  by  reason  of  the  working  Vibration, 
of  the  railway  after  it  has  been  opened  for  traffic,  the  gmoke. 
premises  were  and  would  be  subjected  to  vibration,  noise, 
and  smoke  from  passing  trains,  and  were  and  would  always 
be  affected  and  depreciated  in  value  thereby.  It  was  held 
by  the  House  of  Lords,  supporting  the  judgment  of  the 
Queen's  Bench^  and  overruling  that  of  the  Exchequer 
Chamber,  that  the  claimant  was  not  entitled  to  compensation 
for  injury  arising  from  the  working  of  the  railway  after  its 
construction  (v). 

When  land  is  taken  compulsorily  by  promoters  under  their  Compen- 
statutory  powers,  the  arbitrator  in  assessing  the  compensa-  ^^^Tland 
tion  in  respect  to  the  value  of  such  land  should  take  into  taken. 
account  not  only  the  present  purpose  to  which  the  land  is 
dedicated,  but  also  any  other  such  beneficial  purpose  to  which, 
in  the  course  of  events  at  no  remote  period,  it  may  be  applied, 
just  as  an  owner  might  do  if  he  were  bargaining  with  a  pur- 
chaser in  the  market  (x). 

And  larger  elements  of  compensation  are  admissible  where  a  Larger 
person's  land  is  taken  than  when  it  is  only  injuriously  affected ;  q}®™^,^ 
for  by  s.  63  of  the  Lands  Clauses  Consolidation  Act,  1845,  pensation. 
the  arbitrator  in  estimating  the  purchase  money  is  to  have 
regard  not  only  to  the  value  of  the  land  to  be  purchased  or 
taken  by  the  promoters  '*  but  also  to  the  damage  if  any  to  be 
sustained  by  the  owner  of  the  lands  by  reason  of  the  sever- 
ing the  lands  taken  from  the  other  lands  of  such  owner,  or 
otherwise  injuriously  affecting  such  other  lands  by  the  exer- 
cise of  the  powers  of  this  or  the  special  act." 

Thus  an  owner  of  a  cotton  mill,  part  of  whose  land  was  increased 
taken  for  a  railway,  was  held  entitled  to  compensation  on  "*  ° 
account  of  the  increased  risk  of  fire  to  his  mill  from  the  near 
passage  of  the  railway  trains  (y). 

And  though  draining  the  underground  springs  of  water  on  Cutting  off 

springB. 

(v)  Brand  v.  Hammei-smith  and  2  Q.  R  D.  224. 

City  Bailway  Company,  L.  R.  4  (x)  R  v.  Brown,  L.  R.  2  Q.  B. 

App.  Cas.  171 ;  S.  C.  38  L.  J.  Q.  B.  D.  630. 

265;  S.  C.  below  7  B.  &  S.  1;  35  (y)  Stockport  Railway  Co  Jn  re, 

L.  J.  Q.  B.  53.    See  Hopkins  v.  33  L.  J.  Q.  B.  251. 
Great  Northern  Company,  L.  R. 
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a  person's  premises  by  making  a  cutting  on  land  outside  his 
property  affords  no  ground  of  claim  against  the  company  (2), 
it  has  been  laid  down  that  compensation  might  be  given  if 
the  cutting  were  on  land  taken  compulsorily  from  the  claimant 
by  the  company  (a). 

The  garden  of  Montagu  House,  belonging  to  the  Duke  of 
Buccleuch,  had  till  recently  a  river  frontage  on  to  the  Thames. 
The  Metropolitan  Board  of  Works,  under  their  statutory 
powers,  took  away  a  causeway,  part  of  the  premises,  which 
ran  from  the  garden  to  low  water  mark  in  the  river,  and 
made  an  embankment  destined  for  a  public  road  and  liigh- 
way  between  the  garden  and  the  river. 

It  was  held  in  the  House  of  Lords,  affirming  the  judgmen 
of  the  Exchequer  and  reversing  that  of  the  Exchequer 
Chamber,  that  the  plaintiff  was  entitled  to  compensation  in 
respect  of  the  taking  away  the  causeway  and  landing-place, 
and  the  injury  arising  to  the  house  and  premises  by  depriv- 
ing  him  of  access  to  the  river  along  the  whole  frontage; 
and  also  for  the  depreciation  in  value  of  Montagu  House 
by  the  conversion  of  the  land  between  it  and  the  river,  along 
the  whole  frontage  into  a  highway,  and  the  consequent  public 
use  of  it  entailing  loss  of  privacy  and  increase  of  dust  and 
noise  (b). 

Where  the  owner  of  a  house  and  back  premises,  part  of 
which  back  premises  had  been  taken  by  a  railway  company, 
claimed  compensation  in  respect  of  the  depreciation  of  his 
house  by  reason  of  the  smoke  and  noise  of  trains  running  on 
land  purchased  from  other  persons  in  front  of  his  house ;  it 
was  decided  by  the  House  of  Lords  that  he  was  not  entitled 
to  such  compensation,  since  the  injury  did  not  arise  from  any 
works  of  the  company  on  the  land  taken  from  himself,  and 
that  he  consequently  could  only  claim  as  for  land  injuriously 
affected  under  s.  68,  and  that  it  had  been  determined  in  that 
house  in  Brand  v.  HaTn/mersmith  and  City  Railway  Com' 
pony  (c),  that  no  compensation  was  maintainable  in  cases 


(z)  The  Queen  v.  Metropolitan 
Board  of  Works,  3  B.  &  S.  710 ; 
S.  C.  32L.  J.  M.  C.  115. 

(a)  Bucclench,  Duke,  v.  Metro- 
politan Board  of  Works,  L.  R.  5 
%i,  221,  per  Blackburn,  J.,  p.  250, 


(h)  Bacdench,  Duke,  v.  Metro- 
politan Board  of  Works,  L.  R  5 
App.  Cases,  418;  S.  C.  below  L. 
R  3  Ex.  306,  on  appeal,  L.  R.  5 
Ex.  221. 

(c)  L.  R  4  App.  Cas.  171. 
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under  that  section  for  depreciation  in  value  from  the  vibra-    Part  il 
tion,  noise,  and  smoke  caused  by  passing  trains  (a).  . 

In  estimating  the  compensation  to  be  awarded  in  conse-  Sewer 

-  ,  1        1   •  *      compensa- 

qaence  of  a  local  board  making  a  sewer  across  the  clamiant  s  tion. 
land,  the  arbitrator  may  properly  take  into  account  the 
possibility  that  the  board  will,  under  the  powers  of  the  act, 
refuse  him  permission  to  build  over  the  sewer,  also  that  the 
sewer  has  been  made  in  an  inconvenient  course,  and  at  an 
inconvenient  depth,  and  also  that  stenches  may  occasionally 
arise  from  the  sewer  (e). 

Much  consideration  has  been  given  to  the  question  what  Compen- 
matters  the  arbitrator  should    take    into  consideration   in  be^ven 
assessing  the  compensation  by  severance,  or  otherwise,  occa-  ^^^  i^f^c^- 
sioned  by  the  railway,  or  other  works  constructed  under  the  probable 
special  acts.  ^^^^• 

In  a  case  in  the  Queen's  Bench^  it  was  laid  down,  that  that 
compensation  "relates  only  to  all  damage  known  or  con- 
tingent by  reason  of  the  construction  of  the  railway  on  the 
lands  purchased,  and  to  other  damage  arising  from  the  con- 
struction of  the  railway  at  other  places,  which  was  apparent 
and  capable  of  being  ascertained  and  estimated  at  the  time 
when  the  compensation  was  awarded ;"  and  that  it  did  not 
^  also  embrace  all  contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the  company  at  other 
places,  and  which  could  neither  be  foreseen  nor  even  guessed 
at  by  the  arbitrator  "  (/). 

Belying  on  this  decision,  it  was  said,  in  the  Exchequer,  that 
if  any  injuries  should  hereafter  arise,  compensation  might  be 
obtained  under  s.  68  of  the  act  (g). 

In  the  House  of  Lords,  under  the  Scotch  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  19,  where  the  arbi- 
trator had  awarded  compensation  for  damage  likely  to  be 
sustained  in  future  from  the  water  in  the  Clyde  being  penned 
back  by  the  works  of  the  company,  and  thereby  damaging 
the  land  of  the  complainant.  Lord  Chancellor  Campbell  said, 
"It  was  contended  that  such  prospective  damage  could  not 

(d)  Glflflffow  Union  Eailway  Northern  Railway  Company,  16 
Company  v.Himter,  L.  B.  2  Scotch      Q.  B.  643. 

App.  78.  (sr)  In  re  Ware,  Ex.  395.     See 

(e)  XJttley  v,  Todmorden  Local  Ware  v.  The  Regent's  Canal  Com- 
Boawl,  44  L.  J.  C.  P.  19.  pany,  3  De  G.  &  J.  222. 

(/)  Lawrence    r»  The   Great 
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properly  be  included  in  the  award ;  and  that  if  any  such 
damage  should  arise,  the  proper  remedy  would  be  an  action 
against  the  company.  But  I  am  of  opinion  that  the  arbi- 
trator was  bound  to  take  into  his  consideration  the  damage  to 
the  land  of  the  claimant  likely  to  be  produced  by  the  works 
which  the  company  were  authorized  to  construct  by  virtue 
of  an  act  of  parliament,  and  that  no  future  action  could  be 
brought  against  the  company,  except  for  negligence  in  the 
original  construction  of  these  works,  or  in  the  manner  in 
which  these  works  were  kept  in  repair." 

Lord  Wensleydale  also,  with  reference  to  the  objection 
that  the  arbitrator  had  awarded  prospective  and  contingent 
damages,  said, "  The  answer  is,  that  he  really  has  not  done  so. 
The  compensation  given  is  for  the  necessary  damages  by  the 
construction  of  the  railway,  and  for  the  highly  probable 
damages  which  would  be  occasioned  in  the  ordinary  course 
of  events.  It  becomes,  therefore,  unnecessary  to  consider 
what  would  be  the  effect  of  awarding  a  sum  for  purely 
speculative  damages  not  reasonably  foreseen." 

He  further  stated  that,  except  in  cases  where  by  the 
special  acts  compensation  might  be  given  from  time  to 
time  Qi),  the  price  should  be  a  full  compensation  once  for  all 
for  the  injury  to  the  landowner's  rights  ;  and  that  if  after- 
wards unforeseen  damage  accrued  to  the  landowner  by  the 
reasonable  exercise  by  the  company  of  the  rights  given  to 
them  by  the  statutes,  no  action  would  lie,  and  no  fresh  claim 
for  compensation  could  be  sustained ;  and  he  doubted  the 
soundness  of  the  observation  cited  from  Ware,  In  re,  9  Ex. 
395,  that  compensation  might  be  obtained  under  s.  68  for 
such  future  injuries,  saying  that  it  was  a  mere  extra-judicial 
dictum  (i). 

And  in  a  case  (k)  in  the  Exchequer  Chamber,  Erie,  C.  J., 
said,  that  "  it  is  well  known  in  law  that  a  party  must  make 
one  claim  for  damages,  once  for  all  for  all  damages  that  can 
be  reasonably  foreseen,  and  have  one  inquiry,  and  one  com- 
pensation." 


(h)  The  KiDg  v.  Leeds  &  Selby 
Hallway  Company,  3  A.  &  E.  683 ; 
Lee  V.  Milner,  2  M.  &  W.  839. 

(i)  The  Caledonian  Railway 
Company  v,  Lockhart,    3    Macq. 


808. 

(k)  Chamberlain  v.  The  West 
End  of  London  &  Crystal  Palace 
Bailway  Company,  32  L.  J.  Q.  B. 
173,  S.  C.  2  B.  &  a  605. 
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Even  if  damage  subsequently  accruing  be  such  as  it  was    Part  il 
not  possible  to   have   been    anticipated,  there  seems  very  _^!!l^^ 
great  doubt  whether  a  fresh    compensation   can   be    ob- 
tained (Q. 

If  injury  arises  afterwards  from  the  neglect  of  the  company 
to  do  what  the  act  directs  them  to  do,  or  from  the  negligent 
or  improper  manner  in  which  the  company's  works  are  made 
or  maintained,  an  action  will  lie  (m),  but  no  compensation 
can  be  claimed  as  for  lands  injuriously  affected  {n). 

The  lessee  of  a  mine  about  to  make  a  pit  for  its  necessary  Compen- 
working,  being  stopped  by  a  railway  company  taking  a  slip  fromtime 
out  of  the  middle  of  his  land,  showed  that  to  work  the  mine  ^  *^™® 
after  the  severance  more  expensive  works  would  be  necessary. 
It  was  held  that,  as  the  expenses  were  imminent,  and  capable 
of  being  ascertained,  the  arbitrator  might  award  compensa- 
tion for   them  at  once,  though  by  s.  81    of  the  Railway 
Clauses  Act,  1845,  the  railway  company  are  from  time  to 
time  to  pay  the  lessee  all  such  additional  expenses  as  shall 
be  incurred  by  him  by  reason  of  the  severance  (o). 

A  volunteer  corps  had  hired  two  separate  pieces  of  land  for  Severance 
a  rifle  range,  and  had  a  license  from  the  occupier  of  the  in-  "^®  ^*^®' 
termediate  close  to  shoot  across  his  land.  This  licence  was 
paid  for  annually,  and  was  determinable  on  notice.  A 
compcmy  under  statutable  authority  took  part  of  the  hired 
land,  and  so  used  it  as  to  render  it  impossible  to  shoot  any 
longer  at  the  range.  The  corps  was  held  entitled  to  compen- 
sation for  the  loss  of  the  range,  as  for  damage  by  severance 
or  otherwise  injuriously  affecting  the  land  left  (p). 

A  landowner  had  made  a  reservoir  for  the  purpose  of  Keservoir 
supplying  with  water  cotton  mills,  intended  to  be  erected  on  ated. 
his  own  land.     A  railway  company  took  a  portion  of  the 
land,  so  that  the  mills  could  not  be  built.     The  umpire  was 


(2)  Croft  «.  London  &  North 
Western  Bailway  Company,  32  L. 
J.  Q.  B.  113,  S.  C.  3  B.  &  S.  436  ; 
Todd  V,  Metropolitan  District 
Bailway  Company,  24  L.  T.  435. 

(m)  Lawrence  v.  The  Great 
Northern  Railway  Company,  16 
Q.  B.  643 ;  The  Caledonian  Bail- 
way  Company  v.  Lockhart,  3 
Macq.  808;  Blagrave  v.  The 
Bristol  Waterworks  Company,   1 


H.  t  N.  369,  S.  C.  26  L.  J.  Ex. 
67. 

(w)  Byles  v.  Ipswich  Dock  Com- 
missioners, 4  Ex.  464,  S.  C.  26  L. 
J.  Ex.  53. 

(o)  Whitehouse  v.  Wolverhamp- 
ton, <bc.,  Railway  Company,  39  L.  J. 
Ex.  1. 

(p)  Holt  V.  Gaslight  and  Coke 
Company,  L.  R.  7  Q.  B.  728. 
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held  to  have  acted  rightly  in  receiving  evidence  oi  the 
profits  that  could  have  been  made  from  the  supplying  the 
water  to  these  mills,  as  a  step  to  the  ascertaining,  how  much 
the  value  of  the  reservoir  had  been  depreciated  by  the  taking 
of  the  land  (q). 

In  estimating  the  amount  of  damages  arising  from 
severance  and  other  injuries,  from  the  execution  of  the 
works,  it  is  presumed  that  the  arbitrator  should  not  generally, 
in  the  case  of  a  railway,  treat  it  as  one  of  total  severance, 
but  should  remember  that  by  the  Railway  Clauses  Conso- 
lidation Act,  1845,  the  company  are  bound  to  make  such 
means  of  communication  between  the  severed  lands,  and  to 
provide  such  drains,  and  watering  places  for  cattle,  to  remedy 
the  inconvenience  caused  by  the  railway,  as  in  case  of  dispute, 
two  justices  shall  appoint  (r). 

But  where  the  land  severed  is  agricultural  land,  having  a 
prospective  value  as  building  ground,  the  arbitrator  may 
treat  the  case  as  one  of  total  severance,  for  the  justices  have 
no  power  to  direct  accommodation  works  except  for  the  present 
use  of  the  land,  and  accommodation  works  for  agricultural 
purposes  would  be  useless  when  the  land  was  built  upon  (5). 

It  has  been  decided  that  the  arbitrator  has  no  right  to  set 
out  approaches  to  the  severed  land,  though  the  claimant  call 
on  him  to  do  so,  or  to  apportion  the  rent  of  the  premises 
affected  (t), 

A  railway  company  were  empowered  to  abandon,  if  they 
thought  fit,  certain  tramways  which  led  to  the  applicant's 
works.  The  latter  claimed  compensation  for  the  injury 
that  would  result  to  him  if  the  company  exercised  their 
option,  and  stopped  up  the  tramways.  The  umpire  awarded 
compensation  "for  damage  sustained,  and  which  may  be 
sustained  "  by  execution  of  the  railway  works.  The  court 
intimated  the  inclination  of  their  opinion  that  the  award 
would  not  have  been  bad,  if  it  had  clearly  given  compen- 
sation for  the  damage  contingent  on  the  railways  being 
stopped  up  (u). 


(a)  Ripley  v.  Great  Northern 
Railway  Co.,  L.  R.  10  Ch.  435. 

(r).  Stat.  8  &  9  Vict.  c.  20,  ss. 
(58 — 76 ;  Manning  v.  Eastern  Coun- 
ties Railway  Company,  12  M.  &. 
W.  237, 


(5)  Reg.  V.  Brown,  L.  R.  2  Q.  B.- 
630. 

(t)  Ware,  In  re,  9  Ex.  396. 

(ti)  Brogden  v.   Llynvi  ValJey 
Railway  Company,  9  C.  B.,  N.  S. 
299,  S.  C.  30  L.  J.  0.  P.  61, 
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Where  a  company  authorised  to  take  a  whole  stream,    PartIL 
directs  part  and  gives  notice  of  an  intention  to  divert  the         '  ^' 
remainder,  an  arbitrator  appointed  to  assess  damages  for  the  Stream  to 
injuriously  affecting  the  land,  may  it  seems  give  compensation  from  time 
at  once  for  the  injury  to  be  sustained  by  reason  of  the  loss  *°  '™^®- 
of  the  whole  stream,  though  the  company  was  empowered  to 
take  portions  of  the  stream  from  time  to  time  (x). 

It  is  not  necessary  for  the  arbitrator  appointed  to  fix  the  -^^«^«^ff 

,  •'  *^*  one  sum 

purchase  price  of  lands,  taken  by  the  promoters,  and  also  the  for  pur-  ^ 
compensation  for  damage  by  severance,  or  by  the  injurious  ^^j  d^i-^ 
effects  of  the  promoter's  works  on  the  claimant's  other  lands,  »g®  ^y 
to  make  separate  assessments  for  the  purchase  price  and  the 
damage.     One  joint  assessment  for  both  is  sufficient  (y). 
But  the  award   should    clearly  show  that  the   arbitrator 
has  included   both  items,  or  it  may  be  considered  uncer- 
tain {z). 

The  duty  of  the  arbitrator  in  relation  to  the  compensation  Arbitrator 
is  confined  to  a  mere  assessment  of  money  (a).    If  assuming  ^^^ 
the  interest  of  the  claimant  to  be  such  as  he  states,  and  that  perflation 
he  has  the  right  to  compensation  which  he  asserts,  the  arbi- 
trator find  as  a  question  of  amount  that  no  damage  at  all 
has  been  done  to  the  claimant  by  the  promoters,  he  is  at 
liberty  to  award  that  the  claimant's  land  or  interests  therein 
have  not  been  injuriously  affected,  and  need  not  assess  him 
any  compensation  (6). 

If  the  arbitrator  be  of  opinion  that  the  landowner  has  When  no 
suffered  no  damage  by  severance,  it  is  better  that  he  should  severance^ 
say  so  in  terms  in  his  award.     The  award,  however,  will  not 
be  bad  if  he  simply  confine  his  award  to  the  assessment  of 
the  value  of  the  land  taken  (c). 

A  party  claimed  compensation  for  damage  done  by  a  sewer  Whether 

sewer  a 

(ac)  Stone  r.  Yeovil  Corporation,  245,  in  error,  3  De  G.  F.  &  S.  11. 
L.  B.  C.  P.  D.  691,  S.  C.  45  L.  J.  (a)  Ware,  in  re,  9  Ex.  395. 

C.  L.  667 ;  on  appeal,  46  L.  J.  (h)  Reg.  v.  Lancaster  &  Preston 

C.  L.  137,  S.  C.  L.  R.  2  C  P.  D.  Railway  Company,  6  Q.  B.  669 ; 

99;  Bush  v.  Trowbridge  Water  Reg.    t\    Metropolitan    Commis- 

Company,  L.  R.  19  Eq.  291,  S.  C.  sioners  of  Sewei-s,  I  E.  &  B.  694  ; 

44  L.  J.  Chanc.  235,  on    appeal  Reg.  v.  London  and  North  Western 

L.R.  20  Ch.  459,  S.  C.  44  L.J.  Railway    Company,  23  L.  J.    Q. 

Ch.  645.  B.  185  ;  Reg.   i'.  Biram,  17  Q.  B. 

{y)  Bradshaw's  Arbitration,  12  969. 
Q.  B.  562.  (c)  BeaufordjDuke  of  U.Swansea 

(z)  Wakefield  v.  Llanelly  Rail-  Harbour  Trustees,  8  C.  B.,  N.  S. 

-way  and  Dock  Company,  34  Beav.  156  ;  S.  C.  29  L.  J.  C.  P.  241. 
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made  by  a  Local  Board  of  Health  across  his  land,  under  the 
statute  11  &  12  Vict.  c.  65,  the  Public  Health  Act,  1848. 
The  Board  contended  that  the  sewer  benefited  the  property. 
The  Court  of  Queen's  Bench  decided  that  this  was  a  question 
as  to  amount  of  compensation,  within  s.  144,  proper  to  be 
decided  by  arbitration  under  s.  123  of  the  ^ct,and  held  that 
if  the  arbitrator  were  satisfied  that  the  property  had  not 
been  injured,  he  would  have  been  justified  in  finding  that  no 
damage  had  been  done  (d). 

An  arbitrator  has  no  right  to  enter  into  the  question 
whether  the  promoters  are  excused  from  the  obligation  to 
pay  by  any  collateral  matter,  as  by  a  deed  or  release  of 
damages  (e).  Nor  where  lessees  of  a  coal  mine  claim  an 
absolute  right  for  a  term  of  years,  is  the  arbitrator  entitled 
to  consider  a  covenant  in  the  lease,  empowering  the  lessor  to 
take  back  part  of  the  land ;  or  that  the  lessees  had  wished 
for  the  railway  of  which  they  afterwards  complained  (/). 

In  awarding  compensation  to  a  landowner,  the  arbitrator 
ought  not  to  consider  the  possible  claims  by  tenants,  or  with 
reference  to  them  give  the  landowner  a  larger  sum,  at  the 
same  time  directing  him  to  indemnify  the  company  against 
the  tenant's  claims  (gr). 

A  tenant  from  year  to  year,  no  part  of  whose  land  is  taken 
by  a  railway  company,  but  whose  interests  in  his  land  are 
injuriously  aifected  by  the  railway  works,  is  entitled  to  claim 
compensation  under  s.  68  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  is  not  bound  to  go  before  justices, 
under  s.  121  of  the  same  Act,  to  obtain  an  assessment  of  the 
compensation  due  to  him  (h). 

Justices  called  upon  by  a  railway  company  to  determine 
the  compensation  to  be  paid  to  a  tenant  from  year  to  year, 
for  giving  up  possession  before  the  expiration  of  his  term, 
under  s.  121  of  the  Lands  Clauses  Consolidation  Act^  1845, 
need  not  put  their  decision  into  writing,  but  may  give  it 
verbally  (t). 


(d)  Bradby  v.  Local  Board,  &C., 
Southampton,  24  L.  J.  Q.  B.  239. 

(e)  Byles  v.  Ipswich  Dock  Com- 
pany, 11  Ex.  464,  S.  C.  26  L.  J. 
Ex.  53. 

(/)  Rhys  V.  Dare  Vallev  Bail- 
way  Company,  L.  R.  6  Eq.  429, 
S.  C.  37  L.  J.  Chanc.  719. 


(g)  Caledonian  Railway  Com- 
pany V.  Lockhart,  3  Macq.  808. 

{h)  Reg.  V,  Sheriff  of  Middlesex, 
In  re  Somers  v,  Melropolitan 
Railway  Company,  31  L.  J.  Q.  B. 
261. 

(t)  Reg.  V.  Boyce  Coombe,  32 
L.  J.  M.  C.  67. 
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It  has  been  held  recently  in  the  Court  of  Appeal,  that  an    Pabt  ii. 
arbitrator  under  the  Lands  Clauses  Act  has  power  to  state      ^°'  '^' 
a  special  case  in  his  award,  on  the  ground  that  as  the  appoint-  Power  to 
ment  of  an  arbitrator  is  by  the  statute  to  be  deemed  a  sub-  gpecial 
mission  to  arbitration,  the  reference  becomes  a  reference  by  ^^*^- 
consent  under  the  Common  Law  Procedure  Act,  1854  (j). 
This  decision  was  adopted  with  hesitation  by  some  members 
of  the  court,  and  reverses  the  decision  of  the  court  below  (fc). 

By  s.  34  of  the  Lands  Clauses  Consolidation  Act,  1845  ^Mts  of 
(which  requires,  however,  to  be  read  as  modified  by  the  section  and  award, 
of  the  Lands  Clauses  Consolidation  Act,  1869,  set  forth 
further  on  p.  457),  "All  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne 
by  the  promoters  of  the  undertaking,  unless  the  arbitrator 
shall  award  the  same  or  a  less  sum  than  shall  have  been 
offered  by  the  promoters  of  the  undertaking ;  in  which  case 
each  party  shall  bear  his  own  costs  incident  to  the  arbitration, 
and  the  costs  of  the  arbitrators  shall  be  borne  by  the  parties 
in  equal  proportions.*' 

This  provision  applies  not  only  to  references  respecting 
the  purchase-price  of  lands  taken,  but  also  to  arbitrations 
concerning  the  compensation  to  be  paid,  under  s.  68,  for 
lands  being  injuriously  affected  by  the  works  of  the  pro- 
moters (Q. 

If  the  promoters  make  no  offer  of  any  sum  by  way  of  Nooflferby 
compensation  for    lands    taken    by    them,   or   injured    by  ^^^^  "• 
their  works,  it  is  the  same  as  if  they  had  offered  a  less 
amount  than  the  award   gives,  when  any  compensation  is 
awarded  {m). 

The  offer  must  be  made  before  the  appointment  of  the  last  How  late 
arbitrator  or  it  will  be  too  late  (n),  and  must  be  an  offer  of  ^™^^ 


offer. 


(j)  Rhodes  v.  Airdale  Drainage  Waterworks  Company,  27  L.  J, 

Commissioiiers,  L.  R.   1  C.  P.  D.  Ex.  432,  S.  C.  3  H.  &  N.  463. 

402 ;   Dare  Valley  Railway  Com-  (n)  Gray  v.  Xorth  Eastern  Rail- 

pany,  In  re,  L.  R.  4  Chanc.  654 ;  way  Company,  L.  K   1  Q.  B.  D. 

{k)  Rhodes  v.  Airdale  Drainage  696  ;    Fitzbardinge  v.  Gloucester 

Commissioners,  L.  R  9  C.  P.  508  ;  and  Berkley  Canal  Company,  L.  R. 

Newbold  r.  Metropolitan  Railway  7  Q.  B,  776  ;   Yates  v.   Mayor  of 

(Jompany,  14  C.  B.  N.  S.  405.  Blackburn,  6  H.  &  N.  61,  S.  C.  30 

(0  Richardson   v.    The  South-  L.  J.  Ex.  447.    See  Hay  ward  v. 

Eastern  Railway  Company,  20  L.J.  Metropolitan    Railway  Company, 

C.r.  236.         '  33  L.  J.  Q.  B.  73. 

(w)  Martin    v.    The    Leicester 
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Part,  il    compensation  for  the  land  taken  or  injured  alone,  and  not  an 
^'  ^^     offer  of  one  sum  for  such  compensation  and  costs  (o). 
Costa  of  Grave  questions  have  been  raised  respecting:  the  duty  of 

to  be'         the  arbitrators  or  umpire  as  to  costs,  whether  when  tbey 
settled.        award  more  than  the  promoters  offer,  they  should  assess  the 
costs  in  their  award  or  by  a  separate  instrument  subse- 
quently.   In  the  first  case  that  arose^  where  the  umpire 
subsequent  to  his  award  by  a  separate  certificate  settled  the 
In  the        amount  of  the  party's  costs,  Erie,  J.,  refused  an  application 
^le  J.^'   ^^^  ^  ^^^^  ^^  compel  the  promoters  to  pay  this  amount, 
thinking  that  the  umpire  ought  to  have  assessed  them  in  the 
award.     He  there  treated  it  as  a  conceded  fact,  that  the 
umpire  or  arbitrators  ought  to  settle  the  amount  of  their  costs 
in  the  award  (p). 
After  the        The  Court  of  Exchequer,  however,  in  a  subsequent  decision 
Court *5^'   disagreed  from  the  opinion  of  Erie,  J.,  in- the  London  &  N,  W. 
Ex-  Railway  Company  v.  Quick  (q),  and  decided  that  it  is  the 

arbitrator's  or  umpire's  duty  by  the  award  simply  to  deter- 
mine the  amount  of  compensation  to  be  paid,  and  subse- 
quently by  a  separate  instrument  to  settle  the  amount  of 
costs  under  s.  34,  if  the  sum  awarded  be  not  less  than  the 
sum  offered  by  the  promoters  (r).  Though  s.  34  says  the 
costs  are  to  be  settled  by  the  **  arbitrators,"  it  means  the  party 
who  makes  the  award,  whether  arbitrator,  arbitrators,  or 
umpire,  and  he  may  be  called  upon  to  settle  these  costs, 
though  the  time  for  making  the  award  has  expired  (a). 
AsRessing        Notwithstanding  the  language  used  in  the  above  case  it 

8.^67.^  ^^  ^o^s  ^^^  s^®"^  ^P®^  ^  ^^7  objection  for  the  arbitrator  to 
comprise  his  assessment  of  compensation  and  settlement  of 
costs  in  one  award.  When  the  reference  is  under  s.  64, 
according  to  Erie,  J.  (t),  the  power  given  by  s.  67  to  the 
arbitrator  to  assess  costs  must  be  exercised  in  the  award 
itself. 

(o)  Balls  V,  Metropolitan  Board  mouth  Railway  Company  w.  Fooks, 

of  Works,  L.  R.  1  Q.  B.  337.  3  Ex.  728. 

(;>)  London  &  North-Westeru  («)  Gould  v,  Staffordshire  Pot- 
Railway  Company  v.  Quick,  5  D.  teries  Waterworks  Company,  5  Ex. 
&  L.  685.  214. 

(q)  5  D.  &  L.  685.  (t)  London    &    Nortli-Westem 

(r)  Gould  V.  Staffordshire  Pot-  Railway  Company  v.  Quick,  6  D. 

teries  Waterworks  Company,  5  Ex.  <fc  L.  685. 
214 ;  The  Wilts,  Somerset,  &  Wey- 
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Where  a  landowner  claimed  compensation  for  land  taken     Part  li. 
by  a  company  and  also  for  damage  to  other  lands  of  hie,  by      ^"'  ^^' 
reason  of  the  company's  works  affecting  some  wells  on  them  Separating 
at  a  little  distance  from  the  portion  taken,  and  the  company  .,  ^  ' 
offered  compensation  for  the  land  but  nothing  for  the  alleged  of  claim 
iDJury,  and  the  award  gave  him  compensation  to  a  greater  ^otUng 
amount  than  the  company  offered  for  the  land,  but  adjudged  found  due. 
that  the  other  lands  were  not  injuriously  affected  by  the 
company's  works ;    the  court  held   that  as  the  claims  in 
respect  of  the  land  taken  and  the  other  land  alleged  to  be 
injured  were  clearly  separable,  the  umpire  had  done  right 
in  assessing  the  claimant's  costs  as  to  the  land  taken,  and  in 
refusing  to  assess  him  any  costs  in  respect  of  the  rejected 
claim  (u). 

When  land  is  taken  by  a  railway  company  and  the  pur-  No  lien 
chase  price  assessed  by  arbitration,  the  vendor  has  no  lien  on  ^^^  ^j^g^ 
the  land  taken  for  the  costs  of  the  arbitration  payable  to  him 
by  the  company  (v).     But  a  tenant  for  life  will  be  allowed  the  Claim  on 
costs  of  the  reference  properly  incurred  by  him  out  of  the  ^^J^^ 
purchase  price,  when  paid  into  court,  if  entitled  to  them 
from  the  promoters  (w). 

The  Lands  Clauses  Consolidation  Act,  1869,  32  &  33  Vict.  Lands 
c  18,  s.  1,  enacts,  that  "where  in  England,  under  the  Lands  Act^869 
Clauses  Act^  1845,  or  any  act  incorporating  the  same,  any 
question  of  disputed  compensation  is  determined  by  arbitra- 
tion, the  costs  of  and  incident  to  the  arbitration  and  award 
shall,  if  either  party  so  requires,  be  taxed  by  any  one  of  the 
taxing  masters  of  the  superior  courts  of  law,"  &c. 

This  section,  according  to  Lush,  J.,  applies  only  to  arbitra- 
tions pure  and  simple  begun  and  carried  on  within  the  Lands 
Clauses  Acts,  and  does  not  attach,  when  there  is  a  special 
agreement  of  reference  concerning  matters  not  within  those 
acts.     It  does  not  seem  to  have  a  retrospective  effect  (x). 

It  is  advisable  that  the  award  should  recite  all  those  facts  What  re- 
which  are  necessary  to  give  the  arbitrators  juiisdicti^.  It  ^^i^n 
should  therefore  shortly  allege  the  right  of  the  promoters  ^®  *^"^ 

(u)  Reg.  V.  Birain,17  Q.  B.  969.  31  L.  T.  531  ;  Perpetual  Curate  of 

(v)  Ferrers,  Earl  t?.  Stafford  and  Whitworth,  Ex  parte,  24  L.  T.  126. 

Uttoxeter  Railway  Compaoy,L.R.         («)  Doulton     v.     Metropolitan 

13  Eq.  624.  Board  of  Works,  L.  R.  6  Q.  B.  333, 

(tr)  Earl  Berkley's  will.  In  re,  S.  C.  39  L.  J.  Q.  B.  166. 


458 


HOW  TO  AWARD. 


Part  IT. 
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Delivery 
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moters to 
take  up 
award. 


Manda- 
mus. 


of  the  undei'taking  under  their  act  to  take  the  lands  in 
question,  their  notice  to  the  party  offering  to  treat  for  the 
purchase  of  his  interest,  the  claim  by  the  party  for  com- 
pensation, the  statement  of  the  nature  of  his  interest,  the 
disagreement  respecting  the  amount  of  compensation,  the 
demand  by  the  party  to  have  the  matter  settled  by  arbitra- 
tion, the  appointment  of  the  arbitrators  and  umpire,  the 
delivery  to  them  of  such  appointments,  and  the  making  and 
subscribing  by  them  of  the  declaration  required  by  the  act, 
before  entering  on  the  matters  referred.  The  arbitrators  are 
also  recommended  to  state  that,  in  calculating  the  compensa- 
tion, they  have  had  regard  to  the  principles  prescribed  by  the 
statute  for  assessing  the  amount  in  s.  63. 

A  misdescription  or  variance  in  the  statement  of  the  sub- 
ject-matter on  which  theyprofess  to  award  is  a  serious  error. 
Thus,  if  they  be  appointed  to  ascertain  the  amount  of  com- 
pensation to  be  paid  to  a  party  for  his  mterest  in  the  land 
required  by  the  promoters,  and  they  award  in  terms  respect- 
ing the  value  or  the  fee  simple  of  the  land,  grave  questions 
may  be  raised  respecting  the  validity  of  their  decision  (y). 

The  award  must  be  in  writing,  and  is  to  be  delivered  to  the 
promoters;  and  the  latter,  on  demand,  at  their  own  expense, 
are  to  furnish  the  other  party  with  a  copy  (z). 

It  has  been  held  that  the  Court  of  Chancery  has  no  juris- 
diction to  order  the  promoters  to  take  up  the  award  (a): 
But  an  order  to  that  effect  was  made  in  a  recent  case  by  the 
Master  of  the  Bolls  (b).  And  a  mandamus  will  issue  to  compel 
the  promoters  to  do  so  if  they  neglect ;  and  they  are  bound 
to  pay  the  arbitrator  his  reasonable  fees  on  taking  it  up,  for 
he  has  a  lien  on  the  award  which  the  statute  does  not  take 
away.  It  is  not  decided  whether,  when  the  applicant  is  to 
pay  half  the  costs  of  the  award  under  s.  34,  a  different  rule 
would  apply  (c). 


(i/)  See  Barker  v.  North  Staf- 
fordshire Bailway  Company,  12 
Jur.  324 ;  Bradshaw^s  Arbitration, 
12  Q.  B.  562  ;  The  North  Stafford- 
Bhire  Railway  Company  v.  Landor, 
17  L.  J.  Ex.  350. 

(z)  8  &  9  Vict.  0. 18,  B.  35. 

(a)  The  Sutton  Harbour  Com- 
pany V.  nitchens,  IG  Bear.  381. 


(b)  Harper  t^.  Great  Eastern 
Hallway  Company,  L.  R.  20  Eq. 
39. 

(c)  The  Queen  v.  Tlie  SouUi 
Devon  Railway  Company,  15  Q.  B. 
1043.  See  The  Queen  t.  The  West 
Midland  Railway  Company,  10  W. 
R.  583  ;  Mason  v,  Stokes  Bay  Kail- 
way  Company,  32  L.  J.  Ch.  110. 


AWARD  UNDER  THE  liANDS  CLAUSES  ACT.  459 

A  return  that  the  claimant's  premises  had  not  been  inju-  Part  it. 
riously  affected  by  the  works  is  a  good  answer  to  such  a  _^^lL'._ 
mandamus  (d).  ReturiL 

The  decleurations  made  and  subscribed  by  the  arbitrators  or  Declara- 
umpire  before  entering  upon  the  matters  referred,  must  be  a^exedto 
annexed  to  the  award  when  made  (e).  award. 

In  a  case  where  the  arbitrators  had  never  entered  on  a  con- 
sideration of  the  matters  referred,  and  where  they  disagreed 
aboat  the  umpire,  and  allowed  the  twenty-one  days  to  expire 
without  enlargement,  and  without  having  made  the  declara- 
tions required  bythe  statute,  though  they  made  such  declara- 
tions afterwards,  and  the  umpire  was  appointed  by  the  Board 
of  Trade,  an  objection  to  the  award  on  the  ground  of  the 
omission  of  the  arbitrators  to  make  such  declarations  in  due 
time  seems  to  have  been  treated  as  futile.  It  is  probable  that 
where  the  arbitrators  do  not  enter  on  the  reference,  it  is  un- 
necessary for  them  to  make  the  declarations  (/). 

*'  No  award  made  with  respect  to  any  question  referred  to  Award  not 
arbitration,  under  the  provisions  of  this  or  the  special  act,  ^^  j^ 
shall  be  set  aside  for  irregularity  or  error  in   matter  of  error  in 
form "  {g).    Ordering  a  company  to  pay  an  amount  is  an    °™^ 
error  in  form  only  (h). 

The  award  fixes  only  the  quantum  of  damage,  but  does  Enforcing 
not  decide  the  right  any  more  than  the  finding  of  the  jury.  ^^on.  ^ 
Therefore,  where  it  appeared  by  facts  stated  in  the  award 
that  there  was  a  real  question  as  to  the  claimant's  right  to 
compensation,  the  Court  of  Common  Pleas  refused  to  enforce 
the  award  by  granting  a  rule  to  pay,  but  left  the  party  to  his 
action,  and  intimated  that  probably  the  same  course  would 
be  pursued,  if  the  point  appeared  not  on  the  award  but  by 
affidavits  in  answer  to  the  motion  (i).  The  costs  of  the 
reference  settled  by  the  arbitrator  cannot  be  recovered  except 
by  action  {k). 

(d)  Reg.  V,  Cambrian  Railway  (%)  Newbold  v.  The  Meti'opoli- 
Company,  L.  R.  4  Q.  B.  320,  S.  C.  tan  Railway  Company,  14  C.  B. 
38  L.  J.  Q.  B.  198.  N.  S.  405. 

(e)  8  &  9  Vict.  c.  18,  b.'33.  (k)   London  &    North-Western 
(/)  BradshaVs  Arbitration,  12      Railway  Company  v.  Quick,  5  D. 

Q.  B.  562.  &  L.  685  ;  Gould  v.  Staffordshire 

(^)  8  &  9  Vict.  c.  18,  8.  37.  Potteries  Waterworks  Company, 

{h)  Hao'per    v.    Great    Eastern  5  £z.  214. 

Railway  Company,  L.  R.  20  Eq.  39. 
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Moving  to.  set  aside  the  award  for  objections  of  weight, 
though  ultimately  overruled,  is  not  such  a  wilful  refusal  to 
receive  the  money  awarded  as  will  disentitle  the  claimant  to 
the  costs  of  making  out  his  title  under  s.  80  of  the  Lands 
Clauses  Consolidation  Act,  1845  {I). 

The  making  of  an  award  which  has  assessed  the  compen- 
sation on  the  assumption  that  the  railway  would  cross  two 
public  roads  by  passing  under  them  in  a  cutting,  does  not 
preclude  the  company  from  exercising  their  powers  of  divert- 
ing one  of  these  roads.  If  the  claimant  is  injured  by  the 
change,  he  may  demand  further  compensation  (m).  But  sub- 
ject  to  the  exercise  of  such  a  statutory  power,  a  notice  to  take 
lands  given  by  a  railway  company,  and  the  fixing  the  amount 
of  compensation  by  arbitration,  together  constitute  a  contract 
for  sale  and  purchaseljfwhich  a  court  of  equity  will  enforce  at 
the  instance  of  the  claimant  (n). 


(0  Bradsbaw's  Arbitration,  17 
L.  J.  Ch.  454. 

(m)  Selby  v.  The  Cohie  Valley 
&  Halatead  Railway  Company, 
Wood,  V.-C,  June  13, 1862,  7  L. 
T.  N.  S.  709 ;  The  Regent's  Canal 


Company  v.  Ware,  23  Beav.  576; 
S.  C.  26  L.  J.  Ch.  566. 

(n)  Mason  «.  The  Stokes  Baj 
Railway  Conopany,  32  L.  J.  Ch. 
110.    See  P.  m.  ch.  4,8. 1. 


CHAPTER  X 

THE  AWARD  REFERRED  BACK  TO  THE  ARBITRATOR. 

This  chapter  treats  of  the  power  of  the  courts  and  of  their    Part  II. 
practice,  in  referring  awards  back  to  the  arbitrator  for  recon-      '      '  ' 
eideration^  and  of  his  powers  and  duties  in  such  cases. 


SECTION  I. 

HOW  AWARDS  ABE  REFERRED  BACK. 

Formerly,  if  an  award  were  defective,  the  court  could  not, 
without  consent,  send  it  back  to  the  arbitrator  to  amend  it. 
They  could  only  set  it  aside  (a).     But  submissions  now  often 
contain  a  stipulation,  giving  the  court  power  to  refer  it  back 
to  the  arbitrator.     The  following  is  a  very  common  form  of 
such  a  clause :  "  that  in  the  event  of  either  of  the  parties  Clause  to 
disputing  the  validity  of  the  award,  or  moving  the  court  to  ^^i^^ 
set  it,  or  any  part  of  it,  aside,  the  court  shall  have  power  to  *««  op  any 
remit  the  matters  referred,  or  any  of  them,  to  the  reconsidera-  °     ^™' 
tion  and  determination  of  the  arbitrator." 

Nice  questions  used  to  be  r^sed  on  the  effect  of  the 
special  terms  of  the  clause  employed  in  particular  cases.  Thus 
where  the  power  was  to  refer  back  "the  matters  referred," 
it  was  held,  that  the  court  could  not  direct  the  arbitrator  to 
reconsider  one  point  only^  and  that  the  parties  on  the  re- 
ference back  were  entitled  to  go  into  fresh  evidence  respect- 
ing every  question  in  dispute.  But  where  the  words  are 
"  the  matters  referred,  or  any  of  them,"  the  court  can  shape 

(a)  Kynaaton  v.  liddell,  8  Moore,  774.  See  Phillips  v,  Hopwood,  I 
223  i  Cuerton,  Ex  parte,  7  D.  &  R.      B.  &  Ad.  619, 
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remitted. 


an  issue  for  the  arbitrator  on  any  particular  point  (6),  or  will 
send  the  award  back,  with  the  view  to  his  correcting  an  error 
of  form,  such  as  the  misnomer  of  one  of  the  parties  in  the 
cause  referred  (c). 

These  cases,  however,  have  lost  much  of  their  importance 
since  the  passing  of  the  Common  Law  Procedure  Act,  1854, 
the  17  &  18  Vict.  c.  125,  which  by  s.  8  enacts  that  "In  any 
case,  where  reference  shall  be  made  to  arbitration  as  aforesaid, 
the  court  or  a  judge  shall  have  power  at  any  time,  and  from 
time  to  time,  to  remit  the  matters  referred,  or  any  or  either  of 
them,  to  the  reconsideration  and  re-determination  of  the  said 
arbitrator,  upon  such  terms  as  to  costs  and  otherwise  as  tu 
the  said  court  or  judge  may  seem  proper." 

This  section  applies  to  all  compulsory  references  under  this 
act,  and  to  all  references  by  consent  of  parties  where  the 
submission  is  or  may  be  made  a  rule  or  order  of  one  of  the 
superior  courts  of  law  or  equity  (d).  The  fact  that  the  sub- 
mission contains  a  clause  empowering  the  court  to  refer  back 
the  award  in  case  of  a  motion  being  made  to  set  the  award 
aside,  does  not  exclude  the  general  power  given  to  the  court 
or  a  judge  by  this  section,  and  the  court  or  a  judge  may 
remit  the  award,  though  no  motion  be  made  to  set  it 
aside  (e). 

An  award  made  on  a  reference  to  assess  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845,  may  be 
referred  back  under  the  Common  Law  Procedure  Act, 
1845  (/). 

More  commonly  the  power  is  exercised  on  a  motion  being 
made  to  set  the  award  aside,  and  on  a  defect  being  pointed 
out,  in  opposition  to  the  party  objecting  to  the  award  (gf)» 
Often,  however,  when  an  error  is  made  manifest  in  the  award 
on  showing  cause  against  a  rule  for  an  attachment  to  enforce 
the  award,  or  to  pay  money  pursuant  to  it,  the  court,  instead 


(b)  NickallB  v.  Warren,  6  Q.  B. 
615,  S.  C.  9  Jur.  10. 

(c)  Howett  V.  Clements,  7  M.  & 
G.  1044;  Davies  v.  Pratt,  16  C.  B. 
586,  S.  C.  25  L.  J.  C.  P.  71. 

(d)  Morris  v.  Morris,  6  E.  &  B. 
383,  S.  C.  25  L.  J.  Q.  B.  261  ; 
MiUs  V.  The  Bowyer'a  Society,  3 
Kay  &  J.  6() ;  Aitken's  Arbitra- 
tion, 3  Jur.  N.  S.  1296. 


(e)  Morris  v.  Morria,  6  R  &  B. 
383,  a  C.  25  L.  J.  Q.  B.  261. 

(/)  Dare  Valley  Bailway  Com- 
pany, In  re,  L.  R  4  Ch.  App.  554, 
a  C.  38  L.  J.  Ch.  417. 

(g)  Anning  i\  Hartley,  27  L.  J. 
Ex.  145 ;  Peterson  u  Ayi^  23  L.  J. 
C.  P.  129 ;  Howett  v,  Clements,  1 
C.  B.  128. 
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of  discharging  the  rule,  will  refer  back  the  award  for  amend- 
ment (A). 

Sometimes,  instead  of  applying  to  have  the  award  set 
aside  for  a  supposed  defect,  the  party  against  whom  the 
award  has  been  made  will  content  himself,  as  he  might  have 
done  even  before  the  statute,  with  asking  to  have  it  remitted 
back  (i). 

It  will  also  be  remitted  on  the  application  of  the  party, 
who  is  interested  in  supporting  the  substantial  validity  of 
a  decision  in  his  favour  (k).  In  one  case,  where  the  award 
in  favour  of  the  plaintiff  described  the  defendant  by  a  wrong 
Christian  name,  the  court  refused  the  plaintiff's  application, 
in  the  first  instance,  to  send  the  award  back,  saying  that 
possibly  the  defendant  might  pay  without  objecting  (l) ;  but 
afterwards,  on  the  plaintiff's  applying  for  a  rule  to  enforce 
payment,  or  to  have  the  award  remitted  to  amend  the  mis- 
nomer, the  objection  being  taken  by  the  defendant,  the  court, 
refusing  the  former  part  of  the  application,  made  absolute  the 
latter  branch  of  the  rule  (m). 

When  the  award  is  bad  on  its  face,  not  being  sufficiently 
final  or  certain  (n),  or  where,  though  good  on  its  face,  it  is 
invalid,  as  for  instance,  for  not  having  been  executed  by  all 
the  arbitrators  together  (o),  and  the  ends  of  justice  require, 
the  award  will  be  sent  back. 


Pabt  II. 


It  is  said  in  several  cases  that  the  courts  have  no  power  to  For  what 
refer  back  an  award,  except  where  they  have  power  to  set  it  ^J^^u 
aside  (p),  but  the  authorities  referred  to  in  the  following  ^  remit- 
pages  will  show  that  the  courts  have  exercised  the  power  of 
remitting  it  back  in  many  cases,  where  the  award  is  not 
invalid. 


(h)  Morris  v.  Morris,  6  £.  <fe  B. 
383,  S.  C.  25  L.  J.  Q.  B.  261  ; 
Baviea  v.  Pratt,  16  C.  B.  586,  S.  C. 
25  L,  J.  C.  P.  71 ;  Johnson  v, 
Latham,  19  L.  J.  Q.  B.  329. 

{%)  Bradley  v,  Phelps,  6  Ex. 
897 ;  Buiy  v,  Dunn,  1  D.  &  L. 
141 ;  Nalder  v,  Batts,  1  D.  f&  L. 
700. 

(k)  Caswell  V,  Grocutt,  31  L.  J. 
Ex.  361 ;  Cross  v.  Cross,  13  C.  B. 
N.  S.  253. 

(I)  Dayies  v.  Pratt,  16  C.  B.  162. 


(m)  Davies  v.  Pratt,  16  C.  B. 
586,  S.  C.  25  L.  J.  C.  P.  71. 

(?i)  Morris  v.  Morris,  6  E.  &  B. 
383,  S.  C.  25  L.  J.  Q.  B.  261 ; 
Fearon  v.  Flinn,  L.  K.  5  C.  P.  34. 

(o)  Anning  v.  Hartley,  27  L.  J. 
Ex.  145. 

(p)  "Webber  v.  Lee,  1  D.  &  L. 
584 ;  Mills  v.  The  Bowyer's  So- 
ciety, 3  Kay  &  J.  66 ;  Hogg  v. 
Burgess,  3  H.  &  N.  293  ;  S.  C.  27 
L.  J.  Ex.  318 ;  Fuller  v.  Fenwick, 
3  C.  B.  705.  ' 
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PabtIL        On   some    recent   occasions    the  courts  have  expressed 
'  opinions  that  the  statutory  power  of  remitting  back  applies, 

or  at  least  ought  only  to  be  exercised  on  the  same  principles 
as  before  the  act  passed  (q). 

Those  observations,  however  true,  must  not  be  pressed  too 
far  to  limit  its  effect ;  for  the  language  of  the  statute  is  more 
extensive  than  that  of  the  clauses  commonly  inserted  in 
agreements  of  reference,  which  almost  always  made  the 
power  depend  on  one  party  disputing  the  validity  of  the 
award.  It  may  well  be  that  the  legislature  intentionally 
omitted  such  a  condition,  and  left  the  matter  at  large,  fore- 
seeing that  cases  might  often  arise,  in  which  justice  would 
require  the  award  to  be  remitted,  though  no  question  could  be 
raised  as  to  its  validity. 

Unless  the  courts  think  that  the  arbitrator  can  no  longer 
be  trusted,  they  will  remit  the  award  to  him,  though  he  has 
miscarried  in  the  conduct  of  the  reference ;  as,  for  instance, 
if  he  have  without  an  improper  motive  asked  some  questions 
of  a  witness  in  the  absence  of  the  parties,  or  where  there 
are  several  arbitrators,  if  they  have  executed  the  award  sepa- 
rately (r). 
Bbcovery  It  is  doubtful  how  far  an  award  can  be  set  aside  on  the 
evidoace.  ground  of  the  discovery  of  new  and  material  evidence  since 
the  award  (s) ;  but  such  a  discovery  may  be  good  ground  for 
an  application  to  refer  back  the  award  (t).  Thus,  where  one 
party  moved  on  the  ground  that  since  the  award  he  had  found 
a  material  letter  written  by  his  opponent,  and  the  latter  swore 
that  the  letter  was  a  forgery,  the  court  (before  the  statute) 
remitted  the  matters  back  for  the  arbitrators  to  decide  on  its 
genuineness  and  effect  (u). 
To  explain  So,  where  an  arbitrator  had  read  and  relied  on  a  letter  of 
the  defendant  in  a  letter-book  containing  other  letters,  but 
the  particular  letter  had  not  been  put  in  evidence.  Hill,  J.,  in 
the  Bail  Court,  refused  to  set  aside  the  award,  but  referred  it 


(g)  Hodgkinson   v,    Femie,  27  («)  Sec     post,     Setting    aside 

L.  J.   C.   P.   66,  S.  C.  3  C.  B.  Awards,  P.  III.  ch.  9. 

N.  S.   189 ;  Hogg  v.  Burgess,  3  (t)  Huntley,  In  re,  1  £.  &  B. 

H.  &  N.  293,  S.  C.  27  L.  J.  Ex.  787. 

318.  (u)  Bnrnard  v.   Woinwright,  1 

{r)  Anning  v.  Hartley,  27  L.  J,  L.  M,  &  P.  456,  S.  C.  19  L.  J.  Q.  B, 

JJx,  14&.  423. 
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bock,  in  order  that  the  defendant  might  have  an  opportunity  Part  il 

of  explaining  it  {x).  

When  an  award  is  good  on  its  face,  the  courts  will  not  in  Award 

general  refer  it  back,  any  more  than  set  it  aside   for  an  fac©  n^ 

alleged  mistake  in  law  attempted  to  be  made  out  on  affi-  ^^^  ***^ 

o  *  ^  where 

davits  (y) ;  as,  for  instance,  that  the  arbitrator  has  treated  as  mistake  in 

a  penalty  that  which  was  by  the  contract  of  the  parties     ^' 

liquidated  damages  (z),  or  has  allowed  an  improper  item  to 

swell  the  amount  of  damages  (a).   Nor  will  they  refer  it  back 

that  he  should  state  a  case,  when  he  has  declined  to  do  so  (b). 

Nor  where  it  appears  by  his  own  letter,  setting  forth  the 

supposed  principles  of  law  on  which  he  has  acted,  that  his 

award  is  wrong  in  law,  the  parties  never  during  the  reference 

having  asked  him  to  state  a  case  (c).   The  general  principle  is  Whether 

that  the  arbitrator  is  final  judge,  both  of  law  and  fact,  and  by  ^consent 

the  rule  applies  equally  to  the  case  of  a  compulsory  refer-  of  oompul- 

Bion. 

ence  (a). 

On  such  a  reference,  if  the  arbitrator,  thinking  that  his  Arbitrator 

jurisdiction  is  confined  to  matters  of  account,  mistakenly  f^*^".^ 

refuse  to  investigate  a  charge  of  fraud,  the  court  will  remit  *»on- 
the  award  (e). 

When  the  arbitrator  had  the  same  power  of  certifying,  or  Not  in- 

of  amendment  as  a  judge  at  Nisi  Prius,  and  the  award  was  with  w-bi- 

good  on  its  face,  the  court  would   not  interfere  with  the  *j;a*or'8 

•         /*  J  •     ^*  •  11  discretioii. 

exercise  of  his  discretion,  so  as  to  send  the  case  back  to  him 
to  reconsider  an  amendment  which  he  had  made  in  the 
record  (f),  or  his  refusal  to  certify  that  the  cause  was  brought 
to  try  a  right  (g). 
But  where  the  arbitrator  states  that  the  award  as  framed,  otherwise 

where 


(x)  Davenport   v.    Vickery,   9 
W.  R.  701. 

)  Bagoley  v,    Markwick,   30 


L. 
61. 


J^c^ 


342,  S.  0.  10  C.  B.  N.  S. 


(2)  Fuller  v.  Fenwick,  3  C.  B. 
705. 

(a)  Hodgkinaon  v.  Femie,  27 
L.  J.  O.  P.  66,  S.  C.  3  C.  B.  N.  S. 
189. 

(6)  Gibbon  V,  Parker,  5  L.  T. 
N.  S.  584. 

(c)  The  London  Dock  Company 
V.  St-  Paul's,  Shadwell 


:  uompany 
,  32  L  J. 


Q.  B.  30. 

(d)  Hogg  V.  Burgess,  3  H.  &  N. 
293,  S.  0.  27  L.  J.  Ex.  318; 
Bagaley  v,  Mark  wick,  30  L.  J. 
C.  P.  342,  S.  C.  10  C.  B.  N.  S.  61 ; 
Mundy  v.  Black,  3  H.  &  N.  193  ; 
Gibbon  v.  Parker,  5  L.  T.  N.  S. 
584. 

(e)  Insull  V.  Moogen,  27  L.  J. 
C.  P.  75,  S.  C.  3  C.  R  N.  S.  359. 

(/)  Nalder  v.  Butts,  1  D.  &  L. 
700. 

(flf)  Bury  r.  Dunn,  1  D.  &  L. 
141. 

n  n 
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CU.  X«  B.  1. 

arbitrator 
admits  the 
mistake. 

Defective 
certificate 
for  costs. 


To  enable 
arbitrator 
to  find  on 
separate 
items  of 
one  general 
count. 


though  unimpeachable  in  law,  does  not  cany  out  his  inten- 
tions, the  courts  will  sometimes  remit  it  for  amendment  (/t) 

Thus,  where  the  award  as  drawn  in  the  plaintiffs  faYOur 
contained  a  certificate  which  entitled  the  plaintiff  to  costs 
only  on  the  lower  scale,  and  the  arbitrator,  being  applied  to, 
stated  that  he  had  intended  to  give  the  plaintiff  his  full  costs, 
the  court  remitted  the  award  to  the  arbitrator,  but  at  the  plain- 
tiff's expense,  saying  that  the  defendant  ought  not  to  be  put 
to  expense  for  an  error,  to  which  he  had  not  contributed  (i)- 

So,  where  words  giving  the  plaintiff  the  costs  of  the 
reference,  inserted  in  the  arbitrator's  rough  draft  of  his  award, 
were,  as  he  stated,  omitted  by  mistake  from  the  fair  copy 
which  he  signed  as  his  award,  the  court  sent  it  back  to  have 
it  corrected  (J). 

Even  where  there  has  been  no  failure  of  intention  on  the 
part  of  the  arbitrator,  the  court,  thinking  it  a  proper  case  for 
costs,  has  referred  the  award  back  for  him  to  certify  for  costs 
if  he  think  fit,  under  the  80  &  31  Vict.  c.  142,  s.  5  (fc). 

So,  where  the  declaration  contained  a  single  count  for  work 
and  labour,  goods  sold  and  delivered,  money  paid  and  lent, 
use  of  rooms,  for  necessaries  provided,  and  an  account  stated, 
and  the  arbitrator  found  for  the  plaintiff  on  the  issue  joined 
on  the  plea  of  never  indebted,  but  for  the  defendant  on  the 
plea  of  set  off,  and  afterwards  by  letter  informed  the  defen- 
dant's attorney  that  the  plaintiff  had  made  out  no  daim, 
except  as  to  one  of  the  many  separate  claims  included  in  the 
indebitatus  count,  the  court  referred  the  award  back,  that  the 
arbitrator  might,  if  he  thought  fit,  find  separately  as  to  the 
items  in  the  declaration  ;  for  as  the  costs  were  to  abide  the 
event,  it  was  not  just  that  the  defendant  should  have  to  {>ay 
the  plaintiff  costs  in  respect  of  the  items  on  which  he  had 
failed  to  establish  a  claim  (/). 


Limit  of 
time  for 


Where  an  order  of  Nisi  Prius,  referring  a  cause  and  all 


(A)  Shaw  V,  Pitt,  W.  R.  616, 
June  14,  1856  ;  Mills  v.  The  Bow- 
yers'  Company,  3  K.  &  J.  66  ; 
Walton  V.  The  Swanage  Pier 
Company,  10  W.  R  629 ;  Lock- 
wood  V,  Smith,  10  W.  R.  628  ; 
Warner  v.  Powell,  L.  R.  3  Eq.  261. 
>  •  {i)  Caswell  V,  Grocutt,  31  L.  J. 
Ex.  361 ;  Cross  v.  Cross,  13  C.  B. 


N.  S.  253. 

(j)  Mordue  v.  Palmer,  L.  B.  6 
Chanc.  22. 

(fc)  Harland  v.  Mayor  of  New- 
castle, 39  L.  J.  Q.  B.  69,  S.  C.  L.  R. 
5.  Q.  B.  47. 

(0  Gore  V.  Baker,  4  Q.  B.  470, 
S.  C.  24  L.  J.  Q.  B.  94. 
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matters  of  difference,  contained  a  provision  that  in  the  event    Part  il 
of  any  application  being  made  to  the  court  on  the  subject  of      '      '   ' 
the  award,  the  court  should  have  the  power  to  refer  the  appiica- 
matter  back^  it  was  held,  that  the  usual  limitation  of  time  must 
be  considered  to  be  understood  in  the  sabmission,  and  that 
the  application  for  a  reference  back  must  be  made  within  the 
same  time  as  a  motion  to  set  aside  the  award  (m). 

This  case  does  not  decide,  that  if  a  valid  objection  be  taken 
to  an  award  by  a  party  against  whom  it  is  sought  to  be  en- 
forced, the  courts  would  feel  themselves  bound  to  yield  to  the 
objection,  and  so  in  effect  annul  the  award,  instead  of  referring 
it  back,  merely  because  the  time  for  moving  to  set  it  aside  had 
expired  (n).  The  statute,  it  should  be  observed,  gives  power 
to  the  court  '^  at  any  time"  to  refer  back. 

Probably  the  courts  in  general,  in  the  exercise  of  their  dis- 
cretion under  this  statute,  will  follow  the  analogy  afforded  by 
their  practice  as  to  setting  aside  awards  under  their  common 
law  jurisdiction,  and  will,  in  ordinary  cases,  require  the  motion 
to  refer  back  to  be  made  within  the  time  for  setting  aside  the 
award,  and  only  to  allow  a  longer  period  in  exceptional  cases 
for  the  furtherance  of  the  ends  of  justice,  where  the  delay  is 
sufficiently  explained  by  the  circumstances.  In  many  cases 
the  necessity  for  remitting  it  does  not  arise  or  appear,  until 
the  time  for  moving  to  set  the  award  aside  has  terminated. 

In  a  re(»nt  case,  where  an  award  on  a  compulsory  reference  Award 
made  in  favour  of  the  plaintiff  was  so  framed,  that  the  master  0^^^^? 
felt  himself  bound  to  tax  the  costs  on  the  lower  scale,  the  puiaory 

FGT6P6I1C  G 

plaintiff  on  this  applied  to  the  arbitrator,  who  stated  that  his  though   ' 
intention  was,  that  the  plaintiff  should  have  liis  full  costs ;  the  **™?  ^^^ 
court,  on  the  application  of  the  plaintiff,  sent  the  award  back  aside 
to  the  aj'bitrator  to  amend  the  certificate  as  to  costs ;  although  ^^P""®*^ 
the  seven  days  allowed  by  the  17  &  18  Vict.  c.  125,  s.  9,  for 
applying  to  set  aside  such  an  award  had  elapsed,  and  the 
objection  was  pressed  that  the  application  was  too  late  (a). 

In  this  case,  the  court,  thinking  it  unreasonable,  that  the 
party  who  had  been  in  no  default,  should  be  put  to  costs  by 


(m)  Doe  d.  Banks  v.  Holmes,  L.  691,  S.  C.  13  L.  J.  Q.  50. 

12  Q.  B.  961 ;  Doe  d  Maya  v.  Can-  (o)  Caswell  v.  Grocutt,  31  L.  J. 

Bell,  22  L.  J.  Q.  B.  321.  Ex.  361. 

(n)  Brooks  v.  Parsons,  1  D.  & 

H  H  2 
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Part  IL 
OH.  X.  B.  1. 


Rule  abso- 
lute in  first 
instance 
condition- 
aUy. 


Court  can 
refer  back 
more  than 
once. 


Clause  to 
refer  back 
to  same  or 
different 
arbitrator. 


reason  of  the  omission  of  the  arbitrator,  made  the  rule  abso- 
lute, on  the  terms  that  the  applicant  should  be  at  the  whole 
expense  of  taking  the  case  a  second  time  before  the  arbitrator. 

Where  the  application  was  made  on  behalf  of  the  plaintiff  to 
refer  back  the  award,  to  allow  the  arbitrator  who  was  willing 
to  do  so,  to  amend  his  certificate  as  to  costs,  the  court,  instead 
of  granting  a  rule  nisi,  granted  a  rule  to  be  absolute  in  the 
first  instance,  unless  within  four  days  after  service  the  defen- 
dant should  give  notice  that  he  would  come  in  and  show 
cause  against  it  (^).  This  rule  was  granted  on  the  authority 
of  Caswell  v.  Orocutt  (g),  just  above  cited,  and  on  the  same 
terms  as  to  costs. 

On  a  motion  made  eighteen  months  after  the  award  for 
an  order  to  pay  money  awarded  on  a  reference  in  a  cause  in 
equity,  the  couft  referred  the  award  back  to  correct  a 
mistake  admitted  by  the  arbitrator  (r). 

A  rule  to  refer  back  an  award  may  be  enlarged  by  con- 
sent (s). 

After  the  arbitrator  has  amended  his  award,  a  fresh  appli- 
cation may  be  made  to  set  it  aside,  and  if  it  be  defective  a 
second  time,  it  will  be  again  avoided  (t).  It  was  considered 
doubtful  whether  the  clause,  as  usually  drawn  in  agreements 
of  reference,  gave  the  court  the  power  to  refer  it  back  to  the 
arbitrator  more  than  once  (u).  But  as  the  statute  17  &  18 
Vict.  c.  126,  s.  9,  now  empowers  the  courts  to  refer  back 
'*  from  time  to  time,''  that  question  has  become  unimportant 

Sometimes  the  clause  is  drawn  up  in  agreements  of  refer- 
ences, empowering  the  court  to  refer  the  case  back  to  the 
same  arbitrator,  **  or  to  such  other  person  as  the  court  should 
think  fit." 

This  seems  an  improvement  on  the  clause  as  originally 
given  above.  For  there  may  be  many  cases  most  fit  to  be 
determined  by  arbitration,  in  which  there  may  be  serious 
objections  to  having  recourse  again  to  the  same  arbitrator 
who  has  once  miscarried ;  and  in  which,  if  the  court  had 


(p)  Cross  V.  Cross,  13  C.  B.  N. 
S.  253. 

{q)  31  L.  J.  Ex.  361. 

(r)  Mordue  v.  Palmer,  L.  B.  6 
Chan.  22. 

(s)  Stafford  v.  Stafford,  25  L.  T. 


672. 

(0  Nickallfl  V.  Warren,  6  Q.  R 
615 ;  Howett  t^.  Clements,  1  C.  B. 
128. 

(u)  Nickalls  v.  Warren,  6  Q.  B. 
615. 
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authority  to  send  the  parties  summarily  before  a  different    I'abt  ii. 

.  OH.  X.  B.  1 

arbitrator,  tbe  ends  of  justice  would  be  best  attained,  and      ' 
with  the  least  expense  and  delay  (v). 

A  submission  to  seyeral  arbitrators  contained  a  power  to 
remit  the  award,  followed  by  a  clause  that  in  the  event  of 
the  death  of  one  of  the  arbitrators  before  the  award,  the 
parties,  or  in  case  of  the  parties  not  agreeing,  the  court 
should  have  power  to  appoint  a  new  arbitrator :  after  an 
award  made,  one  arbitrator  died.  The  court  remitted  the 
matters  back  to  the  survivor  and  to  the  new  arbitrator  to  be 
appointed  pursuant  to  the  reference  (w). 

The  fact  that  a  court  of  common  law  has  a  power  of  Effect  of 
remitting  the  award  for  reconsideration, has  weight  with  the  ^^back 
Court  of  Chancery  when  called  upon  to  interfere  with  an  in  Chan- 
award  (x).  *^'^' 

Where  an  award  was  held  uncertain,  because  the  arbitrator 
had  irregularly  received  a  claim  made  by  one  party  in  the 
absence  of  the  other,  Romilly,  M.R.,  refused  to  refer  the 
matters  back  to  him,  on  the  ground,  that  the  arbitrator, 
though  perfectly  honest,  could  hardly  help  being  tempted 
to  act  «o  as  to  show  that  the  objection  was  useless  (y). 


SECTION  II. 

DUTY  OF  ARBITRATOR  WHEN  AWARD  REFERRED  BACK. 

When  the  matters  submitted^  or  any  of  them  are  referred  Part  II. 

back  by  the  court  to  the  arbitrator,  all  his  original  powers,  ^"'  ^'  ^'  ^ 

80  far  as  they  are  not  affected  by  the  order  referring  the  Arbitra- 

award  back,  seemed  to  be  revived  (z).  powers 

If  by  the  original  submission  the  costs  of  the  reference  ^Z^^^  ^7 

*f  ,°     .       ,  ,     *  reference 

and  award  be  in  his  discretion,  and  nothing  be  said  about  back, 
costs  in  the  order  referring  back  the  award,  the  arbitrator  Arbitrator 

-,    ,  has  same 

has  power  over  the  costs  of  the  second  reference  and  award,  power  over 

(»)  Webber  v.  Lee,   1    D.  &  L.  Beav.  423. 

684 ;  Porch  r.  Hopkins,  1  D.  &  L.  (y)  Tidswell,   In  re,   33  Beav. 

881.  213.     See  Mordue  v.  Palmer,  L.  R. 

(w)  Lord  V.  Hawkins,  2  H.  &  N.  6  Chanc.  22. 

56.  (z  M^Rae  v.  M'Lean,  2  E.  &  B. 

(x)  The  Londonderry,  &c.,  Rail-  946. 
waj  Company  v,  Leishnian     12 
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CH.  X.  B.  2. 

costs  of 
second  re- 
ference aa 
over  first. 

Limit  of 
time  on 
reference 
back. 


Duty  of 
arbitrator 
to  hear 
evidence. 


Party  not 

offering 

evidence. 


Award 
sent  back 
for  specific 
purpose. 


and  will,  it  is  conceived,  be  bound  to  exercise  it  just  as  much 
as  on  the  original  reference  (a).  The  costs  of  the  motion  to 
refer  back  may  be  left  by  the  court  for  the  arbitrator  to 
decide  (6). 

The  Common  Law  Procedure  Act,  1854,  stat.  17  &  IB 
Vict.  c.  125,  8.15,  however,  affects  the  duration  of  his 
authority,  for,  unless  the  order  referring  the  award  back  limit 
some  time,  the  arbitrator  s  revived  authority  will  endure  for 
three  months  from  his  entering  on  the  matters  of  the  reference, 
or  his  being  called  upon  by  notice  in  writing  by  any  party 
to  act  in  it.  The  time,  however,  may  be  enlarged  by  the 
court  or  the  parties. 

It  is  the  duty  of  the  arbitrator  to  hear  additional  evidence 
on  the  points  remitted  to  his  consideration,  if  they  be  such 
as  require  evidence ;  if  all  matters  be  sent  back  he  niust  bear 
evidence,  if  tendered,  on  all  and  not  merely  on  the  point  on 
which  the  award  is  deficient  (c). 

The  award  made  on  a  submission  which  empowered  the 
court  to  remit  the  matters  referred  back  to  the  arbitrator, 
appearing  to  the  attorneys  of  both  parties  to  be  inconsistent 
on  its  face,  it  was  verbally  agreed,  that  the  award  should  be 
considered  not  to  have  been  delivered,  and  that  the  arbitrator 
should  amend  it.  Subsequently  to  this  the  defendant's 
attorney  obtained  a  judge's  order  to  remit  the  matters  referred 
to  the  consideration  of  the  arbitrator.  The  latter  amended 
his  award  without  giving  notice  to  either  party  of  his  inten- 
tion to  do  so,  and  without  hearing  any  fresh  evidence  or 
arguments.  It  was  contended  that  the  reference  back  by  the 
judge's  order  opened  the  whole  case  again,  but  as  the  party 
objecting  to  the  award  had  never  intimated  to  the  arbitrator 
his  wish  to  offer  fresh  evidence,  and  did  not  even  seem  to 
have  such  a  wish,  the  court  held  that  there  was  no  ground 
for  impeaching  the  award  (d). 

When  the  court,  being  empowered  so  to  do,  remit  the 
award  for  a  specific  purpose,  as  for  instance,  the  amendment 
of  a  clerical  error  or  technical  defect  in  form,  in  regard  to 


(a)  M<Bae  v,  M'Lean,  2  £.  &  B.  (c)  Nickalls  v.  Warren,  6  Q.  R 

946.  616. 

(6)  Pearson «.  Overell,  12  W.R.  (d)  Baker  v.  Hunter,  16  L.  J. 

709.  Ex.  203,  S.  C.  16  M.  &  W.  672. 
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which  the  arbitrator  needs  no  assistance  from  either  party,    Pabt  IL 
he  is  not  bound  to  give  either  party  notice  to  attend  before  ^^'^  ^ 
him  on  his  re-considering  and  amending  his  award. 

Thus,  where  it  was  objected  to  the  award  that  the  arbitrator 
had  described  one  of  the  parties  by  a  wrong  Christian  name, 
the  court  ordered,  that  the  award  should  be  referred  back  to 
the  arbitrator  to  ''re-consider  and  amend  the  same  if  he 
should  think  fit."  The  court  held  the  arbitrator  justified  in 
making  the  amendment  without  any  communication  with  the 
parties.  He  was  also  held  warranted  in  amending  other 
errors  in  the  award  than  those  which  formed  the  ground  of 
motion.  In  the  original  award  he  had  decided  the  cause 
simply  by  directing  a  verdict  to  be  entered  for  the  defendant, 
which  he  had  no  authority  to  order ;  in  the  amended  award, 
he  directed  the  insertion  of  a  clause  stating  that  the  defendant 
was  not  guilty  of  the  grievances  therein  laid  to  his  charge,  or 
any  or  either  of  them,  or  any  part  thereof.  A  motion  was 
again  made  to  set  aside  the  award  on  the  ground  that  the 
action  was  improperly  decided  by  the  unauthorised  direction 
respecting  the  entry  of  a  verdict ;  but  the  court  held,  that 
the  objection  as  to  the  faulty  mode  of  deciding  the  cause  was 
raised  too  late,  not  being  raised  when  the  award  was  first 
objected  to,  and  that  at  all  events  it  was  cured  by  the  amend- 
ment which  determined  the  issue,  and  left  the  direction  as  to 
the  verdict  simply  useless  (e). 

Where  the  arbitrator  had  omitted  to  decide  on  the  issue  To  find  on 
raised  on  the  count  for  the  account  stated,  and  the  cause  was 
referred  back  to  him  to  set  his  award  right,  the  court  held 
the  arbitrator  justified  in  amending  the  error  without  re- 
hearing the  parties  (/). 

On  the  reference  back  of  a  poor  law  appeal,  the  order 
directed  that  the  matters  of  the  said  appeal  be  referred  back 
to  the  arbitrator  on  the  ground  that  he  had  not  ascertained 
the  amount  of  the  costs  to  be  paid  by  the  appellant.  The 
arbitrator  refused  to  hear  evidence  on  the  general  merits  of 
the  appeal,  though  discovered  since  the  first  award,  and  made 
a  fresh  award  indentical  in  all  respects  with  the  first,  except 
that  he  inserted  the  amount  of  the  costs.  The  court  said  that 
he  had  acted  properly  {g). 

(e)  Howett  «.  Clements,  1  C.  B.      754. 
128.  {g)  Huntley,  In  re,  1  E.  &   B 

(/  )  Bird  V.  Penrice,  6  M.  &  W.      787. 
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Pabt  II.  After  awarding  that  a  miller  was  entitled  to  maintain  his 
CH.  X.  8.  2.  ^^jj,  q£  ^Jj^  depth  of  fourteen  inches,  the  arbitrator  directed, 
For  arbi-     that  for  the  purpose  of  defining  the  limit  of  the  depth  the 

trator  to  r      r  o  «^ 

amend        miller  should  put  up  such  durable  marks  as  A.  should  direct 
directions    jhe  award  was  remitted  back  for  the  arbitrator  to  re-consider 

au  to  weir. 

his  direction  as  to  A.     It  was  held,  that  the  arbitrator  was 

not  bound  to  hear  the  parties  either  upon  the  matter  referred 

back  or  upon  the  question  as  to  the  costs  of  the  reference  and 

award  (h). 

Referee  Where  the  first  award  gave  a  direction  not  sufficiently 

defective     fii^^Ll  or  certain  as  to  paying  the  costs  of  making  the  sub* 

direction     mission  a  rule  of  court,  the  arbitrator,  without  notice  to  or 

as  to  costs. 

hearing  the  parties,  made  a  supplemental  award,  directing 
one  of  the  parties  to  pay  them.     The  court  held  that  his 
conduct  was  correct,  and  that  it  was  not  necessary  for  him 
to  give  any  notice  to  the  parties  {i). 
Mode  of         Whether  the  reference  back  be  general  or  limited  to  some 
^1^^^       one  or  more  matters,  the  second  award  had  better  embrace 
award.        every  matter  originally  referred,  either  by  confirming  the  first 
award  in  terms  as  to  matters  not  referred  back,  or  what  seems 
better,  by  re-copying  the  first  award  as  to  such  matters  on 
which  the  arbitrator  cannot  alter  his  decision,  into  the  second 
award ;  for  it  has  been  held  in  one  case,  that  the  first  award 
becomes  inoperative  by  the  rule  remitting  matters  back,  at 
least  so  far  as  concerns  the  costs  of  the  reference  and  award ; 
and  as  the  discretion  of  the  arbitrator  over  the  costs  of  the 
reference  is  said  to  be  a  single  power,  and  to  be  exercised  at 
the  close  of  the  reference^  it  would  seem,  that  though  one 
special  matter  only  was  sent  back  to  be  amended,  the  arbi- 
trator might  review  his  decision  as  to  the  costs  of  the  original 
reference  (k). 

Where  the  award  is  sent  back  to  cure  a  misnomer  of  one  of 
the  parties,  it  is  sufficient,  if  the  arbitrator  make  a  certificate 
that  the  award  ought  to  be  amended  by  substituting  the  right 
name  f<jr  the  wrong,  and  that  the  award  should  be  read  as  if 
the  right  name  had  been  originally  inserted  (?). 

(h)  Johnson  v.  Latham,  20  L.  J.  Q.  B.  236  ;  M*Bae  v.  M*Le«D,  i 

Q.  B.  236.  E.  &  B.  946. 

(i)  Morris  v.  Morris,  6  E.  &  B.  (0  Howett  v.  Clements,  1  C.  B. 

383,  S.  C.  25  L.  J.  Q.  B.  261.  128  ;   Davies  «.  Pratt,  16  C.  BL 

{k)  Johnson  v.  Latham,  20  L.  J.  686,  S.  C.  26  L.  J.  C.  P.  71. 
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CHAPTER  XL 

THE  PERSONAL  INTERESTS  OF  THE  ARBITRATOE. 

Thb  preceding  chapters  of  this  part  having  been  devoted  to  a    Past  ll. 
full  exposition  of  the  arbitrator's  power  and  duty  in  deciding  ^^'""^  ' 
as  judge  between  the  parties,  this,  the  concluding  chapter,  is  Scope  and 
dedicated  to  a  consideration  of  his  personal  interests.  of  the 

Section  one  treats  of  the  remuneration  to  which  he  is  en-  ®|®J^^ 
titled  for  his  services,  and  the  means  at  his  disposal  for 
insuring  payment. 

The  second  section  points  out  his  liability  at  law  for  extor* 
tionate  demands,  for  corruption,  or  improper  directions  in  his 
award,  and  his  duty  in  respect  of  money  or  chattels  deposited 
in  his  hands  to  abide  the  event  of  his  decision. 

His  liability  in  equity  to  costs  for  misconduct  forms  the 
subject  of  the  third  section. 

The  fourth  remarks  on  his  position,  when  called  as  a  witness; 
and  after  discussing  the  propriety  of  his  making  out  of  court 
voluntary  statements  or  affidavits  respecting  his  award  at  the 
request  of  a  party,  winds  up  the  whole  with  noting  the  dis- 
tinction in  this  respect,  which  the  etiquette  of  the  bar  often 
makes  between  a  lay  and  a  legal  arbitrator. 


SECTION  I. 

OF  THE  arbitrator's  RIGHT  TO  REMUNERATION. 

Though  the  cases  are  not  quite  agreed  on  the  subject,  it  whether 
seems  the  better  opinion  that  the  appointment  of  an  arbitrator  *'^^''*'^^ 
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Part  II.    is  not  of  such  a  nature  as  to  raise  an  implied  promise  to  pay 
cH^xi^s.  .  j^j^  ^  reasonable  compensation  for  his  services  (a). 

His  remuneration,  it  is  said,  like  that  of  a  physician  or  bar- 
rister, is  to  be  left  to  the  option  of  his  employers,  and  cannot 
be  enforced  by  action  (b). 
Where  Where,  however,  there  is  an  express  promise  to  pay,  he  may 

promise  to  maintain  an  action ;  for  the  taking  upon  himself  the  burthen 
P*^'  of  the  reference  is  quite  a  sufficient  consideration  (c). 

SubmiB-  A  clause  in  a  submission  that  the  costs  of  the  reference  and 

viding^or  award,  inckbding  a  reasonable  compensation  to  the  arbitrators, 
•^™^r^  shall  be  in  their  discretion,  is  evidence  of  a  joint  promise  to 
tors.  pay  them  for  their  trouble ;  but  they  could  not  sue  on  the 

submission  itself,  as  they  are  not  parties  to  it  (cZ). 
remedy  for  According  to  Eyre,  C.J.,  the  court  will  give  the  arbitrator  a 
fees  by  at-  remedy  for  his  fees  by  attachment  against  the  party  or  parties 
whom  the  award  directs  to  pay  them,  on  the  ground  that  the 
party  who  is  bound  by  the  rule  of  court  to  obey  the  award,  is 
consequently  bound  to  pay  the  costs  of  the  award  pursuant 
to  its  directions  (c). 

In  a  more  recent  instance,  however,  where  an  award  was 
taken  up  by  one  party,  and  all  the  costs  paid  to  two  out  of 
the  three  arbitrators,  the  court  refused  to  grant  the  third 
arbitrator  a  rule,  calling  on  the  parties  to  pay  him  such  sum 
as  should  be  found  on  taxation  due  as  a  compensation  for 
his  services.  It  was  urged  that  the  arbitrator  became  a 
party  to  the  rule  of  court,  which,  taken  with  the  award, 
amounted  to  an  express  promise  by  the  party  to  pay  the  costs 
of  the  award.  But  it  was  answered  that  the  whole  costs  had 
been  paid  pursuant  to  the  award,  and  that  the  remedy,  if 
any,  of  the  third  arbitrator,  was  against  the  other  two,  who 
had  received  the  amount.  In  refusing  the  rule,  Taunton,  J., 
expressed  his  disapprobation  of  the  opinion  above  cited  of 
Eyre,  C.J.  (/). 

(a)  Virany  v.  Warne,  4  Eep.  46.  466  ;    Hardress  v.   Prowd,  Sty. 

See  Swinford  v.  Bnm,  Gow.  N.  P.  465. 

6,  control ;  Burroaghea  v.  Clarke,  (d)  Bates  «.  Townley,  2  Ezch. 

1  Dowl.  4S  ;   In  re  Coombs,  4  Ex.  152. 

839.  (tf)  Hicks  v.  RichardsoD,  1  B.  & 

(6)  Veitch  v,  Rtwaell,  3  Q.  B.  P.  93. 

928.  (/)   Bnrronghes    v,    daike,  1 

(c)  Hoggins  V,  Gordon,  .3  Q.  B.  DowL  48. 
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There  does  not  seem  to  be  any  recorded  instance  of  an    Fabt  ll. 

fTW    TCI    R.  1 

attachment  being  granted  to  enforce  an  arbitrator  s  claim.         '    ' 

And  the  courts  have  refused  to  grant  a  rule  calling  upon  a 
party  to  pay  the  sum  which  the  arbitrators  had  awarded  as 

m 

due  in  respect  of  their  costs,  and  directed  to  be  paid  by  the 
parties  to  a  stranger,  Jervis,  C.J.,  saying  that  the  arbitrators 
cannot  have  judgment  for  their  costs  (g). 

It  is  usual,  therefore,  for  an  arbitrator  to  settle  for  himself  Practice 
what  he  considers  a  proper  remuneration  for  his  trouble.  He  deliver 
ought  not  in  general,  as  we  have  before  observed,  to  state  the  *TS[^ 
sum  in  the  award  (h) ;  but  on  giving  notice  to  the  parties  that  paid, 
the  award  is  ready  for  delivery,  it  is  advisable  to  notify  also 
to  them  the  amount  of  his  charges,  in  order  that  the  party 
who  comes  to  take  up  the  award  may  be  prepared  to  pay 
theuL  The  arbitrator  has  a  lien  for  his  reasonable  costs  on 
the  award  and  submission,  and  on  any  memoranda  or  valua- 
tion obtained  by  himself  from  other  persons  for  his  own 
guidance,  but  not  on  documents  put  in  evidence  before  him 
by  the  parties  (i).  As  the  retention  of  the  award  is  the 
only  security  on  which  practically  he  can  rely  for  the 
satisfaction  of  his  claim,  the  practice  commonly  prevails 
not  to  deliver  the  award  up  to  the  party  demanding  it, 
until  he  have  paid  the  arbitrator  s  charges.  This  mode  of 
securing  payment  has  been  sanctioned  by  judicial  approba- 
tion, even  where  the  party  who  takes  up  the  award  is  not 
by  the  terms  of  its  provisions  to  be  the  party  ultimately 
liable  to  them ;  since  the  party  paying  in  the  first  instance 
may  redress  himself  by  attachment,  and  recover  from  his 
opponent  all  the  costs  of  the  award  that  its  directions  im- 
pose upon  the  latter  (Jc). 

It  is  reasonable  in  many  cases  for  a  lay  arbitrator  to  employ  Costs  of 
an  attorney  or  counsel  to  draw  up  the  award,  and  to  charge  **^"^®y- 
the  expenses  as  costs  of  the  award  (T),    But  the  court  will 
not  allow  such  expenses  where  the  charges  for  his  own  fees 
are  very  high  (m). 

(a)   Laing  v.  Todd,  13  C.  B.         (k)  Hicks  t^.  Etchardson,  1  B. 

276.  4!r    P.   93;    Stokes    v.    Lewis,  2 

(h)  See  P.  II.  ch.  7,  a.  1,  d.  3,  Smith,  12 ;  Smith  v.  Troup,  7  C.  B. 

p.  372,  as  to  awarding  costs  of  757. 
award.  (A  Thielfkll  v.  Fanshawe,  19  L. 

i%)  In  re  Coombs,  4  Ex.  839 ;  J.  Q.  B.  334. 
Ponsfbrd  v.  Swaine,  J.  &  Han.         (m)  (Calloway  v,  Keyworth,  15 

433,  C.  B.  229. 


476 


PERSONAL  INTERESTS  OF  THE  ARBITRATOR* 


Pabt  II. 

CH.  XI.  8.  1. 

Fees  on 
award 
under  the 
Lands 
Clauses 
Consolida- 
tion Act. 


An  arbitrator  or  umpire  appointed  under  the  Lands 
Clauses  Consolidation  Act,  1845,  is  not  bound  to  deliver  up 
the  award  to  the  promoters,  until  his  reasonable  charges  are 
paid,  and  cannot  be  compelled  to  do  so  by  mandamus,  for 
he  has  a  lien  on  the  award  for  the  amount  (n).  Though  the 
point  has  not  been  decided,  it  is  apprehended  that  his  lien  is 
the  same  in  cases  where  the  claimant  is^  under  s.  34  of  the 
Act,  liable  to  half  the  costs. 


SECTION  n. 


OF  THE  LIABILITY  OP   THE  ARBITRATOR  AT  LAW. 


excessive 
fee. 


Pabt  II.  I.  Liability  in  respect  of  fees. — ^The  courts,  till  of  late 
CH.  XI.  a.  2.  yQg^YB,  seem  to  have  assumed  that  the  amount  charged  for 
Arbitrator  fees  by  the  arbitrator  might  be  summarily  reviewed  by  them 
to  extort  ^  ^s  against  the  arbitrator.  As  between  party  and  party  it  is 
clear  that  the  arbitrator's  charges  will  be  taxed  on  application 
tothecourt,  and,  if  excessive,  reduced  (o) ;  butitseems  to  have 
been  taken  for  granted  that  the  arbitrator  could  be  compelled 
to  deliver  up  the  award  on  payment  of  the  reduced  amount. 
In  one  case,  where  the  arbitrator's  claim  was  alleged  to  be 
exorbitant,  it  was  held,  that  the  award  was  not  to  be  con- 
sidered published,  until  the  arbitrator's  charges  had  been 
taxed  by  the  officer  of  the  court,  on  the  ground  that  it  could 
not  be  considered  to  be  ready,  when  it  was  only  to  be  had  on 
submitting  to  a  wrongful  demand  (p).  This  ruling  assumes 
that  after  taxation  the  arbitrator  could  be  forced  to  deliver 
the  award  up  on  tender  of  the  sum  found  reasonable  by  the 
master.  It  is  true  that  the  decision  as  to  the  time  of  publi* 
cation  has  been  overruled,  but  not  on  the  ground  of  any  mis- 
take in  the  power  of  the  court  over  an  arbitrator  (g). 


(n)  The  Queen  v.  The  South 
Devon  Bail  way  Company,  15  Q.  B. 
1043. 

(o)  Brazier  u.  Bryant,  2  Dowl. 
600.  See  ante,  P.  II.  ch.  7,  s.  1, 
dd.  1 ,  3,  pp.  364,  372. 

(2))  MiiBselbrook  v,  Dnnkin,    9 


Bing.  605. 

(^  Macarthur  V.  CSampbell,  5  B. 
&  Ad.  518  ;  Brooke  v.  Mitchell^  6 
M.  &  W.  473  ;  Moore  v.  Dariey, 
1  C.  B.  445 ;  Brazier  v.  Bryant,  % 
Dowl.  660. 
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How  far  the  arbitrator  is  liable  to  an  action  for  wrongfully    Part  ii. 
withholding  the  award,  if  he  refuse  to  deliver  it  up  except      '  ^^  ' 
on  payment  of  an  extortionate  fee,  does  not  seem  to  have  "Whether 
been  decided  in  any  case  ;  but  it  is  now  clear  that  the  courts  action  for 
have  no  power  to  issue  an  attachment  against  him  on  the  y^»*^^*^oid- 

*  °  mg  awftrd. 

ground  of  such  refusal  (r).  Not  liable 

On  one  occasion,  indeed,  the  court  granted   a  rule  nisi,  ^ent     ' 

calling  on  an  arbitrator  to  refund  the  difference  between  the  no  attach- 

sum  he  obtained  from  the  party  before  he  delivered  up  the  ^^'J*-  ^ 

tr        J  r  against 

award,  and  the  amount  of  fees  allowed  to  be  proper  on  arbitrator 
taxation ;  and  though  they  refused  to  make  the  rule  absolute,  refund*  ^ 
it  was  not  on  any  ground  of  want  of  jurisdiction,  but  on  the  excess. 
ground  of  the  lapse  of  time,  and  the  death  of  the  attorney 
who  conld  have  explained  the  circumstances  (5). 
But  it  has  been  determined  in  later  cases,  that  there  is  no  poi;^.'*® 

'  jurisdic- 

summary  jurisdiction  in  the  courts  over  an  arbitrator.  And  tion  over 
where  an  arbitrator  refused  to  deliver  the  award  up,  except  "*^**"**^'* 
on  the  payment  of  an  exorbitant  fee,  and  thus  compelled  the 
party  to  pay  it,  as  he  did  under  protest,  the  court,  on  the 
ground  of  want  of  jurisdiction  over  the  arbitrator,  refused  an 
application  for  an  attachment  to  force  him  to  refund  the 
amount  found  on  taxation  to  be  an  excess  {t). 

The  court  has  no  authority  to  compel  the  arbitrator  to 
submit  his  charge  to  taxation  by  the  master,  but  if  he  consent, 
will  sometimes  order  that  course  to  be  adopted  (w). 

If  the  arbitrator  refuse  to  deliver  up  the  award  until  an  Excess  re- 
exorbitant  charge  be  paid,  the  party  paying  it  to  get  the  ^"^^ion 
award  may  recover  the  excess  beyond  what  is  a  reasonable  f®^™**^®^ 
fee  to  the  arbitrator,  in  an  action  against  him  for  money  had  received. 
and  received  (w). 

In  a  case  where  the  award  was  set  aside  for.a  gross  mistake 
of  the  arbitrator,  a  suggestion  was  thrown  out  by  Tindal,  C.  J., 
whether,  as  the  consideration  seemed  to  have  failed  for  which 
the  money  expended  in  taking  up  the  award  was  paid,  the 
amount  could  be  recovered  from  the  arbitrator.  He,  however, 

(r)  Dosaett  v.  Qingell,  2  M.  &  (v)  Femley  v.  Branson,  20  L.  J. 

G.  87p,  note  872.  Q.  B.  178  ;  Barnes  v,  Hayward, 

{$)  Brazier  v.  Bryant,  2  Dowl.  1  H.  &  N.  742  ;  Barnes  v,  Braith- 

767,  a  C.  3  M.  &  Sc.  844.  waite,  2  H.  «k  N.  669  ;  Dossett  v. 

(0  DoBsett  V,  GingeU,  2  M.  &  Gingell,  2   M.   &  G.   870,  note, 

G.  870.  872. 

(tt)  In  re  Coombs,  4  Ex.  839. 
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Pabt  it.    expressly  guarded  himself  against  being  supposed  to  give  an 
CILXL8.J.  opinion  on  the  point  (iv). 


No  action 
for  want 
of  skill  or 
care. 

Whether 
arbitrator 
liable  in 
action  for 
corrupt 
award. 


Mandamus 
to  arbitra- 
tors to 
appoint 
umpire 
and  to 
assess 
costs. 

Miscon- 
duct of 
arbitrator 


II.  Liability  for  misconduct  or  in  reaped  of  the  award,— 
An  action  will  not  lie  against  an  arbitrator  for  want  of  skill, 
nor  for  negligence  in  making  his  award,  nor  for  the  like 
cause  against  a  broker  or  average  adjuster  employed  to  de- 
termine matters  as  a  quasi  arbitrator  {x), 

Oi:dinarily  an  arbitrator  is  no  party  to  the  agreement  of 
reference,  and  therefore  is  not  bound  to  award  at  alL  But 
where  he  is  a  party  to  the  agreement,  and  so  engages  to  de- 
termine the  matter,  he  may  be  liable  to  an  action  if  he 
refuses  to  act  (y). 

An  action,  it  is  said  may  be  maintained  against  an 
arbitrator  for  making  a  corrupt  or  partial  award  {£), 

On  a  motion  to  set  aside  an  award  in  the  time  of  Holt,  CJ., 
the  Court  of  Queen's  Bench,  though  in  opposition  to  that 
learned  judge's  opinion,  who  stated  it  to  be  contrary  to  all 
j)ractice,  ordered  some  arbitrators,  who  were  accused  of  mis- 
management and  refusing  to  hear  the  defendant  s  case,  to 
attend  and  be  examined,  saying  that  they  deserved  to  be 
punished.  The  examination  was  made  in  court  by  affidavit 
as  to  all  their  proceedings,  and  it  is  stated  great  mismanage- 
ment appeared.  It  is  not,  however,  reported  whether  any- 
thing was  done  to  them  in  consequence  (a). 

Under  The  Companies  Clauses  Consolidation  Act,  1845  Q>\ 
if  two  arbitrators  neglect  to  appoint  an  umpire,  they  may,  it 
is  said,  be  compelled  by  mandamus  to  do  so  (o).  So  also  a 
mandamus  will  lie  to  compel  an  arbitrator  to  assess  costs  on 
a  reference  under  The  Lands  Clauses  Consolidation  Adv 
1845  (d). 

If  an  arbitrator  or  umpire,  after  making  and  subscribing 
the  declaration  required  by  The  Lands  Glauses  Consolidation 


(to)  Hall  V,  Hindp,  In  re,  2  M,  & 
G.  847.  See  In  re  Coombs,  4  Ex. 
839. 

(a:)  Turner  v.  Qoulden,  L.R.  9  C. 
P.  67  ;  Tharais  Sulphur  Company 
V.  Loftufl,  L.  K.  8  C.  P.  1  ;  Pappa 
1?.  Ro8e,L.K.7C.  P.  625. 

(y)  Pappa  V.  Rose,  L.  B.  7  C.  P. 
526. 

{z)  Wills  r.  Maccarmick,  2  Wils. 


148  ;  Pappa  v.  Rose,  L.  R.  7  C.  P. 
525. 

(a)  Morris  v.  Reynolds,  2  Ld. 
Raym.  857. 

{h)  8  &  9  Vjct.  c.  16. 


(c)  Lord  V.  Copper  MineiV  Com- 

Eany,  1  Kay  &  Jc" 
..  tf.  Ch.  145. 


)any,  1  Kay  &  John,  90,  8.  C.  24 


(rf)  8&9Vict.c.  ISjTheQueoi 
V,  Biiam,  17  Q.  B.  969. 
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Act,  1845  {e)y  The    Railways  Clauses  Consolidation  Act,  PartH. 

1845  (/),  and  The  Metropolitan  Sewers  Act,  1848  {g\  that  ^°-  ^'-  ^  ^' 

lie  ivill  faithfully  and  honestly,  and  to  the  best  of  his  skill  a  misde- 

and  ability,  hear  and  determine  the  matters  referred  to  him,  Zderlhe 

"  shall  wilfully  act  contrary  thereto,  he  shall  be  guilty  of  a  ^^^  »nd 

misdemeanour."  Clauses 

Although  there  be  no  misconduct,  an  arbitrator  may,  it  ^^^*  ^' 

seems,  sometimes  render  himself  liable  by  the  directions  of  directing' 

his  award.    Thus,  on  the  reference  of  an  action  by  a  land-  ^espass 

lord  against  a  stranger  for  an  injury  to  his  reversion,  the  action, 
arbitrator,  it  is  said,  will  be  guilty  of  a  trespass,  if,  when 
the  tenant  is  no  party  to  the  submission,  he,  without  the 
latter's  consent,  order  anything  to  be  done  to  the  demised 
premises,  and  the  party  ordered  carry  out  the  directions  of 
the  award  (h). 

If  the  arbitrator  appoint  a  person  as  receiver  to  receive  Liability 

the  debts  due  to  a  firm  respecting  whose  interests   he   is  ^°'.*^?' 

...  pointing  a 

empowered  to  award,  it  is  possible  that  the  arbitrator  may  receiver, 
incur  a  liability  in  case  the  receiver  so  appointed  becomes 
insolTent  (t). 


III.  Liability  of  the  arhitraUyi^  when  a  stakeholder.'] — It  is  Liability  of 
not  uncommon  for  a  sum  of  money  or  a  chattel  in  dispute  to  hoid*™*^^ 
be  deposited  in  the  arbitrator's  hands  to  abide  the  event  of  chattel  to 
the  award.     After  depositing  it,  a  party  cannot  divest  it  out  award.  ^ 
of  the  arbitrator's  custody,  since  the  latter,  being  a  stake- 
holder, has  an  authority  coupled  with  an  interest,  which 
cannot  be  revoked,  and  he  is  perfectly  justified  in  detaining 
it  until,  he  has  decided  the  question  of  title.     Each  party 
making  claims  before  him  has  an  interest  in  the  fund  or 
chattel  dependent  on  the  contingency  of  the  award  being 
wholly  or  partially  made  in  his  favour,  and  if  the  party  de-  Bank- 
positing  it  afterwards  become  bankrupt,  such  contingent  in-  "!^^/^ 
terest  is  all  that  passes  to  his  assignees  {k).  positing. 

(<)  8  &  9  Vict.  c.  18,  s.  33.    See  W.  69,  S.  C.  2  Dowl.  N.  S.  736. 
ihe  Appendix  of  Statutes.  (i)  Liugood    v.    £ade,  2  Atk. 

(/)  8  &  9  Vict.  c.  20,  8.  134.  501. 
See  the  Appendix  of  Statutes.  (k)  Tayler  v.  Marling,  2  M.  & 

(g)  11  &  12  Vict.  c.  112,  s.  75.  G.  55  ;  Gunton  v.  Nurse,  5  Moore, 

See  the  Appendix  of  Statates.  259, 

(A)  Angus  V.  Bedford,  11  M.  & 
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Pabt  II. 

CH.ZI.  8.2. 

Inter- 
pleader on 
advene 
claims. 


LiabiHty 
for  money 
had  and 
received. 


To  whom 

arbitrator 

should 

deliver 

ohatteL 


On  a  fiat  issuing  after  a  deposit  of  money,  nice  questions 
often  arise  respecting  the  conflicting  rights  of  the  assignees 
and  of  the  party  to  whom  the  award  decrees  it ;  therefore,  if 
the  arbitrator  have  not  paid  the  sum  over,  when  adverse 
claims  are  made  upon  him,  he  should  in  prudence,  for  security's 
sake,  apply  to  the  court  under  the  Interpleader  Act  (l).  In  a 
modem  instance,  the  court  ordered  that  the  arbitrator,  who 
had  made  his  award,  should,  after  deducting  the  costs  to 
which  he  had  been  put,  to  be  taxed  by  the  master,  pay  the 
residue  into  court,  and  thereon  be  discharged,  the  costs  to  be 
ultimately  paid  by  the  claimant  who  should  be  unsuccessful 
in  the  issue  directed  to  be  tried  (m). 

In  a  case  decided  on  the  old  bankrupt  law  before  the  2  &  3 
Vict.  c.  29,  when  the  title  of  the  assignees  had  relation  back 
to  the  act  of  bankruptcy,  it  was  held  that  they  had  no  right 
to  recover  from  an  arbitrator  a  sum  of  money  deposited  in  his 
hands  by  the  bankrupt  (after  a  secret  act  of  bankruptcy),  with 
the  consent  of  a  creditor  who  had  made  a  claim  on  it,  the 
arbitrator  being  appointed  to  ascertain  the  amount  of  the 
claim  and  to  pay  that  amount  to  the  creditor :  it  being  proved 
that  the  arbitrator  had  kept  the  sum  distinct  from  his  own 
money,  and  after  ascertaining  the  amount  of  the  claim,  had 
paid  it  over  to  the  creditor  without  any  notice  of  the  act  of 
bankruptcy.  The  assignees  were  held  entitled  to  the  balance 
remaining  in  the  arbitrator's  hands  after  paying  the  debt, 
but  as  to  the  portion  paid  over,  the  arbitrator  was  looked 
upon  as  a  mere  channel  of  conveyance  and  therefore  not 
liable  (n), 

liy  on  the  trial  of  an  action  of  trespass  or  trover  respect- 
ing a  personal  chattel,  in  which  the  defendant  justifies  by 
alleging  title  to  the  property,  a  verdict  be  taken  for  the 
plaintiff  with  damages  the  full  value  of  the  article,  subject  to 
a  reference  to  an  arbitrator,  who  is  to  decide  the  question  of 
ownership,  and  in  whose  hands  the  chattel  is  deposited  until 
the  award  is  made ;  and  it  is  agreed,  that  if  he  award  for 
the  plaintifi^,  the  verdict  shall  stand  as  it  is,  but  if  for  the 
defendant,  that  then  a  verdict  shall  be  entered  for  the  latter  j 


(0  1  &  2  W.  IV.  c.  58. 
(m)  Tayler  v.  Marling,  2  M,  4 
G.  55, 


(n)  Tope  V,  Hocking,  7  B.  &  C. 
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and  the  award  find  that  the  property  was  the  plaintiflTB ;  the  Pakt  II. 
arbitrator,  if  the  submission  do  not  point  out  what  is  to  be  — ! — ' 
done  with  the  deposit,  should  not  deliver  it  to  the  plaintiff  (for 
he  cannot  be  entitled  both  to  the  thing  itself  and  to  the  full 
compensation  in  damages  which  the  verdict  gives  him),  nor 
8hould  he  part  with  it  to  the  defendant,  until  the  verdict 
for  the  plaintiff  has  been  satisfied.  But  after  payment  of  the 
damages,  he  should  hand  it  over  to  the  defendant ;  for  the 
effect  of  the  verdict  in  law  is,  that  by  the  payment  the  plain- 
tiff's right  of  property  is  barred,  and  the  property  is  vested 
in  the  defendant  (o). 

If  the  defendant  have  relied  on  the  title  of  another,  a 
stranger  to  the  action,  who,  though  not  a  party  to  the  sub- 
mission, in  fact  assented  to  the  reference  and  the  deposit  of 
the  article,  the  stranger  has  no  right  whatever  to  demand  it 
from  the  arbitrator,  for  the  award  concludes  him  from  saying 
that  the  original  -property  was  not  the  plaintiff's,  and  the 
defendant,  the  party  who  is  liable  to  the  damages,  is  alone 
justified  in  claiming  the  goods  (p). 

In  the  case  of  a  verdict  of  a  jury,  it  is  to  be  observed  that 
this  principle  of  law  applies  only  where  the  damages  are 
estimated  on  the  footing  of  the  full  value  of  the  thing  depo- 
sited (g) ;  it  is  presumed,  therefore,  that  a  like  distinction 
should  be  made  on  a  reference* 

If,  after  the  decision  is  made,  the  unsuccessful  party,  not-  Liabmtyot 
withstanding  the  award,  demand  the  property,  and  the  arbi-  "^^^"^ 
trator  refuse  to  deliver  it  to  him,  such  reiiisal  is  perfectly  for  t^e 
justifiable,  as  it  is  in  effect  saying,  "  I  cannot  deliver  it  to 
you,  because  I  have  awarded  that  it  does  not  belong  to  you ;" 
and  it  does  not  amount  to  an  unlawful  conversion,  for  which 
an  action  of  trover  can  be  sustained  (r). 

(o)  Gunton  v.  Nurse,  5  Moore,  {q)  Lacon  v.  Barnard,  Cro.  Car. 

259  ;  (Dooper  v.  Shepherd,  3  C.  B.  35  ;  Hoknes  v.  Wilson,  10  A.  &  E. 

266  ;  Aduns  v,  Broughton,  2  Stra.  511,  note. 

1078 ;  S.  C.  Andr.  18.  (r)  Gtmton  v.  Nurse,  6  Moore, 

(p)  Gunton  v.  Nurse,  5  Moore^  259. 
259. 
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SECTION  III. 


Part  II. 

OH.  XI.  B.  3. 

Arbitrator 

made 

defendant 

tobiUto 

impeach 

award. 


He  may 


lemur. 


BiUlo 
impeach 
award  for 
mistake. 


Striking 
out  arbi- 
trator's 
name  as 
defendant. 


No  demur- 
rer when 
gross  mis- 
conduct 
charged. 


OP  THE  LIABILITY  OF  THE  ARBITRATOR  IN  EQUITY. 

We  now  proceed  to  consider  how  far  the  arbitrator  may  be 
made  liable  in  equity  as  a  defendant  on  a  bill  brought  to  set 
aside  the  award. 

As  the  plaintiff  must  by  his  bill  show  some  claim  of 
interest  in  the  defendants  in  the  subject  of  the  suit  which  can 
make  them  liable  to  the  plaintiff's  demands,  the  arbitrator, 
if  he  be  made  a  party  to  a  bill  filed  to  impeach  the  award, 
may  in  general  demur  to  the  whole  bill,  as  well  to  discoveiy 
as  to  relief  (s)  ;  but  not  if  the  bill  charge  him  with  fraud  (f). 

If  the  award  be  impeachable  for  mistake  or  miscalculatdon, 
however  palpable,  the  bill,  to  have  it  rectified,  should  be 
brought  only  against  the  party  in  whose  favour  the  award  is 
made,  and  not  against  the  arbitrator  (u). 

It  is  reported  that  in  one  instance  where  an  arbitrator  ac- 
cepted the  oflSce  on  the  proviso,  that  the  parties  would  enter 
into  a  rule  not  to  bring  a  bill  in  equity,  and  the  party  against 
whom  the  award  was  made  nevertheless  made  the  arbitrator 
a  defendant  to  a  bill  charging  corruption  and  partiality,  Lord 
Chancellor  King,  on  motion  by  the  arbitrator,  directed  that 
his  name  should  be  struck  out  from  being  a  party  to  the 
cause  (x). 

But  V.-C.  Stuart,  in  a  later  case,  refiised  to  give  any  effect 
to  a  clause  in  a  contract  precluding  the  parties  from  bringing 
any  action  or  suit  against  the  arbitrator,  where  the  charge 
against  him  was  for  fraudulently  refusing  to  give  his  certifi- 
cate (y). 

In  some  cases,  however,  where  the  award  has  been  assailed 
on  the  ground  of  misconduct  in  the  arbitrators,  and  they 
have  been  made  parties  to  the  suit,  the  court  has  gone  so  far 
as  to  order  them  to  pay  the  costs  («).    And  in  such  instances, 


(s)  Steward  v.  E.  I.  Company,  2 
Vem.  380. 

(0  Padley  i\  Lincoln  Water- 
works Company,  2  M*N.  &  G.  68, 
qualifying  Steward  v.  E.  I.  Com- 
pany, 2  Vem.  380. 

(u)  Anon.  3  Atk.  644. 

(x)  Lingood  v.  Croucher,  2  Atk. 


395,  per  Lord  Hardwicke,  C. 

(y)  Scott  V,  The  Liverpool  Cor* 
poration,  25  L.  J,  Chan.  227. 

{z)  Ward  v.  Periam,  cited  in 
Chicot  V.  Lequesne,  2  Vea  2  Sr. 
315 ;  Chicot  v.  Lequesne,  2  Ves. 
Sr.  315  ;  Lord  Lonsdale  v,  LitUe* 
dale,  2  Ves*  Jur.  461. 
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Lord  Bedesdale  considers  that  a  demurrer  to  the  bill  would    Pabt  it. 
not  have  been  allowed  (a).  cB.xhfi,S. 

In  lord  Lonsdale  v.  LiMedale  (6),  a  demurrer  by  an  arbi- 
trator to  a  bill  of  this  nature  was  in  fact  overruled,  though 
not  expressly  upon  the  ground  of  the  propriety  of  making 
an  arbitrator  a  party,  but  because  the  bill  charged  certain 
specific  acts,  which  showed  combination  or  collusion  between 
him  and  one  of  the  parties,  and  made  him  the  agent  for  such 
party,  and  which  the  court  therefore  thought  required  an 
answer  (c). 

When  it  is  intended  to  fix  arbitrators  with  the  payment  Costs  xn^ 
of  costs  in  consequence  of  their  corrupt  or  fraudulent  be-  ag,^t 
hayiour,  it  is  apprehended  that  the  bill  ought  specifically  to  cof™P* 
pray  that  relief  against  them  (d).    No  decree  can  be  made 
against  them  for  anything  else  than  costs  (e), 

A  bill  will   lie  against  an  engineer  acting  as  arbitrator  BlUwill 
between  a  contractor  to  do  works  and  the  corporation  em-  ^^  ^"| 
ploying  the  latter,  for  fraudulently  withholding  his  certifi-  prayed, 
cates,  under    which    alone    the    contractor    was    entitled 
to  payment,  though  no  costs  be  prayed  against  the  engi- 
neer  (/). 

When  made  parties,  arbitrators  are  not  bound  to  answer  Arbitrator 
as  to  their  reasons  for  making  the  award  (g) ;  and  they  may  a^wCT^L 
plead  to  that  part  of  the  bill  in  bar  of  such  discovery,  and  to  grounds 
they  may  plead  the  award  in  bar,  though  it  be  defective  in  bu*m^ 
point  of  law  for  not  being  final  (h) ;  but  it  is  incumbent  upon  ^  charge 
them  as  upon  other  defendants,  if  they  be   charged  with  tion. 
corruption  and  partiality,  to  support  their  plea  by  an  answer 
showing  themselves  incorrupt  and  impartial  (i) ;  for  it  would 
be  very  inequitable  to  leave  them  at  liberty  to  plead  their 
own  award  in  order  to  cover  their  own  misbehaviour  (k). 

A  contractor  filed  a  bill  against  a  railway  company  and 


(a)  Mitford's  Plead,  in  Ghana 
187,  Sth  ed. 

(b)  2Vefl.Jr.451. 

(c)  1  Daniell'fl  Chanc.  Prac.  by 
Headlam,  287. 

(rf)  I  Darnell's  Chanc.  Prac.  by 
Headlam,  287. 

(e)  Steward  r.  East  ludia  Com- 
pany, 2Vem.  380. 

(/)  Scott  V.  The  Corporation  of 
Liverpool,  25  L.  J.  ChaDc.  227. 


(g)  Padley  v.  The  Lincoln 
Waterworks  Company,  2  M'N.  & 
0.68. 

(h)  Anon.  3  Atk.  644  ;  Lingood 
V.  Croucher,  2  Atk.  396. 

(i)  1  Danieirs  Chanc.  Pract.  by 
Headlam,  267  ;  Lingood  v,  Crou- 
cher, 2  Atk.  395. 

(k)  Eybott  V.  Barrel!,  2  Eden. 
C.  C.  131. 

t  t  2 
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CU.  XI.  B.  3. 


Arbitrator 
when  en- 
titled to 
costs. 

Oormption 
proved, 
con- 
demned in 
costs. 

Award  set 
aside  on 
motion, 
prooeed- 
ingB  irre- 
gular. 

No  moral 
miscon- 
duct. 


Serving 
notice  of 
motion  on 
arbitrator. 


their  engineer,  whose  certificates  were  to  be  conclusiye  as  to 
the  amount  payable  by  the  company  to  the  contractor.  The 
bill  alleged  that  the  amounts  mentioned  in  the  certificates 
were  deficient,  and  imputed  fraud  and  collusion  to  the 
engineer  and  the  company,  and,  as  evidence  of  the  fraud, 
charged  that  certain  items  were  of  a  specified  value ;  it  was 
held,  that  the  engineer  could  not  by  denying  fraud  generally 
in  his  answer^  protect  himself  by  his  character  of  arbitrator 
from  answering  as  to  the  particular  items  specified  (I). 

The  answer  of  the  arbitrator  on  the  evidence  may  entitle 
him  to  have  the  bill  dismissed  as  against  him  and  to  have  his 
costs  (m) ;  but  if  it  appear  on  evidence  that  he  has  been 
guilty  of  the  corruption  or  collusion  charged,  we  have  pre- 
viously seen  that  the  penalty  attaching  to  him  in  equity  is, 
that  he  may  be  condemned  to  pay  them  (n). 

By  an  order  made  in  a  suit  in  Chancery,  certain  matters 
were  referred,  and  an  award  was  made.  The  award  was  set 
aside  on  motion,  on  the  ground  that  the  arbitrator  had  im- 
properly excluded  from  the  meetings  the  son  of  one  of  the 
parties  and  a  shorthand  writer  on  his  behalf.  No  imputation 
was  thrown  on  the  moral  conduct  of  the  arbitrator.  The 
Lords  Justices  ordered  the  costs  of  the  arbitrator  to  be  paid 
by  the  party  making  the  motion,  who  had  brought  the  arbi- 
trator before  the  court  (o). 

Arbitrators  whose  awards  are  sought  to  be  set  aside  on 
motion  for  allied  irregularity  on  their  pajrts  are  not 
necessarily  parties,  and  it  seems,  should  not  be  served  with 
notice  of  motion,  and  if  so  served  and  appearing  may 
probably  be  entitled  to  ask  for  costs,  unless  they  are  shown 
to  have  been  guilty  of  improper  conduct  (p). 


(Q  Padley  t;.  The  Linoobi 
Waterworks  Company.  2  M*N.  & 
G.  68.  See  Mantosh  v.  The 
Great  Western  Railway  Company, 
2  De  Gez  &  S.  75d>  and  Waring 
V.  The  MancheBter,  Sheffield,  and 
Linoolnshiie  Railway  Compimy,  7 
Hare,  482,  aff.  on  appeal,  2  Hall 
&  T.  289. 

(m)  Lord  Lonsdale  v.  Littledale, 
2  Ves.  Jr.  451  ;  Hamilton  v.  Ban- 
kin,  3  De  Gex  &  Smale,  782 ;  Soott 
V.  Corporation  of  Idverpool,  27 
L.  J.  Ch.  641;  S.  C.  in  error,  28 


L.  J.  Ch.  230 ;  S.  C.  3  De  G.  <k  J. 
334. 

(n)  Lingood  v.  Groucher,  2  Atk. 
395  ;  Chicot  v,  Lesquema,  2  Yea. 
Sr.  315 ;  Ward  v.  Periam,  dted  in 
Chioot  V*  Lequeaney  2  Yes.  Sr. 
315 ;  Ld.  Lonsdale  v.  Littledale,  2 
Ves.  Jr.  451. 

(o)  Haigh  V.  Haigh,  31  L.  J. 
Ch.  420 ;  S.  C.  1  De  G.  F.  &  J. 
157. 

(p)  Moseley  v,  Shnpson^L.  R« 
16  £q.  226. 
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SECTION  IV. 

ON  TESTIMONY  BY  THE  ABBITRATOR. 

I.  Th&  CMrbitTutor  called  as  a  luitness,] — Though  the  arbi-    Part  li. 
ixator's  whole  power  over  the  parties  ends  with  the  award,  °^'"'^' 
yet  as  his  testimony  respecting  matters  connected  with  the  ^^l^Jj*^^' 
reference  is  often  requisite,  it  is  advisable  for  him  carefully 
to  preserve  the  notes  which  he  has  made  of  the  evidence 
taken  before  him.    Though  the  notes  are  his  own,  and  the 
court  has  no  power  to  compel  them  to  be  produced,  or  make 
any  order  respecting  them  any  more  than  with  respect  to  a 
judge's  minutes  (q),  yet  he  may  require  them  to  assist  his 
memory  in  giving  an  account  of  what  took  place  before 
him. 

An  arbitrator  may  often  be  called  as  a  witness  to  give  Whether 
evidence  in  the  courts  both  of  law  and  equity  respecting  J^edBtate 
proceedings  in  the  arbitration.     There  does  not  seem  any  groundaof 
privilege  attaching  to  him  in  his  judicial  character,  whether 
he  be  a  legal  or  lay  person,  entitling  him  to  refuse  his  testi- 
mony, though  it  was  held  by  Mansfield,  C.  J.,  that  he  might 
decline  to  state  the  grounds  on  which  he  made  his  award. 

For  where  in  an  action  on  an  award,  the  defendant  called 
the  arbitrator  to  prove  the  ground  on  which  he  made  his 
award,  in  order  to  show  that  he  had  exceeded  the  limits  of 
the  submission,  Mansfield,  C.  J.,  told  the  witness  that  he 
need  not  be  examined,  unless  he  chose,  thinking  that  an 
arbitrator  was  not,  after  making  his  award,  to  be  worried  as 
a  witness.  The  arbitrator  in  consequence  declined  to  bo 
examined.  On  a  motion  for  a  new  trial,  and  cause  shown,  no 
objection  was  made  to  this  decision  (r). 

In  a  more  recent  case,  where  the  award  made  no  allowance  Inquiry  of 
to  the  plaintiff  in  respect  of  a  certain  guarantee,  and  the  "J^fJ*'*^'^ 
plaintifi*  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  com-  matter 
plaining  that  in  taking  the  account  the  guarantee  had  been  ^^^       ' 
excluded;    the  court  said,  that  the  plaintiff   might  have 

(q)  Scougnll  v.  Campbell  1  327,  note  ;  Johnson  v,  Durant,  4 
Chitt  283.  C.  &  P.  327.    See  Anon.  3  Atk, 

(r)  Ellis  «.  Saltan,  4   C.  &  P.      644. 
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Pabt  XL  examined  each  of  the  arbitrators,  and  asked  them  whether 
they  had  abstained  from  weighing  the  effect  of  the  guarantee, 
thinking  it  beyond  their  jurisdiction,  or  for  any  other  cause, 
or  whether  they  had  taken  it  into  their  consideration  together 
with  the  other  matters  in  difference  in  coming  to  their  con- 
clusion on  the  whole  case.  And  Lord  Chancellor  Hart  added, 
had  the  case  originally  come  before  him,  he  should  have 
directed  a  short  inquiry  to  examine  the  arbitrators  on  that 
single  point  (a). 
Inquiry  It  was  decided  in  the  House  of  Lords  after  much  discussion 

whether  ^^  ^^^  courts  below,  that  an  arbitrator  called  as  a  witness,  in 
£*OTd  ^^  action  on  an  award,  might  (per  Lord  Cairns)  be  examined 
jurisdic-  as  to  every  matter  of  fact,  with  reference  to  the  making  of 
Bidered*'  ^^^  award,  what  claims  were  made  and  what  admitted,  so  as 
not  as  to  to  put  the  court  in  possession  of  the  history  of  the  litigation 
compensa-  ^P  to  the  time  of  his  proceeding  to  make  the  award,  and 
tion.  ^p^j.  Loy^j  Chelmsford,  Chancellor),  whether  in  his  estimate 

of  the  compensation  he  took  into  consideration  any  matters 
not  included  in  the  reference,  and  therefore  not  within  his 
jurisdiction. 

And  it  was  laid  down  plainly  that  the  defendants  bad  no 
right  to  go  farther  and  question  the  arbitrator  as  to  the 
elements  which  he  took  into  his  consideration  in  determining 
the  quantum  of  compensation,  or  to  scrutinize  the  exerdse 
by  the  arbitrator  of  his  discretionary  power  to  award  com- 
pensation. In  advising  the  House  of  Lords  in  accordance 
with  the  rule  above  stated,  Cleasby,  B.,  noted  a  distinction 
apparently  approved  by  Lord  Cairns,  that  this  limitation  of 
examining  an  arbitrator  was  confined  to  actions  at  law,  where 
the  rules  of  evidence  must  be  attended  to,  but  that  where  a 
summary  application  was  made  to  set  aside  or  refer  back  an 
award  on  the  ground  of  mistake  or  misconception  of  the 
arbitrator,  a  written  statement  by  the  arbitrator  of  the 
reasons  by  which  he  was  actuated  might  often  be  receiv- 
able (t). 

It  is  to  be  noticed  that  a  valuer  who  is  not  an  arbitrator 
may  be  examined  as  to  the  basis  of  his  valuation  on  interro- 


(«)  Bropby  v.  Holmes,  2  Mol-     politan  Board  of  Works,  L.  R  5, 
y,  1.  App.  Cases  418  ;  same  case  belov, 

(0  Bucclench,  Duke,  v.   Metro-     L.  U.  3  Ex.  306  ;  L.  R.  5  Ex.  221. 
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gaiories  in  an  action  against  himself,  for  want  of  reasonable    Pabt  II. 
care  and  skill  (u).  

Where  the  award  has  not  been  taken  up,  the  arbitrators  Award  not 
will  be  protected  from  producing  the  submission  and  from  ^  ®°  ^P* 
disclosing  the  contents  or  the  grounds  of  the  award,  or  the 
discussions  which  took  place  between  themselves,  but  they 
ought  to  answer  whether  either  party  had  requested  them  to 
discuss  certain  accounts,  and  must  produce  the  documents 
put  in  evidence  before  them  which  are  in  their  hands  (v). 

And  Hannen,  J.,  has  said  that  an  arbitrator  might  be  asked 
whether  he  had  been  requested  by  either  party  to  find  on 
specific  issues,  he  being  authorized  to  award  generally,  unless 
80  requested  (w), 

Giffard,  V.-C.,has  recently  held,  that  an  arbitrator  may  be 
examined  on  a  question  of  fraud  or  to  prove  whether  he  has 
mistakenly  awarded  on  a  wrong  subject-matter,  or  been  guilty 
of  a  mistake  in  law  going  directly  to  the  basis,  on  which  the 
award  is  founded  (a?). 

The  arbitrator  may  be  a  witness  to  prove  a  submission  Arbitrator 
by  parol,  to  state  facts  relating  to  the  conduct  of  a  party,  pj^d- 
which  show  his  assent  to  be  bound  by  the  award  (y),  to  '^  ^ 
prove  what  matters  were  matters  in  difference  in  the  refer- 
ence (z),  and  whether  a  party  claimed  compensation  for  a 
particular  injury  (a). 

In  an  old  case  where  the  award  was  general  and  purported 
to  decide  all  matters  in  difference,  the  court  refused  to  receive 
evidence  to  contradict  the  award,  or  to  allow  the  arbitrator  to 
be  called  to  prove  that  in  respect  of  a  claim  made  before  him 
and  within  the  submission,  he  had  refused  to  award  a  com- 
pensation (&). 

He  may  be  called  upon  to  prove  admissions  made  by  the  Proving 
parties  in  the  course  of  the  proceedings,  other  than  mere  of  parties. 

(w)  Turner  v.  Goulden,  L.  E.  9  &  R  681. 

C.  P.  57.  (z)  Ravee  v.  Farmer,  4  T.  B. 

(v)  Ponsford  v,  Swaine,  IJ.  <fe  146  ;  Golightly  v.  Jellicoe,  cited  in 

Hem.  433.  note,  4  T.  R.  146  ;  Trimingham  v. 

(w)  Wilson  ut  Hinckley,  18  L.  Trimingham,  4  N.  &  M.  786. 

T.  N.  S.  695.  (a)  Martin  v,  Thornton,  4  Esp. 

(x)  Rhys  V,  Dar«  Valley  Rail-  180. 

way  Company,  37  L.  J.  Ch.  719;  (6)  Slielliug  ».  Farmer,  1  Stra. 

S.  C.  L.  R.  6  Eq.  429.  646. 

(y)  Adams  v,  Bankhart,  1  C.  M. 
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Pabt  II.    admissions  made  for  the  purpose  of  buying  peace ;  for  there 
'        is  no  ground  why  the  statement  of  the  parties  before  an 
arbitrator  should  be  excluded,  as  they  are  not  made  in  confi- 
dence or  with  a  view  to  a  compromise,  and  the  matter  comes 
as  adversely  before  him  as  before  any  other  tribunal  (c). 
What  Lord  Kenyon,  at  one  time,  made  it  a  rule  never  to  receive 

made         evidence  of  any  admissions  of  the  parties  whatever,  which 

^l^^j.      were  made  on  a  reference  that  was  not  effective  :  but  he  sub- 
arbitrator  ' 

receivable,  sequently  stated  that  he  felt  he  had  carried  the  rule  too  far, 
and  that  he  should  receive  evidence  of  all  admissions  before 
an  arbitrator,  which  the  defendant  would  be  obliged  to  make 
in  equity,  and  reject  none  but  such  as  were  mere  concessions 
with  a  view  to  a  compromise  (d). 

In  a  subsequent  case,  the  same  learned  judge  rejected  the 
evidence  of  an  arbitrator  under  the  following  circumstances. 
An  action,  brought  by  a  master  against  his  servant  for  money 
had  and  received,  coming  on  to  be  tried,  the  servant  offered 
to  suffer  a  verdict  against  himself,  provided  his  master  would 
produce  his  books  before  an  arbitrator,  and  it  did  not  appear 
by  the  master's  cheques  and  entries  that  the  servant  had  fully 
accounted.  A  verdict  was  accordingly  taken  by  consent,  and 
the  cause  referred,  with  power  to  the  arbitrator  to  examine 
the  parties  upon  oath,  and  to  compel  a  production  of  the 
books.     The  arbitrator  having  examined  the  books,  and  the 
parties  on  oath,  awarded  in  favour  of  the  servant,  who  subse- 
quently brought  an  action  against  his  master  for  maliciously 
holding  him  to  bail  in  the  former  cause.      On  the  trial,  the 
plaintiff's  counsel  called  for  the  books,  and   proposed  to 
examine  the  arbitrator  to  prove  his  case,  but  Lord  Kenyon 
rejected  the  evidence,  saying,  *'  It  seems  to  me  the  arbitrator 
ought  not  to  be  permitted  to  depose  here  as  to  what  transpired 
before  him,  either  upon  the  examination  of  the  parties  them- 
selves, or  on  an  inspection  of  the  books,  upon  the  principle 
that  the  parties  themselves  could  not  have  been  examined  in 
the  former  cause,  nor  could  the  plaintiff  have  been  compelled 
by  a  judge  at  Nisi  Prius   to  produce  his  books,  and   it 

(c)  Slack  V.  Buchannan,  1  Peake,  Gregory  v.  Howard,  3  Esp.  1 13. 

N.  P.  C.  7  ;  Doe  d.  Lloyd  ©.  Evans,  {d)  Slack  v.  Bucbamian,  1  Fe^ei 

3  C.  &  P.  219  ;  Westlake  v.  Col-  N.  P.  C.  7. 
lard,  Bull,  N.  P.  236  b,  7th  ed. ; 
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Pabt  II. 

CU.  XL  8.  4. 


would  be  a  dangerous  thing  if  such  evidence  were  admitted 
to  prove  the  arrest  in  that  cause^  to  be  malicious,  as  the  arbi- 
trator might  have  proceeded  to  cut  the  knot  rather  than  to 
unloose  it,  according  to  the  strict  rules  of  law,  from  a  wish  to 
do  complete  justice  between  the  parties ''  (e). 

But  where  the  plaintiff  said  to  the  clerk  of  the  defendant's 
attorney  that  he  would  refer  the  question  in  dispute  to  him 
as  an  arbitrator,  and  on  the  clerk  declining  the  office,  added  a 
statement  admitting  the  defendant's  set  off;  the  court  held 
that  the  statement  of  the  plaintiff  was  sulmissible  against 
him  and  might  be  proved  by  the  clerk,  as  it  was  no  conces- 
sion to  buy  peace,  although  the  clerk  added  that  the  plaintiff 
desired  him  to  communicate  to  the  defendant  what  he  had 
said,  with  a  view  of  inducing  the  latter  to  agree  to  a  com- 
promise (/). 

n.    Yoly/n,tary    statements   by   the   arbitrator.] — It  is  a  Whether 
question  deserving  the  deliberate  consideration  of  the  arbi-  ghotdd 
trator  in  each  particular  case,  under  what  circumstances,  and  ^***®  ^     , 

,  ,  ,  grounds  of 

to  what  extent,  he  should  give  an  explanation  of  the  grounds  award  to  a 
of  his  award,  in  answer  to  inquiries  by  either  paity,  made  ^*^^' 
with  a  view  of  taking  proceedings  to  impeach  or  defend  it. 

As  a  general  rule  the  making  such  statements  is  considered 
inconvenient,  and  discouraged  by  the  courts.  When  an  arbi- 
trator is  willing  that  the  principle  of  his  decision  should  be 
reviewed  by  the  courts,  he  should  raise  the  question  by  stat- 
ing a  case  in  his  award.  If  the  parties  do  not  duidng  the 
reference  think  fit  to  ask  for  a  case,  and  the  losing  party 
applies  for  a  statement  of  the  grounds  of  his  decision  after- 
wards^ the  courts  will  not  notice  it  (gf). 

We  have  before  seen  that  in  many  other  cases  the  courts 
will  refuse  to  receive  the  arbitrator's  statements;  when  such 
is  the  case,  the  explanation  would  be  merely  useless  (h). 

But  assuming  the  statements  available  as  evidence,  and 
the  arbitrator  willing  to  answer  questions,  it  seems  advisable, 
as  far  as  may  be,  if  circumstances  permit,  to  adopt  the  course 

(e)  Habershon  v,  Troby,  3  Esp.  (^)  The  London  Dock  Company 

3a  ^J.  St.  Paul's,  ShadweU,  32  L.  J.  g. 

(/)  Thomson  v.  Austen,  2  D.  &  B.  30. 

R  358.  (h)  P  II.  ch.  5,  s.  8,  d.  2,  p.  307. 
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CH.  XL  8.  4. 


Affidavit 
of  mistake. 


Affidavit 
to  explain 
award. 


Affidavits 
of  proceed- 
ings in 
the  refe- 
rence* 


followed  by  some  arhitrators,  when  a  verbal  explanation  is 
sought,  of  declining  to  answer  inquiries,  unless  both  parties 
call  together  to  receive  the  explanation ;  for  it  may  be  re- 
marked that  a  verbal  ex  parte  communication  is  open  to 
objection  in  some  respects :  since  if  the  arbitrator  be  led 
into  conversation  with  a  party,  or  with  the  attorney  of  one 
of  the  parties,  alone,  it  is  possible  he  may  do  the  absent  party 
a  serious  injury  by  an  unguarded  expression,  which  a  ques- 
tion from  the  latter,  had  he  been  present,  might  have  induced 
him  to  qualify.  It  is  also  possible  that  the  result  of  the  in- 
terview may  not  be  exactly  and  impartially  reported.  To 
prevent  misconception,  the  arbitrator,  if  he  can,  had  better 
make  all  his  communications  in  writing. 

When  the  courts  were  more  willing  than  they  now  are  to 
set  aside  an  award  for  mistake,  we  have  previously  seen  that 
the  affidavit  of  the  arbitrator,  admitting  that  the  mistake  had 
been  made  out  to  his  satisfaction,  was  perpetually  required 
by  Lord  Thurlow,  C,  before  he  annulled  the  award  (i). 

So  also  the  admission  of  the  arbitrator  that  the  award  does 
not  carry  out  his  intention  is,  in  many  caSes,  required  before 
the  courts  will  refer  back  an  award  for  amendment  (4). 

We  have  before  noticed  that  an  affidavit  will  not  be  re- 
ceived from  an  arbitrator  to  explain  his  intention  in  awarding 
in  a  particular  manner,  the  terms  of  the  award  being  clear  (Q. 

A  narration  of  mere  facts  concerning  the  proceedings  in 
the  reference  stands  on  a  very  different  footing  from  an  ex- 
planation of  the  mode  in  which  the  arbitrator  has  performed 
his  judicial  functions,  and  when  no  ground  of  etiquette  inter- 
poses, there  seems  no  reason  why  an  arbitrator  should  not 
depose  to  them  as  well  as  any  one  else. 

Accordingly  we  find  on  motions  for  setting  aside  awards, 
or  in  showing  cause  against  such  motions,  affidavits  of  arbi- 
trators are  constantly  used  in  the  courts  of  law  and  equity 
to  explain  alleged  irregularities,  to  answer  charges  of  miscon- 
duct, to  show  under  what  circumstances  particular  meetings 
were  held,  and  in  what  manner  the  award  was  executed  (m). 


{%)  P.  II.  oh.  5,  8.  8,  d.  1,  p.  302. 
[k)  P.  II.  ch.  10,  8.  1. 
[l)  Gordon  v.  Mitchell,  3  Moore, 
241. 


(rn)  Price  v.  Williams,  1  Ves. 
Jr.  365 ;  Hare,  In  re,  6  BiIU^  N. 
C.  158 ;  S.  C.  8  Dowl.  71 ;  King- 
well  V.  £Uiott,  7  DowL  423  ;  Blun- 
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ra.  When  {he  arbitrator  is  a  barrister.] — When  the  arbi-    Part  IL 
trator  happens  to  be  a  barrister,  he  is  not  usually  expected      ' 
to  make  an  affidavit  for  the  purpose  either  of  supporting  or  ^?JT!^ 
settiog  aside  the  award.  not  make 

There  is  a  well  understood  rule  among  the  members  of  the  ^^^*- 
bar,  that  they  should  decline  to  make  affidavits  respecting 
matters  in  which  they  are  engaged  professionally ;  in  which 
capacity  they  are  often  considered  to  be  acting  when  filling 
the  office  of  arbitrator  (ti).  The  rule  has  continually  met 
with  the  sanction  of  the  courts,  and  when  some  members  of 
the  bar,  in  their  anxiety  to  give  a  full  explanation  of  their 
conduct  as  arbitrators,  have  made  affidavits,  the  courts,  on 
some  occasions,  have  expressed  their  regret  at  the  step  they 
have  taken  (o).  On  a  recent  occasion,  however,  where  a  rule 
nisi  had  been  obtained  to  set  aside  an  award  on  a  suggestion, 
among  others,  that  on  one  matter  in  difference  the  arbitrator 
had  failed  to  award,  and  the  arbitrator,  who  was  a  barrister, 
felt  a  reluctance  to  make  an  affidavit  without  the  sanction  of 
the  court ;  Erie,  J.,  in  the  Bail  Court,  on  the  difficulty  being 
mentioned  to  him,  said,  that  he  did  not  in  this  respect  see 
any  difference  between  a  barrister  and  any  other  arbitrator, 
and  thought  that  there  was  no  objection  to  his  making  the 
affidavit  (p). 

Where  a  matter  had  been  referred  to  a  barrister,  and  on  l^wng  ar- 
showing  cause  against  a  motion  to  set  aside  the  award,  the  notes  on 
counsel  proceeded  to  read  a  copy  of  the  arbitrator's  notes,  motion  to 
verified  by  his  clerk ;  the  opposing  counsel  objected  to  his  award, 
doing  so,  on  the  ground  that  it  would  be  in  substance  in- 
fringing on  the  rule  above  alluded  to.   It  was  stated  that  the 
arbitrator  was  willing  to  furnish  the  court  with  the  original 
notes.     But  on  Coleridge,  J.,  saying  the  rule  laid  down  by 
the  bar  was  a  very  proper  one,  and  that  it  would  certainly 
be  infringing  on  it  if  such  notes  were  to  be  received,  the 
point  was  not  farther  pressed,  and  the  notes  were  not  used 
in  the  argument  (q), 

dell  V,  Brettaigh,   17  Yes.  232 ;         (o)  Eeene  &  Atkinsoo,  Li  re, 

Cleealy  v,  Peese,  8  Moore,  524 ;  Ex.  Ap.  16,  1847. 
Slalworth  v.  Inns,  13  M.  &  W.  (p)  Ex  relatione  of  counsel. 

466.  (5)  Doe  d.  Haxby  v.  Preston,  3 

(»)  Dobaon  v.  Groves,  6  Q.  B.  D.  &  L.  768. 
637. 
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Pabt  II.  The  same  groiind  of  professional  etiqaette  which  preclades 
'  a  barrister  acting  as  arbitrator  from  making  an  affidavit,  will 

BarartOT     sometimes  induce  him  to  decline  answering  inquiries  of  the 

to  explain    parties. 

^^^  In  a  modem  case  in  the  Queen's  Bench,  where  a  motion 

was  made  to  set  aside  the  award  of  an  eminent  banister,  on 
the  ground  of  irregularity  in  examining  a  witness  of  the 
defendant,  no  one  being  present  on  behalf  of  the  plaintiff; 
the  arbitrator^  in  answer  to  a  letter  of  the  defendant's  attor- 
ney, requesting  him  to  explain  the  facts,  and  inqoiring 
whether  he  would  be  willing  to  state  on  affidavit  the  circum- 
stances and  purpose  of  the  meeting,  wrote  as  follows :  "  I 
very  deeply  regret  that  I  cannot  comply  with  either  of  your 
requests.  I  feel  an  intense  anxiety  to  explain  under  what 
circumstances,  and  for  what  purpose,  I  saw  either  of  those 
gentlemen  on  the  day  you  name,  but  I  consider  it  would  be 
improper  in  me  to  give  any  such  explanation  to  any  of  the 
parties  concerned.  The  court  have  the  power,  if  they  think 
lit,  of  calling  upon  me  for  an  explanation,  and  I  shall  be  re- 
joiced if  they  will  afford  me  the  opportunity  of  giving  it ; 
and  that  they  may  not  be  disappointed,  I  will  make  it  my 
object  to  be  in  court,  ready  to  give  any  information  which 
may  be  called  for,  if  you  will  let  me  know  the  day  on  which 
it  is  arranged  to  dispose  of  these  rules."  This  letter  was 
brought  before  the  court  by  the  affidavit  of  the  defendant's 
attorney.  The  court,  however,  did  not  make  any  applica- 
tion to  the  arbitrator  to  explain,  but  on  the  evidence  con- 
tained in  the  affidavits  before  them,  set  aside  the  awaord  for 
the  irregularity.  In  giving  judgment.  Lord  Denman,  C.  J., 
by  noticing  the  fact  that  a  special  pleader  present  at  the 
meeting,  though  not  professionally,  who  had  declined  to 
make  an  affidavit  on  the  ground  of  professional  etiquette, 
might  with  propriety  have  given  evidence,  seems,  by  his 
silence  respecting  the  arbitrator's  refusal,  tacitly  to  have 
assented  to  the  correctness  of  the  course  adopted  by  that 
latter  gentleman  (r). 

Whether         In  one  instance,  where  there  were  several  arbitrators,  all 

court  can     barristers,  one  of  whom  made  an  affidavit,  while  the  other 

notice  ex-       .  ' 

(r)  Dobson  v.  Groyee^  6  Q.  B.  637. 
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two,  though  declining  to  make  affidavits,  wrote  letters  expla-  Pabt  ll. 

natory  of  what  were  the  matters  in  difference  on  the  refer-  _*..  1 * 

ence,  Pollock,  C.  B.,  expressing  his  regret  that  the  one  should  planatory 
have  made  an  affidavit,  seemed  to  think  that  he  might  look 
upon  the  letters  of  the  other  arbitrators  as  good  as  affidavits, 
but  Parke,  B.,  doubted  whether  the  court  could  notice  them 
at  all  (s). 

We  have  before  seen  that  in  some  instances,  though  rarely,  Court 

the  court  will  direct  an  inquiry  to  be  made  of  the  arbitrator  ^^^^ 

as  to  particular  facts  (t).     When  such  is  the  case,  the  arbi-  arbitrator 

trator  should  confine  his  answer  to  the  points  on  which  the  grounds 

court  has  asked  information,  and  not  go  into  a  general  his-  ^'  *^ 
tory  of  the  case  (u), 

(s)  Keene  &  Atkinson,  In  re,  p.  310. 
Ex.  Ap.  16,1847.    See  P.  II.  ch.  5,  (u)  Morgan  v.  Mather,  2  Ves. 

8.  8.  cL  2,  p.  307.  •  Jr.  15. 

(t)  See  P.  IL  ch.  5,  s.  8,  d.  3, 


PART  THE  THIRD. 


In  this,  the  last  part^  taking  up  the  award  as  made,  our  Statement 
employment  is  to  record  its  effect,  to  illustrate  the  proper  ^pe^and 
mode  of  performing  its  requisitions,  to  exhibit  how  it  may  be  ^°^^?.*®,^^ 
made  available  as  a  cause  of  action,  or  means  of  defence  at  part, 
law,  and  as  a  ground  of  proceedings  in  equity,  or  plea  in  bar 
of  a  suit :  and  how,  after  making  the  submission  a  rule  of 
court,  the  award  may  be  enforced  by  attachment,  execution 
under  the  statutes,  or  by  judgment  and  execution  in  the  cause 
referred. 

Having*  provided  thus  for  a  valid  award,  our  attention  is 
directed  to  the  steps  that  may  be  taken  in  the  case  of  one  that 
is  defective ;  and  succeeding  chapters  make  manifest  how,  and 
for  what  cause,  an  award  may  be  summarily  set  aside  on 
motion ;  the  judgment  entered  pursuant  to  it  in  the  cause 
referred  annulled ;  or  the  award  itself  impeached  in  equity. 

The  consequences  which  follow  on  the  failure  of  the  refer- 
ence are  declared  in  the  chapter  that  concludes  the  work. 


CHAPTER  I. 


EFFECT  OF  THE  AWARD. 


Contents 
of  the  first 
chapter. 


Part  III.  This  chapter  treats  of  the  effect  of  an  award  generally,  as  a 
final  judgment  in  law  and  equity ;  it  examines  how  far  an 
award  concludes  a  party  from  subsequently  proceeding  to 
enforce  a  claim  within  scope  of  the  reference,  accidentally  or 
intentionally  kept  back  from  the  arbitrator's  notice ;  it  con- 
siders the  effect  of  an  award  to  transfer  a  right  to  property  ; 
it  directs  attention  to  the  consequences  of  an  award  on  parti- 
cular subjects  and  to  particular  parties^  and  to  strangers,  and 
under  the  various  kinds  of  submissions ;  and  it  shows  the 
consequences  of  the  bankruptcy  of  a  party,  and  states  the 
operation  of  a  defective  award. 


Award 
final 

judgment 
on  all 
matters. 


Certificate 
finaL 

Award 
changing 
nature  of 
claim. 


I.  T%e  award  a  final  judgTnent  in  law  and  equity.] — An 
award  is  a  final  and  conclusive  judgment,  as  between  the 
parties,  respecting  all  the  matters  referred  by  the  submission. 
It  binds  the  rights  of  the  parties  for  all  time  without  ap- 
peal (a),  except  where  it  is  provided  expressly  that  it  shall 
have  a  temporary  eflfect  only  (6).  Whether  the  arbitrator  be 
appointed  to  make  a  certificate  or  an  awards  his  decision  in 
each  case  is  equally  conclusive  (c). 

An  award  on  a  mouey  claim  fixing  the  amount  due  does 
not  change  the  nature  of  the  original  claim,  but  if  the  claim 
be  to  have  goods  delivered,  and  the  award  direct  the  payment 
of  money  in  satisfaction,  the  right  to  have  the  goods  is  gone. 


(a)  Day  v.  Bonnin,  3  Bing.  N. 
C.  219  ;  Bird  v.  Cooper,  4  Dowl. 
148  ;  Bac.  Ab.  Arb.  E. ;  Stone- 
hewer  V,  Farrar,  9  Jur.  203 ; 
Dudgeon  v,  Martin,  1  McQueen, 
H.  L.  714. 


(b)  See  The  Railway  Companies 
Arbitration  Act,  1859,  22  &  23 
Vict.  c.  59,  B.  21. 

(c)  Price  v.  Price,  9  DowL  334  ; 
Williams  v.  Moulsdale,  7  W.  &  W 
134. 
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80  if  the  demand  bo  for  a  debt,  and  the  award  direct  pay-   Tart  in. 
ment  in  a  collateral  way  as  by  delivery  of  goods  or  perform-  ' 

ance  of  work,  no  action  can  be  maintained  for  the  debt  (d). 

But  where  proceedings  in  Chancery  for  the  Infringement  Estoppel, 
of  a  patent,  the  validity  of  which  was  in  question,  had  been 
referred  to  an  arbitrator,  who  awarded  that  the  patent  was 
not  illegal  and  void :  it  was  held  that  in  an  action  between 
the  same  parties  for  another  infringement,  the  defendant 
was  not  estopped  from  again  disputing  the  validity  of  the 
patent  (e). 

If  a  judgment  be  referred  with  other  matters,  and  an  award  Effect  of 
be  made,  the  judgment  is  not  extinguished  and  null,  so  as  to  fj^^ent* 
make  seizing  under  it  a  trespass ;  but  an  action  may  be 
brought  for  breach  of  the  agreement  to  abide  by  the  award 
or  for  maliciously  seizing  (/). 

In  one  instance  the  court  permitted  a  reference  to  a 
barrister  to  state  what  rule  of  court,  if  any,  should  be  drawn 
up ;  and  after  the  arbitrator  had  certified,  granted  a  rule  of 
court  in  the  terms  of  his  certificate  (g). 

In  equity,  on  a  submission  by  order  of  the  court,  the  award  Award  as 
is  viewed  as  a  decree,  and  as  equally,  if   not  more  con-  ^^uty!^*'* 
elusive  (%). 

Yet  in  some  cases  the  Court  of  Chancery  would  not  allow 
an  award  to  be  made  binding  Its  officers.  For  where  ac- 
counts were  directed  to  be  taken  by  the  master,  and  liberty 
was  by  consent  given  to  the  parties  to  submit  to  arbitration 
any  question  of  account,  the  court  gave  liberty  to  the  master 
to  adopt  the  arbitrator's  conclusions,  but  would  not,  even  by 
consent,  make  it  compulsory  on  him  to  do  so  (i). 

An  award  for  the  plaintifiT  in  an  action  for  a  nuisance  will.  Award 
in  the  Court  of  Chancery,  on  proceedings  for  an  Injunction  by  equity 
to  prevent  the  continuance  of  the  nuisance,  be  regarded  as  f*  !T^^*' 
highly  as  the  verdict  of  a  jury  establishing  the  existence  of  verdict. 
the  nuisance  (k). 

(d)  Allen  v.  Milner,  2  C.  &  J.  (g)  Brandon  v.  Smith,  22  L.  J. 

47  ;  Parkes  v.  Smith,  15  Q.  B.  Q.  B.  321. 

297 ;  Comniins  v.  Heard,  L.  E.  4  (h)  Travers  v.  Lord  Stafford,  2 

Q.  B.  669.  Ves.  Sr.  19  ;  Pitcher  v.  Rigby,  9 

(«)  NewaU  v.  Elliot,  1  H.  &  C.  Price,  79. 

797.  (i)  Scale  v,  Fothergill,  8  Beav. 

^  (/)  Barry  r.  Grogan,  16  W.  R.  361. 

727,  ■  •    (Jc)  Broadbent  r.  The  Imperia 

K  K 
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Pabt  III. 

CH.  I. 

Damages 
not  rent. 


Award 
made  after 
authority 
gone. 


Parol 
award. 


Proceed- 
ing in  rem. 


Award 
under  seal 
no  deed« 


On  a  reference  of  an  action  for  rent,  and  of  a  cross  suit  to 
have  the  agreement  of  lease  set  aside,  the  arbitrator  awarded 
that  the  agreement  was  valid,  but  that  it  should  be  cancelled, 
and  that  the  lessee  should  pay  the  party  granting  the  agree- 
ment a  certain  sum.  It  was  held  that  the  sum  awarded  was 
by  way  of  damages  and  not  rent,  and  could  not  be  set  up  as 
a  specialty  debt  (i). 

An  award  made  after  the  time  limited  for  making  it  has 
expired,  when  the  delay  has  been  occasioned  by  the  fault  of 
a  party  (m),  or  after  revocation  of  the  arbitrator's  authority 
without  sufficient  grounds  (n),  has,  we  have  seen,  in  certain 
cases,  an  effect  in  equity. 

AVhen  a  verbal  award  is  valid  and  effectual  has  also  been 
previously  considered  (o).  How  it  is  to  be  enforced  by 
action  (p),  and  whether  an  attachment  (5)  will  issue  for  dis- 
obedience to  it,  will  be  discussed  hereafter. 

An  agreement  of  reference  of  a  claim  for  injuries  received 
by  the  plaintiff,  a  diver,  from  the  defendants'  steamer  in  the 
Mersey,  contained  a  clause  that  if  the  award  were  not  per- 
formed, all  the  plaintiff's  rights  were  reserved.  The  defend- 
ants not  paying  the  sum  awarded,  the  plaintiff  was  held 
entitled  to  proceed  in  the  Court  of  Admiralty  in  rem  for 
damages  (r). 

An  award  under  seal  is  not  a  deed,  unless  delivered  as  a 
deed,  but  is  merely  a  writing  under  hand  and  seal  (s). 


Colourable       ^^-  Effect  of  a  colourable  awardj^l — ^It  seems  to  have  been 

decreet       not  uncommou  in  Scotland  for  parties  who  had  had  matters 

Scotland,     in  dispute  between  them,  and  had  come  to  an  agreement 

respecting  them,  to  put  that  agreement  into  the  form  of  a 


Gas  Company,  7  De  G.  M.  &  G. 
436,  S.  C.  26  L.  J.  Ch.  276  ;  in 
H.  L.,  29  L.  J.  Ch.  377,  S.  C.  6 
H.  L.  Cas.  600. 

(Q  Talbot  V,  Earl  of  Shrewsbury, 
L.  R.  16  Eq.  26. 

(m)  Morse  v.  Merest,  6  Madd. 
26.  See  P.  11.  ch.  3,  s.  2,  d.  5, 
p.  146,  as  to  giving  further  time  ; 
P.  III.  ch.  12,  s.  2,  enforcing  con- 
tract in  equity. 

(?i)  See  P.  II.  ch.  3,  s.  3,  d.  3, 
p.  155^  as  to  refusing  injunctiou 


against  enforcing  award. 

(0)  See  P.  11.  ch.  5,  s.  1,  d.  1. 

(/>)  Hanson  v.  lAversedge,  2 
Vent.  242,  S.  C.  Carth.  166. 

((?)  See  P.  III.  ch.  6,  s.  1,  d.  4. 

(r)  The  Sylph,  L.  R  2  A  dm. 
Ecc.  24. 

(s)  Brown  v,  Vawser,  4  East, 
584  ;  Dod  v.  Herbert,  Sty.  459  ; 
Perry  r.  Nicholson,  1  Burr.  278  ; 
Hodsden  v.  Harridge,  2  Sannd.  62, 
b.  n.  See  P.  II.  ch.  5,  a.  1,  d.  4,  p. 
248,  no  deed  stamp  requisite. 
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submission  and  decreet  arbitral,  for  the  purpose  of  giving  it    Tart  hi. 

effeet ;  and  an  opinion  was  entertained  by  some  of  the  most  '-^ — 

eminent  men  at  the  Scotch  bai*,  that  a  decreet  arbitral  might 
properly  be  used  to  carry  an  agreement  into  execution,  and 
might  be  valid  as  such,  though  so  used.  A  transcaction  of 
this  nature^  however,  coming  before  the  House  of  Lords,  it 
was  there  decided  that  an  agreement  carried  out  under 
colour  of  a  submission  and  decreet  arbitral  could  not  be 
looked  upon  as  a  valid  submission  or  a  valid  decreet 
arbitral  {t). 

in.  affect  of  an  award  on  Quatters  in   difference  not  no  action 
brought  foi'tDard.] — After  an  award  has  been  made, no  action  formatters 
can  be  maintained  for  any  matter  in  difference  within  the  scope  of 
scope  of  the  submission,  which  was  not  in  fact  brought  "J*^"" 
before  the  arbitrator,  nor  can  advantage  be  taken  of  it  in 
answer  to  a  motion  for  an  attachment.     Parties,  therefore, 
must  be  careful  to  bring  forward  at  the  time  of  the  reference 
every  claim  within  the  submission  on  which  they  intend  to 
insist  («). 

As  an  award  directing  mutual  general  releases  closes  all  Arbitrator 
accounts  between  the  parties  up  to  the  time  of  the  submission,  ^ound  by 

"*',"*'  former 

it  precludes  a  second  arbitrator^  on  a  subsequent  reference  of  award. 
all  matters  in  difference,  from  awarding  in  respect  of  a  claim, 
which  existed  at  the  time  of  the  former  submission,  and  might 
have  been  decided  by  the  former  arbitrator,  although  in  fact 
it  was  not  considered  nor  awarded  on  by  him  (v). 

On  one  occasion,  where  the  arbitrators  left  out  of  their  Demand 
consideration  a  demand  clearly  within  the  submission,  but  °™^*'^®^' 
which  being  admitted  by  the  opposite  party  was  wrongly 
held  by  the  arbitrators  not  to  be  a  matter  in  difference  on 
which  they  ought  to  adjudicate,  the  court  seemed  to  think 
that,  supposing  the  award  were  allowed  to  stand,  there  would 
be  a  great  difficulty  in  recovering  that  debt  by  any  subse- 
quent proceeding  (w), 

(t)  Maule    V.  Maule,    4    Dow.,  Collins  v.  Powell,  2  T.   E.  756  ; 

363  ;  Boutledge  v,  Carruthers,  4  Clegg  v.  Dearden,  12  Q.  B.  676. 

Doi*''.,  392.  (r)  Trimingham  r.  Trimingham 

(m)  Dunn  v.  Murray,  9  B.  &  C.  4  N.  &  M.  786. 

780  ;  Dicas  v.  Jay,  6  Bing.  519  ;  (w)  Eobson  v*  Eailston,  In  re,  i 

Smith  r.  Johnson,  15  East,  213  ;  B.  &  Ad.  723.     See  P.  III.  ch.  9 

K  K    2 
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Part  III.       An  arbitrator,  to  whom  all  matters  in  diflerence  were  re- 

'         ferred,  awarded  the  compensation  to  be  paid  for  the  purchase 

■^°*./.   „    of  lands,  which  in  the  first  instance  had  been  wrongfully 

SDOCluCftUv 

brought      taken  and  holden  by  a  railway  company.     This  award  was 
forward,      j^^ij  ^^  jjgj.  ^.j^^  landowner's  claim  for  mesne  profits,  though  it 

did  not  appear  that  any  claim  for  them  had  been  specifically 

set  up  before  the  arbitrator  (x), 
^•t^^^^'if         How  far  a  suit  will  lie  in  equity  in  respect  of  a  matter 
lie  in  neglected  to  be  brought  forward,  is  not  quite  clear  (y). 

matter  ^^  ^^  "^^^^  ®^^^  ^3^  ^"  equity  judge  in  Ireland,  that  though 

omitted,      an  award  made  on  a  submission  of  all  matters  in  difference 
Accidental  jg  ^  jj^r  to  any  action  respecting  a  claim  intentionally  kept 

omission.  .     .  .  -^       * 

back  on  the  reference,  yet  it  is  not  so,  if  there  have  been  a 
purely  accidental  omission,  or  a  positive  refusal  by  the  arbi- 
trators to  consider  the  claim,  as  not  being  within  the  sub- 
mission ;  though  if  they  treat  it  as  within  the  submission, 
and  decide,  though  wrongly,  against  its  validity,  no  action 
respecting  it  can  be  maintained,  and  no  relief  can  be  had  in 
equity  (2). 
^^y  On  a  reference  of  all  matters  in  diflference,  for  the  purpose 

account  for  of  winding  up  the  afiairs  of  a  partnership,  and  dividing  the 
onSted,      capital,  an  item  in  the  account  of  good  debts  owing  to  the 
partnership  was  accidentally  omitted,  and  the  award  was 
made  on  the  basis  of  that  account,  directing  one  of  the 
partners  to  receive  the  good  debts ;  the  court  of  equity,  to 
prevent  the  omission  from  being  prejudicial  to  the  interests 
of  those  entitled  to  the  fund,  directed  the  appointed  partner 
to  account  for  what  he  had  received  of  the  good  debts  beyond 
the  amount  estimated  in  the  award  (zz). 
Award  not      An  award  on  a  submission  of  all  matters  in  difference,  is 
matters^     no  bar  to  the  recovery  of  a  demand  which,  though  it  existed 
not  in         ag  a  claim  at  the  time  of  the  reference,  was  not  then  a  matter 

difiference.     .      ,.«,  .   . 

in  difference  (a). 

Therefore  where  the  defendant,  owing  the  plaintiff  a  sum 

8.  3,  d.  4,  matter  omitted  ground  tcrs. 

for  setting  aside  award.  (z)  Brophy  v.  Holmes,  2  Mol- 

(x)  Smalley  v.  Blackburn  Rail-  loy,  1. 

way  Company,  2  H.  &  N.   158,  %z)  Spencer  r.  Spencer,  2  Y.  & 

S.  C.  27  L.  J.  Ex.  65.  J.  249. 

(y)  Jones  v.  Bennett,  1  Bro.  P.  (a)  Ravee  r.  Farmer,  4  T.    R 

C.  528.     See  P.  III.  ch.  9,  s.  3,  146;  Golightly  t'.  Jellicoe,  4  T.  B. 

d.  7,  as  to  discovery  of  new  roat^  147,  n. 
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of  money  for  arrears  of  an  annuity,  gave  him  a  cognovit  for  Part  III. 
them,  but  disputed  the  plaintiff's  claim  to  other  sums  due  on      °^'^' 
a  partnership  account  between  them ;  and  on  the  same  day 
that  the  cognovit  was  given,  both  parties  executed  an  agree- 
ment of  reference  touching  the  accounts  and  all  matters  in 
dispute ;  but  no  question  respecting  the  arrears  was  raised 
before  the  arbitrators ;  the  court  held  that  the  claim  on  the 
cognovit  was  not  a  matter  in  difference  at  the  time,  and  that 
the  plaintiff  was  not  precluded  by  the  award  in  his  favour,  or 
a  release  of  all  demands  in  general  terms  executed  by  him 
pursuant  to  it,  from  proceeding  to  enforce  the  cognovit  (6). 
Nothing  but  the  questions  actually  referred  are  concluded  Award  on 

%  waiver  of 

by  an  award.  Thus  a  reference  of  the  quantum  of  a  demand  extrinsic 
does  not  waive  any  objection  to  the  illegality  of  it  in  an  <>^J®<^<>»«- 
action  for  the  sum  awarded  due  (c).  Nor  where  a  verdict  is 
found  for  the  plaintiff,  subject  to  a  point  of  law,  and  leave  is 
reserved  to  the  defendant  to  move  to  enter  a  non-suit,  does  an 
agreement  to  refer  to  arbitration  the  amount  of  the  damages, 
and  an  award  made,  waive  the  question  of  legal  liability, 
unless  the  defendant  expressly  consent  to  abandon  it  (d), 

IV.  Effect  of  an  award  on  some  special  "inatters,] — The  Eflfect  of 
effect  of  the  award  on  the  cause  referred  having  already  been  the  cause 
incidentally  discussed  (e),  and  the  proceedings  in  the  action  referred. 
to  judgment  and  execution  by  virtue  of  the  award  forming 
the  subject  of  a  subsequent  chapter  (/),  it  is  needless  here 
to  do  more  than  to  direct  attention  to  the  chapters  which 
treat  on  these  heads. 

So  we  may  dispose  of  the  question  of  costs,  since  the  effect  On  costs, 
of  the  award  as  to  costs  generally  has  been  stated  at  length 
in  the  second  part  (g);  and  special  consideration  has  been 
directed  to  the  consequences  which  follow  when  the  award 
directs  payment  of  the  costs  of  the  cause  (A),  and  when  the 
submission  provides  that  costs  shall  abide  the  event  (i). 

{b)  Upton  V,   Upton,   1   Dowl.  (f)  See  P.  III.  ch.  8. 

4(K).  Q)  See  P.   II.   ch.   7,   p.   362, 

(c)  Steers  v,  Lashley,  1  £sp.  166.  awarding  as  to  costs. 

(ci)  Oxenham  v.  Lemon,  2  D.  &  (k)  See  P.  II.  ch.  7,  s.  1,  d.  4, 

R.  461.  p.  375. 

(c)  See    P.  II.  ch.  6,  p.    330,  (i)  See  P.  II.  ch.  7,  s.  2,  p.  376. 

awai'ding  on  a  cause. 
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Paet  III. 

CH.  I. 

On  the 
rights  of  a 
married 
woman. 


On  mat- 
ters not 
referable. 


On 

matters 
criminal. 


On  a  reference  by  a  husband  respecting  a  claim  to  chattels 
real  or  personal,  in  right  of  his  wife,  we  have  previously  seen 
that  the  award  operates  as  a  sort  of  judgment,  and  is  a  re- 
ducing of  them  into  possession  (k).  When  a  husband  has 
contracted  to  sell  his  wife's  real  estate,  at  a  price  to  be  fixed 
by  arbitration,  how  far  equity  will  enforce  the  award  is  else- 
where considered  (l). 

When  the  question  referred  relates  to  transactions  clearly 
illegal,  or  is  such  as  cannot  properly  form  the  subject  of 
a  reference,  the  award  is  not  binding,  and  cannot  be  en- 
forced (m). 

How  far  matters  and  proceedings  of  a  criminal  nature  fall 
within  this  prohibition,  has  been  fully  discussed  in  the  com- 
mencement of  this  work  (n). 


Award 
cannot 
transfer 
right  to 
land. 


May- 
decide 
title  aa 
between 
parties. 


V.  Effect  of  an  award  to  transfer  property,]  —An  arbitrator 
cannot  by  his  award  transfer  the  right  to  an  interest  in  lands 
from  one  to  another,  whether  the  submission  be  by  deed  or 
not  (o);  neither  can  he  make  partition  of  land  between 
tenants  in  common  by  his  award,  for  the  land  will  not  pass 
by  it,  but  he  must  direct  the  parties  to  execute  conveyances 
to  each  other  of  the  allotted  portions  (p). 

Yet  it  is  said  in  an  old  case,  that  if  a  dispute  be  between 
two  respecting  the  title  to  a  lease  for  years  of  land,  and  they 
submit  the  matter  to  arbitration,  and  the  arbitrator  award, 
that  one  party  shall  have  the  land,  or  shall  have  the  term, 
this  is  a  good  gift  of  the  interest  in  the  term ;  but  if  the 
award  be  that  one  shall  permit  the  other  to  enjoy  the  term, 
this  is  no  good  gift  of  the  interest  in  it  (g).  This  case,  how- 
ever, seems  in  effect  only  to  show,  that  the  award  is  conclu- 
sive as  between  the  parties  on  a  question  of  disputed  title, 


(Ic)  See  P.  I.  cb.  2,  s.  1,  d.  3, 
p.  19. 

(/)  See  P.  I.  ch.  2,  s.  1,  d.  3, 
p.  17,  husband  forced  to  proctire 
wife*s  conveyance  ;  P.  IH.  ch.  4, 
8.  1,  d.  2,  valuation  made  care- 
lessly. 

(m)  Steers  v.  Lashley,  6  T.  R. 
61  ;  Thorp  v.  Cole,  4  Dowi.  457, 
S.  C.  2  C.  M.  &  R.  367,  S.  C.  in 
error,  1  M.  &  W.  531.  See  P.  I. 
ch.  1,  s.  1,  d.  1,  p.  5. 


(«)  See  P.  I.  cL  1,  8.  2,  p.  10. 

(o)  Bolle  Ab.  Arb.  A. ;  Marks, 
V.  Marriott,  1  Ld.  Baym.  114 ; 
Smalley  «.  Blackburn  Bailway 
Company,  2  H.  &  N.  158,  S.  C.  27 
L.  J.  £lx.  65 ;  Henry  v,  Kirwan, 
9  Ir.  C.  L.  E«p.  459. 

(p)  Johnson  v.  Wilflon,  Willes, 
248. 

(<jr)  Trualoe  v.  Yewre,  Cro,  £112. 
223  :  2  Leon,  104. 
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not  that  it  has  power  to  transfer  the  right  from  one  to  the   ^Part  hi. 
Other.  

When  it  is  necessary  for  the  party  to  whom  the  arbitrator  Not  give 
has  awarded  property  to  make  out  a  title  to  it  as  against  a  against 
stranger  to  the  submission,  then  it  is  clearly  seen  that  the  stranger. 
award  has  not  the  effect  of  a  conveyance. 

An  action  between  the  owner  of  land  and  a  party  holding 
by  his  permission,  but  claiming  to  hold  as  bailiff  and  not  as 
tenant,  was  referred  to  an  arbitrator,  who  was  to  say  what 
was  to  be  done  by  the  parties  respecting  the  land.  He 
awarded,  that  the  holding  was  as  tenant,  that  the  tenancy 
should  cease  on  the  delivery  of  the  award,  and  that  posses- 
sion of  the  land  should  be  delivered  up  to  the  owner  one 
month  after. 

On  an  issue  between  the  landlord  and  an  execution  cre- 
ditor of  the  tenant,  whether  the  crops  growing  on  the  land 
(which  had  been  seized  by  the  creditor  after  the  delivery  of 
the  award,  but  before  the  month  had  expired  or  the  landlord 
taken  possession)  were  the  property  of  the  tenant  or  not,  the 
court  held,  that  the  award  had  not  the  effect  of  transferring 
to  the  landlord  the  property  in  the  land,  or  in  the  growing 
crops  which  would  have  passed  with  the  land  (r). 

Though  an  award  in  an  action  of  ejectment  determining 
the  right,  and  ordering  the  land  to  be  delivered  up  to  the 
lessor  of  the  plaintiff,  was  held  to  be  conclusive  in  favour  of 
the  plaintiff's  claim,  on  a  second  action  of  ejectment  between 
the  same  parties ;  in  giving  that  judgment,  the  court,  in  expla- 
nation of  the  effect  of  the  award,  said,  that  the  award  could 
not  have  the  operation  of  conveying  the  land,  but  that  there 
was  no  reason  why  the  defendant  might  not  conclude  himself 
by  agreement  from  disputing  the  title  of  the  lessor  in  eject- 
ment, and  that  as  the  parties  had  consented  that  the  award 
should  be  conclusive  as  to  the  right  to  the  land,  that  was 
sufficient  to  bind  them  in  the  action  of  ejectment  (s).  Com- 
menting on  this  case  in  the  one  previously  quoted,  Patteson, 
J.,  said  the  effect  of  the  award  here  was,  that  the  land  had 
always  been  the  property  of  the  claimant,  but  that  in  the 
case  before  him  the  award  found  that  the  property  in  the 

(r)  Thorpe  v.  Eyre,  1  A.  &  E.         («)  Doe  d.  Morris  v.  Rosser,  3 
926.  East,  15, 
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Award 

cannot 

tranflfer 

personal 

property. 


Award  by 
statute 
may  ope- 
rate as  a 
convey- 
ance. 

Award 
under 
Inclosure 
Act. 


Whether 
title  given 
by  allot- 
ment 
before 
award. 


land,  so  far  as  tlie  possession  during  the  term  was  concerned, 
was  in  the  tenant,  and  then  he  added,  "  Is  there  any  instance 
in  which  an  award  has  been  held  to  transfer  property  ? "  (Q. 

An  award  of  a  sum  of  money  to  the  plaintiff  as  a  com- 
pensation for  his  lands,  which  had  been  irregularly  taken  by 
a  railway  company,  and  in  full  satisfaction  of  all  matters  in 
difference,  is  a  bar  to  a  subsequent  action  for  mesne  profits 
of  the  land  (u). 

The  following  case  shows  that  personal  property  cannot  be 
transferred  by  an  award. 

An  award  ordering  that  a  tenant  should  deliver  up  to  his 
landlord  on  a  certain  day  a  stack  of  hay  left  on  the  premises 
by  the  tenant,  on  the  tenant  being  paid  or  allowed  a  certain 
sum  in  satisfaction ;  it  was  held,  that  the  property  in  the 
hay  did  not  pass  to  the  landlord  on  his  tender  of  the  money 
by  mere  force  of  the  award,  against  the  consent  of  the 
tenant,  who  refused  to  accept  the  money  or  deliver  up  the 
hay,  and  therefore  that  the  landlord  could  not  maintain 
trover  for  it,  but  that  his  remedy  was  on  the  award  :  though 
had  the  tenant  accepted  the  money,  that  would  have  been  a 
ratification  of  the  award,  and  an  assent  to  the  transfer  of 
the  property  (x). 

An  award  made  under  an  Act  of  Parliament  differing  from 
an  award  under  a  private  submission,  often  has  the  effect  of 
transferring  property  of  its  own  force  without  any  subse- 
quent act  of  the  parties. 

Thus,  under  the  old  general  Inclosure  Act,  stat.  41 Q.  Ill, 
c.  109,  the  legal  title  to  an  allotment  of  land  is  acquired  by 
the  award  of  the  commissioners,  when  duly  executed  and 
proclaimed,  without  any  conveyance. 

It  is  to  be  observed,  that  by  that  Act  the  title  does  not 
vest  by  the  mere  allotment  of  the  land  to  the  party.  It  is 
the  subsequent  award  that  conveys  the  title  (y).  Even  where 
a  local  Act  gave  the  parties  power  to  inclose  or  fence  in  their 
allotments,  and  to  sell  and  convey  their  interests  in  them 


{t)  Thorpe  v.  Eyre,  1  A.  &  E. 
926. 

{u)  Smalley  v.  The  Blackburn 
Riiilway  Company,  2  II.  &N.  168, 
S.  C.  27  L.  J.  Ex.  CO. 


(a;)  Hunter  i;.  Rice,  15  East, 
100. 

(y)  Parrer  v.  Billing,  2  B.  &  A. 
171.    See  1  &  2  Q.  IV.  c  23, 
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before  the  execution  of  the  award,  it  was  held,  that  this  PaetIIL 
power  to  inclose,  and  so  to  enjoy  in  severalty,  and  to  sell,  ' 
might  well  be  exercised  without  the  legal  seisin  in  the  land, 
that  there  was  nothing  to  countervail  the  effect  of  the 
general  Act  above  alluded  to,  and  that  therefore  the  legal 
freehold  did  not  pass  to  the  allottee  before  the  execution  of 
the  award  (z). 

The  right  to  tithes  may  be  extinguished  by  an  award  Award 
under  a  statute  directing  commissioners  to  set  out,  allot,  and  f^^!*^^  ' 
award  portions  of  the  waste  in  lieu  of  tithes ;  but  it  does  to  tithes, 
not,  under  this  provision,  pass  by  the  mere  allotment  before 
the  award  is  made  (a). 

It  may  be  n6ticed,  that  the  legal  title  to  the  purchase  When  title 
money  or  compensation  money  to  be  ascertained  by  the  pe^^on- 
award  of  a  commissioner  under  an  inclosure  Act  is  not  ™onev 

complete. 

complete^  until  the  award  be  made.  Therefore,  if  a  person 
entitled  to  such  money  assign  away  his  interest  before  the 
award  is  made,  he  is  not  a  necessary  party  to  a  bill  filed  by 
the  assignee  for  the  recovery  of  the  money  (6). 

In  some  instances,  however,  the  legislature  by  the  use  of  When  title 
appropriate  words  gives  the  seisin  and  legal  estate  upon  the  ^^  by 
allotment  only,  and  before  the  execution  of  the  award  (c).      allotment. 

Under  a  statute,  which  directed  that   the  herbage  of  Award  a 
certain  closes  should  be  and  remain  to  the  use  and  benefit  of  ^nUuy 
such  persons  as  the  commissioners  should  appoint,  an  award  declara- 
assigning  the  herbage  to  the  surveyors  of  the  highways  for 
a  certain  township,  and  their  successors  for  the  time  being, 
was  held  good,  as  amounting  to  a  parliamentary  declaration 
of  the  parties  who  were  to  hold  it;  although  the  award 
would  have  been  bad  as  a  common  law  conveyance,  since 
surveyors  of  the  highway  are  not  a  corporate  body.    The 
lord  of  the  manor  in  whom  the  fee  of  the  soil  was  vested, 
was  held  to  be  a  trustee  for  the  surveyors  for  the  time  being 
as  to  the  herbage  (d). 

9 

(z)  Farrer  v.  Billing,  2  B.  &  A.  (c)  Doe  d.  Harris  v,  Saunder,  5 

171 ;    Greathead  v.  Morely,  3  M.  A.  &  E.  664 ;  Kingslcy  v.  Young, 

&  G.  139.  17  Ves.  468 ;  18  Ves.  207 ;  Doe  d. 

(a)  Ellis  V,  AmisoQ,  5  R  &  A.  Duke  of  Beaufort  v.  Keeld,  3  M. 
47.  &  G.  271. 

(b)  Cator  v.  The  Croydon  Canal  (d)  Johnson  v,  Hodgson,  8  East, 
Company,  4  Y.  &  C.  405.  38. 
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VI. — Effect  of  an  award  on  the  parties  and  strangers.-^ 
As  an  examination  of  the  effect  of  an  award  on  parties  and 
others  occupies  many  pages  elsewhere  in  this  work,  we  must 
refer  to  them  for  an  exposition  of  the  effect  of  an  award  on 
infant  parties  (e),  on  corporations  and  corporate  property  (/)i 
on  parties  added  on  the  reference  of  a  cause>  and  on  thoee 
who  have  in  fact  become  parties  by  acquiescence  in  the 
reference  (g) ;  on  agents  (^),  or  attorneys  (i),  who  have 
referred  matters  respecting  their  principals'  interests ;  on 
executors,  both  "when  themselves  parties  to  references 
relating  to  their  testators'  estate,  and  when  only  interested 
as  representing  a  deceased  party  to  the  submission  {k) ;  on 
trustees  (Q,  or  assignees  of  bankrupts  and  insolvents  (m) ; 
on  public  officers,  in  whose  name  by  statute  a  company  are 
to  sue  and  be  sued  (n) ;  and  on  those  who  are  strangers  to 
the  submission  (o). 

Where  the  defendant  had  been  arrested,  a  reference  of  the 
cause  on  the  trial  (a  juror  being  withdrawn  by  consent)  was 
held  not  to  entitle  the  defendant  to  be  discharged  out  of 
custody  at  the  plaintiffs  suit,  even  after  the  award  was 
made ;  since,  as  neither  the  submission  by  rule  of  court, 
nor  the  award,  made  any  provision  for  his  discharge,  the 
intention  of  the  arbitrators  seemed  to  be  that  all  things 
should  remain  in  statii  quo,  until  the  award  was  per- 
formed ( p). 

In  one  instance,  where,  after  an  award  made,  the  plaintiff 
proceeded  in  the  cause  referred,  and  obtained  a  verdict,  the 


(e)  See  P.  I.  ch.  2,  8.  1,  d.  4, 
p.  17;  P.  IIL  ch.  4,  8.  1,  d.2. 

(/)  Att.-Gen.  v.  Clements,  1 
Turn.  &  R.  58.  See  P.  I.  ch.  2, 
8.  I,  d,  6,  p.  20  ;  P.  III.  ch.  4, 8.3, 
d.  2,  charitable  corporations;  P. 
III.  ch.  6,  8.  1,  d.  3,  attachment 
against  corporations. 

O7)  See  P.  I.  ch.  2,  8.  1,  d.  7,  p. 
21  ;  P.  III.  ch.  4,  a  1,  d.  2,  stranger 
consenting  to  award. 

(;i)  See  P.  I.  ch.  2,  s.  2,  d.  1, 
p.  23. 

(i)  See  P.  I.  ch.  2,  8.  2,  d.  2, 
p.  23. 

(k)  See  P.  I.  ch.  2,  s.  2,  d.  4, 
p.    29,  reference  by  executors ; 


P.  m.  ch.  6,  s.  1,  d.  Z,  liability  to 
attachment ;  P.  II.  ch.  3,  s.  3,  d.  8, 
p.  163,  liability  of  party  dying. 

(0  See  P.  I.  ch.  2,  a  3,  d.  1, 
p.  33. 

(m)  See  P.  I.  oh.  S,  a  3,  d.  1, 
p.  31. 

(n)  See  Corpe  v,  Glyn,  3  R  & 
Ad.  801. 

(0)  See  P.  II.  ch.  8»  8. 4,p.  429  ; 
P.  III.  ch.  4,  s.  1,  d.  2,  lialnU^  of 
stranser  in  equity  ;  P.  III.  en.  3, 
8.  5,  d.  3,  award  as  evidence  affect- 
ing strangers. 

(p)  Apdey  v.  Crosley,  Barnes 
64. 
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court  refused  to  set  aside  the  vertlict,  and  left  the  defendant    Pabt  III. 
to  his  remedy  by  action  on  the  arbitration  bond  (q),  ' 

If  a  party,  pending  a  reference,  assign  his  contingent  Assigning 
right  under  the  award,  and  after  an  award  in  his  favour,  ^jght  be- 
receive  the  sum  awarded  from  his  opponent,  an  action  for  K)re  award 
money  had  and  received  will  lie  against  him  at  the  suit  of 
the  person  to  whom  he  has  assigned  his  claim ;  and  if  the 
one  who  has  parted  with  his  interest  pay  the  arbitrator's 
charges  on  taking  up  the  award,  and  receive  jfrom  the  party 
against  whom  the  award  has  been  made,  not  only  the  sum 
awarded,  but  also  that  amount  of  the  costs  of  the  award  for 
which  the  latter  is  made  liable,  the  amount  of  the  costs  so 
paid  over,  as  well  as  the  sum  awarded,  may  be  recovered  by 
the  assignee  in  the  same  action  (r). 

The  effect  of  the  award  on  the  arbitrator,  whether  it  gives  Effect  of 

him  a  right  to  remuneration  (a),  and  what  liability  it  may  the  arbi- 

impose  on  him  in  respect  of  directions  contained  in  it  (t),  or  tra*or. 

in  respect  of  money  or  chattels  deposited  with  him  to  abide 

his  decision  (u),  is  examined  in  the  concluding  chapter  of  the 
previous  part. 

vn.  Effect  of  an  award  on  a  party  bankrupt] — ^The  vali-  '^^JJff,'}^* 
dity  of  the  award  is  not  necessarily  affected  by  a  party,  after  bank- 
entering  into  the    submission,  becoming  bankrupt  before  ™^j^°^ 
the  execution  of  the  award  (x) ;  but  it  may,  nevertheless, 
in  many  cases,  be  enforced  by  action  (y),  by  attachment  (z), 
or  by  entering  up  judgment  and  issuing  execution  in  the 
cause  referred  (a),  as  in  other  cases. 

If,  however,  nothing  but  the  question  of  the  liability  of  a  Effect  of 
party  to  a  debt,  or  of  the  amount  of  a  debt  owing  by  him,  be  ^^^^Jj. 
referred,  and  he  after  the  reference,  but  before  the  award,  vent  Acts 

on  ftiyiLPrt 

become  bankrupt,  and  obtain  his  certificate,  or  be  discharged  of  a  debt. 
under  the  Insolvent  Debtors  Act,  the  fact  of  the  arbitrator 


(q)  Potter  v.  Day,  Pract  Eeg.  (x)  See  P.  II.  ch.  3,  s.  3,  d.  4, 

C.  B.  47.  p.  166,  revocation  by  bankruptcy. 

(r)  Smith  v.  Jones,  1  Dowl.  N.  (y)  Tayler  v.  Marling,  2  M.  <& 

S.  526.  G.  65. 

(*)  See  P.  II.  ch.  11,  b.  1,  p.'473.  (z)  Hemsworth  v.  Brian,  1  C.  B. 

(0  See  P.  II.  ch.  11,  g.  2,  d.  2,  131.     See  P.  III.  ch.  6,  s.  3,  d.  3, 

p.  479.  showing  canse  against  attachment. 

(tt)  See  P.  II.  ch.  11,  s.  2,  d.  3,  (a)  Andrews  v.  Palmer,  4  B.  & 

p.  479.  A.  250.    See  P.  III.  ch.  8. 
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having  awarded  against  him  cannot  preclude  him  from 
claiming  the  benefit  of  the.  statutes  of  bankruptcy  or  in- 
solvency to  relieve  himself  from  liability  in  respect  of  all 
debts  from  which,  had  there  been  no  reference,  the  statutes 
would  have  protected  him.  In  such  case  the  award  will  be 
set  aside  (6),  or  if  the  banki-upt  have  been  taken  on  an 
attachment  before  he  has  obtained  his  certificate,  he  will, 
after  obtaining  it,  be  entitled  to  be  discharged  out  of 
custody  (c). 

But  if  the  award,  besides  ordering  the  payment  of  a  debt 
from  which  the  bankrupt  is  protected  by  the  certificate,  also 
direct  him  to  pay  costs  from  which  he  is  not  so  protected, 
the  award  will  be  enforced  against  him  as  to  the  costs  (d). 

An  award  of  a  sum  certain  creates  a  debt  which  is  prov- 
able  under  a  commission  of  bankruptcy,  and  is  a  good  peti- 
tioning creditor's  debt  (e). 

Where,  after  an  award  for  the  plaintifi^  in  an  action  for 
the  balance  of  an  account,  the  defendant,  before  judgment 
was  entered  on  the  verdict  taken  subject  to  the  reference> 
committed  an  act  of  bankruptcy  by  filing  a  declaration  of 
insolvency,  and  giving  notice  thereof  immediately  to  the 
plaintiff,  the  court  allowed  the  plaintiff  to  prove  as  a  creditor 
for  the  amount  awarded  and  for  interest  and  costs  (/). 

When  a  party  fails  to  perform  the  award,  the  arbitration 
bond  being  forfeited,  the  penalty  becomes  a  debt  sufficient 
until  the  award  be  set  aside,  as  a  petitioning  creditor's  debt, 
to  suppoi-t  a  commission  of  bankruptcy.  The  mere  filing  a 
bill  in  Chancery  to  impeach  the  award  will  not  suspend  its 
eficct,  or  make  the  debt  insufficient  (jf). 


Attorney's 
lien  on  sum 
awarded. 


VIII.  Effect  of  an  award  on  the  attorneys  lien  far  cosia].-^ 
The  attorney  of  the  plaintiff  in  the  cause  referred  has  a  lien 
for  his  costs  upon  a  sum  awarded  to  the  plaintiff,  as  he  has 
upon  a  sum  recovered  by  verdict  and  judgment,  and  if,  after 
notice  of  the  lien,  the   defendant  pay  the  money  to  the 


(b)  R  V,  Bingham,  2  Tyrw.  46. 

(c)  R.  V.  Davis,  9  East,  317; 
Baker's  case,  2  Stra.  1152. 

(d)  R.  V.  Davis,  9  East,  317  ; 
Haswell  v.  Thorogood,  7  B.  &  C. 
705. 


(e)  Autram  v,  Chace,  15  East, 
208. 

(/)  Harding,  Ex  parte,  5  Be 
Gex.  M.  &  G.  367. 

(£f)  Lingood,  Ex  parte,  1  Atk. 
240. 
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plaintiff,  instead  of  to  the  plaintiffs  attorney,  the  latter  may  Part  III. 

compel  a  repayment  to  himself  by  summary  application  to  ^      

the  court,  and  he  will  not  be   prejudiced  by  a  collusive  y"^?'*^^ 
release  from  the  plaintiflF  to  the  defendant  (h).    But  the  of  court  in 
attorney's  right  to  apply  personally  seems  limited  to  the  ^^^^ 
case  of  an  attempt  to  defraud  him. 

An  arbitrator  awarded  that  the  plaintiflF  had  no  claim  on  Not  unless 
the  defendant  in  the  action,  but  ordered  a  third  person,  f^^  '*^ 
party  to  the  reference,  to  pay  the  plaintiff  a  sum  of  money  <ioui>t. 
and  the  costs  of  the  reference.     The  plaintiff  having  subse- 
quently become  a  bankrupt,  his  attorney,  who  claimed  a 
lien  for  his  costs  on  the  sum  awarded,  applied  for  a  rule 
calling  on  the  third  party  to  pay  him  the  amount,  the  latter 
having  declined  to  do  so,  as  the  bankrupt's  assignee  would 
not  sanction  the  payment.     The  court  refused  the  motion  on 
the  ground  that  as  such  a  rule  would,  under  the  1  &  2  Vict, 
c.  110,  8.  18,  have  the  conclusive  effect  of  a  judgment,  it 
would  not  be  granted  unless  the  claim  were  free  from  all 
doubt,  which  the  court  did  not  consider  it  to  be  in  the  case 
before  them  (i). 

In  the  above  case  the  court  also  expressed  a   doubt  Attorney 
whether  the  attorney  could  enforce  his  lien  by  applying  for  h^^^^je 
a  rule  calling  on  the  opposite  party  to  pay.     In  a  later  case  to  pay  him 
the  court  decided  he  could  not.     There  the  arbitrator  found  on^wWch** 
a  verdict  for  the  defendant  in  the  cause,  but  directed  him  to  ^®  claims  a 
pay  the  plaintiff  a  sum  of  money  in  respect  of  the  matters 
in  difference,  and  ordered  the  plaintiff  at  the  same  time  to 
pay  the  defendant  the  costs  of  the  cause  which  were  to 
abide  the  event  of  the  award.     The  defendant,  deducting 
his  costs  of  the  cause,  paid  the  plaintiff's  attorneys   the 
balance.    They  claimed  a  lien  on  the  whole  sum  awarded, 
but  the  court  refused  to  grant  them  a  rule  to  compel  the 
defendant  to  pay  them  the  amount  he  had  deducted  (k). 

If  an  uncertificated  bankrupt  bring  an  action  for  work  When  lien 
done  by  him  subsequent  to  his  bankruptcy,  his  attorney,  if  todSm  of 
the  action  be  referred,  has  a  lien  for  his  costs  of  the  action  asmgneea 
and  reference  on  the  amoimt  awarded  to  the  bankrupt  para-  banib^t. 

(h)  Onnerod  v.  Tate,    1   East,  (i)  Holcroft  v.  Mauby,  2  D.  & 

464 ;  Symonds  v.  Mills,  8  Taunt.      L.  319. 
526,  (k)  Dunn  v.  West,  10  C.  B.  42(J. 
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mount  to  the  claim  of  the  assignees :  and  if  in  consequence 
of  a  claim  by  the  assignees  the  defendant  refuse  to  pay  the 
amount  to  the  bankrupt,  and  an  action  be  commenced  in  the 
bankrupt's  name  on  the  award,  the  defendant  may  obtain  an 
interpleader  rule  calling  on  the  assignees  to  contest  their 
right  as  against  the  attorney  (I). 

The  ninety-third  rule  of  H.  T.  2  W.  IV.  (m),  which  pro- 
vides that  "  no  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  hen  for 
costs  in  the  particular  suit  against  which  the  set-off  is 
sought,  provided,  nevertheless,  that  interlocutory  costs  in  the 
same  suit,  awarded  to  the  adverse  party,  may  be  deducted," 
is  quite  unqualified  in  its  terms,  and  embraces  causes  re- 
ferred as  well  as  causes  which  are  pursued  to  their  legal 
result  in  court  (n\  The  above  rule  of  court  is  adopted 
verbatim  in  the  Reg.  Gen.  of  Hilary  Term,  1853,  and  forms 
the  63rd  rule. 

Previous  to  this  rule  the  practice  of  the  courts  did  not 
coincide.  In  the  Common  Pleas,  where  an  arbitrator 
awarded  the  costs  of  a  nonsuit  to  be  paid  by  the  plaintiff, 
and  a  larger  sum  in  respect  of  matters  not  in  the  cause  to 
be  paid  as  a  debt  by  the  defendant,  the  plaintiff  was  held 
entitled  without  motion  to  a  set-off,  without  regard  to  the 
lien  of  the  defendant's  attorney.  In  the  other  courts  the 
lien  of  the  attorney  was  treated  as  paramount  to  the 
equitable  claims  of  the  parties  against  each  other  (o). 

But  in  the  same  Court  of  Common  Pleas,  on  a  reference 
of  an  action  of  ejectment  and  all  matters  in  difference,  the 
arbitrator  awarded  a  verdict  for  the  plaintiff,  but  directed 
him  to  pay  the  defendants  oOL  as  compensation  for  some 
buildings  erected  by  them.  The  court  directed  that  the  sum 
awarded  the  defendants  should  be  set  off  against  the  costs  of 
the  lessor  of  the  plaintiff,  saving  the  lien  of  the  defendants' 
attorney  (p). 

Since  the  rule  of  H.  T.  2  W.  IV.  the  Court  of  Exchequer 
made  absolute  a  rule  for  setting  off  the  defendant's  costs  in 


(/)  Jones  V.  Tumbull,   2  M.  & 

W.  601. 

(m)  Reported  3  B.  k  Ad.  388. 

(n)  Cowell  i\  Bctteley,  10  Bing. 
432.  See  Figes  r.  Adams,  4  Taunt. 


632. 

{<))  Figes  V,  Adams,  4  Taunt. 
032. 

(p)  Doe  d.  Swiuton  v.  Sinclair, 
5  Dowl.  26. 
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an  action  referred  and  found  for  him  af'ainst  a  larger  sum   p^t  m. 

CH.  I. 

awarded  to  the  plaintiff  for  matters  out  of  the  cause,  but  L_l- 

added  the  proviso  that  the  set-off  should  be  subject  to  the 
lien  of  the  plaintiff's  attorney  for  his  costs  (3). 

Where  cross  actions  were  referred,  and  the  arbitrator  Setting  off 
directed  judgment  for  a   certain  sum   for  the  respective  fud^ent?. 
plaintiffs  in  each,  the  court  refused  to  allow  one  judgment  to 
be  set  off  against   the   other  without  first  satisfying  the 
attorney's  lien  (r). 

In  a  later  case  the  plaintiff's  attorney  in  the  name  of  his 
client  obtained  a  rule  for  the  defendant  to  pay  the  amount 
awarded  against  him  without  regard  to  the  defendant's 
claim  against  the  plaintiff  as  a  judgment  creditor  in  another 
action  (s). 

IX.  Effect  of  altering  an  award.] — The  court  has  no  power  Alteration 
to  alter  or  amend  the  award  (t),  by^thr^ 

Notwithstanding  the  many  old  decisions,  which  show  that  court, 
an  arbitrator,  after  once  publishing  his  award,  cannot  alter  ^y  *^^ 

n       i-i  /.  ^1  ,         arbitrator. 

its  terms  to  correct  an  error,  the  Court  of  Chancery  has 
recently  held  valid  a  second  award,  the  first  award  by  mis- 
take not  having  been  drawn  up,  as  the  arbitrator  intended  to 
award,  and  therefore  not  expressing  his  mind  (u).  A  By  a  party, 
material  alteration  by  a  party  interested  in  the  award  would 
probably  have  a  very  serious  effect,  and  might  avoid  the 
instrument  altogether  (a?). 

Where  there  was  a  mistake  in  the  recital  of  the  umpirage  By  a 
in  the  Christian  name  of  one  of  the  arbitrators  who  ap-  ^**^^®^- 
pointed  the  umpire,  an  alteration  made  by  a  stranger  subse- 
quently to  the  publication  of  the  award  by  striking  out  the 
wrong  and  inserting  the  right  Christian  name,  the  court 
held  did  not  vitiate  the  award,  but  left  it  in  the  stale  in 
which  it  was  before  the  alteration,  the  mistake  being  im- 

(q)  Caddell  r.   Smart,  4  Dowl.  91 ;  Moore  v,  Butlin,  7  A.  &  E 

7G().  595. 

(r)  Domett  v.  Hellyer,  2  Dowl.  (w)  Mordue  v.  Palmer,  22  July 

5^-  ^  1870,  W.  N.  206.  See  P.  11.  oh.  3, 

<«)  Brearey  t?.  Kemp,  24  L.  J.  s.  1,  d.  3,  p.  135. 
Q.  B.  310.  -  —     ^ 

(0  Hall  v.    Alderson,  2   Bing. 
476;  Wood  v.  Duncan,  7  Dowl. 


(x)  Henfree  v.  Bromley,  6  East, 
308  ;  Pigott's  case,  1 1  Rep.  27,  a. 
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Part  III.   material.     The  court,  howerer,  added,  that  if  the  alteration 

fro    T 

'         had  been  made  in  any  material  part  it  woxild  have  been 

Material     fatal  (y).     In  an  earlier  case,  however,  just  cited,  where  the 

alteration  by  the  arbitrator,  though  in  a  material  point,  was 

treated  simply  as  nugatory,  it  was  likened  to  a  spoliation  by 

a  stranger,  as  if  that  was  simply  void  (z). 


(y)  Trew  v.  Burton,  1  C.  &  M.  (z)  Hcnfree  r.  Bromley,  6  East, 

533.  308. 


CHA.PTER  11. 
PERFORMANCE  OF  THE  AWARD. 

How  the  award  is  to  be  performed  forms  the  subject  of  the   Part  hi. 
present  chapter.  ^^'  ^^' 

The  first  section  shows  generally  what  sort  of  performance  Contents 
is  required ;  the  second  is  confined  to  an  examination  of  the  aecond 
proper  mode  of  compliance  with  an  award  directing  the  <^^P*<^'"' 
execution  of  a  deed,  such  asva  conveyance  or  a  release. 


ur- 


SECTION  I. 

WHAT  A  SUFFICIENT  PERFORMANCE  OF  THE  AWARD. 

An  award  is  to  receive  a  liberal  and  sensible  construction,  ivi 
and  as  far  as  possible  to  be  governed  by  the  intent  of  the  ^^J^f^^^ 

*  ^  ^     ^  -^  ^  within  a 

arbitrator;  therefore,  if  the  arbitrator  award  a  thing  to  be  reasonable 
done,  without  saying  within  what  time^  the  party  shall  have    ^^' 
a  reasonable  time,  because  it  must  be  presumed  that  the 
arbitrator  intends  all  things  necessary  to  the  doing  the  thing 
he  directs ;  and  a  reasonable  time  is  necessary  (a). 

Though  an  award  cannot  be  made  part  at  one  time  and  Per- 
part  at  another ;  yet  it  may  be  performed  part  at  one  time  at'^eral 
and  part  at  another ;  for  the  nature  of  the  thing  may  require  ^^^»- 
performance  at  different  places  and  times  (&). 

Each  party  is  bound  to  perform  the  award,  and  to  comply 
with  its  directions,  as  far  as  regards  himself. 

As  the  making  the  award  is  as  much  within  the  knowledge  Farty 
of  one  as  of  the  other,  no  notice  of  its  being  made  is  ncces-  take  notice 
sary  to  impose  the  duty  of  obedience  (c).  ^^  award. 

(a)  Bac.  Ab.  Arb.  F. ;  Freeman         (6)  Bac.  Ab.  Arb.  F. 
V,  Bernard,  1  Salk.  69.  (c)  Child  v.   Honleu,  2  Bulst. 
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Part  III.  But  if  money  or  any  other  chattel  be  deposited  in  the 
CH.  II.  s,  1.  hands  of  a  stakeholder  to  abide  the  award,  it  is  not  his  duty 
stake-  to  take  notice  of  the  award,  but  he  should  retain  the  property 
bound  to  ^^  ^^^^  possession,  until  the  arbitrator's  judgment  has  been 
take  notice  communicated  to  him  (d), 

of  award 

Part  must  ^^^^  party  directed  to  do  any  act  must  substantially  comply 
obeyaward  "with  the  requisitions  of  the  award. 

tially?"^"  ^^  ^^  action  by  a  husband  and  wife  (the  husband  being 

Award  to  made  a  party  unwillingly)  respecting  the  right  of  the\sife 
to  wS°^^^  to  an  annuity,  the  award  ordered  the  arrears  of  the  annuity 
to  be  paid  to  the  wife ;  it  was  held  to  be  no  answer  to  an 
attachment  for  non-payment  to  her,  that  her  husband  had 
previously  demanded  them,  and  that  they  had  been  paid  to 
him,  it  being  evident  that  the  payment  to  the  husband  was 
clearly  collusive,  and  it  having  been  known  to  the  party  in 
default,  that  it  was  intended  by  all  parties,  that  the  wife 
should  enjoy  the  fruits  of  the  action,  if  the  decision  were  in 
her  favour  (e). 
To  keep  An  award  by  commissioners  under  an  inclosure  Act  directed 

clwinsed.  *^^^  *^®  owners  of  lands,  over  which  a  cei-tain  drain  passed, 
should  cleanse  and  keep  the  same  of  a  sufficient  width  and 
depth  to  carry  off  the  water  "  intended  to  run  down  the 
same."  Tlie  occupier  of  a  close  by  which  the  drain  passed, 
and  whose  lands  were  drained  by  it,  subsequently,  for  the 
better  draining  of  his  lands,  opened  a  sough  or  under-drain 
into  the  awarded  drain.  It  was  held  that  this  method  of 
draining  not  being  contemplated  by  the  award,  the  owner 
of  land  lower  down,  across  which  the  drain  ran,  was  not 
bound  to  keep  the  awarded  drain  of  sufficient  capacity  to 
carry  oflf  the  additional  water  which  was  poured  into  it  by 
the  sough  (/). 
Party  must  The  award  must  be  performed  by  the  parties  as  far  as 
far  M^**  they  lawfully  can  ;  and  if  several  matters  be  directed  to  be 
lawful  and  done,  all  within  the  arbitrator's  power  to  order,  it  is  no 
answer  to  an  attachment  for  non-performance  of  the  award 
that  as  to  one  of  the  matters  it  is  out  of  the  party's  jMjwcr 

« 

143  ;  Gable  v.  Moss,  1  Bulst.  44  ;  (e)  Wynne  v.  Wynne,  4  M.  &  G. 

Arclib.  PI.  &  Ev.  90, 2n(l  ed. ;  Bell  253,  S.  C.  1  Dowl.  N.  S.  723. 

T.  TSventynmn,  1  Q.  B.  766.  (/)  Sharpe  v,  Hancock,  7  M.  & 

(d)  AVilkinson  v,  Godefroy,  9  A.  G.  354. 
&  E.  536. 
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to  do  it,  or  that  compliance  would  subject  him  to  an  action,  Part  hi. 
if  he  have  done  nothing  to  show  his  willingness  to  obey  the  ^"  "'^"  ^; 
award. 

Hence,  where  an  umpire  directed  a  defendant  to  prostrate  Award  to 
some  weirs  of  which  he  was  a  proprietor,  and  also  another  ^^^^ 
weir  in  which  he  had  only  a  share,  and  then  said  he  made 
his  award  only  to  extend  so  far  as  any  right  or  interest  the 
defendant  possessed,  it  was  held  by  the  court  that  it  was  the 
defendant's  duty  to  obey  as  far  as  he  could,  and  that  if  he 
could  not  remove  his  share  of  the  latter  weir  without  being 
liable  to  an  action  for  trespass,  that  would  be  an  answer  to 
that  part  of  the  award  (g). 

If  an  award  direct  a  party  to  reinstate  premises,  which  ^^7®"^" 
he  has  wrongfully  pulled  down,  and  to  restore  tfiem  exactly  premises 
as  before  would  be  a  violation  of  the  provisions  of  a  building  §^^ 
Act  passed  subsequent  to  their  original  erection,  the  party  is 
bound,  under  the  order  to  reinstate,  to  erect  the  premises 
anew,  but  in  conformity  with  the  provisions  of  the  statute, 
the  increased  expense  of  such  erection  having  been  cast  upon 
him  by  his  own  conduct  (h). 

Where  the  lessees  of  some  lands  and  coal  mines  found  or  To  dig  for 
to  be  found,  covenanted  to  sink  for  coal  as  far  as  could  and 
ought  to  be  accomplished  by  persons  acquainted  with  the 
nature  of  collieries  and  as  in  such  cases  was  usual  and  cus- 
tomary, and  immediately  to  erect  such  fire-engines  as  should 
be  necessary ;  an  award  ascertaining  the  damages  occasioned 
by  their  default  to  do  so,  further  directed,  that  the  lessees 
should  sink  to  and  through  the  coal  mines  demised,  and  erect 
fire-engines   thereon  ready  and  complete  for  working  the 
mines  and  getting  the  coals  according  to  the  terms  of  the 
lease  before  a  certain  day ;  it  was  held  that  they  had  sufii- 
ciently  performed  the  award  on  their  showing  that  they  had 
sunk  for  coal  as  far  as  they  could  and  ought  in  the  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as 
was  usual  and  customary  in  such  cases,  and  that  no  coal 
could  be  got  worth  working  (i). 

Upon  an  award  for  the  payment  of  money  at  a  particular  ^^^ty  to 
time  and  place,  the  party  who  is  to  pay  ought  to  come  and  tender 

(g)  Doddington  v.  fiailward,  7      Bing.  410. 
Dowl.  040.  (0    Hanson    v.    Boothman,  13 

(h)   Doddington    r.    Hudson,   1      East,  21. 
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Part  III. 

CU.  II.  8.  ]. 

Must  seek 
out  party 
entitled. 


Must  get 

costs 

taxed. 


When  not 
paying 
rent  a 
breach  of 
award. 


When  pro- 
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Boit  a 
breach. 

Entering 
continu- 
ance. 


By  at- 
torney. 


tender  tlie  money  at  the  time  and  place,  even  if  the  other 
party  be  not  there  to  receive  it  (k). 

A  sum  directed  by  an  award  to  be  paid  for  arrears  of  rent  of  a 
house  is  a  sum  in  gross  payable  without  demand,  and  the  party 
directed  to  pay  must  seek  out  him  who  is  to  receive  it  (Q. 

So  where  the  award  orders  the  defendant  to  pay  the  plain* 
tiff  on  a  specified  day  his  costs  of  suit,  to  be  taxed  by  the 
proper  officer,  it  is  incumbent  on  the  defendant  to  procure 
them  to  be  taxed  ready  for  payment  on  the  day  (m). 

If  the  arbitrators  award,  that  the  defendant  shall  "enjoy 
a  house  paying  rent  to  the  plaintiff,"  the  arbitration  bond  is 
forfeited,  if  the  defendant  fail  in  the  payment.  The  payment 
of  the  rent  is  not  a  mere  condition,  on  non-performance  of 
whi6h  the  estate  of  the  defendant  is  to  cease  (n).  But  if  the 
award  be,  that  one  shall  make  a  lease  for  years  to  the  other, 
rendering  certain  rent  to  the  lessor ;  and  the  lessor  make  the 
lease,  but  the  rent  be  not  paid,  the  non-payment  of  the  rent 
is  no  breach  of  the  arbitration  bond,  but  distress  or  an  action 
of  debt  for  the  rent  are  the  proper  remedies.  If,  however,  the 
award  direct  the  lessee  to  pay  the  rent  the  bond  is  forfeited 
by  non-payment  (o). 

An  award  directing  all  suits  between  A.  and  B.  to  cease  is 
not  broken  by  A.  prosecuting  a  suit  against  B.  and  oUiers 
jointly  (p). 

An  award  that  the  plaintiff  should  not  prosecute  nor  proeeed 
in  an  action  in  the  same  term,  was  held  not  to  be  broken  by 
the  entry  of  a  continuance  from  term  to  term,  for  without 
such  entry  the  party  could  never  afterwards  have  gone  on 
with  bis  action  (q).  If  the  award  be  that  he  shall  not  con- 
tinue the  action,  it  is  a  breach  if  he  continue  it  by  attorney, 
but  not  80  if  the  attorney  enter  the  continuance  without  his 
privity  (r). 

The  court  has  no  power  to  order  an  award  to  be  delivered 
up  to  be  cancelled  on  paying  the  amount  awarded  (s). 


{k)  Doyley  v.  BurtoD,  1  Loixl 
Raym.  533. 
(Q  Furser  v,  Prowd,  Cro.  Jac. 

423. 

(«i)  Candler  v.  Fuller,  Willes, 

62. 
(?i)    Parsons   v.    Parsons,    Cro. 

Eliz.  211. 


(o)  Anon.  F.  Moore,  3,  pi  8. 

(p)  Bamardiston  v.  Fowler,  10 
Mod.  204. 

(q)  Gray  v.  Gray,  Cro.  Jac  525. 

(r)  Gray  v.  Gray,  Cro.  Jac  525. 

(s)  Symonds  v.  Mills,  8  Taxmi. 
526. 
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SECTION   II. 

PERFORMANCE  OF  AN  AWARD  DIRECTING  THE  EXECUTION  OF 

A  DEED. 

Where  the  arbitrator  directed,  that  on  payment  of  the   ^^^'^  ^^^ 
mortgaged  debt,  the  mortgagee  should  reassign  the  mort- 


gaged land,  the  duty  of  reassigning  was  held  to  attach,  J^cg|.®][o 
Tvithout  any  request  from  the  mortgagor.     And  this  distinc-  execute 
tion  was  taken  by  the  court,  that  no  request  was  necessary,  necessary, 
because  the  reassignment  might  have  been  made  without 
the  presence  of  both  parties,  but  that  it  would  have  been 
otherwise  had  the  duty  been  to  reinfeoff,  because  the  in- 
tended feofifee  must  have  been  present  to  receive  the  Kvery  (t). 

When  the  award  orders  conveyances  of  real  or  personal  who  to 
property,  difficulties  often  arise  as  to  which  of  the  parties  is  ^nTtrader 
to  prepare  and  bear  the  expense  of  the  instmraents,  and  theconvey- 
tender  them  for  execution.  ^Sution. 

In  an  old  case  it  is  said,  if  a  man  be  awarded  to  convey  an 
estate  to  another  person  by  such  a  time,  he  is  to  procure  the 
conveyances  to  be  made ;  or  to  convey  an  estate  to  another 
by  such  conveyances  as  shall  be  approved  of  by  such  a 
counsel,  he  is  certainly  to  prepare  the  conveyances,  and  to 
procure  them  to  be  approved  of  by  that  counsel  (u). 

In  a  modern  instance,  where  the  award  directed  the  lessor 
of  the  plaintiff  to  pay  the  defendant  a  certain  sum  for  a  piece 
of  copyhold  land,  and  that  the  defendant,  in  consideration  of 
tjiat  sum,  should,  at  the  costs  and  charges  of  the  former,  sur- 
render the  land  to  his  use,  and  that  on  such  surrender  being 
made  and  delivered  to  him,  he  should  pay  the  defendant  the 
price  awarded ;  it  was  decided  by  the  court  that  it  was  the 
defendant's  business  to  prepare  and  execute  the  surrender,  or 
at  all  events  to  give  notice,  that  she  would  attend  on  the 
steward  of  the  manor  to  make  it.  It  was  proved  that  the 
defendant  was  requested  to  make  the  surrender,  and  that  an 
offer  was  made  to  pay  the  price  awarded,  and  the  costs  of  the 

(t)  Rosae  v,  Hodges,  I  Ld.  Rajrm.         (u)  Candler   v.    Fuller,  AVilles, 
233.  62. 
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surrender,  upon  the  surrender  being  effected  by  the  defen- 
dant ;  and  the  court  granted  an  attachment  against  her  {x). 

It  being  referred  to  an  arbitrator  to  decide  whether  a  con- 
tract subsisted  for  the  purchase  of  some  land,  and  the  award 
finding  that  the  contract  was  in  force,  and  directing  the  de- 
fendant to  perform  it,  and  to  pay  a  certain  sum  on  the  con- 
veyance of  the  land  by  the  plaintiff  to  him ;  it  was  held  that 
in  order  to  bring  the  defendant  into  contempt  for  non-per- 
formance, the  plaintiff  should  have  executed  and  tendered  a 
conveyance  to  the  former  and  asked  for  the  money  (y). 

Both  this  case  and  the  preceding  one  {z)  were  decided  on 
what  was  supposed  to  be  the  general  rule  respecting  the  duty 
of  a  vendor  on  a  contract  for  sale,  to  prepare  and  tender  the 
conveyance  for  the  execution  of  the  vendee.  But  it  seems, 
from  the  last  edition  of  Sir  Edward  Sugden's  work  on  Ven- 
dors and  Purchasers,  that  the  rule,  which  never  was  sanc- 
tioned by  the  practice  of  conveyancers,  has  ceased  to  be  law. 

The  effect  of  what  is  there  stated  ma}**  be  thus  abridged : 
When  the  contract  for  sale  of  lands  is  silent  respecting  the 
preparation  and  costs  of  the  conveyance,  it  seems  now  to  be 
settled  law,  notwithstanding  ancient  cases,  and  many  dicta  to 
the  contrary,  that  it  is  the  duty  of  the  purchaser,  at  his  own 
expense,  to  prepare  and  tender  the  conveyance  to  the  vendor 
for  execution.  If  the  agreement  expressly  require  the  pur- 
chaser to  prepare  and  bear  the  expense  of  the  conveyance, 
it  was  always  clear  that  the  vendor  need  not  tender  a  con- 
veyance. But  when  the  conveyance  is  to  be  prepared  at  the 
expense  of  the  vendor,  and  there  is  nothing  in  the  agree- 
ment to  show  who  is  to  prepare  it,  it  has  been  decided  that 
the  duty  of  preparing,  as  well  as  paying  for  the  instruments, 
falls  on  the  vendor  (a). 

Very  often  the  direction  in  the  award  is  to  assign  upon 
request.  When  such  is  the  case,  the  instrument,  of  which 
execution  is  requested,  should  precisely  agree  with  the  terms 
of  the  award,  or  refusal  to  execute  it  would  probably  be  no 
breach. 


(x)  Doe  d.  Clarke  v.  Stillwell,  8 
A.  &  E.  645. 

(y)  Standley  v.  HemmiDgton,  6 
Taunt.  661. 

(z)  Doe  d.  Clarke  v.  Stillwell,  8 


A.  &  E.  645. 

(a)  Sugd.  Vend,  and  Porch,  vol. 
1,  p.  262,  11th  ed.  See  the  casei 
there  cited. 
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An  award  directed  the  defendant  to  assign^  according  to  Part  III. 
law,  a  certain  interest  to  one  Duncan,  upon  request.  The  ^"'  "'  ^ 
assignment  tendered  to  the  defendant  for  execution  was  an 
assignment  to  Duncan,  his  executors,  administrators,  and 
assigns ;  it  was  objected  that  the  assignment  tendered  was 
too  large  in  its  terms,  and  Lord  EUenborough  was  inclined 
to  think  a  personal  assignment  to  Duncan  himself  might  be 
meant ;  the  case,  however,  was  ultimately  compromised  (6). 

If  an  arbitrator  direct  a  party  to  execute  a  deed,  it  is  no  Demand- 
excuse  for  non-performance  that  the  deed  was  tendered  for  tiwi  by^^ 
execution  by  a  person  not  authorized  by  power  of  attorney  ^«?ent. 
to  make  the  demand.     It  is  sufficient  if  the  person  present- 
ing the  instrument  were  authorized  so  to  do,  and  an  attach- 
ment will  issue  on  refusal.     Demanding  payment  of  money 
awarded  is  considered  by  the  court  to  stand  on  a  very  dif- 
ferent footing  from  demanding  execution  of  a  deed  (c). 

If  one  party  be  ordered  to  pay  a  sum  of  money,  and  the   Award  to 
other,  on  the  receipt  thereof,  to  execute  a  release,  the  latter  release  on 
by  refusing  the  sum,  cannot  free  himself  from  his  liability  to  P*y™®°^ 
perform  the  award,  but  must  execute  the  release  on  the 
money  being  tendered  to  him  (of). 

If  the  award  direct  payment  to  be  made  to  a  party  or  his  Death  of 
assigns  within  a  specified  period,  and  that  on  the  payment  ^fo^ 
each  party  should  give  the  other  a  release,  and  the  party  who  payment, 
is  to  receive  the  money  die  before  the  time  has  expired,  pay- 
ment must  be  made  to  his  personal  representatives,  though 
not  named  in  the  award,  and  the  representative  is  bound  to 
give  a  release  of  all  demands  the  deceased  has  against  the 
other  (e). 

Where  an  arbitrator  exceeds  his  authority  in  awarding  a  Award  of 
release  of  all  claims  until  the  time  of  the  award,  instead  of  tfm^o^f  *^ 
limiting  it  to  the  date  of  the  submission,  if  the  party  execute  award, 
a  release  to  the  time  of  the  submission,  this  is  a  good  per- 
formance of  the  award  (/). 
If  the  defendant,  being  ordered  to  execute  a  release  to  the  Delivering 

release  to 

[b)  Russell    V.    Headington,    1  Lnmley  v.  Hutton,  Cro.  Jac.  447 ; 
Stark.  13.  Simon  v.  Gavil,  1  Salk.  74. 

(c)  Kenyon  v.  Grayson,  2  Smith,  (c)  Dawney  v.  Vesey,  2  Vent. 
01.  249. 

{d)  Squire  v.    Grevett,    2    Ld.  (/)  Stevens  v.  Matthews,  1  Ld. 

Baym.  961  ;   Liniien  v.  William-      Eaym.  116 ;  Marks  v.  Marriot,  1 
son,  RoUe  Ab.  Arb.  K.  16,  p.  254 ;      Ld.  Eaym.  114. 
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stranger 
ff»r  ])laiii- 
tiff's  uac. 


Award  to 
execute  in- 
demnity. 


Award 
that  plain- 
tiif  ahall 
stand 
acquitted 
of  a  suit. 


Award  to 
acquit  of  a 
debt 


plaintiff,  deliver  a  release  properly  executed  to  a  stranger,  to 
the  use  of  the  plaintiff,  which  the  latter  refuses  to  accept, 
such  tender  and  refusal  may  be  pleaded  as  a  good  perfonn- 
ance  of  the  award,  if  no  particular  place  be  mentioned  for  the 
delivery  (g). 

If  the  arbitrator  direct  a  party  to  execute  a  bond  or  cotc- 
nant  indemnifying  another  against  the  costs  of  an  action,  and 
the  party  execute  the  bond  or  covenant,  the  remedy  on  the 
arbitration  bond  is  gone ;  and  in  case  of  a  failure  to  save  the 
party  harmless,  proceedings  must  be  taken  on  the  indemnity 
bond  or  covenant  (h). 

In  debt  on  bond  for  non-performance  of  an  award,  "that  a 
suit  in  Chancery  shall  cease,  and  that  the  plaintiff  shall  stand 
acquitted  of  it,"  it  is  a  sufficient  plea  that  the  defendant  did 
not  prosecute  the  suit,  and  that  the  plaintiff  "  staret  inde 
quietus,"  for  the  award  orders  no  act  to  be  done  by  the  party, 
but  says  that  by  virtue  of  the  award  he  shall  stand  acquitted. 
The  mere  filing  a  fresh  bill  in  Chancery  for  the  same  matter 
is  no  breach  of  the  award,  for  until  a  subpoena  issues  on  the 
bill  the  party  is  not  damnified.  But  if  one,  being  bound  to 
save  another  harmless,  obtain  a  process  against  him,  this  is  a 
clear  breach  of  the  award  (i). 

On  an  award  that  one  "  shall  acquit  the  other  of  such  a 
debt  or  suit,"  it  is  not  sufficient  to  save  the  latter  hannless, 
but  the  party  directed  to  acquit  ought  to  procure  an  actual 
discharge  (k).  So,  if  one  has  a  rent-charge  out  of  the  lands 
of  another,  and  as  touching  this  they  submit  to  an  award,  and 
the  arbitrator  award  for  the  latter  "quod  staret  quietus" of 
the  rent,  he  who  has  the  rent  ought  to  release  the  same  to 
the  other,  for  to  be  quit  of  the  rent  supposes  the  deman«l  not 
in  being  (/). 


{(j)  Alford  V.  Lea,  2  Leon.  110, 
S.  C.  Cro.  Eliz.  64 ;  Freemau  r. 
Drew,  2  Leon.  181. 

(/i)  PhilJips  V.  Knightly.  1  Bar- 
nard, 463. 

(j)  Freeman  v.  Sbeen,  Cro.  Jac. 
339,  S.  C.  2  Biilst.  93;  2  Rolle 


Rep.  7.  - 

{k)  Freeman  v.  Sheen,  Ci-o.  J>C' 

339,  S.  C.  Bulst  93.  _  , . 

(0  Freeman  v.  Sheen,  2  ^ 

93,  per  Doddridge,  J. ;  Bac.  Aix 

Arb.  F. 


CHAPTER  III. 

THE  AWARD  AS  A  GROUND  OP  ACTION  OR  DEFENCE 

AT  LAW. 

Of  the  various  modes  of  enforcing  awards,  the  most  universal   ^^^  ^'^• 
is  that  by  action  at  common  law.  An  award  may  either  form  — '- —  - 
the  ground  of  an  action,  or  may  be  used  to  resist  a  claim  of°5J^^hird 
attempted  to  be  asserted  by  action.     Both  these  uses  are  chapter, 
considered  in  the  present  chapter. 

The  first  section  shows  how  to  enforce  an  award  by  action, 
and  the  various  kinds  of  actions  available  according  to  cir> 
cumstances. 

Section  two  points  out  how  to  state  an  award  in  pleading, 
with  the  necessary  averments. 

The  effect  of  an  award  when  pleaded  as  an  answer  to  a 
claim,  is  examined  in  the  third  section. 

The  fourth  declares  what  sort  of  answer  may  be  pleaded  to 
defeat  a  claim,  or  invalidate  a  defence  resting  on  an  award 
pleaded  by  an  opponent. 

The  fifth  section^  after  discussing  the  mode  of  proof  of  the 
submission  and  award,  investigates  the  effect  of  an  award  in 
evidence,  as  between  the  parties,  and  as  regards  strangers  ; 
and  concludes  by  pointing  out  how  an  award  put  in  evidence, 
may  be  impeached  by  evidence  in  reply. 


SECTION  I. 

HOW  TO   ENFORCE  AN  AWARD  BY  ACTION. 

I.  An  moarcl  a  ground  of  action.] — An  award  may  be  ^»  *c*>o« 
enforced  as  of  right  by  action,  whether  the  submission  be  by  enforce 

award. 
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When 
action  only 
remedy. 


Costs  of 
reference 
need  not 
be  taxed 
l>efore 
action. 

Semblenot 
costs  of 
award 
alone. 


parol,  by  writing  not  under  seal  (a),  by  bond  (6),  or  deed  (c), 
by  judge's  order  (d),  order  of  Nisi  Prius  (e),rule  of  court  (/), 
or  order  of  equity  (g),  or  the  award  be  one  giving  compen- 
sation under  the  Lands  Clauses  Act  (A). 

An  action  is  the  only  remedy  at  law  for  disobedience  to  the 
awards  in  cases  where  the  submission  cannot  be  made  a  rule 
of  court,  and  no  statute  provides  for  a  special  mode  of  enforce- 
ment. In  other  cases,  although  the  award  be  one  over 
which  the  courts  may  exercise  a  summary  jurisdiction,  they 
will  in  general,  if  its  validity  be  doubted,  decline  either 
to  enforce  it  by  attachment,  or  to  set  it  aside,  and  will  leave 
the  parties  to  discuss  the  objections  to  it  in  an  action  (i). 
This  observation  of  course  only  applies  to  objections  which 
can  be  taken  to  it  in  an  action,  and  therefore  will  not 
attach,  when  the  award  is  questioned  on  the  ground  of 
any  alleged  mistake  or  misconduct  of  the  arbitrator,  which 
we  shall  see  further  on,  cannot  be  pleaded  or  proved  in  an 
action  (j). 

When  the  award  gives  the  costs  of  the  reference  but  does 
not  iix  the  amount,  they  need  not  be  taxed  before  an  action 
be  commenced  to  recover  them.  But  it  seems  they  ought  to 
be  taxed  before  trial  {k). 

This  necessity  of  having  the  costs  taxed  does  not  seem 
to  exist,  when  the  costs  of  the  award  paid  to  the  arbi- 
trator are  alone  sought  to  be  recovered  from  the  defendants, 
and  there  is  no  suggestion  that  his  charges  are  excessive  (Z). 


(a)  Hodsden  i>.  Harridge,  2 
Saund.  62  b.  d. 

(6)  Winter  v,  Whit«,  3  Moore, 
674 ;  Ferrer  v.  Oven,  7  B.  &  C. 
427. 

(c)  Tomlin  v.  Mayor  of  Ford- 
wicb,  6  N.  &  M.  594. 

(d)  Still  v.Halford,4Camp.  17; 
Stalworth  v.  Inns,  13  M.  &  W. 
466 ;  Wharton  t?.  King,  1  Moo.  & 
Rob.  96  ;  Lievesley  v.  Gilmore,  36 
L.  J.  O.  P.  351  ;  S.  C.  L.  R.  IC.  P. 
670. 

(e)  Bonner  v.  Charlton,  5  East, 

139. 

(/)  Fremenhere  v.  Tresillian,  1 
Sid.  452  ;  Carpenter  v,  Thornton, 
3  B.  &  A.  52. 

(g)  Dowse  v.  Coxe,  3  Bing.  20. 


(h)  Bucdeuch,  Dnke  V.  Metropo- 
litan Board  of  Works,  L.  R.  6  App. 
Cas.  418  ;  S.  C.  below  L.  R.  3  Ex. 
306;  on  appeal  L.  R.  5  Ex.  221. 

(t)  Stalworth  v.  luns,  13  M.  & 
W.  466. 

U)  Hall  &  Hinds,  In  re,  2  M.  & 
G.  847.  See  post,  s.  4,  d.  3,  s,  5, 
d.  4.    - 

(k)  Holdsworth  v.  Wilson,  82 
L.  J.  Q.  B.  289,  S.  C.  3  B.  &  S.  1, 
reversing  Holdsworth  v,  Barsham, 
31  L.  J.  Q.  B.  145;  S.  C.  2  B.  &  S, 
480  ;  Lewis  v,  Rossiter,  44  L.  J. 
Ex.  136. 

(0  Threlfall  v.  Fanshawe,  19  L. 
J.  Q.  B.  334.  See  P.  II.  ch.  7,  s.  1, 
d.  3,  p.  372. 
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Where  two  parties  agree  to  employ  an  arbitrator  and  one  PabtIII. 
pays  a  sum  to  take  up  the  award,  he  may,  in  the  absence  of  °' '"'  ^'  ' 
any  provision  to  the  contrary,  recover  a  moiety  from  the  Action  for 
other  party  in  an  action  for  moiiey  paid  (?w). 


costs  of 
award. 


II.  Enforcing    award    by  assumpsit.] — The    distinction  Assumpsit 
between  different  classes   of  actions  was  more  important  Bubmissbn 
formerly  than  now.    It  may  be  sufficient  to  say  that  the  old  was  not 
action  of  assumpsit  lay  to  enforce  an  award  when  the  sub- 
mission was  not  under  seal  (n),  for  each  instalment  of  money 
awarded   (o),  against  parties  contracting  jointly  or  seve- 
rally (p),  and  against  executors  (5).  An  assignee  of  an  interest 

under  the  award  could  not  sue  in  his  own  name  (r),  but  a 
bare  trustee  could  («),  so  could  one  party  sue  the  other  to 
recover  a  moiety  of  the  costs  of  taking  up  the  award  (t), 

III.  Enforcbig  award  by  debt  on  the  award.] — An  action  Debt  lay 
of  debt  lay  on  an  award  of  a  sum  of  money,  whether  the  ""^^Z^, 
submission  was  by  deed,   writing  not  under  seal,  rule  of 

court,  or  by  parol,  against  a  party  or  his  executor  (u). 

IV.  Enforciryg  award  by  debt  on  the  arbitration  bond.] —  Debt  lay 
If  the  submission  were  by  bond,  an  action  of  debt  for  the  arbitration 
penalty  in  case  of  non-performance  of  the  award  was  always  '^^^' 
maintainable  {x). 

This  was  the  case,  though  the  time  for  making  the  award  Time  in 

the  condi- 


(m)  Marsack  r.  Wehber,  6  H.  & 
N.  489. 

(n)  Hodsden.  v,  Harridge,  2 
Saund.  62  b.  n.  ;  Purslow  v. 
Baily,  2  Ld.  Raym.  1039  ;  Tilford 
V.  French,  1  Sid.  160 ;  Squire  ». 
Grevett,  6  Mod.  34,  S.  C.  2  Ld. 
Raym.  961  ;  Lupartv,  Welson,  11 
Mod.  171. 

(0)  Cooke  V.  Whorwood,  2 
Saund.  336,  e. ;  Rudder  v.  Price, 
1  H.  Bl.  547 ;  1  Chitt.  PI.  103, 
etbed. 

{p)  Mansell  v.  Burredge,  7  T.  R. 
352.  See  Geune  v.  Tinkei*,  3  Lev. 
24 ;  Johnson  v.  Wilson,  Willes, 
248  ;  Duke  of  Northumberland  v, 
Errington,  5  T.  R.  622. 


{q)  Dowse  v,  Coxe,  3  Bing.  20. 

(r)  Day  v.  Smith,  1  Dowl.  460. 

(«)  BanfiU  V.  Leigh,  8  T.  R.  571. 

It)  Bates  V.  Townley,  2  Ex.  162. 

yu)  Purslow  v.  BaUy,  2  Lord 
Raym.  1039  ;  Hodsden  v.  Harridge, 
2  Saund.  62  b.  n.  ;  Winter  v, 
Whit«,  3  Moore,  674,  S.  C.  1  B.  & 
B.  350 ;  Hampton  v,  Boyer,  Cro. 
Eliz.  657  ;  Freeman  v,  Bernard,  1 
Ld.  Raym.  247;  Bowyer  v.  Gar- 
land, Cro.  Eliz.  600 ;  Riddell  v. 
Sutton,  6  Bing.  200,  S.  C.  2  M.  & 
P.  345  ;  3  <fe  4  W.  IV.  a  42,  ss.  13, 
14;  Riddell  «.  Sutton,  5  Bing. 
200. 

(«)  Ferrer  v.  Oven,  7  B.  &  C. 
427. 
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tion  en- 
larged by 
deed. 

Alterating 
condition 
of  recogni- 
zance by 
rule  of 
court. 


were  enlarged  by  deed,  for  altering  the  condition  does  not 
defeat  the  bond  (^).  But  this  form  of  action  did  not  lie, 
if  the  time  were  enlarged  by  agreement  not  under  seal  {z). 

Where  the  defendant  had  entered  into  a  recognizance  condi- 
tioned to  abide  by  the  award  of  A.  B.,  and  A.  B.  declining  to 
act,  by  a  rule  of  court  a  new  ai'bitrator,  C.  D.,  was  by  con- 
sent substituted,  and  the  latter  made  his  award ;  the  court 
held  that  a  scire  facias  on  the  recognizance  was  not  main- 
tainable, since  the  defendant,  by  disobeying  the  award  of 
C.  D.,  had  not  forfeited  the  recognizance  which  was  to  abide 
by  the  award  of  A.  B.  (a). 


Covenant        V.  Enforcing  award  by  covenant] — ^Where  the  submission 
BubmiaSon  ^^  ^7  deed,  an  action  of  covenant  lay  for  the  breach  of  any 
by  deed,      part  of  the  award,  though   debt  lay  only  for  the  non-pay- 
ment of  money  (6). 

If  a  person  covenanted  to  abide  an  award,  and  he  or  she 
revoked  the  submission,  an  action  lay  for  the  breach  of 
covenant  (c), 

VI.  Enforcing  atvard  by  action  on  the  case.] — If  a  person 
be  directed  by  an  award  to  cleanse  a  drain,  and  he  wrong- 
fully neglected  to  do  so,  a  party  injured  might  have  brought 
an  action  on  the  case  (c2). 

Changing        VII.  Points  of  'practice  in  actions  to  enforce  awards,] — 
e  venue.   rj,j^^  cases  in  the  notes  relate   to  the  old  practice  as  to 
of^ebt*     changing  the  venue  («),  and  as  to  affidavits  of  debt  to  hold 
tobail(/). 


(y)  Greig  v.  Talbot,  2  B.  &  C. 

179. 

iz)  Brown  r.  Goodman,  3  T.  R. 
592,  cited  in  the  notes. 

(a)  R.  V.  Bingham,  1  Tyrw.  262, 
S.  C.  3  Y.  &  J.  101. 

(6)  Tomlin  v.  Mayor  of  Ford- 
wich,  6  N.  <b  M.  594 ;  Chamley 
V,  Winstanley,  5  East,  266  ;  Marsh 
V,  Bulteel,  5  B.  &  A.  507 ;  2  Chitt. 
PI.  255,  notes,  6th  ed. 

(c)  Chamley  v,  Winstanley,  5 
East,  266.  See  Le  Bret  v,  Papillon, 
4  East,  502;  Marsh  r.  Balteel,  5 
B.  &  A.  507  ;  Brown  w  Tanner,  1 


C.  &  P.  651,  S.  C.  M*Lel.  &  Y. 
464 ;  Marsh  r.  Balteel,  5  B.  &  A. 
507. 

,  {d)  Sharpe  r.  Hancock,  7  M.  & 
G.  354. 

(<?)  Whitburn  v.  Staines,  2  B.  & 
P.  355  ;  Stanway  v.  Heslop,  3  B. 
&  C.  9,  2  Archb.  Pr.  958,  7th  ed. ; 
Mondel  v,  Steele,  8  M.  &  W.  640  ; 
Green  way  v.  Oarnngton,  7  Price, 
564  ;  Martin  r.  Daws,  1  D.  &  L. 
279. 

{f)  Armstrong  v,  StrattOD,  1 
Moore,  110  ;  Driver  r.  Hood,  7  B. 
&  C.  494  ;  Anon.  1  Dowl.  5. 
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Where  money  due  on  a  balance  of  account  is  awarded  to   Part  ill. 
be  paid  at  a  particalar  time  and  place,  if  duly  demanded  ^'  "'^  ^" J_ 
there  on  the  day,  interest  from  that  day  may  be  recovered,  Interest 
together  with  the  principal,  in  an  action  on  the  award  (^).  able  on 
So,  where  no  particular  time  is  mentioned,  interest  will  run  "^^  ,  , 

,       *  ,  awarded. 

from  the  time  the  sum  is  demanded  (ft).  Interest,  however, 
can  only  be  recovered  in  an  siction,  and  not  on  a  motion  for 
an  attachment  (i) ;  nor  on  an  execution  issued  on  a  judgment 
entered  up  pursuant  to  the  award  {k);  nor  on  an  execution 
under  the  statute  1  &  2  Vict.  c.  110  {I), 

After  interlocutory  judgment  in  an  action  on  an  award  for  Reference 
a  sum  certain,  the  court  used  to  refer  it  to  the  master  to  ^^^j.  ^ 
compute  the  amount  of  damages,  instead  of  directing  a  writ  compute 

gf         •        /    \  principal 

of  inquiry  (m).  kndinte- 

Leave  was  given  to  the  plaintiff,  in  debt  on  bond  con-  "**• 
ditioned  to  perform  an  award,  after  judgment  for  him  upon  ]^"*y^ 
an  issue  of  nul  tiel  record  to  a  plea  of  judgment  recovered,  after 
to  execute  a  writ  of  inquiry  under  the  statute  8  &  9  W.  III.  on  SnT 
c.  11,  s.  8,  after  a  writ  of  error  allowed,  and  to  sign  a  new  ^^^^^ 
judgment  on  the  terms  of  paying   costs,  and   putting  the 
defendant  in  statu  quo  (n). 

An  action  is  generally  the  only  remedy  to  recover  the  Lands, 
compensation  awarded  under  the  Lands  Clauses  Consolida-  ^ctsf^ 
tion  Act,  1845,  for  lands  taken  compulsorily  (o) :  but  no 
such  action  will  lie  until  a  conveyance  of  the  land  has  been 
executed  (j>). 


ig)  Finhom  v.  Tuckingtou,  3 
Camp.  468.  See  3  &  4  W.  IV.  c 
42,  8.  28 ;  Marquis  of  Anglesey  v. 
Cliafe}',  Manning's  Digest,  title 
Interest,  A.  a,  pi.  19,  cited  in 
Chnrcher  v.  Stringer,  2  B.  &  Ad. 
777. 

{h}  Johnson  v.  Durant,  4  C.  & 
P.  327. 

(i)  Clmrcher  v.  Stringer,  2  B.  & 
A«l.  777. 

(it)  Lee  17.  Lingard,  1  East,  400. 


{I)  Doe  d.  Moody  t;.  Squire,  2 
Dowl.  N.  S.  327. 

(m)  Meirgison  v. ,  Tidd.  Pr. 

571,  9th  ed. 

(n)  Hanbury  v.  Guest,  14  East, 
401. 

(o)  Newbold  v.  Metropolitan 
Railway  Company,  14  C.  B.  N.  S. 
405. 

(p)  East  London  Union  v.  Me- 
tropolitan Railway  Company,  L. 
R.  4  Ex.  309. 
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HOW  TO  STATE  AN  AWABD  IN  PLEADING. 

I.  Averrnenta  in  a  pleadiv//  stating  an  atuanl] — ^The 
mode  of  pleading  has  been  so  altered,  in  consequence  of 
the  Judicature  Act,  1875,  that  much  of  the  old  law  relating 
to  pleading  award  has  become  obsolete.  Yet,  as  points  of 
pleading  often  involve  principles  of  law  which  survive  all 
changes  of  form,  it  has  been  thought  better  to  retain  the 
cases  in  the  notes  indicating  their  bearing  generally.  The 
old  pleadings  setting  forth  an  award  used  to  recite  the 
existence  of  differences  (j),  the  submission  to  arbitration  (r), 
appointment  of  arbitrators  (s),  and  that  all  proceedings  were 
taken  and  the  award  made  in  all  formal  requisites  in  pur- 
suance of  the  submission  (Q,  especially  as  to  time  and 
delivery  of  the  award  (u) ;  also,  that  its  terms  were  autho- 
rized by  the  submission  (a?). 


(q)  1  Chitt.  PI.  290,  6th  ed. ;  2 
Chitt.  PI.  256,  notes,  6th  ed. ;  2 
Chitt.  PI.  146,  255,  6th  ed. 

(r)  2  Chitt.  PI.  256,  notes; 
Ilodsden  v.  Harridge,  2  Saund. 
61  m.  notes,  61  n.  ;  Biddle  v. 
Dowae,  6  B.  &  C.  255 ;  Roper  v. 
Levi,  21  L.  J.  Ex.  28  ;  Hanson 
V.  Liver8edge,2  Vent.  242;  Thom- 
liuson  V.  Arriskin,  1  Com.  Rep. 
329. 

(J)  Dilley  v.  PolhiU,  2  Stra. 
923  ;  Bates  r.  Townley,  I  Ex.  572. 

(0  Mansell  v.  Burredge,  7  T. 
R.  352  ;  2  Chitt.  PL  256,  notes, 
6th  ed.;  Lupart  v.  Welson,  11 
Mod.  171  ;  Sutcliffe  t'.  Brooke,  15 
L.  J.  Ex.  118,  S.  C.  3  D.  &  L.  302; 
Everard  v.  Paterson,  2  Marsh, 
304  ;  Henderson  v.  Williamson,  1 
Stra.  116;  Hinton  v.  Cray,  3  Keb. 
512 ;  Wilson  v.  Constable,  1  Lutw. 
536. 

(u)  Skinner  r.  Andrews,  1  Saund. 
169,  S.  C.  1  Lev.  245,  S.  C.  2  Keb. 
361,  388,  S.  C.  1  Sid.  370  ;  Bissex 
r.  Bissex,  3  Bur.  1730 ;  Bac.  Ab. 
Arb.  G. ;  Rowsby  v.  Manning,  3 
Mod.  331,  S.  C.  Carth.  158,  I 
Show.  98,  242  ;  Doyley  v.  Burton, 


1  Ld.  Raym.  533  ;  Anon.  2 
Ld.  Raym.  533 ;  Auou.  2  Ld. 
Raym.  989 ;  Buafield  v.  Busfield, 
Cro.  Jac.  577 ;  Freeman  v.  Ber- 
nard, 1  Ld.  Raym.  247  ;  Bradsey 
V.  Cly9ton,Cro.  Car.  641 ;  Robiaon 
V.  CalAVOod,  6  Mod.  82  ;  Marks  v. 
Marriot,  1  Ld.  Raym.  114;  Gates 
V.  Bromhill,  6  Mod.  176,  S.  C.  1 
S<nlk.  75 ;  Jenkinson  v.  Allisson,  1 
Freem.  415,  contr^,  S.  C.  3  Keb. 
513;  Wilson  v.  Wilson,  cited  in 
Veale  v.  Warner,  1  Saund.  327  c, 
note  m  ;  Dresser  v.  Stansfield,  14 
M.  &  W.  822  ;  2  Chitt.  PI.  256, 
note,  6th  ed. ;  Veale  v.  Warner,  1 
Saund.  327  b,  n. ;  Elborough  r. 
Gates,  2  Lev.  68. 

(x)  Craven  v.  Craven,  7  Tannt. 
642 ;  Doyley  v.  Burton,  I  Ld. 
Raym.  533  ;  Pascoe  v,  Pascoe,  3 
Bing.  N.  C.  898  ;  2  Chitt.  PI.  256, 
notes,  6th  ed. ;  Perry  v.  Nicholson, 
1  Burr.  278  ;  Leake  r.  Butler,  Litt 
312  ;  Smith  v,  Kirfoot,  1  Leon,  72 ; 
Wood  V,  Wilson,  2  C.  M.  &  R. 
241;  Tilford  v.  French,  1  Sid,  160; 
Foreland  v,  Marygold,  1  Salk.  72 ; 
•Bac.  Ab.  Arb.  G. ;  Leach  v.  Morris, 
1  Mod.  36,  contrk.     See  2  Chitt 
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It  was  usual,  and  sometimes  was  necessary,  to  aver  that  Part  III. 
the  defendant  had  had  notice  of  the  award  (y),  and  had  not  ^' "''  "'  ' 
performed  it  before  action  commenced  (z),  and  had  been 
requested  to  obey  it  («).  It  was  requisite  to  allege  readi- 
ness to  perform  concurrent  acts  {h)  and  performance  of 
conditions  precedent  (c).  Assignees  of  insolvents  needed 
not  allege  the  consent  of  the  creditors  to  this  reference  (d), 
nor  in  suing  executors  needed  it  be  stated  that  they  had 
assets  (c). 


II.  Averments  in  pleadings  stating  an  award  in  debt  on  Debt  on 

an  arbitration  bond.'] — In  debt  on  a  bond  conditioned  for  JJ^^*^^****"" 

the  performance  of  an  award,  the  plaintiflF  had  to  set  out  in  award 

his  declaration  or  replication,  the  whole  or  every  part  of  ™holly  sec 

the  award  that  was  not  void  (/).  o"*- 

The  plaintiff  had  to  assign  breaches  under  the  statute  8  &  Plaintiff 

9  W.  III.  c.  11,  and  could  not  have  judgment  for  the  penalty,  ^^ 

and  take  out  execution  for  the  sum  aAvarded,  though  there  breaches. 

was  only  a  single  sum  to  be  paid  on  the  bond,  namely,  the 

amount  of  damages  ascertained  by  the  award  ((/). 

If  the  defendant  pleaded  no  award  made,  the  replication,  Replica- 
tion to  plea 


PL  note  ^,  where  it  is  said  if  there 
bo  a  condition  precedent  to  the 
payment  of  the  money,  it  and  per- 
formanoe  of  it  should  be  averred 
in  the  declaration ;  Tomlin  v. 
Mayor  of  Fordwich,  6  N.  &  M. 
594;  Hanson  v.  Liversedge,  2 
Vent.  242 ;  Thomlinson  v.  Aixis- 
kin,  1  Com.  Rep.  329. 

(y)  Fraunce's  case,  8  Rep.  92, 
b.;  Hodsden  v.  Harridge,  2  Saund. 
62,  n.  4  ;  Child  ».  Horden,  2  Bulst. 
144  ;  Gable  t?.  Moss,  1  Bulst.  44  ; 
Joxon  V.  Thornhill,  Cro.  Car.  132. 
See  Brooke  v,  Mitchell,  6  M.  &  W. 
473. 

{z)  Naters  v.  Sutton,  11  Jur. 
87  ;  Owen  v.  Waters,  2  M.  &  W. 
91  ;  Shepherd  v.  Shepherd,  3  D. 
&  L.  199 ;  Granger  v.  Dacre,  12 
M.  &  W.  431;  Abbott  v.  Aslett,  I 
M.  &  W.  209. 

(a)  Waters  v.  Bridge,  Cro.  Jac, 
639 ;  Howe  v.  Young,  2  B.  &  B. 
165,  per  Bailey,  J.  233  ;  Lambard 


V.  Kingsford,  Lutw.  558  ;  Rodham 
V.  Stroher,  3  Keb.  830. 

(6)  Rowe  V.  Young,  2  B.  &  B. 
165,  per  Bailey,  J.  234  ;  Phillips 
V.  Knightly,  1  Barnard,  84,  S.  C. 
Fitzg.  53. 

(<?)  Driver  v.  Hood,  7  B.  &  C. 
494,  S.  C.  1  M.  &  R.  324  ;  Birks 
v.  Trippet,  1  Saund.  32. 

(oO  Sutcliffe  V.  Brooke,  3  D.  & 
L.  302.  See  P.  I.  ch.  2,  s.  3,  d.  1, 
p.  31,  reference  by  assignees  of 
bankrupts  and  insolvents. 

(e)  Dowse  v.  Coxe,  3  Biug.  20. 
See  P.  II.  ch.  3,  s.  3,  d.  8,  p.  163, 
effect  of  clause  preventing  death 
from  being  a  revocation. 

(/)  Furlong  v,  Thornigold,  12 
Mod.  533,  S.  C.  Foreland  v,  Hor- 
nigold,  1  Lord  Raym.  715  ;  Fore- 
laud  V,  Mary  gold,  1  Sal  k.  72. 

((/)  Welch  V.  Ireland,  6  East, 
613  ;  Att.-Gen.  v.  EUistou,  1  Stra. 
191 ;  Com.  Dig.  Pleader,  F.  4. 
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C.  IIL  8.  2. 

of  no 
award 
must 
assign  a 
breach. 

Breach 
Assigned 
not  tra- 
versable. 

Demurrer 
for  not 
assigning 
breach. 

What  a 
good  as- 
signment 
of  a 
breach. 


When 
needless 
to  assign 
breach  in 
replica* 
tion. 


besides  setting  out  the  awards  must  also  have  assigned  a 
breach  (A). 

And  yet  the  breach,  when  assigned,  was  not  issuable  nor 
traversable,  nor  could  the  defendant  give  any  ans\rer  to 
it  (i). 

Still  the  want  of  assigning  a  breach  was  matter  of  sub- 
stance, and  bad  on  general  demurrer  (k).  The  same  was  the 
cajse  if  the  plaintiff  assigned  a  bad  breach,  and  it  would  not 
be  aided  after  verdict  (I), 

When  the  award  to  pay  a  sum  of  money  and  costs  was 
bad  as  to  the  costs,  a  replication  in  an  action  on  the  bond 
assigning  as  a  breach  the  non-payment  of  the  money  only 
was  good  (m).  So  on  an  award  that  the  defendant  and  a 
stranger  shall  do  an  act,  assigning  a  breach  in  the  neglect  of 
the  defendant  only  was  sufficient,  when  the  direction  as  to 
the  stranger  was  void  (n). 

On  a  bond  to  perform  an  award,  if  the  defendant  pleaded 
in  effect  traversing  the  submission,  or  any  other  collateral 
mattei*,  the  plaintiff  might  join  issue  thereon  without  assign- 
ing a  breach  (o).  So,  if  the  defendant  showed  an  award,  and 
pleaded  performance  of  part  only,  and  issue  were  taken 
thereon  (p). 

If  the  defendant  pleaded  any  plea  admitting  the  award 
and  excusing  non-performance,  as  if  be  pleaded  a  release  of 
all  demands  after  the  award,  whereby  he  offered  a  special 
point  in  issue,  it  was  sufficient  for  the  plaintiff  to  answer  the 
release,  or  other  special  matter  alleged  by  the  defendant, 
without  assigning  any  breach  (q). 


Qi)  AttoiTiey-Generalr.Elliston, 
1  Stra.  191  ;  Com.  Dig.  Pleader, 
F.  4  ;  Meredith  v.  Alleyn,  1  Salk. 
138 ;  Hay  man  v.  (yerrard,  1  Sauud. 
102;  Com.  Dig.  Pleader,  F.  14; 
Shelley  v.  Wright,  Willes,  9 ;  Bar- 
ret  V.  Fletcher,  Yelv.  162;  Lee  v, 
Elkins,  12  Mod.  585  ;  Ormelade  v. 
Coke,  Cro.  Jac.  354. 

{%)  Heard  v.  BaskerviUe,  Hob. 
232;  Brickhead  v.  Archbishop  of 
York,  Hob.  197 ;  Morgan  v,  Man, 
T.  Raym.  94  ;  Gayle  v.  Betts,  1 
Mod.  227 ;  Bac.  Ab.  Arb.  G 

(k)  Barret  v.  Fletcher,  Cro.  Jac. 
220,  S.  C.  Yelv.  152;  Heard  v. 
Baakerville,  Hob.  232 ;  Bnckhead 


t'.  Archbishop  of  York,  Hob.  197. 

(0  Com.  Dig.  Pleader,  F.  14 ; 
Pit  V.  Wardal,  Godb.  164. 

(m)  Addison  v.  Gray,  2  Wils. 
293  ;  Fox  v.  Smith,  2  Wils.  267. 

(n)  Oldlield  v.  Wilmer,  1  Leon. 
140,  304,  S.  C.  Owen,  163  ;  Pit  r. 
Wardal,  Godb.  164  ;  Bac  Ab.  Arb. 
G. 

(o)  Com.  Dig.  Pleader,  F.  15 ; 
Bac.  Ab.  Arb.  G. ;  Kind  t>.  Qirter, 
1  Sid.  290 ;  Strike  v.  Benstey,  1 
Lutw.  525. 

{p)  Genne  v.  Tinker,  3  Lev.  24  ; 
Com.  Diff.  Pleader,  F.  15. 

(q)  Jdfrey  r.  Guy,  Yelv.  78  ; 
Baily  t.  Taylor,  Yelv.  24. 
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Nice  points  also  arose  as  to  "when  the  replication  should    rARTiii. 

c  III  s  2 

conclude  with  a  verification  (r).  ' 


SECTION  III. 


THE  EFFECT  OF  AN  AWARD  AS  A  PLEA. 


An  award  must  be  pleaded  specially  as  a  defence,  when  it   rARTiir. 

ch  yi  s  3 

operates  as  a  discharge  of  the  right  to  sue  (s).  -J — '  ' 

In  very  old  times,  during  which  it  was  considered  that  When  plea 
when  the  submission  was  not  under  seal,  no  action  could  be  °^.*ward 

,  without 

maintained  on  an  award  directing  tlie  doing  anything  but  averment 
the  payment  of  money,  it  was  laid  down,  that  as  tlie  plain-  for^anco 
tiff  had  no  means  of  compelling  performance,  such  an  award  f^^^' 
was  no  bar  to  an  action  for  the  original  matters  in  dispute, 
until  the  defendant   had   performed  what  the   award   di- 
rected (t). 

But  after  it  had  been  decided  that  assumpsit  lay  on  the  When  new 
award  under   such  a  submission,  it  was  held,  that  when-  f^ed  iiT 
ever  the  award  gave  a  new  duty  in  lieu  of  the  former,  or  s^tisfac- 
awarded  any  collateral  matter  in  satisfaction  of  the  debt  or  cU?m.  ^ 
grievance,  it  might  be  pleaded  in  bar  without  any  averment 
of  performance  (u). 

According  to  the  old  cases,  the  award  only  extinguished  Old  mie, 
the  original  claim  sub  modo ;  for  it  was  said,  that  if  the  time  tin^shed 
of  performance  were  past  before  the  action  was  brought,  the  ^^  ™odo. 
award  could  not  be  pleaded  in  bar  without  showing  perform- 
ance^ though  the  plaintiff  had  a  remedy  by  action  on  the 
award ;  as,  for  instance,  if  the  award  were  to  pay  money  or 
to  execute  a  bond  at  a  day  past,  the  defendant  ought  to  have 
shown  that  he  had  paid  the  money  or  given  the  bond,  unless, 


(r)  Piaher.  v.  Pimbley,  11  East, 
188;  Veale  v.  Warner,  1  Sauud. 
326  b.  n.  1;  Seal  v.  Crowe,  3 
Lev.  164. 

(«)  2  Chitt.  PL  146,  notes,  6th 
ed. ;  AUen  v.  MUner,  2  C.  &  J.  47 ; 
3  Chitt.  PI.  793,  notes,  6th  ed. 

(0  BoUe  Ab.  Arb.  X.  1,  p.  266. 

(tt)  Graacoyne  v.  Edwards,  1  Y. 
&  J.  19 ;  Crofts  v.  Harris,  Carth. 


187  ;  Freeman  v.  Bernard,  1  Salk. 
69;  S.  C.  1  Lord  Eaym.  247  ;  Pur- 
slow  V.  Bailey,  1  Salk.  76 ;  S.  C. 
6  Mod.  221  ;  2  Lord  Raym.  1039 ; 
Allen  V.  Harris,  1  Lord  Eaym. 
122  ;  Bac.  Ab.  Arb.  G. ;  Freeman 
17.  Bernard,!  Salk.  69;  S.  C.  1  Lord 
Baym.  247;  Clapcott  v.  Davy,  4 
Ld.  Raym.  611. 
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c.  III.  s.  3. 


Modern 
rule  as  to 
pleading 
perform- 
ance. 


Award 
negativing 
plaintiff's 
daim. 


indeed,  the  plaintiff  was  the  cause  of  the  award  not  being 
performed,  as  if  the  defendant  tendered  the  money  at  the 
day  and  the  plaintiff  refused  it  (x). 

But  it  is  apprehended  that  the  courts  would  now  hold, 
that  the  award  either  does  not  extinguish  the  original  claim, 
or  extinguishes  it  altogether.  The  modern  doctrine  seems 
to  be  this : 

If  an  action  be  brought  for  a  debt,  whether  the  form  be 
debt  or  assumpsit,  an  award  respecting  the  claim,  ascertain- 
ing the  amount  of  the  debt,  and  directing  payment,  cannot 
be  pleaded  in  bar  to  the  action  without  alleging  perform- 
ance; for  the  money  until  paid  is  due  in  respect  of  the 
original  debt :  as,  for  instance,  if  the  claim  be  for  tolls,  the 
sum  awarded  is  due  for  tolls  still.     But  if  the  claim  be  of  a 
different  nature,  as,  for  example,  to  have  goods  delivered, 
and  the  award  direct  payment  of  money  in  satisfaction  of 
the  demand,  the  right  to  have  the  goods  seems  to  be  gone, 
and  the  only  right  remaining  is  the  substituted  right  to  have 
tlic  money  awarded.     So,  if  the  demand  be  for  a  debt,  and 
the  award  direct  not  payment  in  money,  but  payment  in  a 
collateral  way,  as  by  delivery  of  goods  or  performance  of 
work,  it  seems  the  right  to  have  payment  in  money  is  extin- 
guished.    In  like  manner,  if  the  claim  be  for  unliquidated 
damages,  an  award  of  a  sum  certain  in  satisfaction  is,  it  is 
apprehended,  a  good  bar  without  alleging  performance  (y). 

By  a  deed  the  defendant  was  to  pay  the  plaintiff  6800/.,  of 
wliich  4800Z.  was  to  be  subject  to  reduction  in  certain  events, 
and  it  was  also  agreed  that  if  any  difference  should  arise 
respecting  the  deductions,  it  should  be  referred  to  an  arbi- 
trator to  awai-d  what  amount,  not  exceeding  4*8001.,  should  be 
deducted.  The  arbitrator  awarded  that  the  whole  4800/. 
should  be  deducted.  To  covenant  by  the  plaintiff  on  the 
deed  for  the  6800/.,  a  plea  of  the  award  was  held  a  good  bar 
as  to  4800/.  (z). 

A  plea,  except  as  to  a  certain  sum,  that  an  arbitrator  had 


(jc)  Com.  Dig.  Accord.  D.  2,  3  ; 
Rolle  Ab.  Arb.  Z.  267  ;  Bac.  Ab. 
Arb.  G. ;  Dighton  v.  Whiting,  1 
Lutw.  61 ;  Linch  v.  Dacy,  1  Keb. 
8-48 ;   Htire  v.  George,  Cro.  Eliz. 


66 ;  Clapcott W.Davy,!  Lord  Ba\in. 
611. 

b/)  Alien  V.  Milner,  2  C.  &  J.  47. 
(z)  Parkes  r.  Smith,  15  Q.   B 
297. 
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awarded  that  sum  as  the  sum  due  in  respect  of  the  causes  of  Paut  iit. 
action  was  held  good  (a).  ""'  "'•  ^'  ^' 

In  all  actions  where  accord  and  satisfaction  was  a  good 
defencei  an  award  might  be  pleaded  in  bar  (b). 

To  an  action  of  trespass  a  defendant  may  sometimes  plead  Award  a 

uar  wiiGrc 

an  award  made  on  a  submission  between  the  plaintiff  and  a  accord  and 
stranger.     An  award  between  A.  and  B.  for  a  trespass  done  ^f^^  ^^'gj. 
by  C.'s  cattle,  when  in  the  possession  of  A.,  is  a  good  bar  to 
an  action  by  B.  against  C.  for  the  same  trespass  (c).     So,  to  When  an 
an  action  of  trespass  the  defendant  may  plead,  that  the  tres-  be  beaded 
pass  was  committed  by  himself  and  another,  and  that  the  ^y  * 
matter  was  afterwards  submitted  to  arbitration  by  the  plain-         ° 
tiff,  the  defendant,  and  the  other  trespasser,  and  determined 
by  an  award  (d). 

If  a  man  pay  money  on  a  void  award,  and  it  be  accepted,  Payment 
it  may  be  pleaded  as  an  accord  and  satisfaction  (e).  award. 

An  award  which  does  not  extend  to  the  whole  of  the  thing  Award  as 
demanded  is  not  a  good  plea  to  an  action  on  the  demand  (/).  demand? 

To  an  action  on  a  bond  for  money,  a  plea  that  after  the  Plea  of 
money  became  due  the  plainti£f  and  the  defendant,  by  parol,  p^ro^  g^^. 
submitted  to  an  award;  that  the  arbitrator  awarded  the  mission  no 
defendant  to  pay  the  plaintiff  a  certain  sum,  and  that  he  had  of  bond. 
tendered  the  sum,  was  held  bad  on  demurrer,  the  debt  being 
due  by  specialty  (gp). 

If  a  cause  were  referred  after  issue  joined,  and  the  plaintiff  Pleading 
nevertheless  proceeded  with  the  action,  and  after  an  award  fll^^her  ^ 
in  the  defendant's  favour,  took  it  down  to  trial,  the  award  mainte- 
might  have  been  pleaded  as  a  plea  to  the  further  mainte-  the  action. 
nance  of  the  action  (h). 

A  replication  in  replevin  justifying  a  distress  under  a  Replica- 
power  to  distrain  given  by  an  award,  is  a  departure  from  an  tl^e.  ^^^^' 
avowry  i-elying  on  the  common  law  right  to  distrain  for  rent 
service  (i). 


(a)  ConuniuB  v.  Heard,  L.  B.  4 
Q.  B.  669. 

{b)  Com.  Dig.  Accord.  D.  1 ; 
Blake's  case,  6  Rep.  43,  b.  ;  Hac 
Ab.  Arb.  G. 

(c)  Com.  Dig.  Accord.  D.  1 ; 
Kolle  Ab.  Arb.  B.  1,  p.  268. 

(d)  ThomlinBon  v,  Arriskin,  1 
Com.  Bep.  328  ;  Bac.  Ab.  Arb.  G. 

(e)  Bacon  v»  Dubarry,  1  Salk.  70. 


(/)  Clapcott  V,  Davy,  1  Lord 
Raym.  611 ;  Farrer  v.  l3ates,  Al. 
4 ;  Bac.  Ab.  Arb.  G. 

(g)  Luddington  v.  White,  Sty. 
350. 

(A)  Lowes  V.  Kermode,  8  Taunt. 
146 ;  Storey  v,  BloxLam,  2  Esp. 
503. 

(t)  Pascoe  V.  Pascoe,  3  Bing,  N. 
C.  898. 
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SECTION  IV. 

HOW  TO  ANSWER  IN  PLEADING  AN  AWARD  PLEADED. 

Part  III.  I.  Traversing  the  avbmisdon.] — It  is  not  intended  in  this 
^-  '"•  ^'^  section  to  enumerate  all  the  kinds  of  defences  which  may  he 
Defeating  pleaded  to  defeat  a  claim  resting  on  an  award.  Those  only 
piwided.  ^^^  discussed  which  have  some  special  reference  to  the  sub- 
ject of  arbitration. 
Trftvening  If  a  defendant  in  an  action  to  enforce  an  award  deny  that 
he  entered  into  any  submission,  or  into  the  submission  set  out 
in  the  statement  of  claim,  he  must  traverse  the  fact. 


the  sub 
missioD. 


Plea  of  no       II.  Pleading  no  aivard  made.] — ^Anciently,  the  plea  of  no 
*^"  award  meant  strictly  that  no  award  at  all  had  been  made. 

Debt  on      Hence,  according  to  the  old  cases,  if  to  debt  on  bond  for  non- 
bond  "^^^^'^  performance  of  the  award  the  defendant  pleaded  no  award 
made,  and  the  plaintiff  replied  by  setting  out  an  award,  and 
assigned  a  breach,  the  defendant  was  considered  guilty  of  a 
departure,  if  he  rejoined  matter  showing  that  though  there 
was  an  award  in  fact,  it  was  void  in  law ;  as^  for  instance, 
where  the  rejoinder  showed  that  on  one  matter  in  difference 
brought  before  the  arbitrators  they  had  failed  to  make  any 
award,  or  that  the  award  was  not  delivered  pursuant  to  the 
submission ;  and  it  was  stated  that  the  proper  course  for  the 
defendant  to  pursue  was,  instead  of  pleading  no  awards  to 
plead  the  award,  and  then  aver  in  the  plea  the  other  matter 
which  made  it  void  (k) ;  for  that  after  pleading  no  award 
made,  tlie  only  allowaUe  rejoinder  to  a  replication  setting  out 
an  award  was,  that  the  arbitrator  made  no  such  award  (I). 

In  later  times  the  court  held,  that  after  a  plea  of  no  award 
to  an  action  on  the  bond,  if  the  award  was  truly  set  out  in 
the  replication,  and  was  faulty  on  the  face,  the  defendant 
ought  to  have  demurred  to  it ;  but  if  the  replication  only 


(fc)  House  V.  Launder,  1  Lev.  85 ;  175. 
Harding  v.  Holmes,  1  Wils.  122 ;  ([)  Skinner  v,  Andrews^  1  LeT. 

Mor|j[an  v,  Man,  1  Lev.  127;  S.  C.  245  ;  fioberts  v.  Eberhardt^  27  L. 

T.  Kaym.  94 ;    Boberts  v.  Harriot,  J.  C.  P.  70,  reversed  in  error,  28 

2  Saund.  183 ;  S.  C.  1  Lev.  300  ;  L,  J.  C.  P.  74. 
Com.  Dig.  Pleader,  F.  7,  Keilway, 
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set  it  out  partially,  the  defendant  was  at  liberty  to  set  Part  ill. 
it  out  truly  in  his  rejoinder,  and  on  demurrer  object  to  its    ' 
validity  (m). 

In  debt  on  the  arbitration  bond,  the  defendant  pleaded  the  Pleading 
condition  of  the  bond,  set  forth  the  award,  and  then  averred  averments 
that  a  question  as  to  the  defendant's  right  to  an  indemnity  ^^J^^  *' 
from  the  plaintiff  was  a  matter  in  difference  notified  to  the 
arbitrators,  and  that  they  had  not  awarded  on  it.     On  de- 
murrer the  plea  was  held  good  (n). 

After  a  plea  of  no  award,  and  a  replication  setting  out  an  Rejoining 
award  to  pay  money,  and  alleging  non-payment,  the  defend-  ance  a  de- 
ant  could  not  rejoin  payment  without  being  guilty  of  a  pasture. 
departure  (o). 

Where  there  are  arbitrators  and  an  umpire,  the  plea  deny-  V®"°^' 

,  *  *  •'      no  award 

ing  the  award  should  allege  that  neither  the  arbitrators  nor  by  arbitra- 
the  umpire  made  an  award  (p).  J^ire. 

In  actions  brought  on  awards  it  was  for  some  time  thought  Plea  of  no 
a  proper  practice  for  a  defendant  in  such  an  action,  who  ^^  ^ 
wished  to  impugn  the  award,  to  state  in  a  special  plea  the  award. 
facts  which  showed  the  award  not  to  be  final,  and  to  conclude 
with  a  verification  (3).     But  more  recently  it  has  been  deter- 
mined that  when  an  action  is  brought  on  an  award,  the  plea 
of  no  award  means  that  no  award  has  been  made  pursuant  to 
the  submission.     On  an  issue  joined  on  a  traverse  to  such  a 
plea,  it  is  open  to  the  defendant  to  show,  either  that  no  award 
has  been  made  at  all,  or  that  the  arbitrators  did  not  execute 
the  award  together  (r) ;  or  that  the  award  was  not  made 
within  the  time  alleged  in  the  declaration  as  limited  for  the 
making  of  the  award,  or  that  a  matter  in  difference  duly 
notified  to  the  arbitrator  had  not  been  awarded  on  (s) ;  and 
special  pleas  setting  forth  the  latter  objections  have  been 


(m)  Fisher  v,  Pimbley,  11  East, 
188.  See  Hickes  v,  Cracknell,  3 
M.  &  W.  72 ;  Spooner  v.  Payne,  16 
L.  J.  C.  P.  225.  See  also  Beckett 
V.  Midland  Railway  (Company,  35 
L.  J.  a  P.  163,  S.  C.  L.  R.  1  C.  P. 

241. 
(n)  Mitchell  v.  Staveley,  16  East, 

58. 
(0)  Hinton  v.  Cray,  3  Keb.  512. 
(p)  Hinton  V.  Cray,  3  Keb.  512. 


(q)  Giaboine  v.  Hart,  5  M.  &  W. 
50 ;  Perry  v.  Mitchell,  2  D.  &  L. 
452. 

(r)  Wade  v.  Dowling,  4  R  &  B. 
44. 

(a)  Harrison  v,  Creswick,  13  C. 
B.  399 ;  Roberts  v.  Eberhardt,  27 
L.  J.C.  P.  70;  S.  C.  3C.  B.  N.  S. 
482  ;  King  v.  Bowen,  8  M.  &  W. 
625 ;  Elsom  v.  Rolfe,  2  Smith, 
459. 


634 


THE  AWARD  IN  ACTIOK. 


Part  III. 
0.  m.  s.  4. 

Not  every 
objection 
to  award 
open  on 
plea  of  no 
award. 


Befusing 
to  hear 
party. 


held  bad  on  special  demurrer  as  argumentative  pleas  of  no 
award  (f). 

But  a  defendant  cannot  support  a  plea  of  no  award  to  an 
action  on  an  award,  bj  showing  that,  though  an  award  has 
been  made  pursuant  to  the  requirements  of  the  submission, 
such  award  is  in  fact  a  bad  or  void  award.  Thus  he  will 
fail  on  such  an  issue/ if  he  rely  on  the  fact,  that  the  award 
(though  according  to  the  submission)  is  bad  for  showing  on 
its  face  that  the  arbitrator  has  exceeded  his  jurisdiction  (u) ; 
or  that  the  two  arbitrators  made  their  award  without  exer- 
cising their  own  judgment,  but  according  to  the  opinion  of 
a  third  person;  by  whose  decision  they  had  beforehand 
agreed  to  be  bound  (y).  Nor  can  he  show  on  such  an  issue 
that  the  award  has  been  set  aside^  for  he  ought  to  have 
pleaded  the  fact  (w). 

He  cannot  defeat  an  award  pleaded  by  proving  that  the 
arbitrator  gave  him  no  opportunity  of  being  heard,  though 
for  such  misconduct  the  award  might  have  been  set  aside  (x). 


Miscon- 
dnct  of 
arbitrator 
not  plead- 
able. 


iir.  Misconduct  or  mistake  of  arbitrator  not  pleadable,}-^ 
To  an  action  of  debt  on  bond  for  not  performing  an  award, 
or  to  an  action  on  the  award  itself,  the  defendant  cannot 
plead  collusion  or  other  misconduct  of  the  arbitrator  in 
avoidance  of  the  award  (y). 

In  the  case  of  Veale  v.  Warner  (a),  the  very  learned  reporter 
Saunders,  mentioning  that  he  was  reprehended  for  pleading 
so  subtly  as  to  trick  the  plaintiflF,  excuses  his  conduct  by 
alleging  that  it  was  a  case  of  very  great  hardship  on  the 
defendant,  and  that  afterwards  the  defendant  had  relief  in  the 
Exchequer  against  the  arbitration  bond  on  the  ground  of  bad 
practice  of  the  plaintiff  with  the  arbitrator.  Mr.  Serjeant 
Williams,  treating  of  a  plea  of  collusion  of  the  arbitrator,  in 


(0  Dresser  v.  Stansfield,  14  &£. 

6  W.  822  ;  Armitage  v.  Coates,  4 
Ex.  641 ;  Linsey  v,  Ashton,  Godb. 
255. 

(m)  Adcock  V.  Wood,  6  Ex.  814. 
(v)  Whitmore  v.  Smith,  in  error, 

7  H.  &  N.  509 ;  S.  C.  31  L.  J.  Ex. 
107,  reversing  the  judgment  of  the 
Exchequer,  reported  5  H.  &  N. 
824;  S.  C.  29  L.J.  Ex.  402. 

(v;)  Roper  v.  Levi,  21  L.  J .  Ex. 


28. 
C 


(x)  Thorbnm  v.  Barnes,  36  L.  J. 
.  P.  N.  a 
P.  384. 


184  ;  S.  C.  L.  R.  2  C. 


iv)  Whitmore  v.  Smith,  31  L.  J. 
Ex.  107 ;  S.  C,  7  H.  &  N.  609 ; 
Wills  V.  Maccarmick,  2  Wils.  148 ; 
Brazier  v.  Bryant^  10  Moore,  587 ; 
Chicot  V.  Leqneene,  2  Ves.  Sr. 
315. 

(2)  1  Sannd.  327  a,  n.  3. 
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his  note  on  the  above  case,  says,  "  As  such  a  plea  would  in  the  Part  lir. 
principal  case  have  been  supported  by  the  facts,  it  may  be  ' 
pronounced  almost  with  absolute  certainty  that  so  able  a 
lawyer  as  the  reporter  is  known  ^o  have  been  would  have 
stated  the  facts  as  a  defence  to  the  action,  and  not  have  had 
recourse  to  the  unworthy  trick  for  which  he  was  so  justly 
censured,  if  the  plea  could  have  been  supported  in  point  of 
law."  And  he  adds,  "There  seems  to  be  no  case  or  dictum 
where  a  plea  of  this  sort  has  been  held  to  be  pleadable,  nor 
IS  a  precedent  of  such  a  plea  to  be  found  in  any  of  the  books 
of  entries  "  (a). 

A  plea  that  the  arbitrator  refused  the  defendant  reasonable 
time  to  bring  forward  his  witnesses,  though  he  had  several 
material  witnesses  to  examine,  was  held  bad  on  demurrer,  as 
imputing  misconduct  (6).  So,  also,  that  he  made  his  award 
without  hearing  the  defendant  or  his  witnesses  (c).  In  this 
latter  case,  Lord  Ellenborough,  C.  J.,  said,  "  How  can  the 
injustice  of  the  arbitrator  be  pleaded  against  one  of  the  parties 
without  at  le3st  implicating  him  in  it  ?  "  If  the  observations 
of  Mr.  Serjeant  Williams  on  the  case  of  Veale  v.  Warner  (d),  Arbitrator 
previously  cited,  are  good  law,  the  collusion  of  a  party  would  ^th  party, 
not  render  the  matter  more  pleadable,  for  it  is  distinctly 
stated  in  that  case  that  the  defendant  obtained  relief  against 
the  bond  in  the  Exchequer  on  the  ground  of  the  plaintiffs 
bad  practice  with  the  arbitrator  {e). 

Where  the  award  directed  an  executrix  to  pay  a  sum  of 
money,  a  plea  by  her  that  there  was  no  admission  or  evidence 
of  assets  before  the  arbitrator,  was  held  ill  on  general  de- 
murrer, as  imputing  misconduct  to  the  arbitrator;  for  direct- 
ing a  personal  representative  who  had  no  assets  to  pay  the 
debts  of  the  deceased  would  be  unjust  (/). 

The  mistake  of  an  arbitrator  cannot  be  pleaded  in  bar,  any  Mistake  of 
more  than  his  wilful  misconduct  (g).  cannot  bo 


pleaded. 


(a)  Veale  r.  Warner,  1  Saund.  Heming  v.  Swinnerton,   1   Coop. 

327  a,  n.  3.  C.  C.  420,  notes. 

(6)  Grazebrook  v.  Davies,  6  B.  &  (J)  Riddell  v.   Sutton,  5   Bing. 

C.  534.  200 ;  S.  C.  2  M.  &  P.  345. 

(c)  Braddick    v.    Thompson,    8  (jg)  Hall    &    Hinds,    In  •  re,    2 

East,  344.  M.  &  G.  847,   see  note,  p.  852; 

{d)  1  Saund.  327  a,  n.  3.  Johnson  v.    Duraut,  2  B.  &  Ad. 

(e)  Dyer  v.  Dawson,  cited    in  925. 
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Part  III. 
c.  lU.  B.  4. 

Plea  must 
show  how 
award 
performed. 

Must  aver 
entire  per- 
formance. 


Plea  of 
Statute  of 
Limita- 
tions. 


Plea  of 
revocation 
by  will  of 
party. 


By  mar- 
riage of 
female 
party. 

P.y  bank- 
ruptcy or 
insolvency. 


IV.  Pleading  perfomw/nce  of  the  award^ — In  debt  on  bond 
for  non-performance  of  an  award,  the  defendant  cannot  plead 
generally  that  he  has  performed  it,  but  he  must  show  the 
award,  and  how  he  has  performed  it  (A). 

The  plea  should  state  an  entire  performance  of  every  part 
of  the  award  for  which  the  defendant  is  liable,  or  it  will  be 
bad  in  law  (i). 

V.  Other  pleadings  to  defeat  the  award."] — In  debt  on  an 
award  under  the  hand  and  seal  of  the  arbitrator,  a  plea  that 
the  cause  of  action  did  not  accrue  within  six  years  was 
formerly  held  bad,  since  the  Statute  of  Limitations,  1  J.  I. 
c.  16,  s.  3,  did  not  apply  to  awards  under  hand  and  seal, 
which  were  said  to  be  quasi  specialties,  or,  it  is  presumed,  to 
any  awards  at  all  {k).  Now,  however,  the  plea  would  be 
good,  since  by  the  statute  3  &  4  W.  IV.  c.  42,  s.  3,  '*  til 
actions  of  debt  upon  any  award,  where  the  submission  is  not 
by  specialty,"  shall  be  commenced  and  sued  within  three 
years  after  the  end  of  the  session  in  which  the  Act  passed, 
or  within  six  years  after  the  cause  of  such  action,  but  not 
after. 

A  plea  that  the  defendant  revoked  the  authority  of  the 
arbitrator  before  the  award  was  made,  is  a  good  answer  to 
any  claim  on  the  award,  when  the  submission  is  one  that 
cannot  be  made  a  rule  of  court,  and  so  not  within  the  opera- 
tion of  the  Stat.  3  &  4  W.  IV.  c.  42,  s.  39,  which  prohibits 
revocation  in  such  cases  (i). 

The  marriage  of  a  female  party  to  the  submission  pending 
the  reference  may  be  pleaded  as  a  revocation  of  the  arbitrator's 
authority  (m). 

But  the  bankruptcy  or  insolvency  of  a  party  before  the 
awai'd  is  executed  cannot  be  pleaded  as  a  revocation  (ti), 
though  bankruj)tcy  and  insolvency  may  sometimes  bar  the 
claim  on  the  award  (o). 


{h)  Anon.  F.  Moore,  3  pi.  9. 

(0  Genne  v.  Tinker,  3  Lev.  24 ; 
Vealo  V.  Warner,  1  Samid.  324  a, 
1,3;  Furser  v.  Prowd,  Cro.  Jac. 
423  ;  Anon.  1  Vent.  87  ;  Hagh  v. 
Chachtick,  2  Keb.  067. 

(/;)  Ilodsden  i».  Harridgo,  2 
Saiind.  61  m  ;  S.  C.  2  Keb.  462, 
See  Bac.   Ab.  Aib.   228,  5th  ed. 


contra. 

(0  Marsh  t^.  Bulteel,  5  B.  &  A. 
507. 

(m)  Charuley  v.  Winstanley,  5 
East,  266.  See  P.  11.  ch.  3,  8.  3, 
d.  6,  p.  168. 

(n)  See  P.  II.  ch.  3,  s.  3,  d.  4,  p. 
156. 

(o)  See  P.  III.  ch.  1,  d.  7,  p.  507. 
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A  plea  to  an  action  on  an  award  under  the  Lands  Clauses  Pabt  hi. 
Consolidation  Act,  1854,  that  the  indivisible  sum  awarded  ^''"'^' 
included  damages  and  compensation  for  things  in  respect  of  Pleading 
which  the  umpire  had  no  jurisdiction  to  give  compensation 
is  a  good  plea  (p). 

In  debt  on  bond,  where  the  award  was  to  pay  money  by  a  Plea  of 
particular  day,  a  plea  that  a  foreign  attachment  in  London  j^tl^^ 
issued  the  same  day  the  money  was  payable,  and  that  by  ^^^^ 
virtue  of  it  the  money  awarded  was  attached  in  the  de- 
fendant's hands  the  day  after,  was  held  bad,  because  the 
penalty  was  due  when  the  money  was  not  paid  by  the  day. 
But  Holt,  C.  J.,  said  the  plea  would  have  been  a  good  plea  to 
an  action  of  debt  on  the  award,  or  to  an  action  on  the  bond, 
if  the  attachment  had  been  executed  before  the  penalty  had 
been  incurred,  but  not  to  an  action  of  debt  on  the  bond  after 
breach  (q). 

An  agreement  not  under  seal  to  waive  and  abandon  the  Of  waiver 
award  cannot  be  pleaded  in  answer  to   an  action  on  an  award, 
arbitration  bond.      The  only  remedy  is   by  cross  action 
against  the  plaintiff  for  suing  on  the  bond  in  breach  of  the 
agreement  (r). 

But  where  the  declaration  stated  that  by  deed  between  the  P»«>1 
parties  it  was  agreed  that  it  should  be  referred  to  arbitration  satiBfac- 
what  sum  should  be  paid  the  plaintiff  by  the  defendant,  and  ^^^ 
that  it  was  awarded  that  a  certain  sum  should  be  paid  by  submiasion 
instalments,  and  that  the  defendant  had  only  paid  part ;  a  ^^  ^®®^ 
plea  that  after  breach  of  the  award  by  non-payment  of 
the  first  instalments  it  was    agreed   that  the  defendant 
should  desist  from  doing  a  certain  act,  and  pay  a  less  sum 
at  different  dates  in  lieu  of  the  sum  awarded,  and  that 
he  had   paid   such   less  sum,  and   that   the  plaintiff  had 
accepted  it  in  satisfaction,  was  held  good ;  as  the  deed  of 
submission  was  merely  inducement,  and  the  action  was  on 
the  award,  and  that  therefore  an  accord  and  satisfaction  not 
under  seal  was  good  (s). 

(p)  Bacclench.  Duke  of,  v.  Me-  llaym.  636.    See  RoLbins  v.  Scan- 

tropolitan  Board  of  Works,  L.  R.  dard,   Sid.  327.      See  Coppeil  v, 

3  Ex.307,oii  app.  L.  R.  5  Ex.  221,  Smith, 4  T.  R.  312. 
in  H.  L.  L.  R.  5  App.  Cases,  418  ;         (r)  Braddick    v.    Thompson,    6 

Beckett  v.  Midlaad  Railway  Co.,  East,  344. 
L.  R.  1  C.  P.  241.  (s)  Smith  v.  Trowsdale,  3  E,  & 

(q)  Ingram  v.  Bernard,   1   Ld.  B.  83. 
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Part  III. 
0.  III.  s.  4. 

Award  not 
ready  to  be 
delivered. 

Not  made 
within 
reasonable 
time. 

Replica- 
tion claim 
not 

covered 
by  award 
pleaded. 


Demurrer 
to  plead- 
ing statins 
badawarcL 


A  plea  that  the  award  was  not  made  ready  to  be  delivered 
within  the  time  limited  is  said  to  be  a  good  plea,  though  pro- 
bably, in  most  cases,  it  would  now  be  considered  an  argu- 
mentative plea  of  no  award  (t). 

Where  the  submission  contains  no  limit  as  to  time,  a  plea 
to  an  action  on  the  award,  that  the  arbitrators  did  not  make 
their  award  within  a  reasonable  time,  is  bad  («.). 

To  a  plea  of  an  award,  the  plaintiff  replied  that  the 
subject-matter  of  his  action  was  not  included  in  the  refer- 
ence; and  though  the  submission  was  of  all  matters  in 
difference,  and  the  cauAe  of  action  existed  at  the  time  of  the 
submission,  the  plaintiff  was  allowed  to  show  that  it  was  not 
referred  (ai). 

If  the  plaintiff  set  out  an  award  bad  on  its  face  as  stated 
in  the  pleadings,  the  defendant  should  demur  Q/). 


SECTION  V. 


Yabt  III. 

0.  III.  8.  5. 

Execution 
of  submis- 
sion by  all 
parties 
must  be 
proved. 


EFFECT  OF  AN  AWARD  IN  EVIDENCE.. 

I.  Proof  of  the  submission  and  award,] — In  debt  on  an 
award  the  submission  of  all  the  parties,  if  traversed,  must  be 
proved.  If  the  submission  be  by  agreement  in  writing,  bond, 
or  deed,  evidence  must  be  given  by  the  plaintiff  of  the  exe- 
cution of  the  instrument  by  himself  and  by  every  party  to  it, 
though  they  are  not  parties  to  the  action  (z).  The  like 
necessity  is  imposed  on  a  defendant  who  relies  on  an  award 
as  a  defence.  As  in  the  case  of  contracts  for  other  purposes, 
the  execution  used  to  be  proved  by  the  attesting  witness,  if 
there  were  one,  unless  his  absence  were  sufficiently  accounted 
for  (a). 


(t)  See  P.  III.  eh.  3,  s.  4,  d.  2,  p.  188. 

533.  (2) 

(u)  Curtis  V.  Potts,  3  M.  &  S.  427  ; 

146.  208 ; 

(x)  Ravee  v.  Farmer,  4  T,  R.  124 ; 

146.'  N.  P. 

(y)  Gi8bome».Hart,5M.<feW.  (a) 

60  ;  Cargey  v,  Aitcheson,  2  B.  &  C.  328  ; 

170 ;  Fi^er  v.  Pimbley,  11  East, 


Ferrer  v.  Oven,  7  B.  &  C. 
Antram  v.  Chace,  15  £ft8t, 
Brazier  v.  Jones,  8  R  &  C. 
Kingston  v,  Phelps,  1  P^Jce, 
299. 

Spoouer  v,  Payne,  4  C.   V, 
S.  C.  16  L.  J.  C.  P.  225. 
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A  submission,  in  writing,  and  attested,  is  not  sufficiently   Part  III. 
provided  by  evidence  of  a  rule  making  the  agreement  a  rule    ' 
of  court  under  the  stat.   9  &  10  W.  III.,  c.   15 ;  for  the  R^ie  of 
character  of  the  instrument  is  not  changed  by  being  made  a  evidence  of 
rule  of  court  for  the  particular  purpose  of  summary  enforce-  aubmisswii 
meat  As  it  is  a  contract  deriving  its  force  from  the  consent  ment. 
of  the  parties,  and  not  from  the  rule,  it  ought  to  be  proved 
hke  any  other  contract  (b). 

But  a  submission  by  a  judge's  order  is  properly  evidenced  But  evi- 
by  the  rule  of  court ;  for  the  judge's  order  is  itself  a  judicial  gubmission 
act,  and  when  made  a  rule  is  not  altered  in  character,  only  by  judge's 
in  form,  and  the  submission  becomes  a  submission  by  rule  ""   ''" 
of  court  just  as  much  as  if  it  had  originally  been  so  without 
a  judge's  order  (c). 

An  award  ordered  the  defendant  to  sign  a  memorandum  Perform- 
by  which  he  undertook  not  to  pirate  the  plaintiff's  inven-  ^^e^of 
tions:  proaf  that  he  had  signed  a  memorandum  in  terms  Bubmia- 
according  with  the  direction  of  the  award,  was  held  sufBcient 
evidence  of  his  having  submitted  to  the  arbitration  (d). 

The  recital  in  the  award  that  the  two  arbitrators  had  Evidence 
appointed  a  third  to  act  with  them  pursuant  to  the  submis-  men^^oST 
sion,  was  held  no  evidence  of  the  appointment  of  the  third,  third  arbi- 
Nor  could  proof  of  the  fact  of  his  having  acted  with  the 
other  arbitrators  in  the  course  of  the  arbitration,  and  of  his 
having  signed  the  award,  supply  the  proof  of  a  formal  ap- 
pointment, since  the  mere  suflfering  the  third  person  to  sit 
along  with  them  and  to  sign  the  award  would  not  be 
sufficient  to  vest  him  in  any  authority  (e). 

A  statement  made  by  a  plaintiff  that  he  had  before  sub-  AdmiBsion 
mitted  his  claim  in  the  action  to  arbitration,  and  that  the  tiff.^  ^^ 
arbitrator  had  awarded  against  him,  is  evidence  against  him 
of  the  submission  and  award  (/). 

On  a  submission  by  rule  of  court  the  production  of  the  Prima 
rule  of  court  and  award  (with  proof  of  the  execution  of  the  a^ce^S' 
latter)  is  primfi*  facie  evidence  in  assumpsit  on  the  award  on  ^^^^l 
the  part  of  the  plaintiff,  and  sustains  the  declaration,  unless 


(6)  Bemey  «.  Read,  7  Q,  B.  79.  N.  C.  113. 

(c)  Berney  v.  Read,  7  Q.  B.  79  ;  (e)  Still  v.  Halford,  4  Camp.  17. 
Still  V.  Halford,  4  Camp.  17.  (/)  Murray  v.  Gregory,  5  Ex. 

(d)  Stuart  v.  Nicholson,  3  Bing.  486. 
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Part  III. 
0.  III.  B.  6. 


When 
notices 
under  In- 
closure  Act 
presumed 
given. 


Order  of 
justices  to 
suj^Knt 
award  pre- 
sumed. 


the  validity  of  the  award  be  impeached  by  evidence  dehors 
on  the  part  of  the  defendant  (g). 

An  award  purporting  to  be  made  by  three,  but  signed  by 
two  only,  of  the  arbitrators,  was  held  to  support  an  averment 
alleging  it  made  by  the  two  (h). 

On  an  indictment  for  non-repair  of  a  road,  an  award 
under  an  Inclosure  Act,  which  empowered  the  commissioners 
on  giving  certain  notices  to  the  parties  to  be  affected,  to 
adjudge  to  which  parish  particular  roads  should  belong,  was 
tendered  in  evidence  by  the  defendant  parish  to  show  that 
the  road  had  been  awarded  to  be  in  another  parish ;  but  as 
there  was  evidence  of  repair  and  other  admissions  by  the 
defendants  subsequent  to  the  award,  the  court  refused  to 
receive  the  award  without  proof  of  the  notices,  since  the 
usage  contrary  to  the  award  rebutted  the  priin&  facie  pre- 
sumption that  all  the  proper  steps  had  been  taken  (i). 

Where  an  award  under  an  Inclosure  Act,  after  reciting  the 
consent  and  concurrence  of  two  justices  (necessary  by  the 
Act)  stopped  up  a  footpath,  the  court  presumed  the  existence 
of  the  justices'  order,  though  none  could  be  found,  the  subse- 
quent enjoyment  not  being  inconsistent  with  the  award  (J;). 


Award 
conclusive 
as  evi- 
dence. 


When  evi- 
dence of 
original 
claim. 


Evidence 
under 
account 
stated. 


II.  Valid  award  concUiaive  a«  evidence,] — ^The  effect  of  an 
award  in  evidence  as  between  the  parties^  is  most  conclusive, 
and  while  unimpeached  precludes  other  evidence  being  given 
to  contradict  it  (I). 

Before  the  new  rules,  an  award  might  generally  have  been 
given  in  evidence,  under  the  general  issue  non  assumpsit, 
and  it  would  seem  it  might  so  now,  on  a  claim  founded  on  the 
original  debt,  when  the  award  only  settles  the  amount  of  the 
claim  but  does  not  change  its  nature  (??£). 

As  arbitrators  are  not  agents  to  state  an  account,  but 
judges  to  decide  disputes,  an  award  is  not  evidence  as  an 


(g)  Gisbome  v.  Hart,  5  M.  &  W. 

CO. 
{h)  White  V,  Sharp,  12  M.  &  W. 

712. 
(f)  R.  v.  Haslingfield,  2  M.  &  S. 

658. 

(k)  Manning  v.  The  Eastern 
Counties  Railway  Company,  12 
M.  &  W.  237. 


(0  Sybray  v.  White,  1  M.  &  W. 
435  ;  Whitehead  v.  Tattmall,  1 
A.  &  E.  491  ;  Bailey  t;.  Lechmere, 
1  Esp.  375. 

(m)  Allen  v.  Milner,  2  C.  &  J. 
47  ;  2  Chitt.  PI.  146,  not«,  6th 
ed.  ;  Kingston  v,  Phelps,  1  Peake, 
N.  P.  299. 
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account  stated  (n) ;  though  where  there  were  no  arbitration    PabtIII. 
bonds,  Lord  Ellenborough,  C.J.,  once  admitted  it  as  such  (o).    ' 
An  award  ascertaining  the  value  of  some  furniture,  &c., 
adopted  and  acted  on  by  the  defendant,  was  held  evidence 
of  an  account  stated  (p). 

In  ejectment,  a  previous  award  between  the  same  parties,  Award 
respecting  the  title  to  the  land,  is  conclusive  evidence  of  the  ^^tiUe  to 
right  (q).  l»»d. 

In  covenant  for  non-repair,  a  verbal  award  determining  On  amount 
the  amount  of  damages  prevents  the  plaintiff  proving  any  magee. 
different  amount  (r). 

In  an  action  of  assumpsit  against  an  executor  who  pleads  When 
" plene  administravit "   alone,  an   award   on   a  submission  ^^"tor, 
between  the  plaintiff  and  the  defendant  as  executor,  respect-  « to  aa- 
ing  the  matters  in  difference  between  the  plaintiff  and  the 
testator,  which  ascertains  the  amount  due  from  the  testator's 
estate  to  the  plaintiff,  but  does  not  direct  the  defendant  to 
pay  it,  cannot  be  offered  by  the  plaintiff  in  evidence  as  an 
admission  of  assets  by  the  defendant  to  defeat  the  plea  (s). 
But  if  the  arbitrator  order  the  executor  to  pay  the  amount, 
the  award  will,  it  seems,  be  conclusive  evidence  of  assets  in 
his  hands,  which  he  will  not  be  permitted  to  contradict  (t). 

An  indictment  having  been  brought  against  a  plaintiff  for  Award  in 
perjury,  alleged  to  have  been  committed  by  him  in  deposing,  ^y^^*** 
in  an  affidavit,  that  the  defendant  in  the  action,  the  prose-  o^^  indict- 
cutor  of  the  indictment,  was  indebted  to  him  in  a  certain  party. 
sum ;  the  award  of  an  arbitrator,  to  whom  the  action  for 
the  supposed  debt  had  been  referred  directing  a  verdict  for 
the  defendant,  was  held  not  to  be  admissible  in  evidence  for 
the  crown  on  the  trial  of  the  indictment ;  on  the  ground 
that  the  decision  of  the  arbitrator  in  respect  of  the  action 
was  no  more  than  a  declaration  of  his  opinion,  and  that 
there  was  no  instance  of  such  a  declaration  of  opinion  being 
received  as  evidence  of  a  fact  against  the  party  to  be  affected 
by  the  proof  of  it,  in  any  criminal  case  (u). 

(w)  Bates  v.  Townley,  2  Ex.  152.  Rosser,  3  East,  15.    See  Richarda 

(o)  Keen  V.  Batshore,  1  Esp.  194.  v.  Bassett,  10  B.  &  C.  657. 

Ip)  Salmon  v.  Watson,  4  Moore,  (r)  Whitehead  v.  TattersalJ,   1 

73.  A.  &  E.  491. 

(2)  Doe  d.  Madkinsi?.  Homer,  («)  Pearsons.  Henry, 5 T.  R  6. 

8  A.  &  E.  235  ;  Doe  d.  Greville  v.  (t)  Worthington  v.  Barlow,   7 

Roper,  WoodfalFs   Land  &  Ten.  T.  R.  463. 

788,  6th   ed. ;   Doe  d.  Morris  v.  (u)  R.  v.   Foutaiiieraoreau,   11 
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Part  III. 

c.  lu.  s.  5. 

Award 
under 
Lands 
ClaixBcs 

Act. 

Award  no 
evidence 
against 
strangers. 


Not  evi- 
dence of 
right 
against 
strangers. 


Award  for 
tenant,  no 
evidence 
for  ]and- 
lord. 


Award  in 
a  cause  not 
evidenco 


An  award  assessing  compensation  under  the  Lands  Clauses 
Act,  1845,  seems  no  evidence  on  an  issue,  whether  the  com- 
pensation awarded  was  in  respect  of  matter  for  which  com- 
pensation could  be  given  (x), 

in.  £ffect  of  an  award  as  evidence  as  to  strangers.] — It  is 
laid  down  as  a  universal  rule,  that  it  is  only  as  regards  the 
parties  to  the  submission,  or  those  claiming  under  them,  that 
an  award  has  any  force  at  all.  No  instance,  it  is  said,  can 
be  proved  in  which  strangers  have  been  held  to  be  in  any 
way  affected  in  their  rights  by  an  award,  as  evidence  either 
of  right  or  of  reputation  (y). 

Hence,  in  an  ejectment  on  the  several  demises  of  a  mort- 
gagor and  mortgagee  (the  lessor  of  the  plaintiff  at  the  trial 
relying  on  the  title  of  the  mortgagee),  the  defendant  was 
not  allowed  to  give  in  evidence  an  award  in  his  favour 
respecting  the  same  land,  made  on  a  submission  between 
himself  and  the  mortgagor  subsequent  to  the  mortgagee ; 
although  under  that  award  the  defendant  had  obtained  and 
kept  possession  of  the  land,  and  the  mortgagee  had  been 
present  at  one  meeting  in  the  reference,  not  however  taking 
any  part  in  it  (z). 

An  award  had  been  made  in  favour  of  the  plaintiff's 
tenant  in  an  action  brought  by  him  for  an  injury  to  the 
leased  premises  against  the  defendant's  landlord.  In  an 
action  by  the  plaintiff  against  the  defendant  for  the  injury 
to  the  reversion,  the  court,  affirming  Evans  v.  Rees  (a),  held 
that  the  award  was  inadmissible  for  the  plaintiff,  either  as 
evidence  of  reputation,  or  on  the  ground  of  privity  of 
interest,  as  the  award,  had  it  been  the  other  way,  would  not 
have  been  evidence  against  the  plaintiff,  and  it  could  not 
therefore  when  in  her  favour  be  used  for  her  (6). 

We  have  just  seen  that  the  award  in  a  cause,  deciding  that 
the  plaintiff  has  no  claim,  cannot  be  given  in  evidence  by  the 


Q.  B.  1028.    See  2  Pitt  Taylor  on 
Evidence,  1114. 

(x)  Rhodes  v,  Airdale  Drainage 
Commissioners,  L.  R.  1  C.  P.  1), 

402. 

{?/)  Evans  v.  Reep,  10  A.  &  E. 

151. 


(z)  Doe  d.  Smith  v.  Webber,  1 
A.  &E.  119. 

(a)  10  A.  &  E.  161. 

(6)  Lady  Wenman  v.  Mackenzie, 
6  R  &  B.  447,  S.  C.  25  L.  J.  Q.  B. 
44. 
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crown  against  the  plaintiff  on  an  indictment  of  the  latter  for    Part  III. 

perjury,  for  alleging  in  an  affidavit  that  the  defendant  was  J ' 

indebted  to  him,  although  the  defendant  be  the  prosecutor  ^^^  *^® 

'  o  r  crown 

of  the  indictment  (c).  against 

Upon  an  indictment  for  non-repair  of  a  highway,  which  ^^  ^' 
it  was  alleged  the  defendant  was  bound  to  repair  ratione  evidence  of 
tenurae,  an  award  on  the  question  of  liability,  made  under  a  ^Si^  " 
submission  by  a  former  tenant  for  years  of  the  land,  was  Htranger. 
held  not  receivable  in  evidence  as  an  adjudication  on  the 
point,  since  an  award  only  binds  the  pai'iies  to  the  submis- 
sion. Neither  was  it  considered  admissible  as  evidence  of 
reputation,  for  evidence  of  the  statements  of  witnesses 
before  the  arbitrator,  even  if  they  were  deceased,  would  not 
have  been  admissible  as  having  been  made  "post  litem 
motam,"  and  the  arbitrator's  opinion,  formed  on  those  state- 
ments, and  expressed  in  his  award,  could  not  be  entitled  to 
more  credit  (d).  The  latter  objection,  indeed,  applies 
equally  to  the  verdict  of  a  jury;  so  the  courts,  remarking 
that  the  rule  of  a  verdict  being  evidence  of  reputation, 
stands  more  upon  authority  than  principle,  refuse  to  extend 
it  further;  and  though  for  many  purposes  an  award  is 
equivalent  to  a  verdict,  yet  they  will  not  consider  it  so  for 
this ;  nor  on  an  issue  respecting  the  boundary  between  two 
parishes  in  adjoining  counties,  will  they  admit  as  evidence 
of  reputation  an  award  inter  alios  professing  to  set  out  the 
boundary  (e). 

In  some  particular  instances  an  award  may  be  available  Award  evi- 
in  evidence  for  a  person  who  is  not  a  party  to  the  submis-  gtrangw^ 
sion. 

In  an  action  for  false  imprisonment  against  a  servant  of 
the  East  India  Company,  the  defendant  was  allowed  to  give 
in  evidence,  in  mitigation  of  damages  under  the  general  issue, 
a  release  given  by  the  plaintiff  to  the  East  India  Company, 
in  pursuance  of  an  award  between  the  plaintiff  and  the 
company,  in  which  the  plaintiff  was  awarded  a  large  com- 
pensation for  injuries  done  him  by  the  company's  servants, 
particularly  by  the  defendant ;  the  matters  in  difference  in 
terms  comprehending  the  claim  in  action  (/). 

(c)  R.    V.   Fontainemoreau,  11  (e)  Evans  ».  Rees,  10  &  E.  151. 
Q.  B.  1028.    See  above,  p.  541.  (/)  Shelling  v.  Farmer,  1  Stra. 

(d)  R.  V,  Cotton,  3  Camp.  444.        646. 
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Part  III.       An  award  respecting  the  right  to  a  chattel  deposited  with 

J !_!_!  the  arbitrator,  precludes  the  party  against  whom  the  award 

Awardevi-  jg  made  from  maintaining  trover  against  the  arbitrator  for 
arbitrator,   refusing  to  deliver  up  the  chattel  to  him,  since  the  award 
deciding  against  him  is  evidence  that  the  withholding  the 
chattel  is  no  unlawful  conversion  (jj). 
Bad  faith        Where   an  award  reducing  the   rateable  value  of  the 
by  award.^  premises  of  a  company  ordered  the  excess  of  old  poor-rates 
to  be  allowed  out  of  the  next  rate,  but  the  overseers  never- 
theless distrained  for  the  full  rate,  and  the  company  re- 
plevied, the  court  considering  the  proceedings  by  the  over- 
seers contrary  to  good  faith  directed  the  replevin  bond  to 
be  given  up  to  the  company  {h). 
Award  An  award  acted  on  may  sometimes  be  admissible  as  evi- 

acted  on,     ^qy^qq  between  strangers. 

e^idenoe  P 

affecting         In  a  case  at  Nisi  Prius  before  Lord  Tentcrden,  C.J.,  an 
gangers,    g^^j^,.^  ^f  ^\^q  ^j^^  ^f  Henry  VIII.  between  the  Corporation 

respecting   and  University  of  Cambridge,  regulating  the  amount  of  toll 
to^***'      payable  to  the  Corporation,  was  held  inadmissible  as  evi- 
dence of  reputation  respecting  the  right  to  tolls  in  an  action 
between  the  lessee  of  the  Corporation  and  a  third  party, 
there  being  no  proof  that  it  had  been  acted  on ;  yet  a  deed 
respecting  the  same  question  and  founded  on  the  award  was 
admitted.    In  the  same  case,  another  award  of  the  same 
reign,  by  which  certain  parties  were  discharged  of  toll  to 
the  Corporation  of  Cambridge  in  consideration  of  a  specified 
annual  payment  was  admitted  in   evidence,  the  plaintiff 
undertaking  to  prove  payment  of  the  composition,  but  on 
his  failing  to  do  so  the  evidence  of  the  latter  award  also 
was  struck  out  (i). 
Stranger         Where  a  tenant  under  a  sixty  years'  lease,  having  been 
**^-"'"  •       served  with  a  notice  of  an  award  made  between  two  parties 
Award.        -v^rho  had  claimed  rights  (paramount  to  that  of  his  lease)  to 
enter  and  possess  the  lands  to  recover  rent-charges  in  arrear, 
attorned  and  paid  rent  to  the  one  to  whose  claim  the  award 


(d\  Gun  ton  v,  Niiree,  5  Moore,  L.  T.  666. 
259/  (i)  Brett  v.  Beales,  1  Moo.  &  M, 

(A)  Leicester  Waterworks  Com-  4)6, 
pany  v,  Cropstone  Overseers,  32 
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gave  priority ;  it  was  held  on  proof  of  these  facts  that  he   Pabt  hi. 
became  tenant  to  the  latter  from  year  to  year  (j).  ^!!l^1!!.*. 

On  an  issue  respecting  the  title  to  some  growing  crops 
seized  by  a  creditor  of  the  tenant  of  the  land,  an  award  be- 
tween the  landlord  and  tenant  directing  the  tenancy  to  cease, 
and  the  tenant  to  deliver  up  possession,  was  held  admissible 
in  evidence,  though  of  itself  it  could  not  transfer  the  property 
in  the  crops  to  the  landlord  (k). 

The  right  to  a  farm  being  in  dispute,  the  parties  agreed  to  Award 
be  bound  by  the  decision  of  an  arbitrator,  and  he  awarded  ^  ^top- 
against  the  one  who  had  previously  received  rent  as  landlord  P^i- 
from  the  tenant.     Notice  of  the  award  was  given  to  the 
tenant,  and  with  the  sanction  of  the  losing  claimant  the 
tenant  was  directed  in  future  to  pay  his  rent  to  the  success- 
ful party  as  his  landlord.     Afterwards,  the  former  landlord, 
being  dissatisfied  with  the  award,  distrained  on  the  tenant 
for  rent     It  was  held  in  an  action  of  replevin,  that  though 
the  tenant  was  estopped  from  saying  that  his  landlord  had 
no  title,  the  tenant  here  was  at  liberty  to  prove  these  cir- 
cumstances in  evidence,  to  show  that  his  landlord's  title  had 
determined,  and  that  the  loser  was  estopped  from  setting  up 
his  title  of  landlord,  having  himself  induced  the  tenant  to 
pay  rent  to  another  person  (l). 

rv.  Irtvpeaching  by  evidence  award  put  in  evidence!] —  Evidence 
When  an  award  is  tendered  in  evidence  the  opposite  party  j^lw^d. 
may  offer  evidence  in  reply  to  impeach  its  validity,  and  so 
doing  away  with  its  binding  effect,  allow  proof  to  be  given 
of  the  matters  professed  to  be  determined  by  it  (m).     Thus,  Proving 
an  award  on  a  reference  of  all  matters  in  difference  being  ^^ed^^ 
offered  in  evidence  by  the  defendant,  the  plaintiff  is  at  liberty  on. 
to  prove,  that  on  some  of  the  matters  referred  the  arbitrator 
has  not  awarded  (n). 

To  illustrate  this  principle  further,  it  may  be  observed,  that  issues 
though  a  submission  by  rule  of  court  referring  an  action,  "^^®^^^^' 


(j)  Doe  d.  Caiawner  v.  Boulter,  256. 

6  A.  &  £.  676.  (m)  Whitehead  v,  Tattersall,  1 

(A)  Thorpe  r.  Eyre,  1  A.  &  E.  A.  &  E.  491. 

926.  (n)  Ingram  v.  Milnes,   8  East, 

(/)  DowBB   V,  Cooper,  2  Q.  B.  444. 
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Part  III.    and  an  award  determining  the  action  generally  is  prim&  facie 

^'  "^  evidence  of  a  good  award,  yet  evidence  may  be  offered  by  a 

defendant  under  a  plea  of  "  no  award,"  to  show  that  there 

are  several  issues  in  the  action  referred^  which  the  award 

has  not  determined,  consequently  that  is  not   final,  and 

therefore  of  no  effect  (o). 

Showing         The  court  will  grant  a  new  trial,  if  the  judge  at  Nisi 

within        Prius  reject  evidence  offered  to  show  that  the  subject-matter 

refetenoe.    ^f  ^]jq  action  to  which  the  award  is  offered  as  an  answer, 

was  not  included  in  the  reference  or  determined  by  the 

award  (p). 

Evidence         In  an  old  case,  however,  where  the  defendant  in  mitiga- 

to  contra-      i«f»j  j_  •  ^j  i  r       .i_        i   *    i^'tr 

diet  award.  ^^^^  ^f  damages  put  in  evidence  a  release  by  the  plaintia 
made  in  pursuance  of  an  award  on  a  submission  between  the 
plaintiff  and  another,  the  court  would  not  allow  the  plaintiff 
to  give  evidence  to   contradict  the   general  terms  of  the 
award  and  release,  which  included  the  ground  of  action,  and 
to  show  that  the  arbitrators  had  on  certain  grounds  refused 
to  take  into  consideration  the  claim  in  the  action  {q). 
Evidence         The  Same  principle  which  prohibits  the  pleading  the  mis- 
diict^or      ^^^®  ^^  misconduct  of  the  arbitrator  precludes  the  defendant 
mistake  of  fj-Qn^  giving  evidence  on  those  grounds  (r),  and  in  an  action 
jnadmie-      on  an  award  from  going  into  evidence  to  unravel  the  accounts 
^^^®'  exhibited  to  the  arbitrator,  and  so  dispute  the  correctness  of 

his  decision  (»). 

The  question  whether  in  an  action  for  24*6i.  the  defendant 
was  entitled  to  a  set-off  for  the  like  sum  of  246i.  in  respect 
of  some  silk,  having  been  submitted  to  the  arbitrator,  and 
decided  in  the  negative  by  the  award,  the  defendant  in  an 
action  on  the  award,  to  which  he  had  pleaded  a  set-oif, 
proposed  to  give  evidence  of  a  claim  for  the  silk  less  than 
246Z.,  and  to  show  that  the  arbitrator  had  decided  against 
his  claim,  simply  because  he  had  held  himself  bound  by  the 
words  of  the  submission  to  decide  against  the  defendant, 


.«. 


Dresser  v.  Stansfield,  14  M.  646. 

882.  (r)  Wills  1^  Maccarmick,  2  Wil.<. 

(l>)  Ravee  v.  Farmer,  4  T.  R.  148 ;    Dyer  v,  Dawson,  cited  in 

146 ;  Rhodes  v.  Airdale  Drainage  Heming   v.    Swinnerton,  1  Co(q>. 

Commissiouers,  L.  R.  1  C.  P.  D.  C.  C.  420,  notes. 

380  ;  S.  C.  45  L.  J.  C.  P.  337.  («)  Swinford  v.  Bum,  Gow.  N. 

(q)  Shelling  v.  Farmer,  1  Stra.  P.  5. 
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unless  a  set-off  was  proved  of  the  exact  value  of  24:61, :  the    ^-^^t  hi. 

C    III  s    5 

court,  however,  rejected  the  evidence,  holding  that  in  an    - —   ' 
action  on  the  award  the  decision  of  the  arbitrator  could  not 
be  impeached  for  a  mistake  (Q. 

In  one  instance  at  Nisi  Prius,  in  an  action  of  assumpsit 
on  the  award,  the  defence  relied  on  was,  that  the  irregular 
conduct  of  the  umpire  in  examining  one  of  the  parties  in  the 
absence  of  the  other  vitiated  the  award.  No  objection,  how- 
ever, seems  to  have  been  made  on  the  part  of  the  plaintiff 
to  the  reception  of  the  evidence  or  to  the  nature  of  the 
defence  (u). 

It  was  said,  in  a  case  decided  previous  to  the  new  rules  of  Evidence 
pleading,  that  if  the  submission  were  obtained  by  fraud,  and  obtained 
an  action  were  brought  on  the  award,  the  defendant  mifi:ht  ^y^raudof 

.     .  .  .  T         party. 

plead  no  submission,  and  prove  the  fraud  in  evidence,  which 
would  authorize  him  to  treat  it  as  no  submission ;  or  that 
iie  might  plead  no  award,  and  show  that  the  submission  was 
obtained  by  fraud  (x).  But  he  could  not,  it  seems,  under  any 
plea,  be  permitted  to  give  evidence  that  the  award  was  made 
as  it  was,  in  consequenceof  fraudulent  conduct  of  the  parties 
interested  (y). 

A  submission  provided  that  if  the  arbitrator  should  award  Proving  uo 
that  the  defendants,  who  were  executors,  should  purchase  the  ^^^^^j.  ^ 
plaintiff  an  annuity,  he  should  and  might  award  it  with  a  a^ard. 
proviso,  that  in  case  of  a  deficiency  of  assets  the  sum  should 
abate.    The  arbitrator  awarded  the  annuity  without  any  pro- 
viso.    On  the  general  issue  in  assumpsit  on  the  award,  before 
the  new  rules,  the  court  allowed  the  defendants  to  prove  a 
deficiency  of  assets,  holding  that  the  arbitrator  ought  to  have 
inserted  the  proviso,  and  that  the  defendants  ought  not  to  be 
the  worse  off  for  his  neglect  (2). 

(0  Johnson  v,  Dorant,  2  B.  &  (^)  Djer  v,  DawBon,  cited  in 

Ad.  925.  Hemington  v,  Swinnerton,  1  Coop. 

(u)  Matson  v,  Trower,   Ry.  &  C.  C.  420,  notes. 

M.  17.  (^)  Crump,  v.  Adney,  1  C.  &  M. 

(x)  Sackett  v.  Owen,  2  Chitt.  39.  355. 
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CH.rr. 

Contente 
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THE  AWARD  AS  A  GROUND  OF  PROCEEDINGS  OR 

DEFENCE  IN  EQUITY. 

In  what  cases  and  in  what  manner  an  award  can  be  ren- 
dered available  in  equity  the  present  chapter  endeavonrs  to 
point  out. 

In  the  first  section  the  inquiry  is  made  when  a  bill  will  lie 
to  have  specific  performance  of  an  award  decreed 

The  second  section  sets  forth  the  efiEect  of  an  award  as  & 
plea  in  bar  of  a  bill  in  equity  respecting  the  matters  referred, 
or  of  a  bill  to  set  the  award  aside. 

The  third  section  discusses  the  more  summary  modes,  in 
which  the  assistance  of  equity  to  enforce  an  award  may  be 
obtained. 

The  whole  of  this  chapter,  however,  must  be  read  with 
reference  to  the  effects  of  the  Judicature  Acts,  1873  and  1875. 


SECTION  L 


Whatever 
the  sub- 
mifisioii,  a 
bill  may 
lie. 


ENFORCING  AN  AWARD  BY  BILL  IN  EQUITY. 

L  When  a  bill  in  equity  will  lie.] — Whatever  be  the  nature 
of  the  submission,  the  jurisdiction  of  equity  over  the  award 
seems  to  attach. 

Unless  an  award  has  been  made,  the  court  of  equity  can- 
not decree  specific  performance  of  an  agreement,  one  part  of 
which  has  been  left  to  be  determined  by  arbitration  (a). 


(a)  Darbey  i?.  Whitaker,  4  Drew. 
134  ;  Tillett  v.  The  Charing  Cross 
Bridge  Company,  26  Beav.  419 ; 
BiJ^er  V.  The  Metropolitau  Bail- 


way  Company,  11  Nov.  1862, 1 N. 
R  8.  See  ante,  P.  I.  ch.  3^  ■.  4, 
d.  3,  p.  63. 
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Though  the  submission  be  by  order  of  Nisi  Prius,  which  Part  III. 
is  afterwards  made  a  rule  of  a  court  of  common  law,  and  so  °"'  ^^'  ^  ^* 
performance  capable  of  being  enforced  by  attachment  from 
that  court.  Chancery  may  still  entertain  a  bill  for  specific 
execution  of  the  award  (6).  Even  where  the  submission  is 
by  agreement  containing  a  clause  for  making  it  a  rule  of  a 
court  of  law  under  the  statute,  so  that  the  Court  of  Chancery 
has  no  jurisdiction  to  set  the  award  aside,  yet  a  bill  for 
specific  performance  may  be  filed,  when  the  award  is  such  as 
equity  will  execute  (c). 

A  bill  in  equity  will  lie  to  enforce  specific  performance  of  Perfoim- 
an  award,  when  the  thing  ordered  by  the  award  to  be  done  award 
is  such  as  a  court  of  equity  would  specifically  enforce  if  it  «^o«»^ 
had  been  agreed  upon  by  the  parties  themselves.     For  as  by  contract 
the  submission  the  parties  have  contracted  to  do  what  the 
arbitrator  shall  direct,  when  the  latter  has  made  his  decision, 
the  award  is  considered  in  equity  as  amounting  to  an  agree- 
ment by  the  parties  on  the  terms  pointed  out  by  him,  and 
will  be  enforced  against  a  party  as  the  party's  own  agree- 
ment (d). 

As  equity  will  not  interfere  in  the  case  of  a  breach  of  Not  award 
contract,  when  a  court  of  common  law  can  give  a  complete  mei^of 
remedy  by  damages,  so  it  will  not  execute  an  award,  which  °io»ey« 
directs  nothing  but  the  payment  of  money,  any  more  than 
it  would  decree  specific  performance  of  a  contract  for  such  a 
purpose  (a). 

But  when  the  arbitrator  directs  a  party  to  perform  any-  Award  to 
thing  in  specie,  as  to  make  a  lease  or  to  convey  an  estate,  act?*^  ° 
or  to  do  anything  in  respect  of  lands,  a  court  of  equity  Will 
execute  the  award  as  a  common  agreement  (/). 
But  specific  performance  will  not  be  granted,  unless  the 


(6)  Nickels  v.  Hancock,  7  De 
G.  ML  4fe  G.  300 ;  Wood  v,  Griffith, 
1  Wilfl,  C.  C.  34;  S.  C.  1  Swanst. 
43. 

(c)  Walters  v.  Morgan,  2  Cox, 
369 ;  Auriol  v.  Smith,  1  Turn.  & 
R.  121 ;  Hawksworthv.Bramniall, 
5  M.  &  C.  281. 

(d)  Walters  v.  Morgan,  2  Cox, 
369  ;  Wood  v,  Griffith,  1  Wils.  C. 
a  34  ;  S.  C.  1  Swanst.  53  ;  Ger- 


vais  r.  Edwards,  2  Drn.  &  War. 
80  ;  Nickels  v.  Hancock,  May  2, 
1865 ;  Lords  Justices,  3  C.  L.  & 
E.  Kep.  Ch.  689. 

(e)  Walters  v,  Moigan,  2  Cox, 
369  ;  Hail  t?.  Hardy,  3  P.  W.  187. 

(/)  Walters  v.  Morgan,  2  Cox, 
369  ;  Hall  v.  Hardy,  3  P.  W.  187  ; 
Henry  v.  Kirwaii,  9  Ir.  C.  L.  Rep 
469. 
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Part  III.    court  can  give  relief  to  both  parties.     Therefore  it  will  not 
CH.  IV.  B.  1.  y^  allowed,  if  the  award  directs  one  party  to  grant  a  lease 
and  the  other  to  keep  a  way  in  repair,  and  to  pay  certain 
sums  from  time  to  time  as  they  may  become  due,  which 
matters  are  not  the  subject  of  a  decree  for  specific  perform- 
ance (g). 
Award  as        A  contract  for  the  purchase  of  land  by  a  company  is  com- 
iand"taken  P^®*^  when  noticc  to  take  the  land  has  been  given  under  the 
iT"^^*^^    Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  ]8,  and  the 
Clauses       value  has  been  fixed  by  an  arbitrator  appointed  by  the  land- 
^^^'  owner  and  the  company.     Such  a  contract  will  be  enforced 

in  equity,  notwithstanding  the  special  provisions  contained 
in  the  Act  respecting  compulsory  purchases  (A). 
Not  award  The  court  wiU  not  enforce  an  award  when  the  submission 
sistent  ^"^  award  together  constitute  an  unwise  and  unreasonable 
with  sub-  agreement,  nor  one  which  is  incapable  of  being  worked  out 
Not  part  consistently  with  the  terms  of  the  submission ;  and  it  is  very 
of  award,     doubtful  whether  it  will  enforce  part  of  an  award  when  it 

cannot  enforce  the  whole  (i). 
Old  rule,         Formerly  it  was  held,  that  when  the  submission  was  by 
or  part  per-  private  agreement  out  of  court,  the  courts  of  equity  would 
fonnance     ^qIj  entertain  a  bill  for  a  specific  performance  of  the  award 

requisite.  .,i.  .  tn 

(though  it  contained  directions  other  than  for  the  payment 
of  money),  unless  after  it  had  been  made  the  parties  had 
acquiesced  in  it,  or  agreed  to  execute  it,  or  one  party 
had  performed  his  part  (k).  And  so  late  as  the  year  1704, 
a  bill  being  exhibited  to  have  execution  of  an  award, 
which  had  been  performed  by  neither  party,  a  demurrer 
was  allowed,  on  the  ground  that  there  was  no  precedent 
that  a  court  of  equity  had  ever  carried  such  awards  into 
execution  (I), 
Award  en-      But  when  there  has  been  a  part  performance,  the  courts  of 

forced  on 


(g)  Blackett  v.  Bates,  L.  B.  1  (i)  Nickels  v.  Hancock,  7  De 

Ch.  117  ;  S.  C.  35  L.  J.  N.  S.  Oh.  G.  M.  &  Q.  300. 

324,  oyerrulingS.C.below,2H6ni.  {k)  Bishop  v.  Bishop,!  Rep.  in 

&  M.  270 ;  34  L.  J.  N.  S.  Ch.  615.  Chanc.    75,    141 ;    Thompson   ft 

(h)  The  Regent's  Canal  Company  Noel,  1  Atk.  00 ;  Eyre  v.  Good,  2 

V.  Ware,  26  L.  J.  Chanc.  666 ;  S.  Rep.  in  Chan.  18,  34. 

C.  23  Beav.  575 ;  Mason  v.  The  (i)  Bishop  v.  Webster,  1  Cai.  in 

Stokes  Bay  Railway  Company,  32  Eq.  Ab.  61,  pi.  9. 
L.  J.  Ch.  110. 
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equity  from  very  early  times  have  felt  justified  in  decreeing    PahtIII. 

GH   TV   S    J. 

a  complete  execution.  .  -J. ' 

Thus,  in  Charles  the  Second's  time,  where  a  bill  to  enforce  p^  p®^" 

'  .       .        T  formanctj. 

an  award  on  a  Rubmission  out  of  court  had  been  dismissed  on 
demurrer  by  the  Master  of  the  Rolls;  Lord  Chancellor 
Jefines  on  a  rehearing  reversed  the  decision,  and  decreed, 
that  as  the  award  had  been  part  executed  and  assented  to,  it 
should  be  confirmed,  and  that  the  defendant  should  perform 
the  same  (m).  So  where  land  had  been  enjoyed  under  an 
award,  the  court  confirmed  the  title  of  the  plaintifi^,  and 
decreed  a  perpetual  injunction  against  a  lease,  under  which 
the  defendant  had  commenced  an  action  of  ejectment  (n). 
On  the  same  principle,  it  was  held,  on  awards  by  private 
submission  directing  one  party  to  convey  an  estate  or  to 
deliver  a  lease,  and  the  other  to  pay  a  sum  of  money,  that  a 
bill  would  lie,  when  the  lease  had  been  delivered  up,  to 
enforce  performance  of  the  rest  of  the  award  (o) ;  and  on 
the  other  hand,  to  compel  a  conveyance,  when  the  defendant 
had  received  the  money,  in  consideration  whereof  he  was  .to 
have  conveyed  the  estate  (p). 

Though  an  award  be  not  good  in  strictness  of  law,  yet  if 
there  have  been  an  assent,  and  a  part  performance,  the 
Court  of  Chancery  has  sometimes  enforced  it  (q). 

In  an  old  case,  an  award  ordered  that  a  party  should  have 
certain  lands,  and  that  if  any  doubts  arose  the  arbitrators 
would  explain  the  same.  Long  after  the  award  had  been 
executed,  and  possession  of  the  lands  delivered  pursuant  to 
it,  it  was  contended  that  the  party  only  took  a  life  interest 
under  the  award ;  but  the  arbitrators  having  declared  that 
they  meant  to  give  him  a  fee^  and  that  the  word  ''  heirs  " 
had  been  left  out  of  the  award  by  mistake,  the  court  decreed 
that  the  plaintiff,  the  purchaser  from  the  party  entitled  by 
the  award,  should  enjoy  the  land  absolutely  in  fee  (r). 

In  another  case,  where  the  plaintiff  had  paid  part,  and 


im)  Norton  v,  Maacall,  2  Rep.  in  (p)  Hall  v.  Hardy,  3  P.  W.  187. 

Chanc.  304-  (q)  Norton  v,  Mascall,  2  Vera. 

(n)  Poole   V.  Pipe,    3  Rep.   in  24. 

Chanc.  11,  20.  (r)  Scott  v.    Wray,   1    Rep.  in 

(o)  Church  v.  Roper,  1  Rep.  in  Chaiic.  45,85. 
Chanc.  75,141. 
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CH.  IV.  8.  1. 


What  not 
sufficient 
part  per- 
formance. 


Oflfering 
penalty  in 
Ueu  of 
perform- 
ance. 


Proceed- 
ings in 
court  of 
law  no  bar 
tobiU. 


Whether 
lapse  of 
time  a  bar. 


tendered  the  rest  of  the  amount  awarded  due  for  a  mortgage 
debt,  but  not  within  the  time,  specified  by  the  award,  and 
brought  a  bill  to  have  a  reconveyance  of  the  mortgaged 
lands  pursuant  to  the  award ;  the  court,  as  the  period  fixed 
for  payment  had  elapsed  before  the  plaintiff  had  paid  the 
money,  decreed  that  the  award  was  to  be  dissolved,  that  the 
master,  allowing  for  the  money  paid,  should  ascertain  what 
was  due  to  the  defendant,  and  that  the  defendant,  on  pay- 
ment to  him  of  what  the  master  found  due,  should  recon- 
vey  the  estate  (a). 

Although  a  defendant  had  to  some  extent  acted  on  the 
award  by  nominating  trustees,  and  electing  to  take  licences 
pursuant  to  it,  it  was  held  that  there  had  not  been  such  an 
acquiescence  in  the  award  as  to  justify  the  court  in  enforcing 
a  specific  performance  against  him  on  that  ground,  no  one 
appearing  to  have  been  misled  by  his  act*  (t). 

Where  an  agreement  for  the  sale  of  lands,  at  a  price  to  be 
fixed  by  arbitration,  is  secured  by  a  penalty,  the  court  of 
equity,  after  the  price  is  determined  by  the  award,  will 
decree  a  specific  performance  of  the  contract,  and  not  com- 
pel the  purchaser  to  accept  the  penalty  in  discharge  of 
it  (it). 

It  is  no  ground  to  prevent  the  Court  of  Chancery  decreeing 
a  specific  performance  that  the  Court  of  King's  Bench  had 
granted  an  attachment  against  the  defendant  for  non* 
performance  of  the  award,  in  refusing  to  execute  an 
authority  to  sell  an  estate,  and  had  discharged  the  attach- 
ment on  receiving  their  oflBlcer's  report  that  the  defendant 
had  not  been  guilty  of  a  contempt  (x). 

ilere  lapse  of  time,  even  twelve  years'  delay,  was  held  in 
an  old  case  no  bar  to  a  specific  performance  of  an  award  (y). 

But  in  more  recent  cases  it  has  been  said  that  the  conrt 
will  not  compel  specific  performance  of  an  award,  unless  the 
parties  come  as  promptly  as  the  nature  of  the  case  will 
permit  (z). 


(.«?)  Ewes  V.  Blackwall,  Cas. 
temp.  Finch,  22. 

{t)  Nickels  v.  Hancock,  7  De 
G.  M.  &  G.  300. 

(w)  Belchier  v.  Reynolds,  2  Ld. 
Keiiyon,  Part  2,  87.  ' 


(x)  Wood  «.  Griffith,  1  WiU.  C 
C.  34  ;  S.  0.  1  Swanst  43. 

(y)  Sweet  v.  Hole,  Cas.  temp. 
Finch,  384. 

(z)  EadB  V.  WiUiams,  S4  L.  J. 
N.  S.  Ch.  531. 


BILL  FOR  SPECIFIC  PERFORMANCE.  553 

It  seems  probable  that  delaying  to  file  a  bill  for  a  year,  the   Part  III. 

time  being  occupied  in  attempting,  ineflTectively,  to  set  the    _! '     .' 

award  aside  in  a  court  of  law,  would  be  a  bar  to  a  specific 
performance  (a). 

On  a  submission  by  recognizance^  an  award  has  sometimes  Scirefacias 
been  enforced  in  equity  by  scire  facias  on  the  recog-  Xn^jT"" 
nizance  (6).  r^^^og- 

We  have  before  seen,  that  on  a  voluntary  submission,  a 
bill  of  discovery  will  not  lie  in  aid  of  the  arbitration,  though 
it  is  otherwise  on  a  compulsory  reference  (o). 

n.  When  award  invalid  or  inequitable.] — ^Directions  in  Bin  of 
an  award,  which  are  contrary  to  law,  cannot  be  enforced  in  Jo^d  m^ 
equity.     If  the  parties  agree  by  parol  that  the  arbitrator  bitration. 
shall  determine  whether   a  long  lease  shall  be  granted  of  P*'!^®."' 
certain  premises,  and  he  direct  a  lease  to  be  made,  though  law. 
the  award  be  in  writing,  the  agreement  is  within  the  Statute  Statute  mt 
of  Frauds,  and  specific  performance  of  that  part  of  the 
award  which  awards  the  lease  cannot  be  enforced  (d). 

Where  an  award  directed,  among  other  things,  that  the  Directinga 
defendant  should  enjoy  an  estate  tail  in  certain  lands,  but  ^^^  ^  ^' 
should  do  no  act  to  bar  the  plaintiff's  reversion  in  the  same ; 
the  court  refused  to  decree  the  restraining  clause  of  the 
award  on  the  ground  that  Chancery  would  not  decree  a 
perpetuity,  and  held  the  defendant's  demurrer  as  to  that 
part  to  be  good  (e). 

Though  equity  will  not  compel  the  specific  performance  of  Unrea- 
an  a^eement  it  deems  unreasonable,  it  will  nevertheless  award, 
enforce  an  award,  although  it  may  consider  it  unreasonable ; 
for  the  parties  give  to  the  act  of  an  arbitrator  an  authority 
which  cannot  be  given  to  their  own  acts  (/). 

In  an  old  case,  however,  Lord  Nottingham,  C,  said  that  Ineqnita- 
on  a  reference  by  order  of  Chancery,  if  the  award  appeared 


(a)  Blackett  v.  Bates,  35  L.  J.  pauy  v.  Somes,  26  L.  J.  Ch.  759  ; 

N.  S.  Ch.  324  ;  overruling  S.  C.  S.  O.  3  Kay  &  J.  433. 

below,  2  Hem.  &  M.  270,  34  L.  J.  (d)  Walters  v.  Morgan,  2  Cox, 

N.S.  Ch.  515.  369. 

(6)  Carter  v.  Carter,    1    Yem.  (e)  Bishop  v.  Bishop,  1  Rep.  in 

269.  Chanc  75, 141. 

(c)  Street  v.  Rigbv,  6  Ves.  816 ;  (/)  Wood  v.  Griffith,  1  Wils, 

British   Empire    Shipping  Com-  34  ;  S.  C.  1  Swaast.  43. 
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inequitable,  the  court  would  not  decree  it.  And  ^here 
exceptions  were  taken  to  an  award,  and  the  other  sidemoyed 
that  it  might  be  decreed,  the  Lord  Chancellor  set  it  aside,  as 
it  ordered  payment  to  an  infant,  and  that  a  bond  should  be 
given  by  the  guardian,  that  the  infant,  when  at  full  age, 
should  convey  certain  lands,  the  learned  judge  holding  it 
unreasonable,  on  the  ground  that  the  infant  might  die  or 
refuse  to  convey,  and  that  so  it  was  not  mutual.  He  also 
added  he  would  never  decree  an  award  which  would  bind  an 
infant  (gr). 

In  the  following  case,  however,  the  award  was  decreed 
good.  There  was  a  submission  by  the  plaintiff  on  the  one 
part,  and  the  defendant,  an  infant,  and  his  guardian,  on  the 
other  part ;  and  the  arbitrator  awarded,  that  during  the 
plaintiff's  life  and  the  infant's  minority,  the  plaintiff  and 
defendant  should  be  at  liberty  promiscuously  to  dig  lead  ore 
from  certain  mines,  and  that  the  profits  should  be  divided 
equally  between  them.  A  bill  was  brought  to  confirm  the 
award,  and  the  same  Lord  Chancellor,  being  of  opinion  that 
the  infant  was  bound  by  it,  indemnified  the  trustees  for 
what  they  had  done,  and  decreed  according  to  the  prayer  of 
the  bill,  that  the  award  should  be  established  (k). 

A  specific  performance  of  an  agreement  to  sell  an  estate  at 
a  price  determined  by  an  arbitrator,  was  in  one  instance 
reftised,  where  some  of  the  parties  to  be  bound  were  married 
women  (one  of  whom  also  had  not  executed  the  submission), 
and  the  valuation  did  not  appear  to  have  been  made  with 
due  care  and  attention,  which  were  more  especially  requisite, 
when  the  estate  of  a  married  woman  was  intended  to  be 
taken  away  from  her  (i). 

In  another  case,  the  defendant,  on  certain  terms,  agreed 
to  set  out  for  the  plaintiff  a  piece  of  landto  build  on.  After 
the  plaintiff  had  built  on  it,  the  defendant  refused  to  confinn 
the  agreement,  and  the  matter  was  referred  to  arbitration. 
On  a  bill  to  enforce  the  agreement  and  the  award,  which 


(jg)  Cavendish  v.  ,  1   Cas. 

in  Chanc.  279 ;  S.  C.  1  Eq.  Can. 
Ab.  60 ;  Evans  v.  Cogan,  2  P.  W. 

460. 

(h)  Bishop  of  Bath  and  Wells 
V.  Bippesley,  cited  in  Harvey  v. 


Ashley,  3  Atk.  607. 

(i)  Emery  v.  Wase,  6  Vea  846; 
S.  C.  on  appeal)  8  Vet.  605.  See 
P.  I.  ch.  2, 8. 1,  d.  3,  p.  17,  forcing 
husband  to  procure  wife^s  con- 
veyanoe. 
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directed  the  defendant  to  convey  the  land,  the  defendant    PabtIIL 
pleaded  to  the  award,  that  he  and  his  wife  were  jointly  seised  ^"'  ^' "'  ^' 
of  the  land,  and  that  she  was  no  party  to  the  submission. 
The  court  held  this  a  good  plea  in  bar  to  the  award,  but 
nevertheless  decreed  that  the  defendant  should  convey  the 
land  according  to  the  agreement  (k). 

In  general,  strangers  to  the  submission  cannot  be  affected  Subse- 
by  the  award,  but  where  they  have  consented  subsequently  coMent  of 
to  be  bound  by  its  terms,  equity,  it  seems,  will  enforce  it  !^^^ 
against  them. 

Where  an  award  directed  a  widow,  tenant  for  life  of  lands 
under  her  husband's  will,  to  convey  them  in  fee,  and  her 
married  daughters,  who  were  entitled  to  the  reversion  in  fee, 
though  not  parties  to  the  reference,  afterwards  assented  to 
the  award ;  the  Lord  Chancellor,  on  a  bill  being  brought, 
after  the  mother's  death,  against  the  daughters  and  their 
husbands,  to  have  the  award  enforced,  held  that  the  consent 
of  the  daughters,  as  they  were  married,  could  not  bind  them 
(though  if  they  had  been  sole  they  would  have  been  bound), 
and  he  refused  to  compel  them  to  convey  the  lands  (l). 

In  one  case,  a  party  having  a  claim  on  property  which  he  Laches  of 
knew  was  the  subject  of  a  reference  between  the  plaintiff  8*^*^8®^- 
and  defendant,  having  suffered  the  award  to  be  made  with- 
out bringing  forward  his  claim,  was  held  to  be  bound  by 
the  award,  and  the  plaintiff  was  decreed  entitled  to  a  specific 
performance  of  the  award,  without  any  consideration  for  the 
rights  of  the  stranger  (m). 

A  stranger  to  the  submission  cannot  avail  himself  of  the  stranger 
award.  «7^^* 

^  1      •     •  i*  ^  enforce 

On  a  submission  out  of  court  between  two  partners,  the  award, 
award  ordered  some  wines,  part  of  the  stock  in  trade  of  the 
firm,  to  be  deposited  in  the  hands  of  a  third  party,  to  be 
delivered  to  the  partners  respectively,  in  proportion  to  the 
amount  of  the  debts  of  the  firm  each  should  pay  off.  The 
moiety  of  the  wines  having  been  seized  in  execution  on  a 
judgment  in  an  action  against  one  of  the  partners  for  a 
private  debt^  it  was  held,  that  no  bill  would  lie  at  the  suit  of 


(i)  Beny  v.  Wade,  Oas.  temp.      450. 
Finch,  180.  (m)  Govett    v,    Eichmond,    7 

(Q  fevans  v.   Cogan,  2  B.  W,      Sim.  1. 
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Part  III.   the  partnership  creditors  to  set  aside  the  execution,  and  to 
^"''^•^  •   have  the  benefit  of  the  award  by  having  the  wines  again  de- 
posited in  the  hands  of  the  third  person,  since  the  creditors 
were  no  parties  to  the  submission  (n), 
l>emiiiTer        If  on  a  bill  to  enforce  an  awards  the  award  appear  bad  on 
setting        its  face,  as  for  uncertainty,  the  objection  to  its  validity  may 
'^'arcL^*^    be  taken  on  a  general  demurrer  to  the  bill  (o).    So  if  there 
be  an  illegal  direction  in  the  award,  not  vitiating  the  rest  of 
it,  a  demurrer  will  be  allowed  to  so  much  of  the  bill  as  prays 
the  performance  of  the  award  in  that  respect  {p). 
Injunction       An  award  will  sometimes  be  enforced  by  an  injunction 
JS^STof*   preventing  a  party  to  it  from  acting  contrary  to  it.    Tliiw 
award.        an  arbitrator  had  among  other  things  to  set  out  a  road  for 
a  party  from  a  certain  bridge.     After  making  his  award 
setting  out  the  road  from  the  bridge,  the  other  party,  a  rail- 
way company,  proposed  to  remove  the  bridge,  but  the  court 
considering  such  a  course  in  fraud  of  the  reference,  restrained 
them  by  injunction  (g). 
Torestrain       Where  an  award  gave  damages  for  injury  to  a  market 
nukance.     garden  by  neighbouring  gas-works,  the  evil  continuing,  the 
court  granted  a  perpetual   injunction   to   restrain  the  gas 
company,  notwithstanding  the  arbitrator  had  power  to  say 
what  should  be  done,  and  had- given  no  directions  respecting 
the  works  (r). 


SECTION  11. 

PLEADING  AN  AWARD  IN  BAR  TO  A  BILL  IN  EQUnT. 

Part  HI.       An  award  may  be  pleaded  in  bar  to  a  bill  which  seeks  to 
CH.  IV.  a.  2.  jjjg^yp^  ^jjg  matter  submitted  to  arbitration. 

^^^^to         ^*  ^^^  ^^^^  ^®  pleaded  to  a  bill  to  set  aside  the  award  and 
bin  to  Bet    open  the  account  (s). 

it  aside. 

(h)  Thompson  v.  Noel,  1  Atk,  (r)  Broadbent  v.  The  Imperial 

60.  Gas  Company,  7  De  G.  M.  &  G. 

(o)  Hopcraft  v.  Hickman,  2  S.  436 ;  S.   C.   26  L.   J.   Ch.    276, 

&  S.  130.  affirmed  in  H.  L.  29  L.  J.  Ob.  377; 

(p)  Bishop  V.  Bishop,  1  Rep.  in  S.  C.  6  H.  L.  Ca.  600. 

Chanc.  76.  («)  Puaey  v,    Desboayrie,  3  P. 

(q)  Wood  V.  The  North  Stafford-  W.  316,  per  Ld.  Talbot,  C. ;  Fv- 

shire  Railway  Company,  13  Jur.  ringdon  v.  Chute,  1  Vera.  72. 
466. 
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A  plea  of  an  award  is  not  only  good  to  the  merits  of  the   Part  iir. 

CH«  IV  s>  2 

case,  but  to  the  discovery  sought  by  the  bill,  for  a  defendant  ' _* 

to  the  bill  is  not  obliged  to  set  out  the  whole  account  be-  ^^"Jk'** 
tween  himself  and  the  plaintiff  after  an  award  in  his  favour  covery. 
in  relation  to  that  very  account ;  for  that  is  conclusive  on 
all  parties,  till  an  error  is  shown  in  taking  the  account,  or 
partiality,  or  improper  conduct  in  the  arbitrator  (f). 

Some  discussion  has  arisen  on  the  question,  whether  an  whether 
award  made  under  an  agreement,  entered  into  after  the  bill  ^^*^f^p 
has  been  filed,  to  refer  the  matter  of  the  suit  to  arbitration,  biU  filed 
can  be  set  up  in  bar  to  the  bill  by  plea  put  in,  in  the  nature  ^^  ^ 
of  a  plea  puis  darreign  continuance  at  law.  This  point  was 
much  considered  by  Lord  Eldon  in  Rowe  v.  Wood  (tt),  and 
his  opinion  appears  to  have  been  eventually  adverse  to  such 
a  form  of  proceeding,  the  effect  of  which  he  considered  might 
have  been  much  more  effectually  obtained  by  a  motion  to 
stay  proceedings  in  the  cause.  In  Dry  den  v.  Robinson  (x), 
the  question  was  again  raised,  and  although  in  the  marginal 
note  it  is  stated  as  the  opinion  of  the  court,  that  an  award 
made  under  such  circumstances  may  be  pleaded,  yet  upon 
reference  to  the  case  it  will  be  found  that  no  such  decision 
was  come  to.  After  the  bill  was  filed,  some  of  the  parties 
had  agreed  to  refer  the  subject  of  the  suit,  and  an  award 
was  made ;  but  as  all  the  parties  to  the  suit  were  not  parties 
to  the  submission,  although  the  plaintiff  was  a  party  to  it^ 
and  as  part  of  the  prayer  of  the  bill  was  for  the  execution 
of  the  trusts  of  a  deed,  under  which  some  of  the  parties  to 
the  suit  were  interested,  who  were  not  parties  to  the  sub- 
mission, a  plea  of  the  award  was  ordered  to  stand  for  an 
answer,  with  liberty  to  except  (y).  The  case,  therefore,  of 
Dryden  v.  Rohinson  (z),  it  is  said,  can  hardly  be  considered 
as  an  authority,  especially  in  the  face  of  the  decision  of 
Rowe  V.  Wood  (a),  confirmed  as  the  latter  was  by  the  House 
of  Lords  on  appeal  (6).     It  should,  however,  be  observed 


(0  Titteneon  v.  Feat,  3  Atk.  S.  529. 

529.  (2)  2  S.  &  S.  529. 

(tt)  lJ.&W.315;S.C.2Bligh.  (a)  1   J.    &   W.   on   appeal,   2 

P.  C.  695.  See  1  DanieU's  Chanc.  Bligh,  P.  C.  595.               ^^     ' 

Ptact  by  Headlam,  637.  (6)  1  Danidl's  Chanc.  Pract.  by 

(x)  2  8.  &  S.  529.  Headlam,  637. 

(y)  Dryden  r.  Bobinson,  2  S.  & 
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that  in  Rovje  v.  Wood  (c),  there  was  only  an  agreement 
pleaded,  some  of  the  terms  of  which  were  to  be  settled  by 
arbitration,  but  there  was  no  averment  that  any  award  had 
been  made. 

If  the  bill  to  set  aside  the  award  impeach  it  on  the  ground 
of  fraud,  corruption,  or  mistake,  whether  of  the  arbitrator  or 
of  a  party,  those  charges  must  be  denied  both  by  averments 
in  the  plea,  and  by  an  answer  in  support  of  it ;  and  eve^ 
other  matter  stated  in  the  bill  as  a  ground  for  impeaching 
the  award  must  be  denied  in  like  manner  (d). 

It  has  often  been  laid  down  that  to  a  bill  stating  corrup- 
tion of  the  arbitrator,  a  plea  of  the  award  merely,  leaving 
the  charge  of  corruption  untouched,  is  insufficient  (e),  and 
that  an  award  nakedly  pleaded  is  an  "  exceptio  ejusdem  rei 
cujus  petitur  dissolutio,'*  and  is  therefore  no  bar  without  the 
denial  of  the  corruption  and  partiality. 

Thus,  where  a  bill  charged  the  defendant  with  fraudulent 
concealment  and  deception  of  the  arbitrator,  and  the  de- 
fendant pleaded  the  award  alone,  and  did  not  put  in  any 
answer,  the  court  held  it  impossible  that  the  plea  could  be 
allowed,  as  the  fraud  w^s  not  denied  (/). 

Some  doubt  has  been  thrown  on  the  propriety  of  averments 
denying  the  matter  charged  in  the  bill  being  put  into  the 
plea,  for  the  Court  of  Exchequer*  in  two  instances  (gf),  where 
the  bills  were  filed  for  the  purpose  of  setting  aside  awards, 
charging  that  they  had  been  obtained  corruptly,  and  pleas 
were  put  in,  setting  up  the  award,  and  negativing  the  charges 
of  corruption,  held  the  pleas  to  be  bad,  as  not  bringing  the 
cases  to  one  point,  and  said  the  plea  should  merely  set  up 
the  award,  and  not  contain  averments  denying  the  charge  of 
corruption,  but  that  the  answer  supporting  the  pleas  should 
deny  those  charges.  On  a  subsequent  occasion,  however, 
Lord  Eldon,  C,  expressed  his  disapprobation  of  the  ruling  of 
the  Court  of  Exchequer  in  those  cases  (A),  saying  it  was 


{c)  IJ.  &  W.  315, 2  Bligh,  P.  C. 
595. 

((/)  1  Daiiieirs  Chanc.  Pract.  by 
Headlam,  636,  637  ;  Mitford's 
Plead,  in  Chanc.  304,  5th  ed. 

(e)  Evans  v,  Harris,  2  Vcs.  & 
B.  361,  364;  Butcher  v.  Cole,  cited 
in  Edmundscn  v.  Hartley,  1  Anst. 


99. 

(/)  Gartside  t;.  GarUide,  3 
Anst.  736. 

((f)  Pope  V.  Bish,  1  Anst  59 ; 
Edmandaon  v»  Hartley,  1  Anst 
97. 

(h)  Bayley  v,  Adams,  6  Tes. 
586. 
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difficult  to  support  those  cases,  and  '^  that  there  >vas  hardly    Pabt  hi. 
one  point  of  equitable    proceedings  with    regard  to  pleas,   °"'  ^^'  ^' 
which  it  was  not  extremely  difficult  to  reconcile  to  them  "  (i). 
It  IS  apprehended,  therefore,  that  the  doctrine  previously 
laid  down,  as  cited  from  Lord  Redesdale,  of  the  necessity  of 
such  averments,  is  the  law  at  the  present  day  (k). 

On  a  bill  to  impeach  an  award  and  for  an  account  against 
the  arbitrators  and  the  party,  a.plea  by  the  latter  of  the  award 
as  to  the  account  was  held  good,  but  the  plea  by  the  arbi- 
trators of  the  submission,  as  to  a  discovery  of  several  particu- 
lars, and  as  to  relief  against  them,  was  overruled  as  covering 
too  much,  viz.,  several  particulars  which  might  tend  to  show 
partiality  in  their  proceedings  (Z). 

The  answer  supporting  the  plea  should  specifically  deny  Answer 
the  charges  in  the  bill  impeaching  the  award.  chaxgea^in 

If  the  defendant  swear  that  the  accounts  taken  by  the  *^®  }^ 
arbitrators  are  true  accounts,  but  do  not  answer  to  particular  caUy. 
concealments  and  frauds  charged  in  the  bill,  the  court  will 
overrule  the  plea  (m). 

Where  to  a  bill  to  set  aside  an  award,  on  the  ground  of 
Collusion  and  want  of  notice  to  the  plaintiff  to  attend  at  the 
making  of  the  award,  the  plea  stated  the  arbitration,  that  the 
plaintiff  had  full  notice,  that  an  agent  from  him  attended, 
and  that  there  was  a  full  discussion  before  the  award  was 
made ;  and  there  was  also  an  answer  containing  averments 
of  the  fairness  of  the  transaction  ;  Lord  Kenyon,  M.R.,  held 
the  plea  good  (n). 

On  a  bill  to  set  aside  an  award,  suggesting  fraud  of  the 
arbitrator,  the  defendant  pleaded  the  award,  and  insisted  it 
was  a  fair  award.  The  court,  as  the  answer  of  the  defendant 
was  very  loose,  and  the  submission  provided  for  amending 
any  errors  of  the  arbitrators,  directed  the  plea  to  stand  for 
knswer,  with  liberty  to  except  (o). 

To  a  bUl  to  open  an  account  for  fraud,  a  plea  of  an  award  Plea  of 

award  and 
release. 

(i)  1  Danieirs  Cbauc.  Pract.  by  Bumstead,  2  £q.  Gas.  Ab.  80; 
Hcadlam,  564  ;  Bayley  v.  Adams,  S.  C.  3  Vin.  Ab.  Arb.  140,  pL 
6  Yes.  586,  598.  39. 

(fc)  Mitford's  Plead,  in  Chanc.  (n)  Batcher  v.  Cole,  cited  in 
304,  5th  ed.  Edmnndson   v.  Hartley,  I  Anst. 

(I)  Grodfrey  v.  Bercher,  Vin.  Ab.      99. 
Arb.  139,  \A,  38.  (o)  KampsLire  v.  Young,  2  Atk. 

{ni)    South    Sea    Company    v,      154, 
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Pabt  III.   and  release  was  ordered  to  stand  for  an  answer^  with  liberty 

to  except  (p). 

After  receiving  the  sum  awarded,  on  a  reference  of  all 
matters  in  difference,  the  plaintiff  executed  a  general  release, 
but  afterwards  brought  a  bill,  suggesting  that  the  arbitrator 
had  awarded  on  one  matter  only,  and  praying  for  a  general 
account  as  to  all  but  that  one  matter.  The  defendant 
pleaded  the  release,  but  so  informally  that  the  plea  waj3 
overruled,  but  the  benefit  of  the  plea  was  reserved  to  him 
at  the  hearing  (g). 

Award  no       An  award  made,  and  a  release  given  pursuant  thereto, 

straneer  to  Cannot  be  pleaded  as  a  defence  to  a  suit  by  those  who  are  no 

submissioD.  parties  to  the  submission  (r). 


SECTION  III. 

ENFORCING  AN  AWARD  BY  SUMMARY  PROCEEDINGS  IN  EQUITT. 

Part  III.  I.  Whether  the  a/wa/rd  must  be  made  an  order  of  court 
CH.  IV.  a.  8.  j^^.^  enforcement,'] — ^Much  discussion  has  arisen  as  to 
Making  whether,  when  a  reference  is  made  by  an  order  of  the  Court 
Boit  an"*  *  of  Chancery,  in  a  cause  in  that  court,  it  is  necessary  to  make 
order  of  ^^q  award  an  order  of  that  court,  before  an  order  can  be 
made  founded  on  the  arbitrator's  directions. 

In  one  instance,  on  a  reference  of  all  matters  in  difference, 
by  an  order  of  the  Court  of  Chancery  made  in  the  suit,  where 
the  question  was  raised,  and  a  search  was  made  for  prece- 
dents, Sir  John  Leech,  V.C.,  rel3dng  on  the  case  otSiUey  v. 
Held  not     Saffdl,  a  decision  of  Lord  Eldon,  C,  held,  that  it  was  not 
necmsary    uecessary  that  the  award  should  be  made  an  order  of  court, 
award        to  justify  an  application  for  an  order  on  the  defendant  to  pay 
^^S  ^^      the  amount  awarded  (s). 

Amotion  that  an  award  should  be  made  a  rule  of  Chancery, 
and  that  the  court  would  direct  payment  pursuant  to  it,  wti 
held  by  Sir  Anthony  Hart,  V.C,  to  be  superfluous  as  to  the 

(p)  Burton  i^.  Ellington,  3  Bro.  (r)  Davis   v,  Rea,   Gas.    temp. 

C,  C.  961.  rinch,  441. 

(q)  Jones  V,  Beni^ett^  I  Bro.  P.  (3)  Ormoud  v.  Kynnsrsley,  S  S. 

C.528.                                    '  &S.  1C\ 


court. 
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former  part.    For  that  learned  judge  was  of  opinion,  that  PabtIII. 

when  an  order  was  made  by  any  court,  it  was  not  necessary  _! ' 

to  give  the  court  jurisdiction  with  respect  to  the  award,  that 
either  the  submission  or  the  award  should  be  made  a  rule  of 
court,  and  that  when  the  reference  was  by  order  of  Chancery, 
the  Court  of  Chancery  would  lend  its  aid  to  enforce  the 
award,  without  the  award  itself  being  made  a  rule  of  that 
court  (t). 

On  another  occasion,  upon  a  motion  by  the  plainliflF  that 
the  defendant  should  pay  the  sum  awarded,  under  a  reference 
of  all  matters  by  order  in  the  suit,  and  on  a  cross  motion  by 
the  defendant  that  the  award  might  be  set  aside,  the  point 
being  mooted  as  to  the  necessity  of  making  the  award  an 
order  of  court.  Lord  Lyndhurst,  C,  said  it  was  not  neces- 
saiy  (t6). 

But  where  there  was  a  reference  of  the  matters  in  the 
cause  only  by  order  of  Chancery,  Sir  John  Leach,  M.  R,  on 
a  petition  before  him  to  have  money  paid  out  of  court  pur- 
suant to  the  awai'd,  though  all  the  parties  entitled  to  the 
fund  were  before  the  court,  and  though  the  case  of  the 
Marquis  of  Ormond  v.  Kynnersley  (x),  his  own  decision,  was 
cited  as  a  direct  authority,  refused  to  make  an  order  for  pay- 
ment, until  the  award  had  been  made  a  rule  of  court,  saying 
that  the  court  must  know  judicially  what  the  award  was 
before  it  could  act  upon  it  (y). 

The  latest  case,  however,  supports  the  older  decisions,  for 
Lord  Langdale,  M.R.,  after  reviewing  them  all  in  a  case  where 
the  suit  and  all  matters  in  difference  had  been  referred  to 
arbitration  by  an  order  of  court,  decided  that  a  motion  might 
be  sustained  ordering  a  trustee  in  whose  name  money  had 
been  paid  into  the  bank  to  abide  the  award,  to  sign  and  hand 
over  a  cheque  for  the  payment  of  it  pursuant  to  the  award, 
though  the  latter  instrument  had  not  been  made  an  order  of 
court  (z). 

By  an  order  of  Chancery  made  in  a  suit,  all  matters  in  Motion  to 

*  ma.1rA 


(t)  Haggett   V.  Welflh,  1   Sim.  (x)  2  S.  &  S.  16. 

134.  (y)  Salmon  v,  Osbom,  3  M.  & 

(tt)  Tomer  u.  Turner,  MSS.  case,  K.  429. 

cited  in  Heming  v.  Swmnerton,  1  (z)  Wood  v.  Tannton,  11   Bea- 

Coop.  C.C.  421,  notes.  van,  449. 
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Part  III. 

OH.  IV.  s.  3, 

award 
order  of 
court 
re*iuire8 
notice. 


Making 

award 

under 

statute 

order  of 

Chancery. 


Award 
cannot  be 
made  a 
record  at 
law. 


difference  mentioned  or  referred  to  in  the  pleadings  in  tiie 
suit  were  submitted  to  arbitration,  and  it  was  ordered  that 
either  party  should  be  at  liberty  to  apply  to  the  court  to  have 
the  award  made  an  order  of  court    The  defendant  gave 
notice  of  motion  to  have  the  award  made  an  order  of  court, 
and  that  the  plaintiff  should  pay  a  sum  awarded.    It  was 
contended  for  the  plaintiff,  that  the  motion  to  make  the 
award  a  rule  of  court  was  a  motion  of  course,  and  that  the 
order  for  payment  of  the  money  could  not  be  made  until 
after  the  award  had  been  made  a  rule  of  court,  and  the 
plaintiff  been  allowed  an  opportunity  of  moving  to  set  it 
aside.     The  defendant  argued,  that  the  motion  was  one  re- 
quiring notice,  and  could  only  be  met  by  a  cross  motion  to 
impeach  the  award,  and  the  above-mentioned  cases  were 
cited.     Vice-Chancellor  Wigram,  after  consultation  with  the 
registrars,   and  making  inquiries   respecting  the  practice, 
decided,  that  considering  the  consequences  of  making  an 
award  an  order  of  court,  it  was  necessary  that  the  motion 
should  be  a  special  motion,  and  that  it  required  notice,  but 
in  consequence  of  the  previous  uncertainty  as  to  the  practice, 
he  allowed  the  plaintiff  until  the  next  term  to  make  a  cross 
motion  to  set  aside  the  award  (a).    The  practice  that  it 
requires  notice,  and  should  not  be  an  ex  parte  motion,  has 
been  adhered  to  since  (6). 

Awards  under  the  statute  of  Will.  III.,  according  to  the 
usual  practice,  must  be  made  orders  of  court  before  proceed- 
ings  be  taken  to  enforce  them  (c). 

On  a  recent  occasion,  a  submission  under  the  statute  of 
William  and  the  award  were  made  orders  of  Chancery  by  an 
ex  parte  application ;  notwithstanding  which  the  court  set 
the  award  aside  for  irregular  conduct  of  the  arbitrator  (rf). 

It  may  not  be  unimportant  to  observe  that  at  common  law 
there  is  no  mode  of  proceeding  known  by  which  an  award 
can  be  made  a  matter  of  record  (e),  but  where  the  submisdon 


(a)  Wilkinson  v.  Page,  1  Hare, 
276.  See  the  Appendix  of  Forms 
for  the  forms  of  orders  making 
awards  orders  of  Chancery. 

(b)  Lipscomb  v.  Pahner,  30  L. 
J.  Ch.  160,  S.  C.  2  GiflF.  447. 

(c)  Cudlip  V.  Smedley,  12  W.  R. 


200 ;  2  Smith,  Ghana  Piturf;  451, 
3rd  ed.    See  next  division. 

(rf)  Harvey  v.  Shelton,  7  Bear. 
455. 

(e)  Jones  v.  Williams,  8  M.  & 
W.  349. 
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is  made  a  rule  of  court,  the  court  compels  performance  of  the   PartIIL 
award  just  as  if  it  were  part  of  the  rule  (/).  ^^'    '^ 

n.  Motion  and  petition  to  enforce  award,] — When  the  Enforcing 
submission  is  by  agreement  to  be  made  a  rule  of  a  court  of  ^^  *°^ 
equity  under  the  statute  of  Will.  III.,  the  party  neglecting  ^^^^ 

S  uA  vU  TfG  OX 

or  refusing  to  perform  the  award  may,  under  the  express  wm.  Ill, 
provisions  of  the  Act,  be  compelled  on  motion  to  obey  the 
directions  of  the  arbitrator  (gi),  but  not  if  the  award  be  bad 
on  its  face  (h). 

In  the  first  case  on  the  statute,  decided  in  1703,  five  years  Award  not 
after  the  Act  passed,  it  was  determined  in  Chancery,  after  con-  or^d^T 
sultation  With  the  judges  of  the  courts  of  common  law,  that 
the  award  on  a  submission  under  the  statute  was  not  in  the 
nature  of  a  judgment  or  decree,  for  the  purpose  of  being 
enforced  by  any  other  summary  process  than  the  process  of 
contempt  given  by  the  Act ;  and  that,  therefore,  as  this  dies 
with  the  person,  the  remedy  under  the  statute  was  lost  on  the 
death  of  the  party,  and  could  not  be  enforced  by  scire  facias 
against  the  heir  or  executor  (i).  It  may  be  enforced  against 
the  latter  by  attachment  in  certain  cases  (k). 

The  steps  to  be  taken  (differing  from  those  requisite  for 
awards  under  orders  in  a  suit)  are  as  follow  : 

Before  any  proceedings  be  commenced  to  enforce  the  award  Practice 
the  submission  must  be  made  an  order  of  court  in  the  manner  award*** 
pointed  out  in  the  next  chapter  (T).  I^tute^^ 

We  have  before  stated  that  the  usual  practice  requires  that  Submiu- 
the  award  must  be  made  an  order  of  court  before  any  steps  ^^^  ^^ 

award 

can  be  taken  to  compel  obedience  (m).  must  be 

To  obtain  the  order  making  the  award  an  order  of  court,  a  ^^ 
notice  of  motion  must  be  given  to  the  other  parties,  or  counsel  Notice  of 
must  oonsent  on  their  behalf  (n),  motion  to 

^    '  make 


award 
order. 


(/)  Anon.  1  Salk.  71.  (0  See  P.  III.  ch.  5,  s.  2. 

(5)  9  &  10  Will.  III.  c.  15,  8.  1.  (m)  2  Smith,  Chanc.  Pract.  451, 

(h)  Auriol  V.  Smith,  1  Turn.  &  3rd   ed.  ;    Harvey  v,  Shelton,   7 

R.  121.  Beav.  455.     See   the    prece(Ui)g 

(i)  Webster  v,  Biahop,  Free,  in  division,  p.  562. 

Chanc.  223,  S.  C.  2  Vem.  444.  (n)  2  Smith,  Chanc.  Pract.  452, 

(k)  Joseph  V,  Webster,  1  Bass.  3rd   ed. ;    Wilkinson  v.  Page,   1 

&  M.  496.    See  post,  P.  III.  ch.  Hare,  276. 
6,8.  1. 
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Pabt  III. 

CH.  lY.  B.  3. 

Cross 
motion  to 
set  aside 
award. 

Service  of 
award  and 
demand  of 
perform- 
ance. 

Notice  of 
motion  for 
order  to 
obey 
award. 

Motion 
may  be 
made  in 
term  or 
vacation. 


Order  to 

obey 

award 

within 

specified 

time. 


Personal 
service  of 
the  order. 

Notice  of 
motion  to 
obey  or  be 
com- 
mitted. 

Order  to 
obey  or  to 
stand  com- 
mitted. 


At  this  stage  of  the  proceedings  the  party  may  impeach  the 
award  by  a  cross  motion  (o). 

After  the  submission  and  award  have  been  made  orders  of 
court  (p),  a  copy  of  the  award  should  be  personally  served  on 
the  party  liable,  and  performance  demanded,  either  by  the 
party  entitled,  or  by  some  one  acting  under  a  power  of  attorney 
from  him.  If  obedience  be  not  then  made  to  the  award,  a 
notice  of  motion  for  an  order  to  direct  the  party  to  do  that 
which  he  is  awarded  to  do,  within  a  certain  fixed  period, 
should  be  served  on  the  recusant,  according  to  the  practice  of 
the  court  (g). 

The  notice  of  motion  may  be  given  for  any  day  in  term,  or 
for  a  seal  day  during  the  sittings  out  of  term,  or  by  special 
leave  of  the  court  first  obtained,  authorizing  the  party  to  give 
such  notice,  for  any  day  in  vacation  (r).  This  leave  may  be 
obtained  on  an  ex  parte  application. 

On  the  day  mentioned  in  the  notice,  or  soon  after,  according 
to  the  practice  of  the  court  (s),  in  case  the  party  served  do  not 
appear,  the  court  will,  on  affidavit  of  the  service  of  the  copy 
of  the  award,  of  the  demand  of  the  performance,  of  the  non- 
performance, and  of  the  service  of  the  notice  of  motion,  make 
an  order  directing  the  party  to  do  what  the  award  directs 
within  a  specified  time  (t). 

When  the  above-mentioned  order  has  been  obtained,  a  copy 
of  it  must  be  served  personally  on  the  recusant. 

If  he  still  fail  to  obey,  notice  of  motion  for  an  order  on  him 
to  perform  what  the  award  directs  within  four  days  after 
service  thereof,  or  to  stand  committed  to  the  Queen's  prison, 
must  be  served  on  him. 

On  affidavit  of  the  service  of  the  first  order,  of  the  demand, 
of  the  disobedience,  and  of  the  service  of  the  last-mentioned 
notice  of  motion,  an  order  will  be  drawn  up  in  accordance 
with  such  notice. 


(o)  Wilkinson  v.  Page,  1  Hare, 
276. 

(jp)  See  Appendix  for  the  Ta- 
bular Statement  of  the  steps 
required  for  the  summary  enforce- 
ment of  awards  in  equity. 

(q)  Smith,  Chanc.  Prac.  Ist  ed. 
.399,  3rd  ed.  458 ;  2  Daniell's 
Chanc.  Pract.  by  Hcadlam,  1456  ; 


Smith's  Handbook  of  Chanceiy 
Practice,  pp.  45,  59. 

(r)  2  Darnell's  Chanc  Pract.  bj 
Headlam,  1453, 1454. 

(«)  2  Daniell's  Chanc.  Pract  bj 
Headlam,  1459. 

(e)  2  Smith's  Chanc  Pract.  1st 
ed.  399,  3rd  ed.  458 ;  2  Daniell's 
Chanc  Ftact  by  Headlam,  1085. 
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Upon  affidavit  of  personal  service  of  such  last-mentioned   Part  III. 
order,  of  a  fresh  demand  and  non-payment,  the  applicant  is  ^"'  ^^'  ^'  ^' 
entitled  to  an  order,  upon  a  motion  as  of  course,  that  the  Order 
recusant  do  stand  committed  until  he  shall  have  done  the  {^^  com- 
act  which  the  award  requires  him  to  do.     This  order  is  nuttaL 
drawn  up,  and  the  recusant  committed  to  the  Queen's  prison 
accordingly  (u). 

There  he  is  confined  until  he  purge  his  contempt  by  obedi-  Party  m- 
ence  to  the  award,  and  pay  the  costs  of  his  contempt  (x),        SS\e 

obey. 

When  the  submission  is  by  order  of  a  court  of  equity  made  Enforcing 
in  a  suit,  performance  of  the  award  may  be  enforced  in  a  a^turd  im^ 
summary  manner.  der  order 

We  have  seen  in  the  preceding  division  that  the  latest  as  a  g^t. 
well  as  the  older  decisions  hold  it  unnecessary  to  make  the  Making 
award  an  order  of  court  before  taking  steps  to  enforce  it  (y).  ^^^^^ 

The  mode  of  enforcing  is  the  following :  court 

A  notice  of  motion  is  given  for  an  order  on  the  party  to  Notice  of 
perform  the  award,  specifying  what  he  is  required  to  do.    On        ^  ' 
affidavit  of  the  service  of  the  notice,  an  order  will  be  made  court  to 
directing  him  to  do  the  acts  awarded  within  a  speciGed  time  (z).  ^w^"^ 

This  order  will  be  enforced  by  the  process  of  the  court  in  Enforced 
the  same  manner  as  other  orders  or  decrees  in  a  suit.     A  »«  other 

orders  in  a 

statement  of  the  general  mode  of  proceeding  in  such  cases  suit. 

being  foreign  to  the  object  of  this  work,  and  being  to  be  found 

in  the  works  on  the  practice  of  the  Court  of  Chancery,  it  may  Service  of 

be  sufficient  shortly  to  mention,  that  the  order  must  be  duly  ^^  ^' 

served  according  to  the  practice  (a),  and  that  if  obedience  be 

not  paid  to  it  within  the  time  limited,  an  attachment  may  be  Attach- 

issued  (either  in  term  time  or  vacation),  without  any  order  of  disobeX 

the  court,  upon  production  to  the  record  and  writ  clerk  of  an  ®^°^ 

affidavit  of  the  due  service  of  the  order  (fc). 


(u)  Smith's  Handbook  of  ChaDc. 
Pract.  45.  The  order  is  thus 
drawn  up,  Ex  relatione  of  aa 
officer  of  the  B^strar's  Office. 

{z)  1  Smith's  Chanc.  Pract.  208, 
Srded. 

(y)  See  Ante,  p.  660. 

(z)  2  Smith's  Chanc.  Pract.  3rd 
•ri  458  ;  2  Daniell's  Chanc.  Praet. 


by  Headlam,  1025  ;  Birdsall  i^. 
Bradley,  9  L.  T.  N.  S.  436. 

(a)  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1025. 

(6)  2  Daniell's  Chanc  Pract.  by 
Headlam,  1026;  Bac.  Ab.  Arb. 
Hh ;  Hide  v.  Petit,  1  Cas.  in 
Chanc.  91,  185.  See  Knox  v. 
Simmonds,  3  Bro.  C.  C.  58. 
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Pakt  iil       The  party,  when  taken  on  the  writ  of  attachment,  is  com- 

CH.  IV.  S.  3.  'x.     J  X  •  /  \ 

mitted  to  pnson  (c). 

to*h^d**         ^^  ^^  ^^  °^^  taken  on  the  writ,  or  if,  after  being  taken  or 

oommitted  detained  in  custody  on  the  same,  he  still  fail  to  obey,  the 

to  pnaon.  party  prosecuting  the  writ  is  entitled  to  a  commission  of 

i^^  sequestration  agaiasi  the  recusant's  estate  and  .effects  (d). 
agahist  his       If  the  sheriff  fail  to  apprehend  him,  an  order  may  be  ob- 

goods  and  •!/•  •  ••ii. 

effects.  tamed  as  of  course,  on  the  production  of  the  writ  witi^  the 
Sei^geant     retum  uon  est  inventus,  for  the  sergeant-at-arms  to  apprehend 

at-anns.       y^  ^^^ 

Writ  of  If  the  award  order  the  party  to  deliver  up  possession  of 

tTen^i^TO  ^*^^'  ^"^  ^^  ^^^^  ^^  ^^  ^^  ^^^^  having  been  served  with  the 
award  in  a  order  to  obey  the  award  in  a  specified  time,  an  order  maybe 
*^  *  obtained  as  of  course  for  a  process  called  a  writ  of  assistance, 

which  is  directed  to  the  sheriff,  and  which  orders  that  officer 
to  deliver  possession  to  the  party  obtaining  it  (/). 
Order  to  By  the  Common  Law  Procedure  Act,  1864,  stat.  17  &  18 
possession  Vict.  c.  125,  s.  17,  if  the  court  order  the  party  to  deliver  pos- 
^ato^ienr  ^^^^^^^  ^^  ^^^  pursuant  to  the  award,  the  order  will  have 
in  eject-  the  effect  of  a  judgment  in  ejectment,  and  execution  is  to 
rtaSite."^      issue,  and  possession  shall  be  delivered  by  the  sheriff  as  on  a 

judgment  in  ejectment. 
Enforcing        Whether  the  award  be  made  in  a  suit,  or  on  a  submission 
^^m        under  the  statute  of  Will.  Ill,  the  modern  statute  1  &  2  Vict. 

undw  rtat  ^'  ^^^'  ®"  ^^'  g^ves  a  speedy  and  summary  method  of  enforcing 
of  Viotoria.  payment  of  money  awarded  (g). 

That  section  gives  to  all  decrees  and  orders  of  courts  of 

equity,  whereby  any  sum  of  money,  costs,  charges,  or  expenses 

shall  be  payable  to  any  person,  the  effec^  of  judgments  in  the 

superior  courts  of  common  law. 

Fierifacias      By  virtue  of  the  orders  of  the  Court  of  Chancery  made  in 

under  ^     pursuance  of  the  provisions  of  this  statute  (h),  the  party  who 

orders  of     jg  entitled  to  the  sum  awarded,  and  who  has  obtained  an  order 

Uhancery. 

for  payment,  may,  after  the  lapse  of  one  month  from  the  time 


(c)  2  Danieirs  Chanc.  Pract  by  by  Headlaiu,  1051. 

Headlani,  1026.  (a)  See  P.  III.  ch.  7,  as  to  pro- 

(d)  2  Dauiell's  Chanc  Pract.  by  ceeding  on  the  statute  at  common 
Ueadlam,  1027.  law. 

(e)  2  Daniell's  Chanc.  Pract.  by         (A)  General    Orders,  May   10 
Headlam,  1027.  1639. 

(/)  2  Danieirs   Chanc.    Pract. 
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when  such  order  for  payment  was  duly  passed  and  entered,   Part  III. 
sue  out  a  writ  of  fieri  facias  or  elegit  for  the  amount  (z).         oh.iv.8.  . 
The  Court  of  Chancery  will  not  generally  order  money  to  Motion  to 
be  paid  out  of  court  upon  motion, the  proper  mode  of  obtaining  out  o£^" 
it  being  by  petition  ;  but  where  the  rights  of  the  parties  in  a  ^^^^'^^^ 
cause  had  been  ascertained  by  arbitration,  thougb  no  decree 
had  been  made,  the  payment  of  money  out  of  court  was 
ordered  upon  motion  (k). 

On  a  reference  by  bond  made  a  rule  of  a  court  of  common  Motion  by 
law,  the  arbitrator  directed  that  all  suits  in  law  and  equity  ^^^J^^ 
should  be  discontinued.   The  defendant  moved  in  the  Exche-  plaintiffs 
quer  that  a  suit  in  equity  in  that  court  be  dismissed  pursuant  gHant^ 
to  the  award.    The  court,  however,  said  they  could  not  act  on  award, 
the  award,  and  that  if  the  plaintifi*  refused  to  dismiss  his  bill, 
if  that  were  the  meaning  of  the  award,  the  remedy  against 
him  was  by  attachment  in  that  court  of  which  the  submission 
was  a  rule  (l). 

The  Court  of  Chancery  will  not  act  under  an  award,  made  Enforcing 
in  a  charity  cause,  without  the  consent  of  the  Attorney-  *^^"^ 
General,  or  a  reference  to  the  Master  to  see  whether  it  is  for  suit  on 
the  benefit  of  the  charity  ;  and  Lord  Eldon,  C,  observed  that  ^^^''''• 
in  these  cases  where  the  information  cannot  be  filed  without 
the  consent  of  the  Attorney-General,  the   same  principle 
requires  his  authority  and  consent  throughout  (m). 

In  another  case  afiecting  a  charity,  the  same  learned  judge 
remarked,  that  formerly  the  Court  of  Chancery  was  more  in 
the  habit  of  giving  effect  to  awards  than  at  this  day  it  is 
accustomed  to  do  (n). 

An  information  having  been  filed  against  a  charitable  Charitable 
corporation,  the  matters  in  the  suit  were  referred  to  arbitra*  ^J^^^ 
tion.     The  award  made  and  confirmed  by  decree  of  court,  in  pdied  to 
1716,  ordered  the  corporation  to  grant  certain  leases  on  lives  i^^ 
renewable  on  fines.    A  petition  having  been  presented,  in 
1823,  before  Lord  Eldon,  C,  to  compel  the  corporation  to 


(i)  Smith's  Handbook  of  Ghana  (Q  Hutchinson  v.  Hodgson,  2 

Pract  45, 369  ;  2  Daniell^s  Chanc.  Anst.  361. 

Pract.  by  Headlam,  1013.  (m)  Attorney-General  r.  Hewitt, 

(k)  Smith's  Handbook  of  Prac-  9  Ves.  322. 

tice  in  Chancery,  56 ;   Oliver  v.  (n)    Attorney-General    v.     Cle- 

Burt^  1  Beav.  583 ;  Bromley,  In  ments,  1  Tom.  &  K.  58. 
le,  13  L.  J.  Ch,  320. 
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Part  III.  renew  a  lease  pursuant  to  the  award,  the  Lord  Chancellor 
ciLiv.a.3.  expressed  great  doubts  whether,  in  the  case  of  a  charity,  he 
had  any  jurisdiction  to  enforce  the  award,  yet  nevertheless 
directed  the  lease  to  be  granted,  as  the  lands  had  been  enjoyed 
under  the  award  ever  since  it  had  been  made ;  and  as  Lord 
Hardwicke,  C,  had  twice  assumed  the  jurisdiction,  and 
acted  on  the  very  award  under  similar  circumstaDces,  he 
should,  notwithstanding  his  own  doubts,  consider  the  award 
as  not  to  be  disturbed  except  by  the  House  of  Lords  (o). 

(o)  Attorney-General  v,  Clements,  1  Turn.  &  R.  68. 


CHAPTER  V. 

MAKING  THE  SUBMISSION  A  RULE  OF  COURT. 

Tms  chapter  is  confined  to  setting  forth  the  practical  steps  Pakt  hi. 
to  be  taken  in  the  preliminary  proceeding  of  making  the  sub-  _.'_'_ 
mission  a  rule  of  court.  ^,^H®i^*  ^^ 

the  fifth 

Section  one  treats  of  making  the  submission  a  rule  of  a  chapter. 

court  of  law. 
Section  two,  of  making  it  a  rule  of  Chancery, 
In  section  three  the  practice,  both  at  law  and  equity  of 

making  the  submission  or  appointments  of  the  arbitrators  a 

rule  of  court  under  the  Lands  Clauses  Consolidation  Act,  is 

considered. 


SECTION  I. 

MAKING  THE  SUBMISSION  A  BULE  OF  A  COURT  OF  LAW. 

The  practice  of  making  a  submission  to  arbitration  a 
rule  of  court  arose  first  in  the  time  of  Charles  II.  It  was 
done  for  the  purpose  of  rendering  any  misconduct  imder  the 
submission,  or  any  refusal  to  act  on  the  award,  a  contempt 
of  court,  and  to  give  the  court  jiuisdiction  over  the  award 
and  the  parties  to  the  submission  (a).  This  practice  applied 
only  to  references  of  suits  or  causes  in  court  But  being 
found  by  experience  to  be  convenient,  the  stat.  9  &  10  Will. 
III.  c.  15,  extended  it  to  arbitrations  by  agreement  out  of 
court. 


(a)  Pet  Blackbnrn,  J.,  Bnccleuch,      Works,  L.  R  6  Ex.  23(K 
Doke,  V.  Metropolitan  Board  of 
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Before  proceeding  to  enforce  the  award  by  the  summary 
process  of  the  courts,  or  to  set  the  award  aside,  the  submis- 
sion, whether  by  common  law  or  under  the  statute  of  William, 
must  be/made  a  rule  of  court,  for  the  courts  have  no  summary 
jurisdiction  until  that  be  done  (6).  This  principle,  however, 
does  not  apply  to  awards  made  on  compulsory  orders  of 
reference  under  the  Common  Law  Procedure  Act,  1854  The 
courts  can  deal  with  them  by  virtue  of  the  statute,  though 
the  judge's  order  be  not  made  a  rule  of  court  (o),  but  it  may 
be  made  a  rule  of  court  valeat  quantum  (<i). 

It  has  been  before  observed  that  a  mere  verbal  submission 
cannot  be  made  a  rule  (e).  A  parol  appointment  of  arbitra- 
tors on  a  clause  in  a  deed  for  referring  future  disputes  to  arbi- 
tration is  a  parol  submission  (/),  but  it  is  otherwise  if  the 
appointment  be  in  writing  (g). 

This  step  of  making  the  submission  a  rule  of  court  may  be 
taken  by  either  party  at  anytime,  whether  before  or  after  the 
award  has  been  made,  whether  he  has  possession  of  the  award 
or  not,  whether  his  object  be  to  enforce  or  to  impeach  the 
award,  and  when  with  a  view  to  enforce  it,  although  the  time 
for  applying  to  set  it  aside  has  elapsed.  There  is  no  diffe- 
rence in  the  practice  of  the  courts  of  law  and  equity  in  this 
respect  (A). 

For  the  purpose  of  justice  the  courts  will  sometimes  permit 
the  submission  to  be  made  a  rule  of  court  of  a  term  anterior 
to  the  date  of  the  application  for  the  rule.  When  the  sub- 
mission is  made  in  a  cause  by  the  common  law  jurisdiction 
of  the  courts,  their  power  to  draw  up  the  rule  "  nunc  pro 
tunc  "  seems  clear ;  but  when  their  jurisdiction  over  the  sub- 


(6)  Harrison  v,  Grundy,  2  Stra. 
1178 ;  Perrinff  Si  Keymer,  In  re, 
3  Dowl.  98 ;  Davis  v.  Getty,  1  8. 
&  S.  411  ;  Harvey  v,  Shelton,  7 
Beav.  455;  Mayor  of  Bath  v. 
Pinch,  4  Scott,  299;  Bottomley 
V.  Buckley,  4  D.  &  L.  167; 
KirkiiB  V.  Hodgson,  8  Taunt.  733, 
S.  C.  a  Moore,  64  ;  2  Archb.  Piact 
1260,  7th  ed. ;  Kosa  v,  Ross,  16  L. 
J.  Q.  B.  138,  S.  C.  4  D.  &  L.  648. 

(c)  Bennett  v,  Watson,  29  L.  J. 
Ex.  357,  S.  C.  6  H.  &  N.  831. 

(d)  Talbot  V.  Fisher,  2  G.  B.  N. 
8.741. 


(e)  Ansell  v.  Evans,  7  T.  R  1 ; 
V,  Mills,  17  Vee.  419. 


(/)  Glasher,  Ex  parte,  3  H.  &  C. 
442,  S.  C.  34  L.  J.  Ex.  41. 

ig)  Newton  «.  Hetherington,  19 
C.  B.  N.S.  342;  Willcox  v.  Storkey, 
L.  R.  I  C.  P.  671. 

(A)  Smith  V.  Symes,  5  Madd. 
75  ;  Pownall  v.  King,  6  Vea.  10 ; 
Fetherstone  r.  Cooper,  9  Ves.  67 ; 
Ileming  v.  Swinnerton,  16  L.  J. 
Ch.  287  ;  Taylor,  In  re,  5  B.  &  A. 
217  ;  Nichols  v.  Boe,  3  M.  &  K. 
431 ;  Ross  v.  Boas,  16  L.  J.  Q.  B. 
138. 
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mission  is  derived  solely  from  the  statute  of  Will.  III.,  it  Paet  III. 
is  doubtful  whether  they  have  authority  thus  to  antedate  the  '  '  '  ' 
rule  for  the  purpose  of  enabling  a  party  to  question  the 
validity  of  the  award,  either  by  rendering  valid  Qi  previous 
motion  to  set  it  aside,  or  by  permitting  one  to  be  madie  "  nunc 
pro  tunc "  after  the  time  given  by  the  statute  for  such  w 
application  has  elapsed  (i). 

When  the  submission  is  by  judge's  order,  or  order  of  Nisi  Submia- 
Prius,  either  party  can  at  any  time,  in  term  or  vacation  (j),  action, 
by  application  to  the  court  in  which  the  action  is  brought, 
make  it  as  of  course  a  rule  of  court.  The  power  of  the  courts 
to  make  such  submissicMDS  rules  of  court  does  not  arise  from 
any  st^ute,  but  depends  on  the  inherent  jurisdiction  they 
possess  over  judicial  proceedings  before  them  (A;).  On  one 
occasion^  where  a  cause  was  referred  by  agreement  in  ¥rriting, 
out  of  court,  though  it  contained  no  clause  for  making  the 
submission  a  rule  of  court,  it  is  reported  that  it  was  permitted 
to  be  made  a  rule  {I).  There  does  not,  however,  seem  to  have 
been  any  objection  taken. 

The  course  adopted  on  a  reference  by  order  of  a  judge  or  Practice 
of  Nisi  Prius  is  pimply  to  annex  the  order  of  reference  to  the  ^ndMion 
motion  paper  given  to  counsel.    No  affidavit  is  necesssary,  "^®' 
unless  there  has  been  an  enlargement  of  the  time  by  the  arbi- 
trator.   In  vacation,  as  well  as  in  term,  there  must  be  a 
motion  paper  signed  by  counsel.     The  rule  in  each  case  is 
absolute  in  the  fir^t  intance  (m). 

In  order  to  make  a  submission  by  agreement  under  the  Sabmis- 

statu^  9  &  10  WiU.  III.  c.  15,  a  rule  of  court,  it  used  to  be  tef^^ 

necessary  that  an  affidavit  of  its  due  execution  should  be  Affidavit 

made  in  the  court,  of  which  it  is  agreed  to  be  made  a  rule,  by  ^  ®^®°"" 
one  of  the  witnessoa  to  it  (n).  But  under  the  combined  effect 

(0  Smith    V.  Blake,  In  re,  8  (Q  Ldttle  v.  Newton,  1  M.  &  G. 

Dowl.  133.     See  also  P.  III.  ch.  976. 

9,  8.  2,  d.  1,  as  to  the  time  for  (m)  2  Arohb.  Pract.  1256,  7th 

setting  aside  an  award  under  the  ed.    See  the  Appendix  of  Forms 

statute.  for  the  forms  of  the  rules. 

(j)  Taylor,  In  re,  5  B.  &  A.  (»)  9  &  10  WilL  III.  c.  16,  a  1. 

217.  See  the  Appendix  of  Forms  for 

{i)  Aston  V,  George,  2  B.  &  A.  the  form  of  the  affidavit. 
395. 


672 


MAKING  SUBMISSION   RULE  OF  COURT. 


Pabt  hi. 

OU.  V.  8.  1. 


Bond  exe- 
cuted by 
opponent 
xnade  mle. 


When  exe- 
cution of 
all  parties 
to  be 
verified. 


Compell- 
ing at- 
testing 
witness  to 
make 
affidavit. 


of  the  17th  and  26th  sections  of  the  Common  Law  Procedure 
Act,  1854,  the  attesting  witness  need  rarely  now  be  the  party 
making  the  affidavit  (o). 

If  the  submission  between  two  persons  be  by  mutual  arbi* 
tration  bonds,  it  is  sufficient  on  moving  to  make  the  submis- 
sion a  rule  of  court  for  the  applicant  to  produce  the  bond 
executed  by  the  other  party  (p). 

So,  if  the  submission  be  by  two  similar  agreements,  of 
which  each  holds  the  part  signed  by  his  opponent,  and  one 
wishes  to  make  the  part  in  his  possession  a  rule  of  courts  the 
practice  in  the  Queen's  Bench  Rule  Office  is  to  require  an 
affidavit  of  the  execution  of  the  one  party  only,  whose 
signature  is  appended  to  the  part  sought  to  be  made  a  rule. 
But  where  several  parties  have  signed  a  single  agreement  or 
deed  of  submission,  the  rule  will  not  be  drawn  up  without 
affidavits  verifying  the  execution  of  all  the  parties  (g). 

Where  an  agreement  of  reference  is  signed  by  A.  of  the 
one  part,  and  by  B.  "  for  self  and  C."  of  the  other  part,  B.  & 
0.  being  only  co-trustees  and  not  partners,  and  B.  wishes  to 
make  the  agreement  a  rule  of  court  under  the  stat.  17  &  18 
Vict.  c.  126,  s.  17,  there  ought  to  be  an  affidavit  verifying 
not  only  the  signatures,  but  that  B.  was  authorized  by  C.  to 
sign  the  agreement  of  reference  for  both  (r).  When  the 
agent  s  authority  to  sign  a  submission  for  the  principal  is 
doubtful,  the  court  will  not  make  the  submission  a  rule  of 
court  (s). 

According  to  some  authorities,  if  the  attesting  witness, 
when  a  necessary  witness,  refuse  to  make  the  requisite  affi- 
davit, he  will  be  compelled  by  the  court  to  do  so  (t),  on  the 
ground  that  though  it  is  generally  true  that  a  party  cannot 
be  compelled  to  make  an  affidavit,  and  though  there  are  no 
compulsory  words  in  the  statute,  yet  as  the  statute  renders 
the  affidavit  necessary,  a  person  by  subscribing  his  name  as 


(o)  Newton  v.  Hetherington,  19 
C.  B.  N.  S.  942.  See  Dierden,  In 
re,  10  L.  T.  N.  S.  690. 

(p)  Radd  V.  Coe,  Barnes,  56. 

(q)  Ex  relatione  of  the  officers 
of  the  Bule  Office  of  the  Court  of 
Queen's  Bench  ■. 

(r)  Aldington  p.  Chesshyre,  15 


C.  B.  N.  S.  376. 

(8)  Ilenshaw  v.  Falk,  12  L.  T. 
N.  S.  638. 

(«)  Clarke  v,  Elwick,  10  Mod. 
332.  S.  C.  1  Stra.  1  ;  Weston  r. 
Faulkner,  1  Price,  306;  Anon. 
Barnes,  68^ 
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a  witness  must  be  considered  to  have  undertaken  to  give    Pabt  hi. 
evidence  at  a  proper  time  and  in  a  proper  manner,  and  the  °"'  ^*  ^'   ' 
refusing  to  do  so  is  an  injury  to  the  parties  to  the  submission 
in  a  matter  belonging  to  the  jurisdiction  of  the  court  (u). 

On  one  occasion,  where  the  object  was  to  move  to  set  aside 
the  award,  the  court  granted  such  a  rule,  but  refused  to  grant 
more  than  a  rule  nisi,  though  the  witness's  name  had  been 
discovered  only  the  day  before,  and  the  term  within  which 
the  party  was  bound  to  move  to  set  aside  the  award  had 
nearly  expired  (x). 

In  a  rather  recent  case,  a  judge  made  an  order  "  that  A.  B. 
[the  attesting  witness]  should  forthwith  attend  and  swear  a 
certain  affidavit  tendered  to  him  as  to  the  execution  of  the 
agreement  of  reference  herein ;'  and  the  witness  accordingly 
attended  at  the  judge's  chambers  (y). 

The  affidavit  when  made  should  be  annexed  to  the  submis-  Practice 
sion,  and  in  term  time  given  to  counsel  with  a  motion  paper  ™*ee^ent 
to  move  to  make  the  submission  a  rule  of  court.     This  is  a  of  re- 
motion  of  course,  and  absolute  in  the  first  instance.     No  rule.  ^^ 
notice  need  be  given  to  the  other  side,  though  very  recently 
after  the  statute  of  Will.  HI.  passed,  it  seems  to  have  been 
thought  requisite  (z)  ;    for  it  is  a  mere  matter  of  form,  as  it 
is  compulsory  on  the  court  to  make  it  a  rule  of  court  on 
the  affidavit  being  produced. 

It  may  be  made  a  rule  of  court  in  vacation  as  well  as  in  in  term  or 
term  time,  for  the  wording  of  the  statute  is  construed  with  ^***^**^ 
reference  to  the  ordinary  practice  of  the  courts.  On  produc- 
tion of  the  affidavit  and  submission,  a  judge  in  vacation  will 
grant  his  fiat  for  a  rule.  This,  with  a  motion  paper  signed 
by  counsel,  must  be  taken  to  one  of  the  masters  of  the 
court,  who  will  draw  up  the  rule  (a). 

Whether  the  submission  be  made  a  rule  by  the  common  Dating 
law  authority  of  the  court  or  under  the  statute  of  William,  "^®' 
the  rule,  if  delivered  out  in  vacation,  must  be  dated  on  the 


(u)  Clarke,  v,  Elwick,  10  Mod.  Dowl.  124 ;   Taylor,  In  re,  3  B. 

332.  &  A.  217  ;  2  Archb.  Pr.  1256,  7th 

(a;)  Todtl,  Ex  parte,  W.  W.  &  ed. ;  R.  v.  Price,  2  C.  &  M.  212 ; 

D.  577.  Eoss  V.  Ross,  16  L.  J.  Q.  B.  138. 

(y)  Ross  V.  Ross,  4  D.  &  L.  648.  See  the  Appendix  of   Forms  for 

(z)  Anon.  12  Mod.  525.  the  form  of  the  rule. 

(a)    Milstead    v.    Cranfield,    9 
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Enlarge- 
ment of 
time  part 
of  rule. 


Affidavit 
as  to  date 
of  enlarge- 
ment. 


Arbitrator 
examined 
as  to  date 
of  enlarge- 
ment. 

Appoint- 
ment of 
umpire. 

Not  neces- 
sary on 
motion  to 
set  aside 
award. 


day  of  the  month  and  week  on  which  it  is  delivered  oat,  bat 
should  be  entitled  as  of  the  term  immediately  preceding  the 
vacation  (&).  The  liberty  of  drawing  up  a  rule  in  vacation 
is  very  convenient,  for  when  a  cause  has  been  the  subject  of 
the  reference,  judgment  may  often  be  entered  and  execution 
issued  in  vacation  for  the  amount  awarded  (c)  ;  and  even 
where  that  remedy  is  not  applicable,  time  is  gained  for 
making  the  demand  and  serving  the  rule  of  court  during  the 
vacation,  so  as  to  enable  the  party  to  make  application  for 
an  attachment,  or  execution  under  the  statute  of  Victoria,  on 
the  first  day  of  the  next  term  (d). 

If  the  time  for  making  the  award  have  been  enlarged  bj 
the  arbitrator  or  by  the  parties,  and  the  award  have  been 
made  after  the  original  period  has  expired,  the  enlargements, 
verified  by  affidavit,  should  in  general  be  made  part  of  the 
rule  of  court  with  the  submission  (as  the  enlargement  be- 
comes as  it  were  part  of  the  original  submission)  (e) ;  but 
according  to  the  practice  of  the  Queen's  Bench  and  Exchequer, 
where  the  enlargements  purport  to  have  been  made  in  time, 
the  affidavit  need  not  verify  that  they  have  been  so  made  (/). 

An  arbitrator  who  refused  to  make  an  affidavit  as  to  when 
he  signed  the  enlargements,  was  compelled  to  attend  and  be 
examined  on  that  point  before  the  Master  under  the  Common 
Law  Procedure  Act,  1864  (g). 

In  the  case  of  an  umpirage,  the  appointment  of  the  umpire 
should  be  made  part  of  the  rule  (h). 

In  more  recent  instances,  the  ordinary  practice  of  making 
enlargements  of  time  part  of  the  rule,  has  been  considered  to 
be  necessary  only  when  the  object  is  to  enforce  the  award,  and 
has  been  condemned  as  a  bad  practice,  when  the  making  the 
submission  a  rule  of  court  is  with  a  view  of  moving  to  set 
aside  the  award  (i). 


(6)  Reg.  Gea.  H.  T.  1  Vict  3 ; 
Badman  v,  Pugh,  5  M.  &  G.  381. 

(c)  Cremer  v.  Churt,  15  M.  & 
W.  310. 

(d)  Taylor,  In  re,  6  B.  &  A. 

217. 

(e)  Smith  &  Blake,  In  re,  8 
Dowl.  130  ;  Evans  v,  Thompson, 
6  East,  188. 

(/)  Koberts  v.  Evans,  6  B.  &  S. 


1,  S.  C. 


34,L.  J.  Q.  B.  7. 


(g)  Boberts  v.  Evans,  6  B.  &  S. 
1,S.  C.34,  L.  J.  Q.B.  7. 

{h)  Smith  &  Beeves,  In  re,  6 
Dowl.  513. 

(t)  Welsh,  In  re,  1  DowL  N.  S. 
331 ;  Bottomley  v.  Buckley,  4  D. 
&  L.  157  ;  Gripe  v.  Wilkie,  SO 
W.  B.  112.  See  post,  as  to 
making  appointment  of  ompiR 
under  the  Jjands  Clauses  Conso- 
lidation Act  a  role  oi  Omrt 
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Notwithstanding  these  decisions,  it  is  the  practice  in  the  Part  in. 
Queen's  Bench  Rule  Office,  in  the  case  of  an  award  made  by  °°*  ^'  ^  ' 
an  umpire,  to  require  that  the  appointment  of  the  umpire  be 
made  part  of  the  rule,  even  although  the  object  be  to  set 
aside  the  award  (A:).  We  shall  see  that  the  courts  have  recently 
decided  that  it  is  not  necessary  when  the  reference  is  under 
the  Lands  Clauses  Consolidation  Act  (l). 

The  enlargement  of  time  by  the  arbitrator,  the  appoint-  AU  made 
ment  of  the  umpire,  and  the  original  submission,  may  be  r^ 
made  a  rule  of  court  by  one  rule  (m). 

K  the  enlargements  be  by  judges'  orders,  they,  like  en- 
largements by  the  parties  or  the  arbitrator,  should  be  made 
part  of  the  rule  of  court.  The  old  practice  seems  to  have 
been  for  the  clerk  of  the  rules  to  draw  up  separate  rules  for 
each  order  of  a  judge  to  enlarge  the  time.  In  a  late  case, 
however,  where  there  were  several  enlargements  by  judges' 
orders,  the  court  allowed  them  to  be  made  a  rule  of  court  by 
a  single  rule  (n). 

If  the  submission  be  lost,  the  court  will,  on  a  verified  copy  Copy  of 
of  it,  make  it  a  rule  of  court  (o).  ^iLS^n ' 

Where  an  order  of  reference  with  the  appointment  of  the  made  rale, 
umpire  and  the  enlargements  of  time  for  making  the  award  ^^P^  ^^ 
indorsed  thereon  were  accidently  destroyed,  the  court  allowed  largement 
a  duplicate  of  the  order,  together  with  copies  of  the  indorse-  ^a^\ 
ments  verified  by  affidavit  to  the  best  of  the  deponent's  pointment 
knowledge  and  belief,  to  be  made  a  rule  of  court  (p).  °  "™^    " 

Where  an  arbitrator  refused  to  deliver  up  an  original  order  Duplicate, 
of  reference  (a  judge's  order),  without  pajonent  of  an  exorbi- 
tant fee,  the  court  allowed  a  duplicate  of  the  order  to  be 
made  a  rule  of  court  (g).     But  when  the  party  alleging  only  Produc- 
that  he  could  not  obtain  the  original  submission,  because  it  ti^nofsub- 

,,,,-,,  .  _  miBaon 

was  m  the  nanus  oi  the  opposite  party,  moved  to  make  a  compelled, 
copy  of  the  submission  a  rule  of  court,  the  court  refused  the 


(fc)  Ex  relatione  of  the  ofl&oers  (n)  Tribe  &  XJppertoD,  In  re  5 

of  the  Rule  Office  of  the  Court  of  A.  &  E.  295. 

Queen's  Bench.  (o)  Short  v.  Frank,  3  Jur.  341. 

(Q  See  Bradshaw's  Arbitration,  (p)  Parker  v.  Bach,  17  C    B 

12  Q.  B.  562.    See  s.  3  of  this  512. 

chapter.  (g)  Thomas  v.  PhUby,  2  Dowl. 

(m)  Smith  &  Beeves,  In  re,  5  145. 
DowL  513. 
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PabtIII.  application,  but  granted  a  rule  calling  upon  the  opponte 
'  party  to  show  cause  why  he  should  not  produce  the  origiDal 
submission,  in  order  thsCt  it  might  be  made  a  rule  of  court  (r). 
On  such  a  motion,  where  it  appeared  that  two  parts  of  a 
deed  of  submission  had  been  executed,  but  that  the  arbitra- 
tor had  indorsed  the  enlargement  of  the  time  for  making  the 
award  on  one  part  only,  the  court  compelled  the  party  in 
whose  possession  that  part  was  to  make  it  a  rule  of  court, 
but  at  the  expense  of  the  party  making  the  application  («). 
SnbxBiB-  In  a  modem  case,  it  was  laid  down  that  the  order  of  refer- 

longs  to       ^^^^  ^^^^  ^^^  belong  exclusively  to  either  party,  but  that  the 
both  party  holding  it  holds  it  for  the  benefit  of  both  parties,  and 

is  bound  to  produce  it  in  order  to  its  being  made  a  rule  of 
court ;  and  where  the  defendants  in  whose  possession  it  was, 
and  in  whose  favour  the  award  was  made,  delayed  making 
the  order  of  reference  a  rule  of  court,  till  it  was  too  late  to 
move  within  the  time  ordinarily  allowed  for  setting  aside 
awards,  the  court  ordered  the  defendants  either  to  make  the 
order  of  reference  a  rule  of  court,  or  to  file  it  with  one  of  the 
masters,  so  as  to  enable  the  plaintifi*  to  make  it  a  rule  of 
court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  term  "  nunc  pro  tunc"  (t).  A  some- 
what similar  course  was  pursued  still  more  lately  (u). 
On  refoBal  In  another  case,  where  the  party  interested  in  opposing  the 
*^P"^^^^  motion  refused  to  produce  the  agreement  of  reference  for  the 
rule,  purpose  of  its  being  made  a  rule,  the  court  permitted  a  copy 

to  be  made  a  rule  of  court,  and  granted  thereupon  a  rule 
nisi  for  setting  the  award  aside  (x).  So,  where  the  party  in 
possession  of  the  agreement  of  reference  had  promised,  but 
failed  to  make  it  a  rule  of  court,  the  same  course  was  fol- 
lowed, though  Lord  Denman,  C.  J.,  expressed  a  doubt 
whether  the  statute  (meaning,  it  is  apprehended,  the  Lands 
Glauses  Consolidation  Act)  embraced  the  making  a  copy  of 
the  submission  a  rule  of  court  (y). 

(r)  Ld.    Borton  v.  Mesham,  S  &  Hemming,  In  re,  4  D.  &  L.  788. 

Dowl.  867.    See  Todd,  Ex  parte,  See  P.  III.  ch.  9,  s.  2,  d.  1,  as  to 

W.  W.  &  D.  577.  the  same  case. 

(«)  Smith  &    Blake,  In    re,  8  (ac)  Plews  v.  Middleton,  6  Q.  B 

Dowl.  131.  845. 

(*)  Bottomley  t?.  Buckley,  4  D.  (y)  Midland  Bailway  Company 

&  L.  157.  &  Heming,  In  re,  11  Jor.  904. 

{u)  Midland  Bailway  Company 


after  sam- 
mona. 
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A  stricter  rule  is  adopted  now.  Part  iil 

And  when  a  party  refuses  to  produce  the  submission,  the  ^^'  ^'  ^  ^' 
proper  course  is  to  take  out  a  summons,  returnable  at 
chambers,  calling  on  him  to  show  cause  why  the  original 
submission  should  not  be  filed,  with  a  view  to  its  being 
made  a  rule  of  court,  or  if  not,  why  a  verified  copy  should 
not  be  filed  for  that  purpose  (z). 

The  costs  of  making  the  submission  a  rule  of  court  when  a 
cause  is  referred,  are  generally  costs  in  the  cause  (a).  But  if 
a  party  unnecessarily  make  the  order  of  reference  a  rule  of 
court,  he  will  not  be  allowed  to  charge  the  other  party  with 
that  expense  (&). 


SECTION  II. 

MAKING  THE  SUBMISSION  A  RULE  OF  CHANCERY. 

When  it  is  intended  to  make  a  submission  under  the  Part  IIL 
statute  9  &  10  W.  III.  c.  15,  an  order  of  a  court  of  equity  a  ^—:  ^-  ^' 
notice  of  motion  should  be  given  ;  if  then  the  opposite  party  ^'^^^I;® 
do  not  appear,  the  court  wUl  make  the  onler  upon  the  pro-  submi^ion 
duction  of  an  affidavit  of  the  service  of  the  notice  of  motion,  tute^eof 
and  an  affidavit  of  the  due  execution  of  the 'submission.  equity. 

The  affidavits  should  be  entitled  in  the   matter  of  the  O^^^^Vc* 

of  motion. 

parties  and  in  the  matter  of  the  statute  9  &  10  W.  III.  c.  15. 

If,  however,  the  submission  give  either  party  liberty  to  On  ex 
apply  to  the  court  without  reference  to  the  other,  it  is  unne-  ^^tiX 
cessary  to  serve  a  notice  of  motion,  and  the  order  will  be 
made  on  an  ex  parte  application,  supported  by  an  affidavit 
of  the  due  execution  of  the  submission.  The  affidavit  need 
not  since  the  Common  Ijaw  Procedure  Act,  1854,  be  made  in 
all  cases  by  the  attesting  witness  (c). 

AVhen  the  opposite   party  consents,   there   need    be    no  On 
affidavit  of  service  of  notice  of  motion,  or  of  the  execution  of  *'®"^- 

(z)  BHgh  V.  Cotlal,  3  N.  K.  117  ;  of  Tonge,  29  L.  J.  Ex.  293  ;  S.  C. 

Gething  v.  Fotheringham,  13  W.  5  H.  &  N.  623. 
R.  90.  (c)  Dierden,  In  re,  10  L.  T.  N. 

(a)  See  P.  II.  ch.  7,  s.  1,  d.  1.  S.  690. 

{h)  Carter  v.  t)ie  fiurial  Board 

P  P 


con- 
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Filing 
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and  award. 


SubmiB- 
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the  submission,  but  the  order  will  be  drawn  up  on  the  pro- 
duction of  a  consent  brief. 

The  order  is  drawn  up  on  the  equity  side  of  the  Conrt  oi 
Chancery.  It  directs  that  the  agreement  to  refer  to  arbi- 
tration be  made  an  order  of  court,  to  be  observed  and 
performed  by  the  parties  thereto,  according  to  the  true 
meaning  thereof  (d). 

An  objection  to  the  validity  of  the  award  apparent  upon 
the  award  is  not  an  objection  to  making  the  Bubmission  a 
rule  of  court  under  the  statute,  nor  that  the  time  has  expired 
for  moving  to  set  the  award  aside  («). 

When  a  party  seeks  to  enforce  the  award,  both  the  submis- 
sion and  award  are  sometimes  made  orders  of  Chancery  by  an 
ex  parte  application  (/).  But  it  would  now  seem,  that  the 
motion  to  make  the  award  an  order  of  Chancery,  is  a  special 
motion,  and  requires  notice  {g). 

On  one  occasion,  when  the  application  was  to  make  the 
award  a  rule'  of  court,  Sir  J.  Leach,  V.-C,  said  that  it  was 
wrong  to  ask  that  the  award  might  be  made  a  rule  of  court, 
and  that  the  proper  course  under  the  statute  was  to  make  the 
suhmisaion  a  rule  of  court  (h).  Whether  the  application 
was  to  set  aside  or  enforce  the  award  in  this  case  is  not 
stated. 

Before  the  orders  making  the  submission  and  award  ordere 
of  the  court  can  be  passed  by  the  registrar,  the  submission 
and  award  must  be  filed  in  the  Report  OflSce,  whence  the 
parties  can  procure  office  copies  (i). 

The  orders  do  not  set  out  the  submissions  and  awards,  but 
merely  describe  them  generally.  But  a  note  of  the  filing  is 
made  on  the  margin  of  the  orders,  by  which  reference  can  be 
made  to  them  in  the  Eeport  Office  (A). 


(d)  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1756.  See  notes  to 
Heming  v.  Swinnerton,  1  Coop. 
C.  C.  316 ;  2  Smith  Chanc.  Pract. 
437,  3rd  ed.  See  the  Appendix  of 
Forms  for  the  form  of  the  order. 

(e)  Heming  v.  Swinnerton,  5 
Hare,  360. 

(/)  Harvey  v.  Shelton,  7  Beav. 

455. 

(g)  Wilkinson  v.  Page,  1  Hare, 
276.     See  last  chapter,  s.  3,  d.  1. 

{h)  Lewis  v,   Eley,  May,  1823, 


cited  in  Heming  v,  Swinnerton,  I 
Coop.  C.  C.  423,  notes.  See  alsd 
Heming  v.  Swinnerton,  16  L.  J. 
Ch.  2S7. 

(i)  DanieH's  Chanc.  Pract  by 
Headlam,  1756. 

(k)  Ex  relatione  of  an  officer  of 
the  Registrar's  Office.  See  Ap- 
pendix of  Forms  for  tiie  forms  of 
the  orders.  See  2  Smithes  Chanc 
Pract  437,  438,  3rd  ed.  for  the  old 
practice. 


RULE  OF  CHANCEKY.  -^79 

By  the  general  rul^s  and  orders  for  rejiulatinpr  the  practice    Pabt  III. 

~  ~  CH    V    f"    2 

of  the  Court  of  Bankruptcy,  G.  0.  xxxii.,  Januar)- 12, 1832,  _  _'  .1^ 
it  was  ordered,  "  that  all  agreementa  of  reference  to  be  made  Makinnr 

'  111        aubmiKsion 

rules  of  the  Court  of  Bankruptcy,  shall  be  so  made  by  order  in  bank- 
of  the  Court  of  Review,  and  all  matters  arising  thereon  shall  ^j^^^^* 
be  heard  and  determined  by  the  Court  of  Review  "  (Z).  court. 

The  statute  10  &  11  Vict.  c.  102,  abolished  the  Court  of 
Review,  and  transferred  all  its  jurisdiction  and  authority  to 
suchoneof  theVice-Chancellors  as  the  Lord  Chancellor  should 
direct.  The  General  Bankruptcy  Act,  12  &  13  Vict.  c.  lOG, 
s.  154,  enacted  that  an  agreement  of  reference  under  the  Act 
might  be  made  a  rule  of  any  of  the  superior  courts  of  law. 


SECTION  III. 

MAKING  A   SUBMISSION  UNDER  THE  LANDS  CLAUSES   CON- 
SOLIDATION  ACT  A  RULE   OF   COURT. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  where  the   Part  ill. 
parties  do  not  agree  on  a  single  arbitrator,  each  party  is  to    _'  .'_ 
appoint  one,  and  such  appointment  "  shall  be  deemed  a  sub-  ^^j*^\"-. 
mission  to  arbitration  on  the  part  of  the  party  by  whom  the  under  the 
same  shall  be  made  "  [s.  25]  ;  and  the  "  submission  to  any  ^^^^ 
such  arbitration  may  be  made  a  rule  of  any  of  the  superior  Act  a  rule 
courts  on  the  application  of  either  of  the  parties"  [s.  36]. 

When  the  parties  proceed  in  Chancery,  the  affidavits  verify-  Entitling 
ing  the  submission,  or  the  appointment  of  the  arbitrators,  in  ch^n- 
and  all  other  proceedings,  should  be  entitled,  **  In  the  matter  ^""y- 
of  the  arbitration  between  A.  B.  and  C.  B.,  and  in  the  matter 
of  the  "  Act  or  Acts  which  warrant  the  application  to  the 
court  (m). 

In  order  to  make  the  submission  to  arbitration  a  rule  of  Appoint- 
court,  it  is  necessary  that  the  appointments  of  both  arbi-  |^th*art>i- 
trators  should  be  produced,  and  verified  by  affidavits  ac-  Orators 
cording  to  the  practice  of  the  Queen's  Bench  (n).  made  a 


rule. 


(Q  I    Deacon   &   Chitty,  zxix.  (m)  Re  Law,  4  Beav.  509.     See 

See  P.  L  ch.  3, 8.  7,  d.  2,  as  to  sub-  forms  in  the  Appendix  of  Forms, 

mianons  in  bankruptcy  ;  P.  I.  oh.  (n)  Ward    v.    Qreat   North  of 

2,  8.  2,  d.  1,  aahmission  by  aesig-  England    Railway  Comp.,  T.  T. 

neea.  1847,  Bail  Court. 
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GU.  V.  B.  8. 

Boih 
appoint- 
ments to 
be  pro- 
ducecL 


Advisable 
to  make 
the  ap- 
point- 
ments of 
the  arbi- 
trators in 
duplicate. 


The  same  practice,  it  is  understood,  prevails  in  the  o£Eice8 
of  the  other  courts  of  law  (o).  It  is  to  be  observed  that 
there  has  been  no  decision  of  the  courts  of  law  as  to  the 
necessity  of  producing  both  the  appointments. 

In  the  courts  of  equity  a  party  will  be  compelled  to  pro- 
duce the  appointment  of  his  arbitrator,  or  a  verified  copj, 
for  the  purpose  of  the  submission  being  made  a  rule  of 
court  (p),  or  the  production  will  be  dispensed  with  by  special 
order  (q). 

The  cases  already  cited  show  the  great  practical  difficulty 
which  either  party  may  often  have  in  obtaining  possession  of 
the  appointment  of  his  opponent's  arbitrator,  when  he  wishes 
to  make  the  submission  a  rule  of  court,  and  the  delay,  ex- 
pense, and  inconvenience  to  which  this  difficulty  may  subject 
him.  A  method,  it  is  suggested,  may  be  found  to  remedy 
this  difficulty,  and  to  enable  either  party  at  pleasure  to  make 
the  submission  a  rule  of  court. 

If  each  party  took  the  precaution  at  the  time  of  the  refer- 
ence of  requesting  the  other  party  to  make  the  appointment 
of  his  arbitrator  in  duplicate,  and  if  they  were  mutually  to 
furnish  each  other  with  one  of  the  duplicate  parts  (and  not  a 
mere  copy),  there  seems  no  reason  why  on  producing  the 
appointment  of  his  own  arbitrator  and  the  duplicate  original 
appointment  of  his  opponent's  arbitrator,  and  properly 
verifying  both  of  them,  the  submission  might  not  be  made 
a  rule  of  court.  It  is  believed  that  the  officers  of  the 
courts  would  not  hesitate  to  draw  up  the  rule  on  such 
documents. 

Another  advantage  of  this  course  would  be  to  enaUe 
each  party  to  see  what  his  opponent  called  upon  his  arbi- 
trator to  do,  so  that  if  there  were  any  material  difference 
between  his  own  and  his  opponent's  appointment,  the  error 
might  be  rectified  before  any  steps  were  taken  in  the  re- 
ference. 


(o)  Ex  relatione  of  the  officers 
of  the  Queen's  Bench  Kule  Office. 

(p)  Huddersfield  v,  Jacomb, 
L.  R.  17  Eq.  476. 

(q)  Hawley  v.  North  Stafford- 
shire Railway  Company,  2  De  Gex 
^  S.  33.    See  as  to  making  copy 


of  submission  a  rale  of  a  cooit 
of  law.  See  P.  I.  oh.  3,  s.  7,  d  6, 
as  to  submissions  under  the  Lands 
Clauses  Act  See  also  Appendii 
of  Forms  for  the  order  in  this 
case. 


J 


cx>ait. 


UNDER  THE  LANDS  CLAUSES  ACT.  581 

On  a  motion  in  the  Queen's  Bench  to  set  aside  an  award    Pabt  iil 
made  by  an  umpire  under  the  Lands  Clauses  Consolidation  ^"'  ^'  ^  ' 
Act,  the  party  showing  cause  objected  that  the  appointment  Appoint- 
of  the  umpire  had  not  been  made  a  rule  of  court,  but  the  umpire 
Court  of  Queen's  Bench  overruled  the  objection,  holding  that   ^^j^* 
step  unnecessary  (r).  rale  of 

By  the  Railways  Clauses  Consolidation  Act,  1845,  the 
Railways  Companies  Arbitration  Act,  1859,  the  Campanies 
Clauses  Consolidation  Act,  1845,  and  the  Public  Health 
Act^  1848,  submissions  to  arbitration  may  be  made  rules  of 
court. 

The  practice  in  each  case  would  probably  be  analogous  to 
that  under  the  Lands  Clauses  Consoldition  Act,  1845. 

(r)  BradshaVs  Arbitration,  12  Q.  B.  562. 


CHAPTER  VI. 


cu.  vr. 

ContenU 
of  the  sixth 
chapter. 


ENFORCING  THE  AWARD  BY  ATTACHMENT. 

Part  III.    Thb  summary  method  of  enforcing  performance  of  an  award 
by  attachment  is  set  forth  in  this  chapter. 

The  iirst  section  examines  to  What  coses  this  mode  of  pro- 
ceeding is  applicable,  and  when  applicable,  under  what  cir- 
cumstances the  courts  in  the  exercise  of  their  discretion  will 
grant  or  refuse  it. 

The  second  points  out  the  steps  necessary  to  be  taken  by 
the  party  seeking  this  remedy;  namely,  making  the  sub- 
mission a  rule  of  court,  demanding  performance  of  the  party 
charged  to  obey,  and  serving  him  with  the  proper  document), 
in  order  to  bring  him  into  contempt,  and  so  amenable  to  the 
process  of  the  court. 

In  the  third  section,  the  coui'se  of  the  motion  for  the 
attachment  is  considered,  and  the  law  is  investigated  respect- 
ing the  affidavits  to  ground  the  motion,  the  rule  nisi,  the 
defence  that  may  be  set  up  in  answer,  the  result  of  the  ^pli- 
cation, and  the  proceedings  consequent  on  the  party  in  con- 
tempt being  arrested  under  the  attachment. 


SECTION  I. 


IN    WHAT  CASES  AN    ATTACHMENT  WILL  BE   GRANTED. 


When  sub- 
Ill  istdon  a 
rule  not 
perform- 
ing awarti 
Cf>ntcmpt 
of  court. 


I.  Only  when  submission  a  rule  of  court] — When  the  sul> 
mission  has  been  made  a  rule  of  court,  the  party  who 
refuses  or  neglects  to  perform  what  the  award  orders  is  con- 
sidered as  disobedient  to  the  rule  of  court,  as  much  as  if 
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the  award  were  part  of  the  rule,  and  is  consequently  guilty    Part  III. 
of  a  contempt  of  that  court  by  which  the  rule  has  been  ^'  ^'  ^'  ^' 
made.    The  process,  therefore,  by  which  the  courts  punish 
contempts,  called  an  attatchment,  will  be  issued  against 
him  to  compel  his  obedience  to  the  directions  of  the  arbi- 
trator, under  the  penalty,  in  ordinary  cases,  of  imprisonment 
until  he  comply  (a). 

Before  the  time  of  Charles  II.,  though  an  attachment  would  Attach- 
issue,  when  the  submission  was  by  judge's  order  or  rule  of  ^mmon 
court,  to  compel  the  party  to  submit  to  the  arbitrator,  or  to  ^»^- 
punish  him  for  a  breach  of  the  submission,  it  was  not  con- 
sidered by  the  courts  of  common  law,  that  obedience  to  the 
award,  when  made,  could  be  enforced  by  the  same  process. 
But  in  the  reign  of  that  monarch,  though  the  courts  at  first 
hesitated  about  granting  applications  for  attachments  for  non- 
peiformance  of  the  award,  yet  they  ultimately  allowed  them; 
and  the  granting  the  remedy  by  attachment  was  in  William 
the  Third's  reign  spoken  of  as  the  settled  practice  of  the 
courts  (6). 

In  the  courts  of  equity  no  such  difficulty  seems  to  have  Attach- 
been    felt    about    granting  attachments  for  non-perform-  "^t**^ 
ance  of  the  award,  when  the  submission  was  by  an  order 
in  equity  (c). 

So  convenient  a  remedy  was  it  found,  that  the  statute  9  &  Attach- 
10  W.  III.  c.  15,  was  passed  to  extend  to  all  submissions  ^jerthe 
respecting  matters  of  a  civil  nature,  which  should  contain  statute  of 
consent  clauses  for  making  them  rules  of  court,  the  same 
compulsory  method  of  enforcement  which  had  previously 
been  confined  to  submissions  concerning  matters  respecting 
which  actions  or  suits  had  been  commenced  (d). 

At  the  present  day,  as  a  general  rule,  whenever  the  sub-   Attach- 
mission  can  be  made  a  rule  of  court,  the  award  is  capable  of  w^  sub- 
enforcement  by  attachment ;  and  the  converse  holds  also,  so  m^on 


(a)  Bac  Ab.  Arb.  H. ;  Anon.  1  v.  Brunetti,  1   Salk.  83  ;  Hall  v, 

Salk.  71.  Mister,  1  Salk.  84  ;  Anon.  12  Mod. 

(6)  Clemenhere  v,  Tresiliaii,  2  257  ;  Veale  v,  Warner,  1  Saund. 

Keb.  646  ;  Stiles  v,  Triste,  1  Keb.  237,  c. 

130, 138  ;  S.  C,  Sid.  54  ;  S.  C.  T.  (c)   Bac.  Ab.  Arb.  H.  ;  Hide  v. 

Baym.  35  ;  Darbjshire  v.  Cannon,  Petit,  1  Gas.  in  Chanc.  91, 185. 

1  lood.  21 ;  Holt  V.  Berry,  3  Keb.  {d)  See  submission  under  the 

844 ;  Anon.  1  Salk.   71  ;  Forster  9  &  10  W.  III.  c.  15. 
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Part  III. 

CH.  VI.  S.  1. 

can  be 
made  a 
rule. 


No  attach- 
ment when 
cause 
abates  by 
death. 


Attach- 
ment on 
reference 
of  indict- 
ment. 


that  whenever  the  submission  cannot  be  made  a  rule  of  court, 
as  where  it  is  merely  verbal  (e),  or  where,  if  in  writing  by 
agreement  out  of  court,  it  contains  words  showing  an  inten- 
tion that  it  should  not  be  made  a  rule  of  court  (/),  no  attach- 
ment can  be  granted,  even  though  a  cause  be  the  subject- 
matter  referred  (gr),  for  the  court  has  no  jurisdiction  where 
there  is  no  rule  of  court  (A). 

If  by  matter  subsequent  the  submission,  after  having  been 
made  a  rule,  ceases  to  be  valid  as  a  rule  of  court,  the  like 
result  will  follow.  Therefore,  where  a  cause  before  issue 
joined  was  referred  by  a  judge's  order,  and  the  arbitrator 
found  that  the  plaintiff  had  no  cause  of  action,  and  the  order 
of  reference  was  then  made  a  rule  of  court,  and  after  this  the 
defendant  died,  and  the  costs,  which  were  to  abide  the  event, 
were  taxed ;  the  court  held,  that  the  suit  abated  by  the 
death  of  the  defendant,  that  they  could  not  enforce  a  rale 
made  in  the  cause  which  was  gone,  and  that  therefore  his 
administratrix  could  not  have  an  attachment  against  the 
plaintiff  for  non-payment  of  the  costs,  but  must  bring  an 
action  to  recover  them  (i)  ;  and  Parke,  J.,  remarked  that  in 
the  case  of  Rogers  v.  Stariton  (k),  relied  on  in  argument,  the 
point  concerning  the  abatement  of  the  suit  was  not  fully  con- 
sidered. In  that  case,  under  a  reference  by  a  judge's  order, 
to  which  a  stranger  to  the  cause  had  become  a  party,  the 
executor  of  the  defendant,  who  had  died  after  the  award  was 
made,  was  held  entitled  to  an  attachment  against  the  stranger 
for  the  amount,  which  the  arbitrator  directed  the  latter  to 
pay  to  the  defendant  (I). 

On  proceedings  of  a  criminal  character  an  attachment 
equally  lies.  Thus,  if  an  indictment  for  a  nuisance  have  been 
referred  and  a  verdict  taken  subject  to  the  reference,  the 
defendant  may  be  compelled  by  attachment  to  abate  the 
nuisance  as  directed  by  the  award  (m). 


(e)  Anaell  v.  Evans,  "7  T.  R.  1  ; 
tJ.  Mills,  17Ve9.419. 

(/)  See  effect  of  the  Common 
L&vf  Procedure  Act,  1854,  6.  17, 
ante. 

ig)  Clarke  v.  Baker,  1  H.  &  W. 
215. 

(jh)  Owen  V.  Hard,  2  T.  R  643. 


(i)  Maffey  9.  Godwyn,  IN.* 
M.  101;  S.  C.,  R  V,  Maffey,  1  DowL 
538. 

{k)  7  Taunt  675. 

(Q  Rogers  v.  Stanton,  7  Taont. 
575. 

(m)  R.  V.  Qore,  8  DowL  108^ 
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IL  For  whom  and  for  what  an  attachment  wiU  be  granted.]  Pabt  hi. 

— ^An  attachment  will  be  granted  on  the  application  of  a  ^"'  ^^'  ^  ^* 

party  to  the  submission,  or  if  he  be  dead,  of  his  personal  re-  Attach- 

presentative,  if  the  rule  of  court  be   not  avoided  by  the  for  party 

death  (n).    A  stranser  to  the  submission  cannot  have  an  at-  ^'  ^Py®" 

,  sautatiye. 

tachment  to  enforce  payment  of  a  sum,  which  the  award    ^^^  ^^^  ^ 
directs  to  be  paid  to  him,  though  the  direction  itself,  under  straDger. 
the  circumstances,  be  perfectly  valid  (o). 

On  one  occasion  it  was  said  that  an  arbitrator  might  have  Whether 
an  attachment  to  enforce  payment  of  the  costs  of  the  arbitrator, 
award  (jp),  but  the  soundness  of  that  opinion  was  denied  in  a 
subsequent  case  (q).  There  does  not  seem  to  be  an  instance 
of  such  an  application  having  been  granted  ;  and  the  courts 
have  said,  that  an  arbitrator  cannot  have  a  rule  ordering  a 
party  to  pay  him  his  costs  (r). 

Whether  the  award  order  a  party  to  pay  money  or  to  do  Attach- 
any  collateral  act,  an  attachment  lies  if  he  fail  to  comply,  ™^^^? 
since  disobedience  in  either  case  is  equally  a  contempt  (a),       p^ormecL 

The  costs  of  the  reference  and  award  (and  when  there  is  a  For  costs 
cause  referred  the  costs  of  the  cause  also,  even  though  no  ^^^^^ 
separate  damages  be  awarded)  may  be  taxed  pursuant  to  the 
award  on  tJie  rule  of  court  embodying  the  submission,  and  if 
not  paid  may  be  recovered,  together  with  the  amount  speci- 
fied in  the  award,  as  the  debt  or  damages  (t). 

Where  the  award  orders  each  party  to  pay  a  moiety  of  the  For  money 
costs  of  the  award,  the  party  who  in  order  to  get  the  award  fJJ^^\ 
from  the  arbitrator  pays  the  whole^  is  entitled  to  an  attach-  award, 
ment  against  his  opponent  for  the  moiety  for  which  under 
the  award  he  is  liable  (u). 

No  attachment  can  be  granted  to  recover  interest  on  a  sum  Not  for 

interest  on 


(7t)  R.  V.  Maffey,  1  Dowl.  53S ; 
Rog^  V.  Stanton,  7  Taunt.  576. 

SI  Skeete,  In  re,  7  DowL  618. 
)  JEQcks  V.  Hichardaon,  1  B.  ^ 

p.»a 

{q)  Borrongbea  v,  Clarke,  1 
DowL  48. 

(r)  Laing «.  Todd,  13  C.  B.  276. 

(»)  Dod£ngton  v.  Bailward,  7 
Dowl.  640. 

(0  Gruudy  v.  Wilson,  7  Taunt 


699 ;  Littld  v.  Newton,  1  M.  & 
G.  976  ;  Taylor  u  Shuttleworth, 
2  M.  &  G.  66 ;  S.  C.  6  Bing.  N. 
C.  277  ;  Thorp  v.  Cole,  4  Dowl. 
457. 

(u)  Hicks  V,  Bichardson,  1  B.  & 
P.  93;  Barrooghes  v.  Clarke,  1 
Dowl.  48;  Stokes  v.  Lewis,  2  Smith, 
12.  See  Butler  v.  Masters,  13  Q.  B. 
341. 
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sum 
awarded. 


Pabt  III.   of  money  awarded  to  be  paid  by  a  certain  day,  though  interest 
^"'^^*^'  •  from  that  time  may  be  recovered  by  action  (x). 

Where  an  attachment  was  refused  because  the  applicant 

had  not  paid,  in  the  first  instance,  certain  costs  which  he 
motion  for  sought  to  recover  from  his  opponent,  he  was  allowed  to 
^^^'       renew  his  application  on  affidavits,  showing  the  new  fact 

that  he  had  subsequently  paid  the  amount  {y). 


No  attach- 
ment 
againBt 
peers. 

Members 
of  the 
House  of 
Commons. 

Whether 
attach- 
ment 
against 
executors. 


Assignees 
and  trus- 
tees. 


III.  Who  not  liable  to  be  attached.] — No  attachment  lies 
against  a  peer  {z),  or  a  member  of  the  House  of  Commons  (a), 
for  disobedience  to  an  award. 

It  will  not  issue  against  the  executor  of  a  party  who  dies 
after  the  award  is  made  without  having  performed  it,  for  the 
contempt  is  personal,  and  the  liability  to  punishment  for  a 
contempt  dies  with  the  person  (&).  So,  though  there  be  a 
clause  preventing  the  death  of  a  party  revoking  the  arbi- 
trator's authority,  and  the  party  die  pending  the  reference, 
his  executors  cannot  be  compelled  by  attachment  (though 
they  may  by  action)  to  perform  the  award  on  the  part  of 
their  testator  (c). 

As  by  submitting  to  a  reference  without  guarding  against 
being  personally  responsible,  executors,  and  trustees,  and 
assignees  of  bankrupts  and  insolvents,  are  taken  impliedly 
to  admit  that  they  have  sufficient  funds  or  assets  to  answer 
the  award,  they  are  liable  to  an  attachment,  if  the  arbitrator 
order  them  to  pay,  and  will  not  be  allowed  to  allege  in 
excuse  for  non-performance,  that  they  have  no  assets  ((Q. 
An  executor  personally  liable  for  the  costs  of  an  action  re- 
ferred, may  be  compelled  to  pay  them  by  the  like  process  («). 
If  the  arbitrator  order  an  executor  to  pay  out  of  the  assets 
which  may  be  in  his  hands,  or  which  may  come  to  him,  an 


(j?)  Chcurchor  v.  Stringer,!  DowL 
323  ;  S.  0. 2  B,  &  Ad.  777. 

(y)  Butler  V.  Masters,  13  Q.  B. 
341. 

(«)  Walker  v.  Earl  of  Grosvenor, 
7  T.  E.  171. 

(a)  Catmur  v.  KnatchbuU,  7  T. 
R.  44a 

{b)  Webster  v.  Bishop,  Prec.  in 
Chanc.  223  ;  S.  C.  2  Vem.  444 ; 
Newton  v.  Walker,  Willes,  315  ; 
Doe  d.  Pain  v,  Grundy,  I  B.  &  C. 


284;  Hoolditch  v.  Houlditefa,  1 
Swanst  68. 

(e)  Tyler  v.  Jones,  3  B.  &  C. 
144  ;  Lewin  v,  Holbrook,  11  M.  & 
W.  110. 

{d)  Wansborough  d^  Pyer,  In 
re,  2  Chitt.  40  ;  Worthington  ». 
Barlow,  7  T.  K  463 ;  Bobson  r. 

,2  Rose,  50.    SeeP.  Lch.2, 

8.  2,  d.  4,  p.  29. 

(e)  Spivey  v.  Webster,  2  Dowl 
46. 
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attachment  will  not  iasue,  if  he  have  no  assets  in  hand,  but    Part  ill. 
will  be  subsequently  granted  on  proof  of  assets  having  come  ^'  ^^'  ^' 

in  (/). 

Where  a  woman,  whom  the  arbitrator  directed  to  deliver 

up  two  notes,  and  to  pay  a  sum  of  money,  failed  to  comply, 

and  afterwards  married,  and  her  husband  refused  to  pay  the 

amount,  it  was  doubted,  whether  the  court  could  grant  an 

attachment  against  both  or  either  of  them  (g). 

If  a  public  company  be  by  statute  authorized  to  sue  and  PubUc 
be  sued  in  the  name  of  their  treasurer,  but  he  is  not  to  be  *'™*^®^' 
liable  in  person  or  goods  by  reason  of  being  a  defendant ; 
the  reference  of  actions,  in  which  he  is  so  made  the  nominal 
plaintifT  or  defendant,  does  not  impose  upon  him  any  per- 
sonal liability  to  an  attachment  for  not  paying  the  amount 
awarded  against  him.  A  mandamus  against  the  treasurer 
and  directors  is  the  only  remedy  (A). 

An  attachment  does  not  lie  against  a  corporation  for  non-  Corpora- 
performance  of  an  award  (*).     If  any  process  of  contempt    ^^^ 
can  issue,  when  a  corporation  is  in  default,  it  must  be  against 
the  individual  members  of  the  corporation  {k). 

Though  the  party  be  beyond  the  jurisdiction  of  the  court  Party 
at  the  tiine  of  his  neglect  to  perform  the  award,  and  remain  j^i^SIc-  ^ 
out  of  the  jurisdiction,  the  court  will  nevertheless  issue  the  tion. 
process,  as  an  att^tchment  to  enforce  an  award  is  not  in  the 
nature  of  criminal,  but  merely  civil  process,  and  the  court 
will  not  inquire  whether  it  can  be  made  available  {I). 

IV.   On  what  OAvards  attachment  refused.] — It  is  very  Compui- 
doubtful  whether  an  award  on  a  compulsory  reference  under  ^^^ 
8.  3  of  the  Common  Law  Procedure  Act,  18S4,  is  enforceable 
by  attachment  (m). 

The  award  itself,  though  valid,  may  be  so  framed  as  to 
preclude  a  remedy  by  attachment. 

(/)  Joseph  &  Webster,  In  re,  (k)  London  v.  Lynn,  1  H.  Bl. 

1  Ross.  &  M.  496.  206. 

(g)  Anon.  1  Cromp.  265, 3rd  ed.,  (l)  Hopcrafbt?.  Farmer,  8  Moore, 

cited  2  Tidd  Pract.  835,  9th  ed.  ;  424  ;  S.  C.  I  Bing.  378. 

Bac.  Ab.  Arb.  H.  (w)  Talbot  v.  Fisher,  2  C.  B.  N. 

{h)  Coipe  V.  Gljn,  3  B.  &  Ad.  S.  471  ;  Newbold  v.  Metropolitan 

8v)l.  Railway  Company,  14  C.  R  N.  S. 

(i)  GuUdford  v.  Mills,  2  Keb.  1 ;  405. 
Anon.  T.  Raym.  152. 
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Not 

ordering 

payment. 


Part  III.       An  attachment  will  not  be  granted  unless  the  whole  and 

*    '  '  '  entire  duly  with  which  it  is  sought  to  charge  the  party  is 

No  attach-  distinctly  ascertained  by  the  award.    Therefore,  where  an 

award  not    award-  ordered  the  plaintiff  to  repay  to  the  defendant  any 

ifl^fi^unt  ®^^  ^®  should  be  made  to  pay  on  a  bill  of  exchange ;  and 

to  be  paid,  the'  defendant  on  afiidavit  that  he  had  been  forced  to  pay 

the  amount  of  the  bill,  sought  an  attachment  against  the 

plaintiff  for  not  recouping  him,  the  application  was  refused; 

for  where  an  unliquidated  sum  is  to  be  paid,  the  court  will 

not  ascertain  the  amount  upon  affidavits  (n). 

If  the  award  find  a  certain  sum  to  be  due,  but  do  not 
order  the  party  indebted  to  pay  the  sum,  no  attachment  can 
be  granted  j  for  there  is  no  contempt  of  court  when  there  is 
no  express  order  to  pay  the  amount  awarded  (o),  but  the 
remedy  by  action  on  the  award,  or  by  obtaining  a  rule  to 
pay  (p),  remains.  An  unauthorized  direction  of  a  verdict 
to  be  entered  for  a  certain  sum,  does  not  amoimt  to  an  order 
to  pay  that  sum,  so  as  to  warrant  an  attachment  (9). 

If  an  award  direct  that  A.  or  B.  shall  do  an  act,  it 
seems  doubtful  whether  an  attachment  can  issue  against 
either  (r). 

Though  the  remedy  by  action  on  the  award  be  of  right,  it 
is  perfectly  discretionary  with  the  court,  whether  they  will 
grant  an  attachment  or  not  (s). 

It  is  reported  as  having  been  decided,  that  when  an 
award  appears  unreasonable  the  court  will  not  grant  an 
attachment,  but  leave  the  party  to  his  action  on  the 
award  (t). 

In  one  instance  the  Court  of  Common  Pleas  refused  to 
grant  an  attachment  for  enforcing  a  parol  award  (u) ;  but  on 
a  subsequent  occasion  they  considered  the  objection  to  the 


Directing 
A.  or  B.  to 
do  an  act. 


Discretion- 
ary to 
grant 
attach- 
ment. 

Unrea- 
sonable 
award. 


Parol 
award. 


(n)  Graham  1;.  Darcey,  6  C.  B. 

637. 

(0)  Seaward  v.  Howey,  7  DowL 
318  ;  E^ell  v.  Dalliuiore,  3  Biug. 
634 ;  S.  C.  11  Moore,  541  ;  Scott  v. 
WiUiams,  5  Tyrw.  506 ;  S.  0.  3 
Dowl.  608  ;  S.  C.  sub  nom.  Hop- 
kins ».  Davies,  1  U.  M.  &  R.  846. 

(p)  Baker  v.  Cotterill,  7  D.  & 
L.  20;  S.  C.  18  L.  J.  Q.  B.  345; 
Bo  wen  v.  Bo  wen,  31  L.  J.  Q.  B. 
19a 


(q)  Donko  v.  BreU,  8  A.  &  £. 
344. 

(r)  Lawrence  v,  Hodgson,  1  Y. 
&  J.  16. 

(s)  Stock  V.  De  Smith,  Gas.  temp. 
Hardw.  106. 

(Q  Wilmot  V.  Allen,  cited  in 
Stock  V.  De  Smith,  Gas.  temp. 
Hardw.  106. 

{a)  Dickman  v,  Hutherd,  Praot. 
Reg.  C.  B.  44  ;  S.  a  Vin.  Ah.  Ark 
Suppl.  H.  a.  1. 
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award  being  by  parol  to  be  futile^  and  made  the  rule  for  the   Pabt  ni. 
attachment  absolute  (a?).    There  is  also  another  recorded  ^^^•°'  ' 
instance  of  an  attachment  issuing  under  similar  oircum- 
stanoes  {y).    But  it  is  apprehended  that  at  the  present  day 
the  courts  would  be  very  slow  to  grant  an  attachment  on  a 
parol  award  {z). 

Where  the  arbitrator  made  a  mistake  in  his  award  in  the  Mistake  in 
Christian  name  of  the  defendant,  the  court  refused  to  en-  ^^^^  * 
force  it  against  the  defendant  by  attachment  (a).     On  a 
reference  by  a  judge's  order  where  the  award  set  forth  a 
supposed  submission  by  order  of  Nisi  Frius,  it  was  said  in 
one  case  the  court  would  not  enforce  the  award  by  attach 
ment  (6). 

If  there  be  any  reasonable  doubt,  as  to  whether  the  award  VaUdityof 
be  sufficient  in  law,  or  if  the  question  turn  on  a  disputed  ^rubtfuL 
matter  of  fact,  and  the  affidavits  be  contradictory,  the  courts 
will  refuse  the  application,  and  leave  the  party  to  his  action ; 
for  if  an  attachment  issue,  the  award  must  be  obeyed,  and 
there  is  no  means  of  appealing  against  the  decision  of  the 
court,  and  solemnly  trying  the  validity  of  the  award  (c). 
ThuSy  where  the  parties  agreed  to  abide  by  the  award  made 
by  the  "  two  arbitrators  and  their  umpire,"  and  the  award 
was  made  by  the  two  arbitrators  only,  the  objection  being 
taken  that  all  three  ought  to  have  executed  it,  the  court 
considered  the  point  too  doubtful  to  grant  an  attachment  (cQ. 
The  power  of  the  Master  to  tax  the  costs  of  a  cause  and 
reference  separately  for  each  of  the  two  joint  defendants  in 
the  cause  referred,  is  too  questionable  to  warrant  the  grant- 
ing an  attachment  against  the  plaintiff,  at  the  instance  of 
one  of  the  defendants,  for  non-payment  of  his  share  of  the 
costs  awarded  to  the  defendants  (e). 


(x)  Cookson  V.  Monkhouse, 
Pract.  Reg.  C.  B.  44. 

(^)  Bawling  v.  Wood,  Barnes, 
54. 

{z)  Bennett  v.  Watson,  29  L.  J. 
Ex.  367;  S.  C.  5  H.  &  N.  831. 

(a)  Lees  v.  Hartley,  8  Dowl. 
883;  Davies  v.  Pratt,  16  C.  B. 
686. 

Q))  Christie  v.  Hamlet,  2  M.  & 
P.  316 ;  S.  C.  6  Bing.  185. 

(c)  Dickenson  v,  Allsop,  13  M. 
&  W.  722 ;  S.  C.  2  D.  &L.  657  ; 


Cargey  'S.  Aitchison,  2  D.  &  R. 
222 ;  Thornton  v.  Hornby,  1  M. 

6  Sc.  48  ;  S.  C.  8  Bing.  13 ;  Stal- 
worth  V,  Inns,  2  D.  &  L.  428 ;  Hales 
V.  Taylor,  1  Stra.  695  ;  Spooner  v. 
Payne,  11  Jar.  242  ;  Lord  u  Lord, 
5  E.  &  B.  404;  S.  C.  26  L  J.  Q.  B. 
34. 

(d)  Heatherington  v,  Robinson, 

7  Dowl.  192. 

(e)  Dickins  t?.  Jarvis,  6  B.  &  C. 
628. 
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Pabt  III. 

CH.  VI.  8.  1. 

Delay  in 
applying 
to  the 
court. 


After  a  long  delay,  for  four  years  from  the  time  when  the 
award  was  made,  Patteson,  J.,  said  he  required  an  affidavit 
explaining  the  delay  before  an  attachment  could  be 
allowed  (/).  But  in  a  later  instance,  though  the  above 
was  cited,  Erie,  J.,  held  that  a  delay  of  two  years  and  three 
months  unexplained  was  no  objection  to  proceeding  by 
attachment  (gr). 


No  attach- 
ment 
together 
with  action 
on  award. 


Old  rule, 
attach- 
ment after 
action. 


Electing 
by  which 


V.  No  jyroceedvag  by  attachment  and  action  at  the  mvu 
time.] — As  it  is  considered  vexatious  to  bring  two  separate 
proceedings  for  the  same  ground  of  complaint,  the  courts 
will  not  permit  a  party  to  enforce  the  award  by  action  and 
attachment  at  the  same  time  (h). 

Formerly  a  different  rule  prevailed.  Though  judgment 
had  been  first  obtained  in  an  action  on  the  arbitration  bond, 
the  court,  in  one  instance,  granted  an  attachment,  on  the 
ground  that  an  attachment  might  possibly  be  a  more  quick 
and  effectual  process  than  suing  out  execution  on  the  judg- 
ment (i).  And  in  other  cases,  where  attachments  had  been 
granted,  and  the  party  taken  into  custody,  the  courts  refused 
to  stay  proceedings  in  actions  on  the  arbitration  bonds,  sub- 
sequently commenced,  alleging  that  the  plaintiff  had  had  no 
satisfaction  upon  the  attachment  (k). 

In  a  cross  action  by  the  defendant,  though  the  plaintiff 
had  given  notice  of  set-off  of  the  sum  awarded  in  his  fevour, 
the  court  nevertheless  made  absolute  the  plaintiff's  rule  for 
an  attachment,  but  ordered  it  to  stay  a  month  in  the  officer's 
hands  (I),  Where  a  question  as  to  the  regularity  of  the 
judgment  for  the  plaintiff,  in  an  action  on  the  award,  was 
referred  to  the  Master,  an  attachment  was  granted  pending 
the  inquiry,  but  was  subsequently  stayed  on  the  judgment 
being  reported  regular  {m). 

In  more  modern  times,  in  some  instances,  the  courts  have 


(/)  Storey  v,  Garry,  8  Dowl. 
299. 

{g)  BaUey  v.  Curling,  20  L.  J. 
Q.  B.  236. 

{h)  Stock  V.  De  Smith,  Cas. 
temp.  Hardw.  106. 

(i)  Clarke  v.  Elwick  10  Mod. 
332. 


(k)  Anon.  1  Salk.  73 ;  PatenoD 
V.  Gross,  2  Barnard,  227. 

(I)  Harrison  v.  Oliver,  Bamea, 
56. 

(m)  Blcbardsou  v.  Chaucey, 
cited  iu  Stock  v,  De  Smith,  ds, 
temp.  Hardw.  106 ;  S.  C.  1  Barnard. 
386. 
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refused  to  grant  an  attachment  while  an  action  is  pend-    Part  in. 
ing  (n),  even  where  the  plaintiff  was  willing  to  waive  the  ^°'  ^^  ®'  ^'_ 
action,  on  the  ground  that  the  party  had  made  his  election  mode  to 
as  to  which  of  the  two  renxedies  he  would  adopt,  and  must  P"*^^  • 
abide  by  it  (o). 

But  in  others  the  attachment  has  been  allowed  to  issue  on  Attach- 
the  plaintiffs  undertaking  to  discontinue  his  action  (p).  dfeam-'^ 
The  more  regular  course  is  to  discontinue  the  action,  and  tinuing 
pay  the  costs  of  it  first,  and  after  that  to  apply  to  the  court 
for   the   process   of  contempt   (q).     The  fact  of  an  action 
having  been  commenced  is  no  bar  to  the  motion,  provided 
it  be  not  pending  when  the  demand  of  performance  is  made, 
and  it  lies  on  the  party  resisting  the  application  to  show 
that  it  is  pending  (r).     Filing  an  affidavit  of  debt  in  the  Filinj; 
Court  of  Bankruptcy  in  respect  of  the   amount  awarded,  dd)t  ^^*  "^ 
with  a  view  to  make  the  defendant  a  bankrupt  (which  view 
the  defendant  has  defeated  by  entering  into  a  bond  with 
sureties,  under  the  statute   1   &  2  Vict.  c.  110),  will  not 
preclude  a  motion  for  an  attachment,  no  action  having  been 
commenced  (s). 

If  an  action  be  brought  on  the  award  afler  the  defendant  Action 
has  been  taken  into  custody  on  an  attachment,  the  plaintiff  ^^^^ 
will  be  put  to  his  election,  and  if  he  prefer  proceeding  with  mcnt. 
the  action,   the  attachment  will  be    set    aside,  and    the 
defendant  discharged  out  of  custody  on  his  entering  into 
a  bond  with  sureties,  to  the  plaintiff,  in  the  nature  of  a 
bail-bond  (f). 

In  a  modern  case,  Wilde,  C.  J.,  stated  his  opinion  that  where 
a  party,  who  having  wilfully  refused  to  perform  an  award, 
which  he  had  the  means  of  obeying  if  he  chose,  had  been 
taken  on  attachment,  and  sentenced  to  a  term  of  imprison- 
ment for  the  contempt,  he  was  not,  after  suffering  the  punish* 
ment,  entitled  to  his  discharge,  or  relieved  thereby  from  an 
action  on  the  award  (u). 

(n)  Stock .  V.    De    Smith,   Cas.  (r)  Higgins  v.  Willes,  3  M.  &  R. 

temp.  Hardw.  106.  382. 

(o)  Badley  v.  Loveday,  1  B.  &  {s)  Mendell  v,  Tyrrell,  1  Dowl. 

P.  81.  N.  S.463. 

(p)  Paull  V.  PanlJ,  2  DowL  340;  (t)  Earl  of  Lonsdale  v.Whinnay, 

S.  C.  2  C.  &  M.  235 ;  Anon.  Andr.  3  Dowl.  263. 

299.  (w)  R.  V.  Hemsworth,  3  C.  B. 

(q)  Paull  V.  PauU,  2  DowL  340.  745. 
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STEPS  NECESSARY  TO  BRING  THE  PARTY  INTO  CONTEMPT. 

I.  Demanding  performan^  of  the  award.] — The  first  step 
to  be  taken  with  a  view  to  proceeding  by  attachment,  is  to 
make  the  submission  a  rule  of  court.  For  until  there  exists 
a  rule  of  court  to  be  obeyed,  non-performance  of  the  award 
cannot  be  a  contempt  of  court.  The  rule  has  no  relation 
back  for  the  purpose  of  rendering  a  party  liable  to  this 
summary  process  (x). 

If  any  costs  be  awarded  and  sought  to  be  obtained,  the 
amount,  unless  found  by  the  arbitrator,  must  generally  be 
settled  by  the  Master  on  taxation. 

When  costs  of  the  award  alone  are  sought  to  be  recovered, 
and  there  is  no  imputation  made  that  they  are  excessive,  it 
was  decided  by  Coleridge,  J.,  that  it  was  not  necessary  to 
have  them  taxed  before  applying  for  an  attachment  (y) ;  but 
more  recently  Blackburn,  J.,  doubted  that  authority,  and 
declined  to  act  upon  it  («). 

The  party  or  parties  entitled  under  the  award  must  make  a 
demand  upon  the  party  or  parties  liable  under  it  to  obey  the 
directions  of  the  arbitrator,  whether  they  be  for  the  payment  of 
money  or  the  performance  of  any  other  act  It  was  doubted 
in  one  case  by  Eyre,  C.  J.,  whether  a  demand  need  be  made, 
when  the  time  and  place  for  the  payment  of  money  are  spe- 
cified in  the  award,  and  there  has  been  a  failure  in  the  per- 
formance ;  but  that  learned  judge  yielded  his  opinion  to  what 
he  found  was  the  imperative  practice,  and  decided  that  a 
demand  was  necessary  even  in  such  a  case  (a).  This  decision 
was  confirmed  on  consideration  (6).  But  Parke,  B.,  is  re- 
ported (c)  to  have  said  that  a  demand  in  such  a  case  is  not 


(x)  Mayor  of  Bath  v.  Pinch,  4 
Scott,  299;  Chilton  v.  Ellis,  2 
Dowl.  338  ;  Hilton  v.  Hopwood, 
1  Marah.  66.  See  P.  III.  ch.  5, 
8.  1,  making  submission  a  rule  of 
court. 

(y)  Threlfall  v.  Fanshawe,  19 
L.  J.  Q.  B.  384.  See  P.  II.  ch.  7, 
8.  1,  d.  3. 


(z)  Parkinson  v.  Smith,  30  L.  J. 
Q.  B.  178. 

(a)  Brandon  v,  Brandon,  1  R 
&  P.  394. 

(6)  Dodington  v.  Hudson,  1 
Bing.  410. 

(c;  Doe  d.  Williams  t>.  Howell, 
5  £z.  299, 
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necessary.    His  observation,  however,  waa  merely  an  obiter   Part  III. 
dictum,  and  made  in  afEirmance  of  a  statement  of  counsel  to  °"'  ^''  ^' " 
that  effect,  and  supposed,  but  erroneously,  to  be  supported  by 
the  case  cited  (cQ,  and  without  reference  to  the  authorities 
mentioned  above. 

A  demand  to  comply  with  the  award,  so  as  to  bring  the  Not  valid 
party  into  contempt,  cannot  be  made  while  a  rule  for  setting  motion^to 
aside  the  award  is  pending ;  for  while  the  validity  of  the  ^et  aside 
award  is  under  the  consideration  of  the  court  on  a  motion  to 
set  it  aside,  non-performance  of  its  directions  is  no  contempt  (c). 

Where  the  arbitrator  ordered  the  defendant  to  deliver  a  Demand 
bond  to  the  three  plaintiffs,  and  one  only  demanded  it,  the  pities, 
court  refused  an  attachment,  holding  that  the  demand  ought 
to  have  been  made  by  all  three,  or  under  a  power  of  attorney 
executed  by  them  all,  so  that  the  defendant  might  have 
known  that  it  was  by  their  joint  authority  (/). 

But  where  money  is  payable  to  two  co-plaintiffs,  a  demand  Demand 
of  the  sum  by  one  only  is  sufficient  (g).  hjone^^ 

The  demand  may  be  made  either  by  the  party  himself,  or  Demand 
by  a  third  party,  authorized  by  power  of  attorney  (A).     A  ^J  p^J^^ 
demand  by  the  clerk  of  the  party  entitled  is  not  enough  (i).  with  power 
In  one  instance,  a  demand  by  an  agent  under  a  written  tomey. 
authority,  indorsed  on  the  award,  and  unstamped,  was,  after 
hesitation,  considered  sufficient  to  warrant  a  rule  nisi  for  an 
attachment  (k) ;  but  at  the  present  day  the  courts  would 
assuredly  refuse  their  process,  unless  the  agent  who  demanded 
a  sum  of  money  awarded,  acted  under  a  power  of  attorney 
from  his  principal  (I). 

A  distinction  is  taken  between  demanding  money  awarded,  Agent  de- 
and  calling  upon  the  party  to  perform  other  acts  directed  to  ^ecutwn 
be  done.  Thus,  if  an  award  direct  the  execution  of  certain  ^^  *  ^®®<^- 
deeds,  the  agent  who  tenders  the  deeds  for  execution  need 


(d)  Re  Craike,  7  Dowl.  603.  Q.  B.  22. 

(e)  DalliDg  v,  Matchett,  Willes,  {h)  Tidd  Pr.  836, 9th  ed. ;  Mason 
215  ;  Morris  v,  Eeynolds,  1  Salk.  v.  Whitehouse,  6  Dowl.  602. 

73.  {{)  Hartley  v.  Barlow,  1  Chitt. 

(/)  Sykes   v,   Haigh,  4    Dowl.  229. 

114.  (k)  Langman  v.  Holmes,  2  W. 

((/)  Bailey  v,  C?iirling,  2  L.  M.  Bl.  990. 

&  P.  161 ;  S.  C.  20  L.  J.  Q.  B.  (0  Laugher  v.  Laugher,  1  Dowl. 

236  ;  Drew  v.  Woolcock,  24  L.  J.  284  ;  S.  C.  1  C,  &  J.  398. 

Q  Q 
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not  be  empowered  by  deed  or  power  of  attorney  to  make  the 
demand  (m). 

Whether  a  valid  demand  of  the  damages  or  of  the  costs 
awarded  in  a  cause  referred  can  be  made  by  the  attorney  or 
his  agent,  without  a  power  of  attorney,  does  not  seem  to  have 
been  decided  with  respect  to  awards  generally,  though  it  is 
apprehended  that  in  many  cases  it  would  be  sufficient ;  for  it 
is  clear  that  when  costs  are  payable  to  a  party  by  a  rale  of 
court,  his  attorney  may  often  demand  payment  by  virtue  of 
his  character  (n). 

If  the  award  order  the  defendant  to  pay  the  plaintiff  or 
his  attorney,  naming  him,  the  attorney  can  make  a  valid 
demand  without  any  power  of  attorney  (o). 

If  the  attorney  have  a  lien  on  the  amount  awarded,  and 
give  the  party  notice  of  his  lien  at  the  time  of  the  demand 
and  before  the  money  has  been  paid,  an  attachment  will,  it 
seems,  issue  if  payment  be  refused  (p). 

Though  the  award  direct  payment  of  money  at  a  particular 
time  and  place,  and  the  party  to  whom  it  is  awarded  do  not 
attend  to  receive  it,  a  proper  demand  any  time  subsequent 
will  be  sufficient  for  an  attachment,  as  the  duty  to  pay  the 
sum  awarded  is  a  continuing  liability,  unless  indeed  the 
award  expressly  order  that  it  is  to  be  payable  on  the  par- 
ticular day,  and  not  after  (q). 

There  is  no  contempt  if  any  condition  precedent  to  the 
attaching  of  the  duty  remain  unperformed. 

Hence,  when  a  defendant  is  ordered  to  execute  a  convey- 
ance, if  the  plaintiff  be  bound  to  prepare  and  tender  the  con- 
veyance, the  refusal  of  the  defendant  to  convey  the  land  is  no 
ground  for  attachment,  unless  the  proper  deeds  have  been 
tendered  to  him  for  execution  (r). 


(m)  Tebbutt  v.  Ambler,  2  Dowl. 
N.  S.  677;  Kenyon  r.  Grayson,  2 
Smith,  61 ;  Lodge  v.  Porthouse, 
Lofft.  388. 

(n)  Inman  r.  Hill,  4  M.  &  W. 
7 ;  Dennett  v.  Paas,  1  Bing.  N.  C. 
638;  Forteecue,  Ex  parte,  2  Dowl. 
448;  Mason,  v.  Whitehoose,  6 
Dowl.  602,  contri ;  S.  C.  4  Bing. 
N.  C.  692,  ace. ;  2  Archb.  Pract. 
1257,  7th  ed. 


(o)  Hare  v.  Fleay,    11   C.  R 
472. 

(y)  Ormerod  v.  Tate,  1   East 
462. 

(q)  Craike,  In  re,  7  Dowl.  60a 
(r)  Stand  ley  v.  Hemmington,  6 

Tannt.     661  ;  Doe  d.  CLvrke  t. 

Stillwcll,  8  A.   &  E.    645.     See 

Performance,  ante,  eh.  2  of  this 

part,  p.  513. 
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And  if  the  defendant  is,  "on  or  before  a  certain  day,"  to   Part  in. 

CH   VI  8   2 

execute  a  conveyance  to  be  prepared  by  the  plaintiff,  the  _J — 1_L-! 
latter  must  tender  the  conveyance  for  execution  on  or  before  ^^^J^^ 
the  day.    If  he  allow  the  day  to  slip  by,  but  demand  execu-  day  to 
tion  afberwards,  no  attachment  will  be  granted,  and  it  seems  ^*^  ^* 
he  will  be  wholly  without  remedy  (a). 

If  the  arbitrator  award  on  a  matter  not  within  his  Demand 
authority,  the  demand  should  be  only  in  respect  of  what  is  ^!},^t°ig 
well  awarded,  or  it  may  be  held  bad  as  to  the  whole  (t).  ^®^^  ,  , 
Thus,  where  an  arbitrator,  without  authority,  awarded  on 
the  costs  of  the  reference,  and  the  demand  was  of  one  sum, 
including  the  costs,  the  rule  for  an  attachment  was  dis- 
charged (u).  Where  there  had  been  a  proper  demand  for 
costs  awarded,  but  the  amount  was  subsequently  reduced 
pursuant  to  a  judge's  order^  a  fresh  demand  of  the  reduced 
amount  was  held  necessary  to  ground  an  attachment  Qc), 
But  if  the  award  be  of  two  distinct  sums,  one  within  the 
submission,  and  the  other  not,  and  a  demand  be  made  of 
both,  a  clear  refusal  to  pay  anything  will  be  a  contempt, 
and  an  attachment  will  issue  in  respect  of  the  sum  really 
due  (y).  Generally  speaking,  the  demand  of  performance  of 
an  act  beyond  the  power  of  the  arbitrator  to  order,  will  not 
vitiate  the  demand  as  to  ether  matters  properly  awarded  (z). 

The  precise  thing  awarded  should  be  demanded.    Where  Demand 
on  an  award  to  pay  a  money,  and  to  deliver  a  wine  warrant  thiSr^"^ 
for  a  certain  hogshead  of  wine  lying  in  the  docks,  a  demand  awarded. 
of  the  money  and  of  the  hogshead  of  wine  was  made ;  the 
court  let  an  attachment  issue  for  all  excepting  the  wine,  and 
refused  it  for  that,  since  a  demand  of  the  wine  is  not  equiva- 
lent to  demanding  the  wine  warrant,  for  the  delivering  the 
wine  would  impose  upon  the  party  the  payment  of  the  dock 
dues,  which  the  delivery  of  the  warrant  would  not  (a). 

n.  Service  of  the  ride,  award,  and  other  documents^ — ^In  Personal 

•^  ■■  service  of 

(«)  Doe  d.  Williams  v.  Howell,  (y)  Poyner  v.  Hatton,  7  M.  & 

5  Exch.  299.  W.  211  ;  The  Earl  of  Cardigan  v, 

(t)  See  Whitehead  v.  Firth,  12  Henderson,  22  L.  J.  Q.  B.  83. 

East,  16a  (z)  Smith  &  Reeves,  In  re,  6 

(u)  Stratt  V.  Rogers,  7  Taunt.  Dowl.  513. 

214.  (a)  Hems  worth  v.  Brian,  1  C. 

tu)  Spivy  V.  Webster,  1  Dowl.  B.  131. 
696. 
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Of  the 

Master*8 

allocatur. 

Of  the 
agent's 
power  of 
attorney. 

Showing 
originals. 


Giving 
notice  of 
enlarge- 
ment of 
time. 


What 

Hufficient 

notice. 


general,  besides  the  demand,  in  order  to  ground  an  attach- 
ment, there  must  be  personally  served  on  the  party  sought 
to  be  charged,  at  the  time  of  making  the  demand,  a  copy  of 
the  award,  and  of  the  rule  of  court,  founded  on  the  sub- 
mission (6) ;  for  a  party  cannot  be  held  to  be  in  contempt  until 
he  be  made  acquainted  with  the  rule  of  court,  for  the  dis- 
obedience, to  which  it  is  sought  to  put  him  in  contempt 
Leaving  a  copy  of  the  rule  at  the  party's  office  is  insufficient, 
though  the  original  be  shown  him  (c).     If  there  be  a  demand 
of  costs  which  have  been  taxed,  a  copy  of  the  Master's  allo- 
catur for  them  must  also  be  given  at  the  same  time.    And 
if  an  agent  make  the  demand,  there  must  be  personally  left 
with  the  party  a  copy  of  the  power  of  attorney,  or  other 
authority  under  which  the  agent  acts.     The  originals  of  all 
these  several  instruments  must  be  produced  and  shown  at 
the  time  of  serving  the  copies  (d),  even  though  the  party  do 
not  require  to  see  them  (e) ;  serving  a  copy  of  the  award 
one  day  and  showing  the  original  two  days  afterwards,  when 
the  demand  was  made,  was  insufficient  (/). 

If  the  award  have  not  been  made  within  the  period  limited 
by  the  submission,  but  the  time  has  been  enlarged,  notice  of 
the  enlargement,  and  that  the  award  has  been  made  within 
the  extended  time,  must  be  given,  in  order  to  fix  the  party 
with  a  contempt  (g). 

Mere  verbal  notice  is  sufficient.  Though  the  submission 
rec^uire  that  the  enlargement  be  made  in  writing,  it  is  not 
necessary  to  produce  the  original  to  the  party,  or  to  serve 
him  with  a  copy.  It  is  enough  to  bring  the  knowledge  of 
the  enlargement  home  to  the  party  in  any  manner  (h).  A 
recital  in  the  award   that  the  arbitrator   has  enlarged  the 


(6)  Bee  post  as  to  the  practice  on 
rules  to  pay  money  pursuant  to  an 
award,  p.  620. 

(c)  Parker  v.  Burgess,  3  N.  & 
M.36. 

(d)  Tidd  Pr.  837, 9th  ed. ;  Mayor 
of  Bath  V.  Pinch,  4  Scott,  299  ; 
Boyes  v.  Hewetsou,  2  Scott,  837 ; 
Giffbrd  v,  Gifford,  Forr.  80 ;  Doe 
d.  Hickman  r.  Hickman,  1  Scott, 
N.  R  398  ;  Bass  v.  Maitland,  8 
Moore,  44,  control ;  Wadsworth  o, 
Marshall,  1  C.  &  M.87;  Anon.  12 
Mod.  257 ;  R.  v.  Tooley,  12  Mod, 


312  ;  Chanler  v.  Driver,  12  Mod 
317  ;  King  v,  Packwood,  2  DoirL 
570 ;  Laugher  v.  Laugher,  1  DowL 
284  ;  S.  C.  1  C.  &  J.  398. 

{t)  Jackson  v.  Ckurke,  WbL 
72  ;  S.  C.  13  Price,  208 ;  Beid  i^ 
Deer,  7  D.  &  B.  612  ;  R  «.  SlomUt 
1  Dowl.  618. 

(/)  Lloyd  V.  Harris,  8  C.  R  63. 

Q)  Hilton  V.  Hopwood,  1  M«»h. 
66;  Wohlenberg  v.  Lagemu,  6 
Taunt  250. 

{h)  Doddington  v.  Bailwaid,  7 
Dowl  640, 
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time  to  a  certain  day  does  not,  it  seems,  amount  to  a  good  Part  hi. 
notice,  although  the  award  purports  to  be  made  within  the  ^"'^^•"'  ' 
extended  period  (i). 

Serving  the  original  submission  is  not  necessary,  for  it  is  Serving 
the  disobedience  to  the  rule  of  court  that  is  the  foundation  ^treq^-'^ 
of  the  contempt  (Jfc).  s^*®- 

Tendering  the  copies  of  the  proper   documents  to  the  What  good 
party,  and  leaving  them  by  him,  is  suflBcient  service,  though  ^^^*^' 
he  refuse  to  take  them  up  (I). 

The  originals  need  not  be  delivered  into  the  hands  of  the 
party  when  produced  to  him.  If  they  be  shown  so  that  he 
can  read  them  it  is  sufficient  (m). 

No  attachment  can  be  granted,  if  a  personal  service  and  Personal 

service 

personal  demand  cannot   be   eflfected,  even    when   a  party  necessary, 
keeps  out  of  the  way  purposely  to  avoid  service  (n). 

Though  on  a  very  strong  case  a  relaxation  of  the  general 
rule  applicable  to  all  attachments  may  be  allowed,  where  an 
attachment  is  the  only  remedy  for  a  debt,  yet  in  the  case  of 
an  award,  where  there  is  another  remedy  by  action,  the  rule 
will  be  strictly  adhered  to  (o),  except,   according  to  some  Unless 
cases,  where  there    is  an    equivalent   to   personal    service,  ^JJ^eady  in' 
such  as  an  acknowledgment  by  the  party  that  the  award  party's 
and  rule    have   come    to    his    hands,  or  where   they  have    ^^®^'^"' 
been   seen   in   his    possession  (p).      Thus,   where    it    was 
proved  that  one  of   two    unsuccessful    parties   had    served 
the  other  with  the    rule   and  award    in  regular  form,  the 
court,  on  an  application  against  them  both  for  non-perform- 
ance, held    personal  service    unnecessary,   since    personal 
knowledge  of  the  award  and  rule  had  been  brought  home 
to  both  (g). 

Care  must  be  taken  that  the  copies  served  are  correct.    If  Error  in 

copy 
served. 


(%)  Davis  V  Yaas,  15  East,  96; 
Boddington  v,  Bailward,  7  Dowl. 
640. 

(i)  Greenwood  v.  Dyer,  5  DowL 
255. 

(0  EUifi  «.  Giles,  6  Dowl.  256. 

{m)  Calvert  I?.  Bedfeani,  2  Dowl. 
505. 

.  (n)  Pyne,  In  re,  1  D.  &  L.  703  ; 
Stannell  v.  Tower,  1  0.  M.  &  R. 
S8;   Doe  d.  Steer  «.  Bradley,  1 


Dowl.  N.  S.  259;  Win  wood  v. 
Holt,  3  D.  &  L.  85  ;  Read  v.  Fore, 
1  Chitt.  170. 

(o)  Green  v.  Prosser,  2  Dowl. 
99 ;  Anon.  12  Mod.  257  ;  Rich- 
mond V.  Parkinson,  3  Dowl.  703  ; 
Whalley,  In  re,  3  D.  &  L.  291. 

(p)  Brander  «?.  Penleaze,  5 
Taunt.  812  ;  Dicas  v.  Wame,  1 
Scott,  537  ;  Anon.  1  D.  &  R.  529. 

{q)  Bower,  In  re,  1  B.  &  C.  264. 
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Part  Til.   the  Master's  name  signed  to  the  allocatur  be  written  Day 
cH^^Ls^  instead  of  Dax  in  the  copy  served,  no  attachment  will  be 
allowed  to  issue  (r). 


PabtIII. 

CH.  VI.  8.  3. 

'Entitling 
affidavits 
on  the 
motion. 


Affidavits 
on  Hhowing 
cause. 


SECTION  III. 

THE  COURSE  OF  THE  MOTION   FOR    AN  ATTACHMENT. 

I.  Affidavits  on  the  motion  for  an  attachnunt] — K  there 
be  a  cause  in  court,  and  the  reference  be  by  rule  of  court, 
judge's  order,  or  order  of  Nisi  Prius,  the  affidavits  on  which 
the  motion  for  an  attachment  is  made  must  be  entitled  in 
the  cause  referred  (a).  The  affidavit  verifying  the  power  of 
attorney  under  which  an  agent  has  acted  in  making  the 
demand  must  be  entitled  in  like  manner,  or  the  rule  will  be 
refused  (t). 

But  when  the  reference  is  by  Jigreement  out  of  court 
under  the  statute,  and  there  is  no  cause  in  court,  the  affida- 
vits need  not  be  entitled  at  all,  though  they  are  often  entitled 
"  In  the  matter  "  of  the  parties  to  the  submission. 

Where  cross  actions  in  the  Common  Pleas  and  all  matters 
in  difference  were  referred  by  an  agreement  out  of  court, 
that  court  granted  an  attachment  on  affidavits  entitled  "In 
the  matter  of  arbitration  between  A.  and  B.,  A.  v.  B.,"  not 
mentioning  the  cross  action  B.  v.  A.  (tt). 

On  some  occasions  it  has  been  held  that  after  the  rule 
nisi  for  an  attachment  has  been  granted,  the  affidavits  on 
showing  cause  ought  to  be  entitled  "  The  Queen  against 
[the  party  sought  to  be  brought  into  contempt],"  on  the 
ground  that  there  is  a  proceeding  in  court  between  the 
Crown  and  the  individual  as  soon  as  the  rule  nisi  has  been 
granted  (x) ;   but  later  decisions  show   that,  whether  the 


(r)  R.  V.  Calvert,  2  C.  &  M.  189. 
See  Smith  &  Reeves,  In  re,  5  Dowl. 

513. 

(*)  Whitehead  v.  Firth,  12  East, 
166  ;  Wood  v.  Webb,  3  T.  R  253. 

(0  Doe  d.  Clarke  v.  StiUweli,  6 
Dowl.  305  ;  Bevan  v.  Sevan,  3  T. 
R.  601 ;  Bainbrigge  v.  Houlton,  5 


East,  20 ;  Houghton  &  Fallowes, 
In  re,  2  M.  &  P.  452. 

(u)  Pike  V.  Newman,  14  C.  B. 
425. 

(x)  Bevan  v.  Bevan,  3  T.  R 
601 ;  R.  17.  Sheriff  of  Middlesex, 
3  T.  R.  133  ;  R.  v,  Jones,  1  Stn. 
704. 
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reference  be  in  a  cause  or  under  the  statute,  they  ought  to   Paht  ni. 
be  entitled  in  the  same  manner  as  the  affidavits  on  which  °"'  ^^'  ^  * 
the  motion  has  been  grounded  should  be  entitled,  for  the 
Crown  is  no  party,  until  the  rule  for  the  attachment  has 
been  made  absolute  (jf). 

The  rule    nisi   for   the    attachment   is  headed   in   the  EatitiiDg 
manner  prescribed  for  the  affidavits  on  which  the  motion  is 
made. 

And  the  affidavit  of  personal  service  of  the  rule  nisi  should  -^<i»y>t 
be  entitled  in  the  same  manner  as  the  rule  nisi  {z). 

After  the  attachment  has  once  been  granted,  even  although  Affidavits 

.         after  at* 

it  have  not  issued,  every  affidavit  on  a  motion  to  set  it  aside,  tachment 
or  in  any  matter  concerning  it,  must  be  headed,  "  The  Queen  granted, 
against  [the  party  attached]"  (o). 

An  objection  to  the  want  of  a  title  to  the  affidavits,  when 
it  is  necessary,  cannot,  it  seems^  be  waived  by  consent,  and 
the  court  will  not  look  at  them  when  deficient  in  this 
respect  (6). 

The  affidavit  on  which  the  application  is  made  must  verify  Affidavit 
the  award.     Formerly,  if  there  were  an  attesting  witness  to  a^^j[i^"*^ 
it,  he  was  obliged,  according  to  the  rules  then  applicable  to 
written  instruments  generally,  to  be  the  party  to  attest  its 
due  execution.     The  affidavit  should  state  the  date  of  the  whether  it 
execution,  or  at  least  should  show  that  the  award  was  made  award**  "^ 
within  the  authorized  time  (c).   Credit,  however,  is  sometimes  ^^^ »» 
gi?en  to  the  award  itself  as  being  made  on  the  day  it  purports 
to  be  made ;  and  it  has  been  said,  that  when  there  is  nothing 
to  induce  suspicion,  the  affidavit  of  the  execution  of  the  award 
need  not  state  when  it  was  executed  (d).    Where  the  award 
annexed  to  the  affidavit  bore  a  date  within  the  time  limited 
by  the  submission  it  was  held  sufficient  (e).   On  one  occasion 
an  objection  to  the  want  of  a  statement  that  the  award  of  an 


(y)  Whitehead  v.  FiHh,  12  East, 
166  ;  R  V.  Harrison,  6  T.  R  60  ; 
Wood  V.  Webb,  3  T.  R  263 ; 
Houghton  &  Fallowes,  In  re,  2  M. 
&P.452. 

(s)  Houghton  (fe  Fallowes,  In 
re,  2  M.  &  P.  462  ;  Cliitty's  Forms, 
677. 

(a)  R  IS.  Sheriff  of  Middlesex, 
7  T.  R  439 ;  Whitehead  v.  Firth, 
12  £^t»  166. 


(6)  Owen  v.  Hurd,  2  T.  R.  643. 

(c)  Wohlenberg  v.  Lageman,  6 
Taunt.  251  ;  Trew  v.  Burton,  1  C. 
&  M.  633. 

(cO  Doe  d.  Clarke  v,  Stillwell, 
8  A.  <&  £.  645  ;  Stevenson  v. 
Browning,  Barnes,  66 ;  Wohlen- 
berff  17.  Iceman,  6  Taunt.  261. 

(^  Higgins  V.  Street,  25  L.  J. 
Ex.  285. 
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Verifying 
enlarge- 
ment. 


Part  III.   umpire  was  made  withia  the  proper  period,  was  held  to  be 

cH^vLs^  cured,  when  it  appeared  by  the  jurat  of  the  affidavit  to  the 

execution  of  the  award,  that  the  affidavit  itself  was  sworn 

before  the  expiration  of  the  time  limited  for  making  the 

award  (/). 

When  the  time  has  been  enlarged,  the  practice  requires 
that  the  enlargement  should  be  made  part  of  the  rule  of  court 
with  the  submission  (gr).  If  this  has  not  been  done,  there 
must  at  least  be  an  affidavit  stating  that  it  has  been  so 
enlarged,  and  that  the  award  has  been  made  ydthin  the 
enlarged  time,  and  that  the  defendant  had  notice  of  the 
enlargements  before  the  demand  made.  But  it  is  question- 
able whether  even  this  is  sufficient  (li),  A  recital  of  the 
enlargements  in  the  award  does  not  dispense  with  the  neces- 
sity of  proof  (i).  But  if  the  enlargements  appear  as  part 
of  the  rule  of  court,  there  need  not  be  any  affidavit  to  prove 
them,  for  the  rule  itself  is  evidence  that  they  have  been 
sufficiently  verified ;  for  credit  must  be  given  to  the  court 
that  they  have  not  made  them  a  rule  without  a  proper  affi- 
davit according  to  the  practice  {k). 

Where,  however,  the  submission  required  that^the  enlarge- 
ments should  be  made  by  the  arbitrator's  indorsements  and 
a  judge's  order,  though  the  submission  with  the  indorsements 
was  made  a  rule,  the  court  refused  to  presume  that  judge's 
orders  were  obtained  so  as  to  render  the  enlargements  valid ; 
as  if  there  were  orders  produced  that  would  have  appeared 
on  the  face  of  the  rule,  which  would  have  been  drawn  up  on 
reading  those  orders  as  well  as  the  indorsements  (i). 
Affidavit  It  must  be  stated  in  the  affidavits  that  all  the  steps  pre- 
deinand^^  viously  showu  to  be  ucccssary  to  bring  the  party  into  con- 

and  Ber- 
dce. 


(/)  Trew  V.  Burton,  1  C.  &  M. 
533. 

{g)  Welsh,  In  re,  1  DowL  N.  S. 
331  ;  Bottomley  v.  Buckley,  4  D. 
&  L.  157  ;  Davis  t'.  Vass,  15  East, 
96  ;  R.  V.  Hardey,  19  L.  J.  Q.  B. 
106.  See  ante.  P.  III.  eh.  5,  s.  1, 
p.  574. 

(/i.)  Wohlenberg  v.  Lageman,  6 
Taunt.  251  ;  George  r.  Lousley,  8 
East,  13  ;  Halden  v.  Glasscock,  5 
B.  &  C.  390 

(t)  Wohlenberg  v.  Lageman,  6 


Taunt.  251  ;  George  v,  Lousleyi  8 
East^  13  ;  Halden  v,  Glasscock,  5 
B.  &  C.  390 ;  Davis  v.  Boss,  15 
East,  96. 

{k)  Dickins  r.  Jarvis,  6  B.  &  C. 
528  ;  Smith  &  Beeves,  In  re,  5 
Dowl.  513 ;  Barton  v.  Hanson,  6 
Dowl.  384  ;  Doe  v.  Amey,  8  M  & 
W.  565  ;  Peebles  v.  Hay,  8  Jur. 
338' 

(0  Mason  v.  Wallis,  10  K  &  C. 
107. 
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tempt  have  been  taken.  They  must,  therefore,  be  careful  to  p^rtIIL 
show  a  proper  demand  of  performance,  and  to  allege  personal  '  '  ' 
service,  at  the  time  of  or  prior  to  the  demand,  of  copies  of 
the  rule  and  award  ;  also  of  a  copy  of  the  Master's  allocatur, 
when  there  is  one,  and  the  taxed  costs  are  demanded ;  and 
where  an  agent  makes  the  demand  under  a  power  of  attorney, 
of  a  copy  of  that  document.  They  must  also  aver,  that  at 
the  time  of  such  service  the  originals  of  these  several  instru- 
ments were  produced  and  shown.  There  must  be  an  affi- 
davit of  the  due  execution  of  the  agent's  power  of  attorney, 
and  till  recently  it  must  have  been  made  by  the  attesting 
witness,  for  there  must  be  the  proper  legal  evidence  of  the 
delegation  of  the  authority  (m). 

It  should  likewise  be  sworn  that  the  award  has  not  been  Non-per- 
performed,  and  if  money  be  awarded,  that  it  has  not  been  of  award, 
paid.  If  the  demand  for  the  sum  awarded  be  made  under  a 
power  of  attorney,  the  affidavit  in  which  it  is  sworn  that  the 
money  is  still  unpaid  may  be  made  by  the  attorney ;  there  is 
no  necessity,  in  such  case,  that  the  party  entitled  should 
himself  make  the  affidavit  (n). 

The  affidavits  must  specifically  aver  the  performance  of  Perfomi- 
every  act  necessary  as  a  condition  precedent  to  entitle  the  condition 
party  under  the  award,  and  readiness  and  willingness  to  per-  P^c«ient. 
form  every  concurrent  act.     Hence,  where  an  award  directed 
that  either  party  who  paid  the  whole  of  a  certain  sum  might 
recover  back  a  moiety  from  his  opponent ;  it  was  held  not 
enough  to  swear  that  the  latter  had  had  notice  of  the  pay- 
ment of  the  whole  sum  by  the  party  seeking  the  attachment, 
and  an  attachment  was  refused  as  to  that  portion  of  the 
money  demanded  for  want  of  a  positive  affidavit  that  it  had 
in  fact  been  paid  (o). 

Where  the  award  directed  A.  to  pay  the  arbitrator's  costs,    Presump- 
and  B.  to  repay  him,  though  the  costs  were  taxed  by  the  ^^^t* 
Master,  the  Court  of  Queen's  Bench  would  not  attaich  B.  for  oi  costs  of 
non-payment  of  them,  it  not  being  sworn  by  A.  that  he  had 
paid  them  (p) ;  but  it  seems  that  the  Court  of  Common  Pleas 

(m)  Laugher  v.  Laugher,  1  C.  &  Direct    London    &    Portsmouth 

J.  398  ;  S.  C.  1  DowL  284.  Railway  Company,  19  L.  J.  Q.  B. 

(n)  il  V.  Pagetj  9  DowL  946.  417. 

(o)  Smith  &  EeeveB,  In  re,  5  (p)  Butler  v.  Masters,  13  Q.  B. 

Dowl.  513     See  Lindsay  v.  The  341. 
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Part  III. 

OU.  VI.  B.  3. 

Misnomer 
in  the 
affidavit. 


Affidavit 
of  award 
lost 


Affinna- 
tion  of 
Quaker  or 
Moravian. 


would  presume  the  payment  to  have  been  made  on  the  credit 
of  their  allowance  by  the  Master  (q). 

Where  a  true  copy  of  the  award  had  been  served  on  the 
defendant,  and  the  original  duly  shown  him,  a  misnomer  of 
the  umpire's  name  in  the  affidavit  of  service  was  held  imma- 
terial (r). 

Though  the  original  award  is  usually  produced  and  sworn 
to,  yet  if  it  be  lost,  on  an  affidavit  stating  that  £BU3t  a  motion 
for  an  attachment  may  be  made  on  a  copy  (s). 

The  statement  verified  by  the  affirmation  of  a  Quaker  or 
Moravian,  is  as  valid  a  ground  of  motion  as  the  affidavit  of 
another  person  (t).  Even  before  the  recent  statutes,  where  an 
affirmation  was  admissible  only  in  civil  cases,  an  attachment 
for  non-pertbrmance  of  an  award,  though  criminal  in  form, 
being  a  civil  process  in  substance,  might  be  obtained  on  the 
affirmation  of  a  Quaker  (u). 


No  motion 
on  last  day 
of  term. 


Separate 
attach- 
ments. 

On  reading 
what,  rule 
drawn  up. 


n.  The  rule  nisi  for  an  attcbchment] — ^An  attachment 
cannot  be  moved  for  on  the  last  day  of  the  term,  nor  can 
cause  be  shown  against  it  on  that  day  (x). 

An  attachment  may  issue  against  one  alone  of  several  de- 
fendants (y). 

If  an  award  direct  costs  to  be  paid  in  equal  proportions  by 
three  different  persons,  there  must  be  separate  attachments 
against  each  (z). 

The  rule  is  drawn  up  on.  reading  the  rule  embodying  the 
submission,  the  award,  the  affidavit  of  the  execution  of  the 
award,  and  the  other  affidavits  stating  the  facts  necessary  to 
bring  the  party  into  contempt.  Though  a  rule  to  set  aside 
an  award  will  be  drawn  up  on  reading  a  verified  copy  of  Uie 
award,  oi;  an  affidavit  verifying  the  award  (a),  according  to 
the  practice  in  the  Queen's  Bench,  it  is  necessary,  when  the 


is 


[q)  Smith  v.  Troup,  7  C.  B.  767. 

[r)  Smith  &  Beeves,  In  re,  6 
Dowl.  613. 

(«)  Bobinflon  v.  Davis,  1  Stra. 
626. 

{t)  9G.  IV.  0.82;  7&8W.1V. 
c.  34  ;  1  &  2  Vict.  c.  77. 

(u)  Powell  V.  Ward,  cited  in  B. 
V.  Bell,  Andr.  200;  Taylor  v. 
Scott,  cited  in  Atcheson  v,  Everitt, 
Cowp.  394 ;  Gellibruid,  In  re,  1 


D.  &  B.  121 ;  2  Tidd  Pract  838, 
9th  ed. 

(x)  Watkinsv.  PhillpotB,  M'LeL 
&  Y.  393  ;  Anon.  3  Smith,  118; 
Kerr  v.  Jeston,  1  Dowl.  N.  S.  340. 

(y)  Bichmond  v  Parkinson,  3 
Dowl.  703. 

(z)  Gulliver  v,  Summerfield,  6 
Dowl.  401. 

(a)  See  P.  III.  ch.  9,  a.  6,  d.  1. 
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intention  is  to  enforce  the  award,  to  draw  up  the  rule  on  the    Part  III. 
original  award  (6).  o^.yi.s.d. 

When  the  award  is  handed  in  to  the  officer  of  the  court  to  Drawing 
draw  up  the  rule  for  the  attachment,  it  is  competent  for  him  u^g^pe^ 
to  object  to  the  want  of  a  stamp  on  the  award,  and  the  court  award 
will  sanction  his  refusal  to  draw  up  the  rule  (c). 

The  rule  for  the  attachment  will  not  be  absolute  in  the  Rule  nisi 
first  instance^  only  a  rule  to  show  cause  (d).  Though,  ac-  °  ^' 
cording  to  the  practice  of  the  courts,  when  a  rule  of  court 
directs  the  payment  of  costs  and  nothing  else,  and  they  are 
not  paid,  a  rule  absolute  for  an  attachment  will  be  granted 
in  the  first  instance,  yet  when  under  an  award  nothing  but 
costs  are  claimed,  the  court  will  still  only  grant  a  rule 
nisi  (e). 

The  rule  nisi  for  an  attachment  must  in  general  be  served  Personal 
personcJiy.  On  one  occasion,  the  court  refused  to  engraft  rule  nisL 
on  the  rule  nisi,  that  service  of  the  rule  at  the  dwelling-house 
should  be  deemed  good  service,  upon  an  affidavit  that  the 
defendants  were  shy  and  difficult  to  be  met  with,  and  that 
the  deponent  had  to  try  for  two  months  before  he  could  serve 
the  defendants  with  the  award  (/).  However,  on  a  very 
strong  case  being  made  out  that  the  party  keeps  out  of  the 
way  to  avoid  being  served,  the  court  will  sometimes,  it  seems, 
dispense  with  personal  service  {g). 

It  has  been  held  by  the  Master  of  the  Rolls,  and  affirmed 
by  Cairns,  L.  C,  that  under  the  Rules  of  Court,  1875,  Order 
XLiv.,  r.  2,  made  in  pursuance  of  the  Judicature  Acts, 
notice  for  notice  for  an  attachment  for  disobeying  an  order 
of  the  Chancery  Division  for  payment  of  money  need  not  be 
served  personally,  and  that  it  is  sufficient  if  it  be  served  on 
the  solicitor  (A). 


{h)  Ex  relatione,  of  the  officers 
of  the  Rule  Office  of  the  Court  of 
Queen's  Bench.  See  Davis  v. 
Potter,  21  L.  J.  Q.  B.  134,  cited  in 
p.  609. 

(c)  Hill  V,  Slooombe,  9  Dowl. 
339. 

(d)  Gifford  v.  Giffi)rd,  Forr.  80 ; 

Rex  V, ,  2  Chitt.  57  ;  Chanler 

V,    Driver,    12    Mod.    317.      See 
Darbyshire  v.  Cannon,  1  Mod.  21. 

(e)  Dauiell  v,  Beadle,  1   M.  & 


G.  960 ;  S.  C.  Daniels  v.  Wealds, 
Dowl.  44.     Semble,  misreported. 

(/)  Garland  t».  Goulden,  2  Y.  & 
J.  89. 

(g)  Barwick,  In  re,  3  Dowl. 
703;  Fennell,  In  re,  3  Dowl. 
note. 

(h)  Browning  v.  Sabine,  April 
28,  1877,  Weekly  Notes,  June  2, 
1677,  p.  128  ;  Bichards  v.  Kitohen, 
May  17,  1877,  Weekly  Notes, 
June  2, 1877,  p.  128. 
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Part  IIL 
CH.  vi.  s.  8. 

Waiving 
want  of 
service. 


Showing 
as  cause 
irregula- 
rity in 
demand  or 
service. 

Defect  in 
the  affi- 
davits. 

No  con- 
tempt on 
face  of 
award. 


Defects  on 
face  of  the 
award. 


Not  mis- 
conduct of 
arbitrator 


If  the  party  appear  to  the  rule  nisi  for  an  attachment,  he 
waives  the  necessity  of  personal  service  of  that  rule,  even  if, 
when  he  appears  to  show  cause,  he  take  the  objection  that 
there  has  been  no  personal  service  of  that  rule  (i).  So,  also, 
if  he  consent  to  its  enlargement,  he  cannot  afterwards  rely  on 
the  want  of  such  service  {j) ;  since  the  service  of  the  rule 
nisi  is  merely  to  bring  the  party  into  court  to  explain  his 
disobedience  for  the  contempt  already  incurred  in  disobeying 
the  rule  embodying  the  submission. 

III.  What  may  he  shovm  for  cause  against  the  nUe.] — Any 
deficiency  or  irregularity  in  the  demand,  or  any  want  of 
proper  personal  service  of  the  rule,  or  award,  or  other  neces- 
sary documents,  as  directed  in  a  previous  section,  may  be 
shown  to  the  court  as  a  ground  of  resisting  the  motion  (k). 

Any  material  defect  in  the  affidavits  on  which  the  rule 
nisi  has  been  obtained  may  also  be  relied  on. 

In  some  cases  reliance  may  be  made  on  the  framing  of  the 
award,  which,  as  we  have  before  seen,  may  be  such  as  not  to 
warrant  an  attachment,  though  a  good  ground  of  action,  or 
for  a  rule  to  pay ;  as  where  there  is  no  direction  in  the  award 
to  pay  the  amount  found  due  (Z). 

Objections  to  the  validity  of  the  award  apparent  on  its  face 
may  be  taken  advantage  of  in  answer  to  the  motion  for  an 
attachment  (m),  even  although  the  time  limited  for  moving 
to  set  aside  the  award  has  expired,  for  the  party  sought  to  be 
charged  w^ould  be  without  remedy  if  the  attachment  were 
granted  notwithstanding  the  illegality  of  the  award ;  whereas, 
if  the  other  party  were  left  to  his  remedy  by  action  on  the 
award,  it  would  be  competent  to  the  defendant  t-o  take  ad- 
vantage of  the  defects  apparent  on  its  face  {n). 

The  court,  it  is  laid  down  in  many  cases,  will  not  allow 
any  extrinsic  objections  to  be  alleged  (o).    The  partiality  or 


(i)  Levi  V,  Dunoombe,  1  C.  M. 
&  R.  737. 

ij)  Cartwright  v,  Blackworth, 
»owl.  489. 
(k)  Ante,  p.  592. 
(Q  Seaward  v.  Howey,  7  Dowl. 
318 ;  ante,  p.  588. 

(m)  Bandall  v.  Randall,  7  East, 


80. 


(n)  Pedley  v.  Goddard,  7  T.  B. 


73  ;  Macarthur  v.  Campbell,  2  A. 
&  E.  52 ;  Dubois  v.  Medlycott, 
Barnes,  55  ;  Stephenson  v.  Brown- 
ing, Barnes,  56  ;  Lucas  v.  Wilson, 
2  Bnrr.  701 ;  Holland  v.  Brooks,  6 
T.  R  161. 

(o)  Butler  v.  Masters,  13  Q.  R 
341 ;  Macarthur  v,  Campbell,  2  A. 
&  E.  52  ;  F^uU  v.  Paull,  2C.&M. 
235. 
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misconduct  of  the  arbitrator  (p),  his  omission  to  decide  on   PabtIII. 

some  of  the  matters  referred,  though  good  grounds  for  a ! ' 

motion  to  set  aside  the  award,  cannot  be  alleged  in  bar  of  ^^  ^^^ 
an  attachment.     Reference  cannot  even  be  ma\le  to  the 
pleadings  in  the  cause  referred,  even  though  brought  before 
the  court  by  an  affidavit  identifying  them,  so  as  to  show  tha 
award  defective  on  its  face  (q). 

On  one  occasion  the  courts  refused  to  allow  a  party  to  Award 
prove  that  the  award  was  made  beyond  the  limited  period,  time  ex- 
or  that  the  submission  had  been  revoked  (r):  in  two  subse-  P^redor 

,        Bubmission 

quent  instances,  hawever,  proof  that  the  award  was  a  nullity  revoked. 
by  reason  of  a  revocation  of  the  arbitrator's  authority  was 
held  admissible  and  conclusive  against  the  right  to  an  at- 
tachment (s). 

The  refusal  of  the  courts,  in  other  instances,  to  set  aside 
awards  merely  because  the  arbitrator's  authority  had  been 
revoked,  proceeding  on  the  ground  that  the  award  is  a  nullity 
and  cannot  be  enforced,  and  that  therefore  the  interference 
of  the  court  is  unnecessary,  shows  clearly  their  opinion,  that 
the  revocation  would  be  a  good  answer  to  an  application  for 
an  attachment,  for  where  the  party  has  any  means  of  putting 
a  bad  award  into  execution,  they  show  no  hesitation  in  setting 
it  aside  (t). 

The  above-mentioned  cases  were  commented  on  and  affirmed  Appoint- 
in  principle  more  recently  in  a  case,  where  the  court  allowed  ^pi^^^by 
a  defendant,  sought  to  be  attached  for  not  obeying  the  award  arbitrators 
of  an  umpire,  to  show  for  cause,  that  the  appointment  of  the  ^P*™    ^* 
umpire  had  been  signed  by  the  arbitrators  apart  from  each 
other,  and  that  consequently  the  award  was   probably  a 
nullity  (u). 

Defects  apparent  on  the  face  of  the  award,  though  not  Validity 
sufficiently  clear  to  induce  the  courts  to  set  it  aside,  may  onijT 


doubtful 


(p)  Brazier  r.  Bryant,  10  Moore,  601;  King  v,  Joseph,  5  Taunt. 

587  ;   Anon.  Andr.  299  ;  Manley  452.    See  Kerr  v.  Jeston,  1  Dowl 

V.  Bray,  11  Jur.  521.  N.  S.  340. 

.  (q)  Davies  v.  Pratt,  25  L.  J.  C.  (t)  Doe  d.  Tumbull  v.  Brown, 

P.  71  ;  S.  C.  16  C.  B.  586  ;  Rowe  v.  5  B.  &  C.  384 ;  Hobbs  v.  Ferrare 

Sawyer,  7  Dowl.  691.    See  Wright  8  Dowl.  779 ;  Woirall  v.  Deane,  2 

V.  Graham,  3  Ex.  131.  Dowl.  263. 

(r)  Holland  v.  Brooks,  6  T.  R.  {u)  Lord  v.  Lord,  26  L.  J.  Q.  B 

161.  34 ;  S.  C.  5  E.  &  B.  404. 

(<)  Milne  «.   Gratriz,    7    East, 
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ATTACHMENT  ON   THE  AWARD. 


Part  HI. 
CH.  VI.  s.  3. 


Party  not 
liable  to 
attach- 
ment. 


Award 
performed 
as  far  as 
possible. 


When 
bank- 
ruptcy an 
answer. 


often  be  urged  successfully  in  answer  to  a  motion  for  an 
attachment  for  non-performance,  since^  if  the  award  be  of 
doubtful  validity,  the  court  will  neither  set  it  aside  nor  grant 
an  attachment  (x). 

If  the  party  sought  to  be  attached  fall  under  the  class  of 
persons  above  enumerated,  against  whom  an  attachment  can- 
not be  issued,  he  may  prove  the  fact  by  aflSldavits,  and  the 
rule  will  be  dismissed  (y). 

He  may  prove,  in  answer  to  the  application,  that  he  has 
fully  performed  all  the  directions  in  the  award  (z),  or  at  least 
all  that  are  in  their  nature  possible  (a),  or  all  that  can  be 
complied  with  without  subjecting  himself  to  an  action  for 
interfering  with  the  rights  of  others  existing  previous  to  the 
submission  (b). 

If,  however,  the  inability  to  perform  the  award,  or  the 
liability  to  an  actioh  for  non-performance,  accrue  from  the 
party's  own  conduct  subsequent  to  the  submission,  such 
inability  or  liability  will  be  no  excuse :  as,  for  instance,  if 
pending  the  reference  he  sell  the  property  in  dispute,  and 
thus  cannot  deliver  it  up  pursuant  to  the  award  (c).  A  party 
ordered  to  deliver  up  certain  goods  cannot  discharge  himself 
from  an  attachment  by  showing  that,  subsequent  to  the  sub- 
mission, but  before  the  award,  he  had  become  a  bankrupt, 
but  had  not  obtained  his  certificate,  and  that  the  property 
directed  to  be  given  up  had  been  taken  possession  of  by  the 
messenger  of  the  Court  of  Bankruptcy  (d).  In  one  instance, 
however,  it  is  said  that  where  the  defendant  was  a  bankrapt, 
and  incapable  of  paying  the  sum  awarded,  the  court  refused 
to  grant  an  attachment  against  him  for  non-payment  of 
it  (e). 

Unless  the  certificate  bar  the  claim  under  the  award,  bank- 
ruptcy is  in  no  case  a  defence.     But  where  the  party  ordered 


(x)  Hutchinst;.  HutchinSyAndr. 
297.  See  Wrightson  v.  By  water, 
3  M.  &  W.  199  ;  Lord  v.  Lord,  26 
L.  J.  Q.  B.  34;  S.  C.  5  E.  &  B.  404. 

(t/)  See  ante,  p.  586. 

(z)  See  P.  III.  ch.  2,  s.  1,  p. 
613;  Russell  v.  Yorke,  4  Scott, 
422. 

(a)  Hausou  v,  Boothman,  13 
East,  21. 

(h)  Doddington  r.  Bailward,  7 


Dowl.  640 ;  Smith  &  Beeves,  In 
re,  5  Dowl.  513.  See,  however, 
Butler  V.  Masters,  13  Q.  R  341. 

(c)  Tyler  v.  Campbell,  5  Kng. 
N.  C.  192. 

(d)  Hemsworth  v,  Brian,  1  C. 
B.  131. 

(e)  Anon.  K.  B.,  1  Gromp.  3rd 
ed.  265,  cited  2  Tidd  Fract.  835, 
9th  ed. 
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by  the  award  to  pay  a  sum  of  money  or  costs  is  discharged    PakpIH. 
by  his  certificate  from  liability,  no  attachment  can  issue  (/).   1  -  - 

The  following  case,  inserted  here  as  connected  with  the 
effect  of  bankruptcy,  must  not  be  relied  upon  as  law  without 
reference  to  later  decisions  on  the  subject.  A  defendant 
against  whom  in  an  action  for  damages  for  a  tort  a  verdict 
was  taken  subject  to  n  reference,  became  bankrupt  before  the 
award  was  made.  The  plaintiff,  pursuant  to  the  award  in  his 
favour,  entered  up  judgment  for  the  amount  of  the  damages 
and  costs  as  of  a  term  preceding  the  bankruptcy.  The  court 
held  that  the  plaintiffs  claim  both  for  damages  and  costs  was 
barred  by  the  certificate  on  the  ground  that  they  might  have 
been  proved  under  the  commission  (g). 

Where  the  arbitrator  ordered  the  plaintiff  to  pay  the  defend- 
ant a  certain  sum  and  the  costs  of  the  reference  (the  event 
of  the  award  entitling  the  defendant  to  the  costs  of  the  cause), 
and  the  plaintiff  became  bankrupt  between  the  date  of  the 
reference  and  the  making  the  award,  and  the  costs  were  after- 
wards taxed,  and  judgment  of  nonsuit  signed,  it  was  held  that 
the  claim  to  the  costs  was  not  barred  by  the  certificate,  but 
might  be  enforced  by  the  attachment  (h). 

Mere  inability  from  want  of  means  to  pay  a  sum  awarded  inability 
cannot  be  urged  in  excuse  (i).  an^er. 

A  cross  demand,  which  might  have  been  brought  before  the  Matter  not 
arbitrator  as  one  of  the  matters  in  difference,  but  which  was  f^fr^ 
not  so  brought,  cannot  be  set  up  as  a  defence  or  used  to  reduce  defence. 
the  amount  awarded  (k). 

If,  after  an  award  directing  payment  of  money  to   the  Set-off  by 
plaintiff,  matter  arises  which  gives  the  defendant  a  counter-  ^Sase- 
claim  by  way  of  set-off  for  an  equal  amount,  the  court  will  q«ent. 
not  grant  an  attachment  to  the  plaintiff  to  enforce  payment 
to  him  of  the  amount  awarded  (l). 

It  was  held  no  answer  to  an  attachment  for  not  paying  a  Foreign 

attach- 

(/)  Baker's  Case,  2  Stra.  1152  ;  M.  &  R  195. 
R  v,  Davis,  9  East,  318.    See  R  (i)  Bac.  Ab.  Arb.  E.  4. 

in.  eh.  1.  d.  7,  p.  507,  effect  of         {k)  Smith  v.  Johnston,  16  East, 

award  on  oankrapt  213. 

(g)  Beeston  «.  White,  7  Price,  (T)  Lambe  v.  Jones,  9  C.  B.  N.  S. 

209.      See,    however,   Ex    parte  478  ;  Eees  v.  Bees,  26  L.  J.  Q.  B 

Charles,  14  East,  197.  352  ;  Swayne  v.  White,  31  L.  J. 

(h)  Haswell  v.  Thorogood,  7  B.  Q.  B.  260. 
&  C.  705 ;  Jacobs  v.  Phillips,  1  C. 
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ment  no 
answer. 


Caaes  on 
roles  to 
pay  money 
awarded 
applicable. 


sum  of  money  awarded  that  the  money  awarded  had  been 
attached  in  the  hands  of  the  party  ordered  to  pay  by  process 
of  foreign  attachment  out  of  the  Mayor's  Court  of  the  City  of 
London,  at  the  suit  of  a  creditor  of  the  successful  party. 
Even  where  it  had  been  paid  over  to  the  creditor  under  such 
foreign  attachment,  it  was  decided  that  payment  must  neTe^ 
theless  be  made  to  the  party  entitled  under  the  award  (m), 
on  the  ground  that  the  award  of  the  arbitrator,  which  was 
made  under  an  order  of  Nisi  Prius,  was  as  much  to  be  obeyed 
as  the  judgment  of  the  court,  which  could  not  be  defeated 
by  any  intermediate  step  of  that  kind,  and  that  payment  in 
pursuance  of  the  award  under  the  attachment  for  contempt 
would  be  an  answer  to  any  proceedings  in  the  Mayor's 
Court  (n). 

These  cases  proceed  on  the  principle  that  an  attachment 
by  the  custom  of  London  does  not  extend  to  affect  sums 
while  being  dealt  with  by  the  superior  courts.  When  the 
arbitration  is  not  in  court,  payment  under  the  foreign  attach- 
ment is  a  good  answer  to  an  action  of  debt  on  the  award  (o). 
After  judgment  entered,  debts  may  now  be  attached  under 
the  Common  Law  Procedure  Act,  1854,  stat.  17  &  18  Vict.  c. 
125,  ss.  60—66  (p). 

The  cases  in  the  following  chapter  should  be  referred  to 
on  this  head,  for  whatever  is  an  answer  to  an  application  for  a 
rule  to  pay  money  awarded  would  also  bar  an  attachment  {q.) 


Cross 
motion. 


Moulding 
the  rule. 


IV.  Discharging  or  making  absolute  the  rule.'] — Cross  mo- 
tions for  an  attachment,  and  for  setting  aside  the  award,  are 
often  heard  together  (?»). 

The  rule  will  sometimes  be  moulded  to  suit  the  facts.  Thus 
when  the  applicant  failed  as  to  one  sum  for  not  showing  the 
fulfilment  of  a  condition  precedent  to  his  right  to  demand  it, 


(w)  Coppell  V,  Smith,  4  T.  R 
312 ;  Grant  v,  Hawding,  4  T.  R. 
313,  note. 

{n)  Caila  v.  Elgood,  2  D.  &  R. 
193. 

(o)  Ingram  v,  Bernard,  1  Lord 
Raym.  636. 

{p )  Dresser  v,  Johns,  28  L.  J, 


C.  P.  281. 

(a)  See  P.  III.  ch.  7,  s.  2,  d.  1. 

(r)  R.  u.  Bingham,  2  Tyrw.  46, 
note,  p.  47 ;  2  Tidd  Pr.  845,  9th 
ed . ;  Lodge  v.  Porthouse,  Lofft. 
388.  See  Creswick  v.  Harrison, 
20  L.  J.  C.  P.  56, 
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the  court  allowed  the  attachment  to  issue  in  respect  of  other    Tart  ITT. 

,  .....  CH.  VI.  s.  3. 

sums  not  open  lo  the  same  objection  {s).  ^ 

If  the  rule  be  discharged  on  a  preliminary  point,  as  on  a  l^ul«  when 

technical  objection  to  the  affidavits,  it  will,  it  seems,  be  dis-  ^"t^  c^ts. 
charged  without  costs,  but  the  party  taking  the  objection  will 
be  allowed,  without  waiving  his  advantage,  to  go  into  the 
merits,  so  as,  if  successful  on  them,  to  have  the  rule  discharged 
with  costs  (t). 

If  the  party  do  not  appear  to  show  cause,  the  rule  may  be  Making 

mode  absolute  on  an  affidavit  of  personal  service  of  the  rule  lutc,  no 

nisi.     This  affidavit  must  be  entitled  in  the  same  manner  as  ^*"^ 

shown. 

the  rule  nisi,  which  is  headed  as  the  affidavits  on  which  the 
motion  is  made  should  be  headed ;  therefore  if  the  rule  be 
entitled  "  In  the  matter  of  A.  and  B.,"  and  the  affidavit  of  Entitling 
service  of  the  rule  nisi  be  headed  "  Between  A.  plaintiff,  and 
B.  defendant,"  no  action  having  been  brought,  the  court  will 
refuse  the  application  (u). 

When  there  is  any  fair  ground  for  giving  indulgence  to  a  Making 
party  in  contempt,  though  it  be  not  sufficient  to  induce  the  |^^  \j^  ' 
court  to  refuse  or  set  aside  the  attachment,  the  court  will  often  terms, 
direct  it  to  be  stayed  for  a  certain  period  in  the  office,  or  will 
impose  such  terms  as  seem  equitable  (v). 

In  order  to  the  drawing  up  the  rule  absolute,  the  original  l^rawing 
award  must  be  produced  and  deposited  with  the  master.     A  producing 
copy  is  insufficient.     The  award  will  not  be  filed  in  court,  but  °"g|°*^ 
will  be  returned  after  the  rule  has  been  complied  with.     If  a 
party  have  a  lien  on  the  award,  but  is  willing  to  allow  the 
award  to  be  enforced,  provided  he  do  not  lose  his  lien,  the 
master  will  receive  the  award  from  him  and  return  it  to 
him  (x). 

V.  Procecdivgs  on  the  attachment.] — When  the  rule  for  an  The  at- 
attachmcnt  is  made  absolute,  the  rule  must  be  drawn  up  by  ^^^™*^^^ 
the  master,  after  which  the  attorney  must  make  out  the  attach- 


(s)   TJie    Earl   of    Cardigan    v.  193 ;   Smith  &  Beeves,  In  re,  5 

Henderson,  22  L.  J.  Q.  B.  83.  Dowl.  513  ;  Tyler  r.  Campbell,  5 

(t)  Chamberlain,  In  re,  8  Dowl.  Biug.  N.  C.  192  ;  Palmer's  case, 

686.  12  Xlod.  234.     See  P.  III.  ch.  6, 

(u)  Houghton   &  Fallowes,  In  s.  1,  d.  5.  p.  590. 
re,'2  M.  k  P.  452.  (x)  Davis  v,  Pottor,  21  L.  J.  Q. 

(r)  Caila  v,  Elgood,  2  D.  &  E.  B.  134. 
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id  ways 
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until  per- 
fonnancc. 


Ivvamined 
un  interro- 
gatories. 


meiit  on  parchment,  and  get  it  signed  at  the  masters  office, 
and  sealed  according  to  the  practice  of  the  court. 

It  has  been  held  in  equity  recently  that  no  attachment 
sliould  Lssue  without  notice  to  the  party  (y). 

The  attachment  ia  to  be  taken  to  the  sheriff's  office,  and  a 
warrant  obtained  ou  it.-  On  this  warrant  the  sheriff's  officer 
will  arrest  the  party  (-2:).  At  one  time,  when  it  was  considered 
that  all  attachments  were  criminal  process,  it  was  held  that 
the  arrest  might  be  made  on  a  Sunday  ;  but  that  is  not  law 
now,  since  it  has  long  been  settled  that  an  attachment  for 
non-performance  of  an  award  is  only  in  the  nature  of  a  civil 
execution  (a). 

If  an  attachment  have  been  irregularly  obtained,  it  will  be 
set  aside  ;  but  when  an  attachment  has  been  granted  on  the 
usual  affidavit  of  service,  the  court  will  not  set  it  aside  on  the 
mere  affidavit  of  the  party  that  he  has  never  been  served,  un- 
less he  can  show  some  mistake  in  the  service,  as  that  another 
person  has  been  served  for  him  ;  since,  as  process  is  usually 
served  without  a  witness,  it  would  lead  to  great  inconvenience, 
if  a  different  rule  should  prevail  (b). 

When  a  party  is  arrested  under  an  attachment  for  contempt 
of  court  in  not  paying  money,  he  is  not  entitled  to  be  dis- 
charged on  tendering  the  amount  to  the  officer  (t). 

As  an  attachment  for  non-performance  of  an  award  is  in 
the  nature  of  a  civil  execution,  it  is  laid  down  in  a  valuable 
book  of  practice  that  interrogatories  are  never  filed,  but  that 
the  party  is  detained  in  custody,  until  he  pay  the  money 
ordered,  or  otherwise  perform  the  award  (d). 

When  the  contempt  is  only  non-payment  of  money  awarded, 
probably  the  doctrine  above  laid  down  may  be  good.  But  it 
certainly  does  not  hold  as  a  general  rule  in  all  cases,  or  in  all 
the  courts. 

In  some  cases  in  the  Queen's  Bench,  the  usual  course  pur- 
sued in  the  case  of  attachments  of  a  criminal  character  is 


( v)  1  Dallas  r.  Glyn,  46  L.  J.  K 
S.  Olianc.  51. 

(^r.)  2  Ardib.  Pract.  1258,  1269, 
7th  ed.  Sec  Kew  Pnles  affecting 
llie  jiractite  on  the  Crown  side  of 
the  Ci-nit  (>f  Queen's  Bcncli,  mude 
puituant  to   6  &   7  Vict,  c,   zO, 


8.16. 

(a)  R.  i\  Myers,  1  T.  R.  265. 

(6)  Hopley  v.  Granger,  1  B.  & 
P.  N.  R.  256. 

(c)  Pitt  r.  Coomhs,  3  N.  &  M. 
212. 

((/)  2  Archb.  Pr.  1273, 7lh  eJ. 
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adopted,  and  interrogatories  are  filed,  and  the  master  of  the    rARiiir. 

Grown  Office  has  to  report  whether  the  party  be  in  contempt   .  J 

or  not.     His  report  that  the  party  is  guilty  of  a  contempt  is  pq><>rtea 
conclusive,  and,  though  affidavits  in  mitigation  are  admissible,  tempt,  fine 
none  will  be  received  in  denial  of  the  contempt.     The  court  ""P<^^^^- 
will  then  sometimes  impose  a  fine,  and  commit  the  party  until 
it  be  paid  (e). 

If  the  master  report  that  no  contempt  has  been  committed,  ivei).>itni 
the  party  will  be  discharged.  An  award  ordered  the  defendant  contempt 
to  sign  a  written  authority  to  certain  auctioneers  to  sell  an  ^^' 
estate  in  which  he  was  interested.    On  his  refusal,  an  attach- 
ment issued  against  him  out  of  the  King's  Bench,  and  he  put 
in  bail  to  answer  to  interrogatories  before  the  master.     In 
answer  to  the  interrogatories,  the  defendant  set  out  a  clause 
in  the  award,  on  which  he  contended  that  he  was  not  bound 
to  execute  the  authority  to  sell,  until  it  appeared  that  certain 
parties  could  make  a  good  title  to  the  estate,  which  had  not 
been  done.     Upon  this  the  master  reported  him  not  to  be  in 
contempt,  and  the  attachment  was  discharged  (f). 

On  a  late  occasion,  when  a  party  in  custody  for  not  per-  '^'^^' 
forming  an  award,  directing  her  to  convey  an  estate,  had  ruled  on  bail  to 
the  prosecutor  to  file  interrogatories,  and  they  had  been  filed,  ^^^\ 
but  she  had  not  been  ruled  to  appear  before  the  examiner  examined. 
according  to  the  usual  practice  in  attachments  ;  the  court  dis- 
charged her  on  bail  to  appear  before  the  examiner  when  the 
prosecutor  chose  to  call  her,  although  the  objection  was  taken 
that  she  was  in  custody  on  what  was  treated  as  a  civil  process, 
and  that  the  court  had  no  power  to  interfere  (g). 

A  recent  case  in  the  Common  Pleas  has  thrown  considei'-  Practice  in 
able  light  on  the  practice  in  this  respect.    An  attachment  was  pieaa. 
granted  against  a  party  then  bankrupt,  who,  by  an  award 
made  before  the  fiat,  was  ordered  to  pay  a  sum  of  money,  and 
fo  deliver  some  wine  warrants,  and  wine  in  bottles,  to  his 
opponent.    The  bankrupt  was  arrested  on  the  attachment,  and  Arrest,dis- 
afterwards  discharged  on  bail,  on  entering  into  recognizances,  recogni- 
with  two  sureties,  to  appear  and  answer  interrogatories  when  g^^etieT* 
filed,  he  himself  being  sworn  before  a  judge  at  chambers  to 

(e)  Coulflon  v.  Graham,  2  Chitt.      C.  34  ;  S.  C.  1  Swanst.  43. 
57.  (/;)  Doe  d.   Clarke  v.  Stilhvell, 

(.0  Woodr.  Griffith,  1  Wils.  C.      2  Dowl.  N.  S.  18. 
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answer  such  infcrrorriitories  when  tiled.  The  iiitciTOg<ilories 
were  filed,  and  notice  given  to  the  bankrupt.  He  subse- 
quently moved  to  be  discharged  from  the  attachmeut,  to  have 
the  recognizances  cancelled,  and  the  interrogatories  taken  off 
the  file  for  irregularity,  on  the  ground  that  he  ought  to  have 
been  sworn  in  court,  instead  of  before  a  judge  at  chambers. 
The  court  refused  the  application,  holding  the  only  irregularity 
was  that  of  the  bankrupt,  who  should  have  come  before  the 
cruirt  to  liave  been  sworn  in  the  first  instance.  After^vards 
he  appeared  in  court,  was  sworn  to  answer  the  interrogatories, 
niid  by  his  answers  thereto  excused  himself  for  non -perform- 
ance of  the  award,  as  to  the  payment  of  the  money,  on  the 
ground  of  his  bankruptcy,  and  as  to  the  non-delivery  of  the 
wine  warrants,  and  wine  in  bottles,  that  the  former  were  in 
the  custody  of  bankers,  who  claimed  a  lieu  on  them,  and  that 
the  latter  were  in  the  possession  of  his  assignees.  The  court, 
on  motion,  referred  it  to  a  master  to  examine  the  matters  of 
tlic  interrogatories  and  answers,  and  to  report  thereon.  The 
master  having  reported  that  the  bankrupt  was  in  contempt 
for  non-perfonnance  of  the  award,  and  that  his  excuses  were 
insufiicient,  the  court  ordered  him  to  attend,  with  his  bail,  on 
a  day  appointed.  After  an  adjournment  by  consent  to  a 
further  day,  on  which  the  bankrupt  attended,  the  matter  was 
heard.  The  bankrupt  filed  an  aflSdavit  in  mitigation,  alleging, 
among  other  things,  the  same  excuses  for  non-performance 
which  he  had  alleged  before.  The  affidavits  in  aggravation 
on  the  other  side  stated,  that  the  assignees  had  not  taken  the 
wine  in  bottles,  as  the  bankrupt  had  stated  that  he  had  no 
beneficial  interest  in  them,  and  that  he  held  them  as  trustee 
for  his  opponent.  They  stated,  also,  that  the  bankrupt  admitted 
that  he  had  property  enough  to  satisfy  all  his  creditors. 

The  court,  holding  that  the  prisoner  had  no  valid  excuse  for 
disobedience,  took  time  to  consider  the  proper  course  to  be 
adopted,  and,  the  prisoner  on  a  later  day  having  been  brought 
up,  committed  him  till  the  last  day  of  term,  when  he  was  to 
be  brought  up  to  receive  sentence,  and  in  the  mean  time 
required  affidavits  as  to  the  value  of  the  wines.  On  the  day 
affidavits  having  been  produced  on  both  sides  as  to  the  value, 
Wilde,  C.J.,  passing  sentence,  said,  '*The  non-performance  of 
the  award  is  not  a  single  act  of  contempt  which  will  be  purged 
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by  a  definite  period  of  imprisonment ;  but  the  prisoner  may,  Part  III. 

at  the  expiration  of  the  term  for  which  the  court  upon  this  ^^'^^'^' 

occasion  sentences  him,  if  the  award  shall  then  remain  unper-  Contimi- 

formed,  be  again  brought  up  to  answer  for  his  continuing  diencenot 

contempt.     Nor  will  he  thereby,  as  I  conceive,  be  relieved  v^^sf^  ^y 

^        ^  .  .  impnson- 

frora  an  action  on  the  award.     It  is  evident  from  the  state-  ment  for 

ments  contained  in  the  several  affidavits,  that  the  prisoner  *  *^™'' 

can,  if  he  pleases,  perform  the  award,  and  his  not  doing  so  is 

a  wilful  and  pertinacious  contempt  of  the  jiuthority  of  the 

court.     With  a  view,  therefore,  to  compel  him  to  act  justly  Sentence 

towards  the  prosecutor,  the  sentence  of  the  court  is,  that  he  sonment 

be  imprisoned  in  the  Queen's  Prison  for  the  space  of  two  ^?'  definite 

1111  time  sub- 

years  from  this  date,  unless  he  shall  sooner  comply  with  the  ject  to 

terms  of  the  award.     If  he  thinks  fit  for  so  long  a  time  to  f^^f  ^^^'« 

g  *5  on  per- 

withhold  the  property  of  the  prosecutor,  he  may  consider  formancp. 
himself  the  author  of  his  own  imprisonment.     This  commit- 
ment, therefore,  will  enure  until  the  sums  awarded  and  the 
costs  are  paid,  and  the  warrants  and  wine  arc  delivered  up, 
or  their  value  paid." 

The  rule  of  court  drawn  up  pursuant  to  this  judgment.  Rule  em- 
ordered  the  bankrupt  to  be  imprisoned  for  two  years,  and  did  sentenfe. 
not  contain  any  words  for  entitling  him  to  his  discharge  on 
performance  of  the  award  (A). 

Where,  after  being  taken  into  custody  on  an  attachment  Diacbanr 
for  not  performing  an  award  to  pay  a  sum  of  money,  the  ^^ 
prisoner  became  bankrupt,  and  obtained  his  certificate,  it  was 
decided  in  an  old  case  that  he  was  entitled  to  be  discharged 
out  of  custody  (i). 

A  bankrupt  defendant,  who,  after  obtaining  his  certificate, 
was  arrested  on  an  attachment  for  not  performing  an  award, 
applied  for  his  discharge  under  the  following  circumstances. 
The  award,  made  on  the  30th  of  April,  ascertained  the  amount 
of  a  partnership  account,  the  subject  of  a  suit  in  Chancery, 
due  from  the  defendant,  and  ordered  him  to  pay  it  to  the 
plaintiff  on  the  30th  of  May.  On  the  14th  of  May  the  de- 
fendant became  a  bankrupt.  It  was  held  that  the  ascertained 
debt  Wits  provable  under  the  commission,  but  not  the  costs 


ing  bank- 


(h)  JX.  r.  Ilcmswoitli,  3  C.  B.  (?)  Baker  s  case,  2  Stra.  1152. 

I  -lij. 


ou 
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PahtIII.  in  Chancery,  which  had  not  been  taxed  before  the  bank- 
'  '  '  ruptcy,  and  that  the  certificate  was  no  discharge  as  to  the 
costs,  to  which  the  plaintiff  had  only  an  inchoate  right  Wore 
taxation.  The  court  ultimately  directed  that  on  payment  of 
the  costs  of  the  Chancery  suit  the  defendant  should  be  dis- 
charged from  the  attachment  (fc). 

By  the  33  G.  III.  c.  6,  s.  4,  a  party  in  custody  on  an  attach- 
ment for  non-payment  of  money  or  costs,  pursuant  to  an 
award,  was  put  upon  the  same  footing  as  a  common  debtor, 
and  as  such  was  entitled  to  the  benefit  and  subjected  to  the 
provisions  of  the  Lords'  Act,  82  G.  11.  c.  28  (/). 

If  the  defendant  is  to  be  discharged  from  an  attachment 
on  certain  terms,  and  on  paying  the  costs  of  the  attachment, 
the  costs  of  an  inquiry  before  the  master,  rendered  necessary 
by  the  defendant's  conduct,  in  order  to  enable  him  to  obtain 
his  discharge,  will  be  considered  as  costs  of  the  attach- 
ment (m). 


Discharg- 
ing insol- 
vent. 

Costa  of 
attach- 
ment. 


(A)  R.  1?.  Davis,  9  East,  317.  (m)  Tyler  v.  Campbell,  6  Bing. 

(/)  R.  V.  Curwen,  1  Moore,  494.       N.  C.  193. 
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CHAPTER  VIL 

ENFORCING  THE  AWARD  BY  PROCEEDINGS  UNDER  THE 

STATUTES. 

How  advantage  may  be  taken,  in  the  case  of  awards  within   ^^bt  ill. 
the  cognizance  of  the  courts  of  law,  of  the  provisions  of  the 


statute  1  &  2  Vict.  c.  110,  which  gives  to  rules  of  court  for  ^f^^""*' 

the  payment  of  money  the  effect  of  judgments,  is  considered  seventh 

in  the  fii-st  section  of  this  chapter.  ^  *^  ^^' 

The  second  section  investigates  the  practice  of  obtaining 
such  rules  to  enforce  payment  of  a  sum  awarded ;  and  states 
the  provisions  of  the  Common  Law  Procedure  Act,  1854,  as 
to  awards  directing  the  delivery  of  possession  of  land. 


SECTION  I. 

RULE  TO  PAT  THE  AMOUNT  AWARDED. 

In  old  times,  when  there  was  no  cause  in  court,  though  no  sum- 
the  submission  were  made  a  rule  of  court,  there  was  no  "^^rypro- 

'  cess  to 

summary  method  of  enforcing  payment  of  a  sum  of  money  levy  sum 
awarded  by  levying  it  out  of  the  debtor's  property.     It  is  before^ 
true  the  amount  might  have  been  recovered  by  action  on  the  statute  of 
award,  and  then  execution  might  have  issued  against  his 
goods  and  lands,  but  the  process  was  slow  and  expensive : 
the  penal  process  by  attachment  was  also  open,  but  if  the 
party  were  out  of  the  jurisdiction  of  the  courts,  he  could  not 
be  attached,  or  if,  after  being  arrested,  he  chose  to  lie  in 
prison,  in  neither  case,  however  ample  the  property,  could 
satisfaction  of  the  debt  be  obtained.     Now,  however,  the 
statute  1  &  2  Vict,  c,  110,  s.  18,  which  gives  to  a  rule  of 
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c  urt  for  the  pajrment  of  money  the  eflPect  of  a  judgment, 
affords  a  simple  and  summary  method  of  obtaining  execution 
as  on  a  judgment  for  the  amount  awarded,  whenever  the 
submission  can  be  made  a  rule  of  court. 

That  section  provides  "that  all  decrees  and  orders  of 
courts  of  equity,  and  all  rules  of  courts  of  common  law,  and 
all  orders  of  the  Lord  Chancellor  and  of  the  Court  of  Review 
in  matters  of  bankrupt<;y,  and  all  orders  of  the  Lord  Chan- 
cellor in  matters  of  lunacy,  whereby  any  sum  of  money,  or 
any  costs,  charges,  or  expenses,  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys  or  costs,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the  meaning  of  this 
Act;  and  all  powers  hereby  given  to  the  judges  of  the 
superior  courts  of  common  law,  with  respect  to  matters 
depending  in  the  same  courts,  shall  and  may  be  exercised  by 
courts  of  equity  with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters 
of  lunacy ;  and  all  remedies  hereby  given  to  judgment  credi- 
tors are  in  like  manner  given  to  persons  to  whom  any  moneys, 
or  costs,  charges,  or  expenses,  are  by  such  ordera  or  rules 
respectively  directed  to  be  paid*' 

In  one  of  the  first  cases  after  the  passing  of  the  Act,  in 
which  its  provisions  were  attempted  to  be  taken  advantage 
of  to  enforce  an  award,  the  party  after  an  award  in  his 
favour,  without  applying  to  the  court,  made  the  submission 
a  rule  of  court,  taxed  his  costs,  and  issued  a  fieri  facias  for 
the  amount  awarded  and  the  costs.  But  the  court  set  the 
execution  aside  as  not  warranted  by  the  statute,  on  the 
ground  that  the  rule  emborlying  the  submission  could  not 
be  considered  a  rule  hy  which  money  was  jiayahle  (a). 

And  Lord  Dcnnian,  C.J.,  in  giving  judgment,  said,  "There 
is  no  difficulty  in  giving  effect  to  the  Act  of  Parliament 
as  to  awards,  if  a  proper  case  is  made  out :  and  thcat  is  by 
calling  on  the  delinquent  party  to  show  cause  why  he 
should  not  pay  a  certain  sum  of  money  pursuant  to  the 
award.     If  that  rule  be  made  absolute,  an  execution   may 


(a)  Jone.-*  r.  Williaraa,  11  A.  &  E.  175. 
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issue  fur  the  sum  distinctly  specified  in  the  rule  so  to  be    Part  III. 
obtained "  (6).  .  '^^J^^L^ 

On  an  action  of  trespass  being  brought  in  the  Exchequer 
for  the  irregular  execution  in  the  case  just  cited,  that  court 
confirmed  the  view  entertained  by  the  Court  of  Queen's 
Bench  (c). 

The  principles  thus  laid  down  have  been  sanctioned  by  all 
the  courts  (d) ;  and  it  has  grown  to  be  the  settled  practice 
when  it  is  wished  to  obtain  the  benefit  of  the  statute,  to  apply 
to  the  court  for  a  rule  calling  upon  the  party  against  whom 
the  award  is  made,  to  show  cause  why  he  should  not  pay  the 
amount  awarded. 

The  power  to  grant  such  a  rule  is  not  given  by  the  statute  ^^^^ 
of  Victoria.     The  rule  is  granted  by  virtue  of  the  inherent  common 
authority  of  the  courts  existing  previous  to  the  statute,  and  ^f^^jf^^^^^ 
only  not  exercised  previously,  because  before  the  Act  such  a  C3arts. 
rule  was  useless  ;  for  the  rule  founded  on  the  submission  in 
effect  ordering  the  party  to  obey  the  award  was  sufficient  for 
an  attachment,  and  as  a  rule  directing  a  party  to  pay  the 
money  awarded  could  have  been  enforced  by  no  other  penalty, 
the  application  for  such  a  rule  could  have  only  delayed  by  one 
superfluous  step  the  obtaining  the  process  of  attachment,  to 
which  the  party  was  entitled  without  it.     Now,  however,  Statute 

•  flVGS  it 

since  the  statute  makes    a   distinction   between   rules  for  effect  of  a 
obeying  an  award,  and  rules  for  the  payment  of  money,  giving  J^^^o^"^"*^* 
the  effect  of  judgments  to  the  latter  only,  it  is  highly  bene- 
ficial that  the  courts  should  thus  exercise  their  general  juris- 
diction in  making  such  rules  (e). 

In  several  recent  cases  the  Court  of  Common  Pleas  liave 
expressed  a  doubt  whether  it  was  ever  intended  that  the 
statute  1  &  2  Vict.  c.  110,  s.  18,  should  apply  to  rules  other 
than  those  which  the  courts  had  been  in  the  habit  of  fjrantinir 
previously,  but  they  concurred  in  thinking  that  the  practice 
of  granting  rules  to  pay  money  pursuant  to  awards,  was  too 
established  to  be  questioned  now  (/). 

{b)  Jones  V.  Williams,  11  A.  &  (e)  Doe  v.   Ainey,  8  M.  &  W. 

E.  175.     See  Rickards  v.  Patter-  505  ;  Neale  v,  Postlethwiiite,  1  Q. 

son,  8  M.  &  W.  313.  B.  243. 

(c)  Jones  V.  Williams,  8  M.  &  (/)  Lloyd  v.  Hiirris,  8  0.  B.  G3  ; 

W.  349.  IlHi-risou  r.    Ores  wick,   10  C.   B. 

{(I)  Doe  V.  Amey,  8  M,  &  W.  411  ;  Hare  r.  Fleay,  11  0.  B.  472  ; 

5Gr> ;  AVilson  r.  Foster,  C  M.  &  G.  Lning  v.  Tod.  I,  13  0.  B,  276. 
149. 
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Tart  III.        It  has  been  argued  at  times  that  the  rule  in  question  is  due 

cH.vn.  8. 1.  ^^  y^^  subject  ex  debito  justitise  ((j) ;  but  the  whole  class  of 

Discretion-  cases  on  the  point  shows  that  it  is  as  discretionary  with  the 

grant  rule,  court  to  grant  such  a  rule,  as  it  is  to  grant  an  attachment, 

and  that  in  the  exercise  of  their  discretion,  the  courts  will  be 

guided  by  much  the  same  principles  as  influence  them  in 

allowing  or  refusing  the  penal  process  of  contempt  (ft).    But 

Award        the  courts  will  grant  a  rule  to  pay,  though  not  an  attachment. 

containing    -^yhere  the  award  contains  no  order  to  pay  the  amount  which 

no  direc-        .      ^  *-    ^ 

tiontopay.  it  finds  due  (i). 

The  court  will  not  refuse  this  rule  merely  because  the  suc- 
cessful party  has,  since  the  award,  been  sent  to  take  his  trial 
on  a  charge  of  perjury  alleged  to  have  been  committed  by  him 
before  the  arbitrator,  no  application  having  been  made  to  set 
aside  the  award  on  the  ground  of  the  alleged  perjuiy  (i). 
The  rule  will  be  refused  when  the  right  is  doubtful,  as 
when^right  ^'^^^  ^^  attorney  who  claims  a  lien  on  the  amount  awarded 
doubtful,  seeks  in  this  way  to  enforce  it  (Q ;  or  where  the  validity  of  the 
award  seems  questionable ;  for  example,  where  the  arbitrator 
has  awarded  joint  damages  to  the  plaintiff  and  a  stranger  to 
the  action  made  a  party  to  the  reference,  instead  of  separate 
damages  to  each  {m)  :  since  the  same  reason  applies  here^  as 
is  of  force  with  respect  to  attachments,  that  in  each  case»  if 
the  rule  be  granted,  the  judgment  is  final ;  whereas  the  parlies 
ought  to  have  an  opportunity  of  raising  their  objections  to  the 
award  for  deliberate  decision  (ti). 

When  the  plaintiff  was  ordered  to  repay  to  defendant  any 
sum  he  might  be  made  to  pay  on  a  bill  of  exchange,  the 
court  refused  a  rule  to  compel  the  plaintiff  to  pay  the  amount 
which  the  defendant  swore  he  bad  been  obliged  to  pay  on  the 
bill  (o). 

If  the  party  be  proceeding  to  obtain  the  benefit  of  the 


Kule 
refused 


When 
party  pur 


(flf)  Spence  v.  Clarkson,  1  Dowl. 
N.  S.  837  ;  Rule  v,  Bryde,  1  Ex.  R. 
151. 

{h)  Creswick  x\  Harrisou,  20  L. 
J .  C.  P.  56  ;  Laing  v,  Todd,  13  C. 
B.  276. 

(0  Baker  ».  Cotterill,  7  D.  &  L. 
20  ;  S.  C.  18  L.  J.  Q.  B.  (N.  S.) 
345  ;  Bo  wen  v.  Bowen,  31  ll  J.  Q. 
B.  (N.  S.)  193. 

(i)  Woollen  x\  Bradford,  33  L. 


J.  Q.  B.  129. 

(/)  Holcroft  V,  Manby,  2  D.  &  L. 
319.  See  P.  III.  ch.  1,  d.  8,  p. 
508. 

(m)  Hawkins  r.  Benton,  S  D.  & 
L,  465. 

(7i)  Dickenson  v.  Allsop,  2  D.  & 
L.  657  ;  S.  C.  13  M.  &  W.  722 ; 
Spooner  r.  Payne,  11  Jur.  242. 

(o)  Graham  i».  Darcey,  6  C.  R 
537. 
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award  by  any  other  legal  proceeding  at  the  time  of  applying   Part  III. 
for  the  rule,  it  will  be  refused,  as  an  attachment  would  have  ^"•^"•^•^' 
been,  had  he  moved  for  one  ;  but  where  the  party  had  merely  sues  other 
filed  an  affidavit  of  debt  with  a  view  of  making  the  defendant  ^^^^  ^' 
a  bankrupt,  and  the  latter  had  entered  into  a  bond  con- 
ditioned to  pay  what  might  be  found  due  in  an  action,  the 
court,  as  no  action  had  been  commenced,  granted  the  rule, 
on  the  party  undertaking  not   to   bring  an   action  on  the 
award  (p). 

The  attorney  of  a  successful  party  who  claims  a  lien  on  the  Attorney 
sum  awarded,  cannot  have  a  rule  in  his  own  name  under  the  h^e^mle 
statute,  to  make  the  other  side  pay  him  the  amount  awarded,  to  enforce 
except  perhaps  in  the  case  of  collusion  between  the  parties  to  coats. 
defraud  him  of  his  lien  for  costs  (q).     He  should  proceed  in 
his  client's  name  (r). 

AVhen  an  arbitrator  has  awarded  compensation  on  a  refer-  Award 
ence  under  the  Lands  Clauses  Consolidation  Act,  1845,  the  j^^^ 
claimant  cannot  enforce  payment  by  means  of  a  rule  to  pay,  Clauses 
if  it  appear  on  the  face  of  the  award  or  by  affidavit  that  there 
is  a  substantial  question  as  to  the  claimant's  right  to  recover, 
but  the  party  will  be  put  to  his  action  for  the  amount  («). 
With  regard  to  costs  also,  if  the  arbitrator  has  by  a  separate 
subsequent  instrument  settled  the  amount  of  the  party's  costs, 
the  latter  cannot  in  any  case,  it  seems,  have  a  rule  calling  on 
the  promoters  to  pay  them,  but  his  remedy  is  by  action  (t). 

It  is  very  doubtful  whether  an  award  on  a  compulsory  re-  Under 
ference  under  s.  3  of  the  Common  Law  Procedure  Act,  1854,  LawTro- 
can  be  enforced  by  a  rule  to  pay  (u).  cedure 

Act. 


(v)  Mendell  v.  Tyrrell,  D  M.  & 
W.  217  ;  S.  C.  1  Dowl.  N.  S.  453. 

(q)  Duiin  V.  West,  10  C.  B.  420  ; 
liloyd  V.  Mansell,  22  L.  J.  Q.  B. 
110 ;  Holcroft  v.  Manby,  7  M.  & 
G.  843. 

(r)  foeary  v.  Kemp,  24  L.  J.  Q. 
B.  310. 

(s)  Newbold  v.  The  Metropolitan 
Railway  Compauy,  14  C.  B.  N.  S. 


405. 

(t)  London  &  N.  W.  Eailway 
Company  v.  Quick,  5  D.  &  L.  685  ; 
Gould  V,  Staffordshire  Potteries 
AVaterwork  Company,  5  Ex.  214  ; 
S.  C.  19  L.  J.  Ex.  281. 

(u)  Talbot  V.  Fisher,  2  C.  B. 
N.  S.  471 ;  Kendil  v.  Merrett,  18 
C.  P.  173 ;  S.  C.  25  L.  J.  C.  P. 
251. 
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PRACTICE  AS  TO    OBTAINING  THE  RULE. 

I.  Practice  under  the  statute  of  Victo'ina,'] — In  applications 
for  the  rule  to  pay  the  money  awarded  the  same  formalities 
in  the  demand  of  the  sum  found  due,  and  in  the  service  of 
the  rule  embodying  the  submission,  and  of  the  award  and 
allocatur,  and  other  instruments  as  are  requisite  in  the  case 
of  an  attachment  (v),  are  generally  necessary;  but  under 
special  circumstances,  a  less  stricj  mode  of  proceeding  will  be 
permitted  (x).  Where  the  allocatur  was  lost  but  a  document 
purporting  to  be  a  copy  served,  and  the  party  was  told  it  was 
a  true  copy,  Crompton,  J.,  in  the  Bail  Court  held  it  insuffi- 
cient, and  refused  to  grant  a  rule  nisi  to  pay  tlio  taxed  costs. 
He  suggested  that  if  the  affidavit  had  been  made  that  the 
allocatur  had  been  lost  and  that  the  copy  served  was  a  true 
copy,  and  a  copy  of  that  affidavit  had  been  served  on  the 
party,  possibly  a  rule  might  have  been  granted  (y).  Service 
of  a  copy  of  the  award  one  day,  and  showing  the  original  two 
days  afterwards,  is  insufficient  (z). 

An  award  made  on  an  order  of  reference  of  a  cause  directed 
the  defendant  to  "  pay  to  the  plaintiff,  or  to  S.  his  attorney,*' 
a  certain  sum  at  the  office  of  the  attorney  on  a  specified  day 
and  hour.  A  demand  by  S.  the  attorney  to  pay  him  was  held 
quite  sufficient,  though  he  was  not  authorized  by  any  poTvcr 
of  attorney  (a). 

On  one  occasion,  however,  Wightman,  J.,  said,  *'  I  think 
enough  is  done  in  obtaining  this  rule  without  going  through 
the  forms  necessary  in  cases  of  attachments."  What  kind  of 
eervice  or  notice  had  been  attempted  in  the  particular  case 
does  not  appear  in  the  report  (6).  In  another  instance,  where 
the  defendant,  in  answer  to  a  letter  stating  the  effect  of  the 
award,  and  demanding  the  amount,  and  tilling  him  that  the 


(v)  See  as  to  jiractice  on  attach- 
ments, ante,  p.  592. 

(x)  Hawkins  r.  Benton,  2  D.  & 
Ij.  4G5  ;  llickards  v.  Patterson,  8 
M.  &  W.  313  ;  Pearson  v,  Arch- 
l)old,  2  Dowl.  N.  S.  l(ji) ;  Tattor- 
siill  r.  Parkinson,  17  L.  J.  Ex.  208; 


S.  C.  2  Ex.  342. 

(i/)  Bliss  r.  Falkner,  B.  C.  Jan. 
30,'lSC5. 

{z)  Lloyd  V.  Ilarriis  8  C  R  63. 

(a)  Hai-e  r.  Fleay,  11  C.  B.47i 

(h)  Doe  d.  !Moo*lv  r.  Squiro,  2 
Dowl.  N.  S,  327. 
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submission  liaJ  been  made  a  rule  of  court  with  a  view  to    rAnTTiT. 
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issuing  execution,  wrote  that  he  would  sendaiiiend  to  settle    _ 

the  business;  and  when  afterwards  his  agent  had  applied  for 
a  copy  of  the  award,  and  copies  of  tlie  award  and  rule,  and 
of  the  master's  allocatur,  had  been  left  with  his  clerk,  Pat- 
tcson,  J.,  granted  a  rule,  though  no  personal  service  had  been 
effected  (c). 

And  where  a  defendant  after  having  beeti  served  with  a 
copy  of  the  award  and  rule  of  reference  and  allocatur,  and 
with  a  written  demand  of  payment  of  the  sum  due  under 
the  award,  kc])t  out  of  the  way  to  avoid  a  personal  demand 
by  the  party  authorized  to  receive  the  money,  the  court 
thought  tlio  strict  rule  might  be  dispensed  with  (d). 

The  t-ict  that  the  party  sought  to  be  affected  is  resident  Party 
abroad,  and,  as  appears  by  a  letter  from  him,  is  aware  of  the  abro:^. 
contents  of  the  award,  though  it  has  not  been  served  upon 
him,  is  not  considered  by  the  Couii  of  Common  Pleas  a  suffi- 
cient ground  for  granting  a  rule  nisi,  calling  upon  him  to 
pay  the  money,  and  ordering  that  sticking  up  a  copy  in  the 
master's  office  shall  be  deemed  good  service  (e). 

In  the  Court  of  Queen's  Bench  the  rule  may  be  obtained  Moving  on 
on  the  hist  day  of  term,  though  the  rule  for  an  attachment  term.*^^ 
cannot  (/). 

The  rule  is  only  a  rule  nisi  in  the  first  instance,  not  a  rule  Rule  nisi 
absolute  ;  for  if  it  were  otherwise,  execution  might  be  issued  ^^^^' 
without  any  opportunity  whatever  being  given  to  the  party 
to  be  affected  by  it  to  impugn  the  validity  of  the  award  (jf). 

Tlie   rule  simply    orders   the    payment   of    the  amount  Form  of 
awarded.      It  is  not  necessary  that  the  rule  nisi  should  con-  ^^^^* 
tain  an  undertaking  that  the  applicant  abandons  his  right  to  Aban- 
move  for  an  attachment,  though  such  a  clause  has  sometimes  rifrht  to 
been  inserted  (h\     Nor  need  it  state  that  the  party  is  at  »^^^^- 

.  ,  i        w  ment. 

liberty  to  issue  execution  ;  for  the  perinisaion  to  issue  execu- 
tion on  the  i-ule  is  not  given  by  the  court,  which  derives  no  Kcservin 


(r)  Hawkins  v.  Benton,  2  D.  &  (</(  Wiawood  v.  Holt,  3  D.  &  L. 

L.  465.  85  ;  Jones  v,  Williams,  11  A.  &  e' 

(d)  Smith  V.  Troup,  7  C.  B.  757.  175  ;  Rickartls  v.  Patterson,  8  M 

(«)  Wilson  V.  Foster,  G  M.  &  G.  &  W.  313. 

149.  (h)   Burton    v.    Mendizabel,     1 

(/)  Leble  v.  Carroll,  24  L.  J.  Dowl.  N.  S.  336 ;  Neale  v.  Postle- 

Q.  B.  96.     See,  however,  Watkins  thwaite,  1  Q.  B.  243. 
V.  Philpott^  M*Lel.  <b  Y.  393. 
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new  powers  of  ordering  execution  in  this  ciuse  from  the  Act: 
but  the  right  to  execution  is  the  effect  which  follows  on  the 
rule  by  the  force  of  the  statute  (i). 

On  one  occasion,  where  the  enlargements  of  time  had 
been  made  part  of  the  rule  of  court  and  duly  verified  by 
affidavit,  Patteson,  J.,  though  he  did  not  think  it  necessary, 
yet  recommended  as  a  more  prudent  course  to  draw  up  the 
rule  on  readiag  the  affidavits  filed  when  the  order  of 
reference  was  made  a  rule  of  court,  as  well  as  the  affidavits 
on  which  the  application  for  the  rule  was  made  {j  ). 

The  rule  is  a  six-day  rule,  and  the  time  will  not  be  short- 
cned  without  special  circumstances.  Where  an  application 
for  a  rule  was  made  within  four  days  of  the  end  of  the  terra, 
and  the  master  had  drawn  it  up  to  show  cause  the  next 
term,  the  Court  of  Exchequer  refused  to  allow  it  to  be 
amended  by  having  it  drawn  up  to  show  cause  on  the  last 
day  of  term,  or  before  a  judge  at  chambers  (k).  The  practice 
of  the  Court  of  Queen's  Bench  seems  to  be  to  permit  the 
rules,  under  particular  circumstances,  to  be  made  returnable 
before  a  judge  at  chambers  (Q. 

The  rule  nisi  must  generally  be  served  personally,  and 
Avhere  there  is  reason  to  believe  it  can  be  so  served,  nothing 
less  will  suffice  ;  but  if  personal  service  cannot  be  effected, 
on  a  special  statement  of  facts  such  service  will  be  allowed 
as  shall  seem  proper  (m).  Thus,  on  an  affidavit  showing  that 
personal  service  could  not  possibly  be  effected,  the  party 
never  leaving  his  house  or  opening  his  door,  and  that  a  copy 
of  the  rule  had  been  left  at  his  house,  Patteson,  J.,  made  tlic 
rule  absolute  (n). 

When  the  party  is  absent  from  home  and  cannot  be 
served,  but  not  keeping  out  of  the  way  to  avoid  service,  the 
court  will  not  make  absolute  the  rule,  though  his  attorney 
accepts  service  of  the  rule  and  indorses  on  it  his  consent  that 


(t)  Burton  v.  Mendizabel,  1 
Dowl.  N.  S.  336;  Doe  v.  Amey, 
8  M.  &  W.  565. 

(j)  Peebles  v.  Hay,  8  Jur.  338. 

(k)  Arthur  v,  Marshall,  2  D.  & 
L.  376. 

(I)  Hawkins  i*.  l>entoii,  2  D.  & 
L.  46o,  Dote,  471 ;  Drew  i\  Wool- 
cock,  24  L.  J.  Q.  15.  22  ;  ]\Iorris 


V.  Morris,  6  E.  &  B.  383  ;  a  C  25 
L.  J.  Q.  B.  261. 

{?n)  Jordan  r.  Berwick,  1  Dowl. 
N.  S.  271 ;  Winwood  r.  Holt,3l>. 
t'fe  L.  85  ;  Ansell  v.  Thomas,  H.  T. 
1846,  Ex.,  cited  in  Hawkius  i*. 
Benton,  2  D.  &  L.  4G4,  note,  471. 

(/O  Doe  d.  Steer  i'.  Bradler,  I 
Dowl.  N  S.  259. 
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the  rule  may  be  made  absolute  (o).   In  one  instance  where  a   Pakt  ill. 
defendant  had  said  that  he  would  not  pay  the  sum  awarded,      '        '"' 
the  rule  was  made  absolute  on  proof  that  it  had  been  served 
by  leaving  it  at  his  house  in  the  hands  of  his  sister-in-law, 
who  said  that  he  had  gone  to  America  and  that  his  wife  was 
upstairs  in  bed  (p). 

Cause  cannot  be  shown  against  the  rule  on  the  last  day  of  Showing 

.  /  X  cause  last 

term  (9).  •  ^  day  of 

The  official  manager  of  a  company  appointed  under  the  *e"n. 

Joint  Stock  Companies  Winding-up  Act,  1848, 11  &  12  Vict.  ^Sfnl^^rof 

c.  45,  may  appear  and  show  cause  against  a  rule  calling  on  a  company, 
company  to  pay  a  sum  awarded,  though  he  be  not  named  in 
the  rule  (?). 

On  showing  cause  against  it,  the  same  objections  may  be  Same 

urged  against  the  validity  of  the  award  as  are  available  in  ^^^an'^^ 

answer  to  an  application  for  an  attachment  (s) ;  therefore  attach- 

the  conduct  of  the  arbitrator  cannot  be  gone  into  by  the  ^^^^' 
court  (t)  ;  nor  in  general  any  objection  not  open  on  the  face 
of  the  award  (u). 

But  where  there  is  a  bond  fide  claim  of  a  set-off  to  a  Rule 

larger  amount  than  the  sum  sou£[ht  to  be  recovered,  the  court  refused  in 

,  .      ,         •  case  of 

will  refuse  the  rule,  unless  the  lien  of  the  plaintiff's  attorney  set-off. 
for  the  costs  in  the  action  referred  be  affected  (a;).  So  where 
by  the  award  the  plaintiff  was  to  pay  the  costs  of  a  Chancery 
suit  between  him  and  the  defendant,  which  costs  had  not  yet 
been  ascertained,  the  Court  of  Common  Pleas  refused  to 
grant  the  plaintiff  a  rule  to  compel  the  defendant  to  pay 
other  sums  due  under  the  award  (3/). 

It  is  no  answer  that  the  time  for  moving  to  set  aside  the  Time  to  set 
award  has  not  expired  {z).  ^^rei* 

It  is  no  objection  that  the  award  recites  a  clause  in  the  Deeds 

without 


(0)  Evans  'v.  Prosser,  34  L.  J. 
Q.  B.  356. 

(]))  Styling  I'.  Lloyd,  12  W.  R. 
384. 

ifl)  Kerr  r.  Jeston,  1  Dowl.  N.  S. 
340  ;  I^iDg  V,  Todd,  13  C.  B.  276. 

(r)  Mackenzie  t\  The  Sligo  & 
Shannon  Railway  ('om])aiiy,  19 
K  J.  C.  P.  142. 

{)*)  Kerr  r.  Jeston,  1  Dowl. 
N.  S.  340  ;   Harrison  v.  Crcs\Yick, 


10  C.  B.  441. 

(0  Mauley  v.  Bray,  11  Jur.  521. 

(»/)  Davies  r.  Pratt,  25  L.  J. 
C.  P.  71. 

{x)  Breary  v.  Kemp,  24  L.  J. 
Q.  B.  310 ;  Swayne  v.  White,  31 
L.  J.  Q.  B.  260;  Rees  v,  Rees,  25 
li.  J.Q.  B.  352. 

(j/)  Lambe  r.  Jones,  9  C.  B. 
N.  S.  478. 

iz)  Hare  v.  Fleay,  1 1  C.  B.  472, 
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submission,  that  all  deeds  and  documents  shall  be  admitted 
in  evidence  without  a  stamp,  it  not  being  shown  that  any 
unstamped  deeds  were  to  admitted  ((f). 

The  court  will  not  grant  a  rule  to  enforce  the  award,  if 
the  defendant  in  the  cause  lefcrreJ  be  described  in  the 
award  by  a  wrong  Christian  name,  but  will  refer  the  award 
back  to  be  amended  (6). 

A  rule  to  pay  the  coiits  of  a  reference  pursuant  to  an 
award  and  the  master's  allocatur,  will  not  be  granted  if  it 
appear  that  after  the  taxation  there  was  a  reference  back  to 
the  arbitrator  as  to  a  special  matter,  and  that  a  new  award 
has  been  made,  even  thoucrh  the  new  award  rc-cnacts  the  old 
direction  as  to  costs.  To  entitle  the  party  to  the  rule,  there 
must  be  a  fresh  taxation  of  the  costs  (c). 

The  rule  will  be  refused  as  in  the  case  of  an  attachment 
unless  it  be  clear  that  the  party  is  entitled  to  it  (cZ). 

An  award  ordered  a  railway  company  to  pay  a  sum  by 
instalments,  a  short  time  prior  to  an  order  in  equity  for 
winding  up  the  company.  A  demand  for  payment  was 
subsequently  made  on  the  secretary,  and  on  a  director,  but 
the  court,  considering  the  liability  to  pay  not  clear,  refused 
the  rule  (e). 

So  the  court  refused  a  rule  to  make  B.  pay  on  an  award 
against  A.  and  B.,  the  action  being  brought  in  the  names 
of  A.  and  B.,  and  the  cause  and  all  matters  being  referred, 
B.  swearing  that  he  had  long  ago  retired  from  the  partner- 
ship with  A.,  had  never  given  A.  any  authority  to  sue  in  his 
name,  and  had  had  no  notice  of  the  action,  or  reference,  or 
award  until  the  money  was  demanded  (/). 

The  court  will  presume  that  the  arbitrator  luis  jierformed 
a  condition  precedent  necessary  to  give  him  power  to  make  an 
award,  though  it  be  not  stated  in  the  award,  or  sworn  to  by 
affidavit  ([/).      On  such  a  motion  it  will  not  allow  an  award 


{a)  Phillips  I'.  Higgins,  20  L.  J. 
Q.  B.  357. 

(h)  Davies  x\  Pratt,  16  C.  B. 
68(5  ;S.C.  26  L.  J.  C.  P.71. 

(r)  Johnson  r.  Latham,  20  L.  J. 
Q.  B.  236  ;  McKae  v.  McLean,  2 
P.  A:  B.  946. 

uf)   AV light  I'.  Gi-aham,  3  Ex. 


13L 

(e)  Mackinnou  r.  SUgo  and 
Shniiuon  I'ailway  Coiuimiiy,  9 
C.  B.  250. 

{f)  llobertson  r.  Hutton,  26 
L.  J.  Ex,  293. 

((f)  Davies  r.  Pratt,  16  C.  B. 
5S6;  S.  C.  25L.  J.  C.  P.71. 
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goud  on  Uie  face  to  be  invalidated  by  reference  to  the  plead-  p^»t  m- 

•^  *  nu  VTT  a  O 


CH.VII.B.ii, 


ing?,  though  brought  before  it  by  affidavit  (/i). 

Where  the  avs^ard  directed  the  plaintiff  to  pay  one  moiety  Preaump- 
of  the  costs  of  the  award,  and  the  defendant  the  other  moiety,  ment  of 
the  plaintiff  took  up  the  award  (which  was  in  his  favour),  ^^^*^  5^^ 
and  the  Master  allowed  him  on  taxation  half  the  costs  of  the 
award:  it  was   held   by  the  Court  of  Common   Pleas   no 
objection  to  a  rule  calling  on  the  defendant  to  pay  the  sum 
awarded,  and  the  costs  found  by  the  Master,  that  the  plaintiff 
had  not  sworn  that  he  had  paid  the  whole  expense  of  the 
award,  for  it  was  reasonable  to  suppose  that  the  plaintiff  had 
paid  all  the  ai'bitrator's  fees  on  taking  up  the  award,  and  the 
objection,  if  any,  was  an  objection  to  the  Master's  taxation  (i). 
The  Court  of  Queen's  Bench,  however,  it  would  seem,  would 
require  a  positive  affidavit  that  the  plaintiff  had  paid  the 
amount  (/c). 

But  where  the  award  ordered  A.  to  repay  B.  if  B.  paid  the  Swearing 
arbitrator's  costs,  an  affidavit  by  B.  that  A.  had  not  paid  him  Sue?^^ 
the  amount  of  those  costs,  and  that  the  amount  was  due  and 
unpaid  by  A.  to  him,  was  held  sufficient  to  ground  a  pre- 
sumption that  B.  had  i>aid  the  arbitrator,  there  being  no 
affidavit  to  the  contrary  (/). 

The  court  will  not  grant  a  rule  for  B.  to  pay  A.  on  an  Award 
award  between  A.  and  B.,  directing  that  B.  shall  pay,  for  payi^e'^t 
damage  done  to  A.,  a  certain  sum  to  C,  when  the  payment  to  a 
to  C.  does  not  appear  on  the  face  of  the  award  to  be  for  A/s         " 
benefit  (m). 

Where  the  defendants,  a  railway  company,  had  been  served  Attorney 
with  the  writ  in  the  action,  and  their  attorney  had  entered  tion'^r*^ 
an  appearance  for  them,  and  had  ultimately  referred  the  appointed 
action,  it  was  held  they  could  not  show,  as  cause  against  a 
motion  for  a  rule  to  pay  the  plaintiff  tlie  amount  awarded, 
that  the  attorney  had  not  been  appointed  under  their  cor- 
porate seal  (u). 

On  making  the  rule  absolute,  the  court  will  impose  such  Makin",' 

(/t)  Daviea   ».   Pratt,  16  C.   B.  (Z)  Parkinson  v.  Smith,  30  L.  J. 

586  ;  S.  C.  25  L.  J.  C.  P.  71.  Q.  B.  178. 

(i)  Smith  V.  Troup,  7  C.  B.  597.  (?n)  Laiug   v.   Todd,   13   C.   B. 

(k)  Butler  v.  Masters,  13  Q.  B.  276. 
341 ;    Smith  r.  Reeves,  5  Dowl.  (n)  Faviell  r.  Eastern  Counties 

513.  Bailway  Co.,  2  Ex.  344. 

s  s 
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terms  as  seem  equitable,  as  that  a  plaintiff  shall  undertake 
not  to  bring  an'  action  on  the  award,  the  defendant  having 
previously  entered  into  a  bond  with  sureties  to  abide  the 
event  of  such  an  action  (o). 

If  the  award  be  shown  to  be  invalid  on  showing  cause 
against  the  rule  for  an  attachment,  the  court  will  often  refer 
the  award  back  to  the  arbitrator  for  amendment  (^>). 

Ah  in  case  of  an  attachment,  the  rule  will  not  be  drawn  up 
without  producing  and  depositing  with  the  Master  the 
original  award  (5'). 

Though  to  warrant  execution  under  the  statute,  the  rule 
must  state  on  its  face  the  amount  of  the  money  which  it 
directs  to  be  paid,  yet  when  a  rule  directs  costs  to  be  paid, 
it  need  not  specify  their  amount  in  order  to  receive  the 
benefit  of  the  Act ;  for  costs  stand  on  a  different  footing  from 
other  sums  payable,  and  execution,  it  seems,  may  issue  on  the 
rule  as  soon  as  the  ofHcer  of  the  court  has  ascertained  how 
much  is  due  for  them  (r).  These  observations  respecting 
costs  do  not  apply  to  the  case  of  costs  payable  under  an 
award,  and  already  taxed  by  the  Master,  and  demanded  by 
the  party  before  the  motion  for  the  rule ;  for  their  amount 
must  be  stated  in  the  rule. 

When  the  award  orders  money  to  be  paid  on  a  specified 
day  with  interest  to  that  day,  the  rule  will  be  granted  for 
the  payment  of  the  amount  and  interest  up  to  the  day,  but 
not  beyond ;  though,  in  an  action  on  the  award,  a  jury  might 
have  given  further  interest  (s). 

Though  a  year  and  a  day  have  elapsed  since  the  malting 
of  a  rule  ordering  the  payment  of  money  or  costs,  no  scire 
facias  or  special  application  to  the  court  is  necessary  to 
authorize  the  issuing  of  execution  (t). 

II.  Rule  to  deUvcr  land  under  the  Common  Law  I^^ocedurc 
Act,  18.54f.] — By  the  Common  Law  Procedure  Act,  1854,  the 
17  &  18  Vict.  c.  125,  8.  IG,  "when  any  award  made  on  any 


{n)  Mendoll  r.  Tyrrell,  I  Dowl. 
X.  S.  453  ;  S.  C.  9  M.  &  W.  217. 

(vO  Sue  P.  II.  ch.  10,  s.  1, 
1).  402. 

(r/)  Davis  V.  Potter,  21  L.  J. 
Q.  B.  134. 

(?•)  Jones  r.  Williams,  8  M.  & 


W.  349 ;  Hodson  c.  ratterson,  4 
M.  &  G.  333;  AVright  r.  Bur- 
roughea,  2  D.  &  L.  94. 

(s)  Doe  d.  Moody  r.  Squirv,  2 
Dowl.  N.  S.  327. 

(0  Spooner  r.  Payne,  12  Jar. 
282. 
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such  submission,  document,  or  order  of  reference  as  aforesaid,   Part  III. 
directs  that  possession  of  any  lands  or  tenements  capable  of  ^  * 

being  the  subject  of  an  action  of  ejectment,  shall  be  delivered  ^  ^^^^^ 
to  any  pai'ty,  either  forthwith  or  at  any  future  time,  or  that  forced  as  a 
any  such  pai*ty  is  entitled  to  the  possession  of  any  such  lands  j^^^^^^t^^* 
or  tenements,  it  shall  be  lawful  for  the  court  of  which  the  ment. 
document  authorizing  the  reference  is  or  is  made  a  rule  or 
order,  to  order  any  party  to  the  reference  who  shall  be  in 
possession  of  any  of  such  lands  or  tenements,  or  any  person  in 
possession  of  the  same,  claiming  under  or  put  in  possession 
by  him  since  the  making  of  the  document  authorizing  the 
reference,  to  deliver  possession  of  the  same  to  the  party 
entitled  thereto,  pursuant  to  the  award ;  and  such  rule  or 
order  to  deliver  possession  shall  have  the  effect  of  a  judgment 
in  ejectment  against  every  such  party  or  person  named  in  it, 
and  execution  may  issue  and  possession  shall  be  delivered  by 
the  sheriff  as  on  a  judgment  in  ejectment." 

III.  Enforcing  aivard  under  ihe  Rmhvay  Companies  Arhi-  l|ailway 
tration  Act,  1859.]— By  this  Act,  the  22  &  23  Vict.  c.  59,  Arbit^*"* 
s.  26,  it  is  enacted,  that  "full  effect  shall  be  given  by  all  the  tion  Act. 
superior  courts  of  law  and  equity  in  the  United  Kingdom, 
according  to  their  respective  jurisdiction,  and  by  the  com- 
panies respectively,  and  otherwise,  to  all  agreements,  refer- 
ences, arbitrations,  and  awards,  in  accordance  with  this  Act : 
and  the  performance  or  observance  thereof  may,  when  the 
courts  think  fit,  be  compelled   by  distress  infinite  on  the 
property  of  the   companies  respectively,  or  bj*"  any  other 
process  against  the  companies  respectively,  or  their  respec- 
tive  property,  that  the  courts,  or  any  judge  thereof,  shall 
direct,  and,  where  requisite,  frame  for  that  purpose/' 


s  s  2 


CHAPTER  VIII. 

ENFORCING  THE  AWARD  BY  PROCEEDINGS  IN  THE 

CAUSE  REFERRED. 

Tart  III.   It  is  often  convenient  for  a  party  in  wliose  favour  the  arbi- 

^  irator  has  determined  the  cause  referred,  to  enforce  the  award 

Coutenta     \^y  issuing  execution  in  the  cause  for  the  money  or  costs 

eighth         awarded,  instead  of  applying  for  an  attachment,  or  a  rule 

chapter.      xxiiidv  the  Statute  of  Victoria  on  the  award  itself;  as  these 

latter  courses  would  frequently  be  more  dilatory,  and  cannot 

be  obtained  without  a  personal  demand  of  payment  of  the 

money  due,  a  thing  sometimes  difficult  to  effect,  and  not 

necessary  when  proceeding  in  the  cause. 

This  chapter,  therefore,  is  confined  to  investigating,  in  its 
separate  sections,  under  what  circumstances,  and  in  what 
manner,  a  verdict  may  be  entered,  costs  taxed,  judgment 
signed,  and  execution  issued  in  the  cause,  according  to  the 
eifect  of  the  award. 

But  reference  must  now  be  had  to  the  Judicature  Acts 
1873  and  1875,  and  the  orders  and  rules  made  pursuant  to 
them. 


SECTION  I. 

Entering  the  verdict  pursuant  to  the  awabd. 

l^AiiT  III.  When  a  cause  is  refered  at  Nisi  Prius,  and  a  verdict  taken 
^'^^"'"'  '  subject  to  the  reference,  the  award  of  the  arbitrator  respecting 
Award  in    the  cause  stands  in  the  place  of  the  finding  of  the  jury,  and  is 

the  cause       .    ••  ...  . 

aaa  foUowcd  with  similar  consequences.     The  verdict  may  be 

verdict       entered,  the  costs  may  be  taxed,  judgment  may  be  signed, 

and  execution  may  be  issued,  for  the  amount  found  due  in  the 
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cause,  and  for  that  portion  of  the  costs  of  the  cause  to  which,    Part  iir. 
under  the  submission  and  award,  the  party  is  entitled  (a).       ^'  ^'"^' "'  ^' 

In  one  instance  the  arbitrator  was  to  make  two  awards,  in  Enforcing 
the  first  of  which  Tie  was  to  state  a  case  for  the  court,  and  by^^(K* 
assess  contingent  damages ;  in  the  second  he  was  to  dispose  ^^^^^  con- 
of  the  remaining  matters,  but  payment  under  the  first  award  gubmis- 
was  not  to  be  enforced  until  the  final  award  was  made.   The  "^"^ 
first  award  was  made,  the  case  stated  and  decided   by  the 
court,  and  damages  found  for  the  plaintiff  on  such  decision. 
No  second  award  was  ever  made,  and  the  time  had  elapsed 
for  making  it.     The  court  set  aside  the  judgment  entered  by 
the  plaintiff  in  the  action  subsequently  to  get  his  costs,  on  the 
ground  that  it  was  an  enforcing  payment  contrary  to  the 
terms  of  the  reference  (6). 

We  have  previously  seen  what  sort  of  finding  by  the  arbi- 
trator will  authorize  the  party  in  entering  a  verdict  (c). 

Where  no  verdict  is  taken  on  the  reference,  and  the  arbi- 
trator is  not  empowered  to  order  a  verdict  to  be  entered,  or 
being  empowered,  has  not  thought  fit  to  direct  the  entry  of 
a  verdict,  judgment  cannot  be  signed  either  for  the  amount 
awarded  or  the  costs  (d). 

The  plaintiff  can  take  no  advantage  from  the  pro  forma  Pro  foma 
verdict  taken  at  Nisi  Prius,  except  what  the  award  gives  him.  ^ow^far 
Where,  after  directing  a  verdict  to  be  entered  for  the  plaintiff  available, 
on  the  several  issues,  the  arbitrator  awarded  to  him  a  gross 
sum  by  way  of  damages  in  respect  of  the  cause  and  of  other 
matters  in  difference,  the  court  held,  that  although  the  pro 
forma  verdict  was  not  vacated,  the  plaintiff  could  not  avail 
himself  of  it  in  any  way,  for  there  were  no  means  of  ascer- 
taining how  much  of  the  damages  was  due  in  respect  of  the 
cause  (c).     It  was  also  said,  there  would  be  a  difficulty  about 
taxing  the  costs  of  the  cause,  as  no  distinct  damages  were 
<nven  in  the  cause;   but  though   they  could  not   be  taxed 
on  the  verdict,  and  enforced  by  execution,  they  might,  it 
seems,  be  taxed  on  the  rule  of  court  founded  on  the  order 

(rt)  Borrowdale  v.  Kitchener,  3  (0  See  P.  II.  ch.   G,  s.  3,  d.  2, 

B.  &  P.  244  ;  Lee  v,  Lingard,  I  p.  347. 

East    4(X) ;  Cromer  v,  Churt,  15  (d)  (Trumly  v.  Wilson,  7  Taunt. 

M.  &  W.  310  ;  S.  C.  15  L.  J.  Ex.  699. 

263.  (<-')    Taylor   v.   Shuttlewortb,   6 

(b)  Wood  t?.  The  Copper  Miners'  Bing.  N.  C.  277  ;  Tayler  v,  Mar- 
Company,  24  L.  J.  C.  P.  34.  ling,  2  M.  &  G.  55. 


630 


EXECUTION  IN  THE  CAUSE  BEFEKKED. 


Part  III.    of  Beference,  *nd  be  recovered  by  attachment,  or  by  execution, 
-"""•"•'•  under  the  1  &  2  Vicfc.  c.  110  (/). 


Practice 
as  to 
entering 
verdict. ' 


No  appli- 
cation tn 
court 
necessary. 


Submis- 
sion made 
rule  before 
motion. 


Before  the  Judicature  Acts,  on  a  reference  at  Nisi  Prius  the 
officer  made  a  minute  on  the  panel  of  the  verdict  given  by 
the  jury  for  the  specified  amount  of  the  damages  subject  to 
the  award,  and  he  took  a  full  note  of  the  terms  of  the  refer- 
ence in  his  minute-book,  if  there  were  any  special  terms.  He 
detained  in  his  own  hands  the  Nisi  Prius  record  until  the 
award  was  made.  In  order  to  proceed  to  judgment  and  execu- 
tion, the  party  entitled  to  the  verdict  must  have  made  the 
order  of  Nisi  Prius  or  other  submission  a  rule  of  court.  On  his 
producing  the  certificate  or  award  in  his  favour,  the  clerk  of 
assize  or  associate  would  tben  deliver  to  him  the  Nisi  Prius 
record,  having  first,  in  causes  tried  at  the  assijfcs,  entered  the 
postea  on  it  for  the  amount  of  the  sum  awarded  (jj). 

In  strictness,  it  was  the  duty  of  the  associate  to  enter  the 
postea  in  all  cases,  but  in  causes  in  the  Queen's  Bench  or  Ex- 
chequer, tried  at  the  sittings  in  London  or  Middlesex,  the 
record  was  frequently  delivered  out  without  the  postea,  which 
was  in  such  case  entered  by  the  attorney  of  the  successful 
party  (A).  In  the  Common  Pleas,  the  practice  was  for  the 
associate  to  enter  the  postea  in  all  cases  (i). 

No  application  to  the  court  was  necessary  to  entitle  the  suc- 
cessful party  (/c),  or  (when  the  submission  provided  that  death 
should  not  revoke  the  arbitrators  authority)  the  personal 
representative  of  a  successful  party  who  died  before  the 
making  of  the  award  (/),  to  have  the  verdict  entered  pur- 
suant to  the  award,  or  to  have  the  postea  delivered  up  (m). 

It  seems  the  submission  must  have  been  made  a  rule  of  court 
before  the  court  would  entertain  any  motion  respecting  the 
entering  of  the  verdict  (n). 


(/)  Taylor  v.  Shuttleworth,  6 
Bing.  N.  C.  277  ;  Tayler  v.  Mar- 
ling, 2  M.  &  G.  55. 

{(J)  2  Archb.  Pr.  1260,  7th  ed.  ; 
Kenriek  v.  Phillips,  7  M.  &W.  415. 

(/<)  See  the  statement  as  to  the 
practice  in  1  .  Archb.  Pr.  328, 
7  th  ed. 

(i)  Ex  relatione  of  the  Asao- 
oiate's  offtcer. 


{k)  Borrowdale  v.  Hitchener,  3 
B.  &  P.  244. 

(0  Lewis  r.  Winter,  W.  W.  k 
D.  47. 

(?7i)  Grimes  v.  Naiah,  IB.  &  P. 
410.    See  Platt  p.  Hall,  2  M.  &  W. 

m\. 

(«)  Kirkns  v.  Hodgson,  8  Taunt 
733;  S  C.  3  Moore,  64. 


TAXING  THE  COSTS.  631 

If  there  be  a  positive  award  of  a  verdict  in  favour  of  one    Pabt  III. 
party,  and  then  on  the  facts  stated  an  hypothetical  and  con-  ^•^^^'•^' 
ditional  award  of  a  verdict  in  favour  of  the  other  in  case  the  Award  of 
court  should  determine  for  the  latter  the  point  of  law  raised  conditional 
on  the  facts,  the  one  for  whom  the  award  positively  deter-  ^^  decision 
mines  the  cause  need  not  make  any  application  to  the  court, 
but  may  enter  a  verdict,  sign  judgment,  and  issue  execution, 
asif  there  were  no  point  of  law  raised  (o).  Whereas,  the  other 
party  can  only  take  advantage  of  the  po.ssible  provision  in  his 
favour  by  application  to  the  court  to  enter  the  verdict  for 
him ;   and  this  application   must  be  made  within  the  time 
allowed  for  motions  to  set  the  award  aside,  since  it  is  in  effect 
a  motion  to  set  aside  the  positive  determination  of  the  arbi- 
trator, and  to  substitute  another  (j)). 

We  have  elsewhere  considered  how  far  the  courts  will 
permit  a  party  to  have  a  verdict  entered  up  for  him  when  the 
arbitrator  has  awarded  that  he  is  entitled  to  the  verdict,  if 
the  court  decide  in  his  favour  a  point  of  law  properly  raised 
in  the  award  (q). 

A  rule  may  be  applied  for  in  the  alternative  either  to  set  Rule  to 
aside  the  award,  or  to  enter  the  verdict  according  to  the  verdict  or 
opinion  of  the  court  on  the  facts  found  in  the  award  (r).  set  aside 

.  -  J.  award. 

Where  the  arbitrator  had  awarded  damages  generally,  the    .       ,. 

°      °  1       Amending 

court  on  one  occasion  rejected  an  application  to  amend  the  verdict  by 
entry  of  the  verdict  by  entering  it  on  such  of  the  alleged  notes^*^'^* 
breaches  of  contract  as  were  proved  according  to  the  arbi- 
trator's notes,  holding  that  they  could  make  no  order  respect- 
ing the  notes  of  an  arbitrator  any  more  than  of  a  judge  (s). 


SECTION  11. 

TAXING  THE  COSTS  OF  THE  CAUSE. 

This  section  must  be  read  having  reference  to  the  orders  i*abt  ill. 
and  rules  made  under  the  Judicature  Acts  1 873  and  1875.       J — H-l 

(o)  Scott  V.  Van  Saudau,  6  Q.  B.  (q)  See  P.  II.  oh.  5,  s.  8,  d.  6, 

237  ;  Anderson  v.  Fuller,  4  M.  &  p.  315. 

W.  470.  (r)  Anderson  r.  Fiijler,  4  M.  & 

(p)  Anderson  v.  Fuller,  4  M.  &  W.  470. 

W.  470  ;  Paxtou  v.  Great  North  (*)  ScouguU  i.  Campbell,  1  Chitt. 

of  England  Railway  Company,  8  283. 
Q.  B.  938. 
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Part  III. 
0.  VIII.  s.  2. 


rn 


Taxing 

th«  COBtfl. 


Of  the 

C.lUbO. 


Of  the 
reference. 


C*<)3tH  of 

Rpecial 
oAsc,  costa 
of  cause. 


After  giving  notice  of  the  taxation  of  costs,  the  practice 
was  for  the  attorney  of  the  succeasful  party  to  take  the  postea 
with  the  verdict  entered  upon  it  according  to  the  award,  as 
above  directed  (t),  together  with  the  rule  making  the  submis- 
sion a  rule  of  court,  and  the  award  and  the  papers  in  the  cause, 
to  one  of  tlie  Masters,  who  would  thereupon  mark  the  postea, 
and  tax  the  costs,  and  sign  judgment  (w). 

The  costs  of  the  cause  are  properly  taxed  on  the  postea, 
as  in  the  case  of  an  ordinary  verdict.  We  have  before  seen 
that  the  costs  of  the  reference  are  costs  of  the  cause  when 
the  arbitrator  has  only  to  certify  (x).  The  costs  of  the 
reference,  which  are  ordinarily  costs  as  between  party  and 
party  (y),  should  strictly  be  taxed  on  tlie  rule  embodying 
the  submission  ;  but  by  consent  of  parties  to  save  expense, 
the  costs  both  of  the  cause  and  of  the  reference  are  fre- 
quently included  in  one  allocatur,  and  marked  on  the  postea. 
No  affidavit  is  required  to  verify  the  award.  But  if  only  a 
copy  of  the  award  were  produced,  and  the  adverse  party 
objected  to  the  taxation,  tlie  !Master  would  probably  decline 
to  proceed  except  under  the  direction  of  the  court  or  a 
judge  (^). 

On  the  trial  of  an  action  a  verdict  was  taken  by  consent, 
subject  to  a  special  case  to  be  stated  by  A.  B.,  who,  in  the 
event  of  the  court  deciding  in  favour  of  the  plaintiffs,  was 
thereby  empowered  to  direct  for  what  amount  the  verdict 
should  be  entered,  and  to  whom  the  cause  and  all  matters  in 
difference  between  the  parties  were  thereby  referred,  subject 
to  the  special  case,  the  costs  of  the  action  to  be  taxed  to 
abide  the  event  of  the  award,  and  the  costs  of  and  incident 
to  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  Many  meetings  were  held  before  the  special  case 
was  settled.  It  divided  the  plaintiffs'  claim  into  six  parts, 
as  to  foiu'  of  which  the  court  decided  for  the  plaintiffs,  but  sis 
to  the  last  two  for  the  defendants.  The  case  was  thereupon 
sent  to  the  arbitrator,  who  directed  a  verdict  for  the  plain- 
tiffs  with   damages,  and   ordered   that   "  the  costs  of  and 


{t)  See  last  section,  p.  630. 

(u)  2  Archb.  Pr.  1261,  7th  ed. 

(x)  Sim  V.  Edwai-ds,  25  L.  J. 
C.  P.  174;  S.  C.  17  C.  B.  527. 
Ante,  P.  II.  ch.  7,  s.  1,  p.  364. 


(y)  .Eccles  v,  Blackburn,  30  L.  J- 
M.  0.  358. 

(z)  Ex  relatione  of  a  Master  of 
the  Court  of  Queen's  Bench. 
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incident  to  the  reference  and  award  should  be  paid  and  borne  Part  III. 
by  the  defendants."  The  Master  disallowed  to  the  plaintiffs  ' 
all  costs  incurred  by  them  incident  to  that  portion  of  their 
demand  comprised  in  the  5th  and  6th  heads  of  claim  up  to 
the  time  of  the  judgment  of  the  court  upon  the  special  case, 
.and  allowed  to  the  defendants  their  costs  of  and  incident  to 
those  two  heads,  on  the  ground  that  the  costs  up  to  the 
judgment  on  the  special  case  were  costs  in  the  action,  and 
that  the  reference  did  not  commence  until  after  the  judg- 
ment. The  Court  of  Common  Pleas  held  that  the  blaster 
was  right  in  his  taxation  (a). 

In  an  action  for  slander,  to  the  second  count  for  calling  Costs  ou 
the  plaintiff  a  thief,  the  defendant  pleaded  a  plea,  alleging  tivefindin<T 
three  separate  instances  of  theft.     The  arbitrator  found  for  ^^  tioubie 
the  plaintiff  with  damages  on  the  fii'st  count,  and  on  the 
issue  on  the  plea  to  the  second  count  he  found  that  so  much 
of  the  plea  as  related  to  one  of  these  instances  of  theft  was 
proved,  and  that  the  rest  of  the  plea  was  not  proved. 

It  was  held  in  the  Court  of  Common  Pleas,  dissenting  in 
some  measure  from  the  principle  of  Biddulph  v.  Ohaonber- 
layne  (6),  that  on  taxation  the  Master  ought  to  allow  the 
plaintiff  no  costs  of  any  part  of  the  plea  of  justification,  and 
the  defendant's  costs  only  of  the  part  of  the  plea  found 
to  be  true,  including  costs  of  evidence  applicable  to  such 
part,  though  also  applicable  to  the  rest  of  the  plea ;  but  not 
costs  of  any  evidence  applicable  only  to  that  part  of  the  plea 
which  was  found  to  be  untrue  (c). 

Where  a  verdict  was  taken,  subject  to  a  reference  to  an 
arbitrator  to  find  the  facts  and  state  a  special  case,  the  costs 
of  the  reference  and  arbitration  and  special  cases  to  be  cosis 
in  the  cause,  and  to  abide  the  event  of  the  award;  the 
arbiti-ator  found  the  first  issue  for  the  defendant,  and  stated 
the  case.  Judgment  was  given  thereon  for  the  plaintiff  in 
the  court  below,  but  reversed  in  the  Exchequer  Chamber. 
The  Master  allowed  no  general  costs  to  either  party ;  but 
having  regard  to  s.  145  of  the  Common  Law  Procedure 
Act,  1852,  allowed  the  plaintiff  the  costs  of  the  trial  of  the 


(a)    Edwards     v.     The    Great  (6)  17  Q.  B.  351. 

Western  Railway    CompaDy,    12  (c)  Reynolds  v,  Harris,  28  L  J 

C.  B.  419.  C.  P.  26  ;  S.  C.  .3  C.  B.  N.  S.  267. 
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Part  III.    issues  of  fact,  that  is,  all   the  costs   commencing  at  the 

1 '        drawing  up  of  the  issue  until  the  direction  of  the  court  below 

to  enter  the  verdict.  He  allowed  to  the  plaintiff  the  costs  of 
the  reference,  special  case,  and  argument.  He  allowed 
neitlier  party  any  costs  in  en-or,  and  no  costs  at  all  to  the 
defendant    The  court  held  that  he  had  decided  rightly  {d). 

An  important  distinction  affecting  the  taxation  of  costs  has 
been  previously  noticed  between  tho  case  whore  a  verdict  is 
taken  subject  to  a  reference,  and  where  the  action  is  referred 
before  issue  joined,  when  costs  abide  the  event  (<?). 
Costs  of  When  a  witness  is  rejected  by  an  arbitrator,  the  costs  of 

his  attendance  either  at  the  assizes,  when  the  cause  was 
referred,  or  before  the  arbitrator,  will  not  be  allowed  by 
the  Master  in  taxing  the  costs  as  between  party  and  party  (/). 

It  was  held,  without  reference  to  the  rules  under  the  Judi- 
cature Act,  that  the  costs  of  an  accountant  in  examining  the 
defendant's  books  at  the  request  of  the  plaintiff  could  not  be 
allowed  the  plaintiff  as  costs  of  the  cause,  even  though  the 
accountant  was  by  consent  appointed  by  the  arbitrator,  and 
time  was  saved  on  the  reference  by  his  labours,  and  the 
accountjvnt  was  called  by  this  Act,  as  a  witness,  as  such  costs 
were  in  fact  costs  of  preparing  a  witness  {ff). 

But  the  rule  under  the  Judicature  Act  on  this  subject  has 
been  more  recently  decided  to  apply  to  common  law 
actions  as  well  as  to  suits.  And  by  Order  vl,  Sched.,  Rule 
8,  of  the  Additional  Eules  of  the  Judicature  Act,  1875,  it  is 
provided  that  in  taxing  costs  '^  such  reasonable  charges  and 
expenses  as  appear  to  have  been  properly  incurred  in 
procuring  evidence  are  to  be  allowed/*  This  rule,  which 
follows  the  old  practice  of  Chancery,  differing  from  that  of 
the  common  law  courts,  now  authorizes  the  Masters  in 
taxing  costs  in  actions  at  common  law  to  allow  the  costs 
of  qualifying  witnesses,  to  enable  them  to  give  evidence;  as, 
for  instance,  the  expenses  of  surveyors  inspecting  premises, 
on  the  condition  of  which  they  arc  afterwards  examined  as 
witnesses  (jf). 

(d)  Whaley  v.  Laing,  5  H.  &  N.  C.  B.  229. 

400  ;  S.  C^  20  L.  J.  Ex.  313.  (ff)  Nolau  r.  Copcman,  L.  R  t' 

(f)  Sec  P.  II.  eh.  7,  a.  2,  d.  4,  p.  Q.  B.  84. 

385.  MMackley    r.    Chillingworth. 

(/)  Galloway  v.  Key  worth,  15  4G  L.  J.  N.  S.  C.  P.  484. 


TAXING   THE  COSTS.  635 

Though  the  matters  referred  be  of  very  great  importance,    Part  hi. 
and    two    counsel   attend   the   arbitrator    for   each   party,  ^•^"^'^'^' 
generally  the  costs  of  gne  counsel  only  will  be  allowed  in  the  Of  counsel 
Common  Pleas,  though  the  rule  is  not  inflexible  (A).     It  does  referenc^ 
not  seem  that  there  is  any  such  rigid  rule  in  the  other  courts 
of  law  (i). 

We  have  before  seen  how  far  the  Master  will  question  the  o^  ^^^ 
amount  of  the  arbitrator's  charges  (j ). 

In  one  case  before  the  Master,  the  plaintiffs  claimed  to  be  Costs  of 
allowed,  as  against  the  defendants,  the  other  party  to  the  ^raw*^^ 
reference,  71?.  15.5.  6(?.,  which  they  had  paid  on  taking  up  the  award, 
award,  to  the  attorneys  who  had  been  employed  by  the  arbi- 
trator to  draw  it  up.  Tliis  sum  consisted  of  521. 10^,.  the  arbi- 
trator's charges  for  four  meetings,  and  19?.  os.  Qd.   for  the 
attorney's  bill  (the  arbitrator  being  a  layman).     The  Master 
disallowed  all  of  the  attorney's  bill,  except  11.  15s.  for  the 
stamp  duty  on  the  award.     The  court  refused  to  call  on  the 
Master  to  review  his  taxation,  as  without  laying  down  any 
rule  whether  a  lay  arbitrator  be  entitled  to  charge  for  pro- 
fessional assistance  in  framing  his  award,  they  held  that 
the   charge  of  fifty  guineas  for  four  meetings  was  amply 
sufficient  to  cover  all  the  expenses  which  he  might  fairly 
Lave  incurred  in  obtaining  the  aid  of  professional  advice  (k). 

Shorthand  writers'  notes  cannot  ordinarily  be  allowed  on 
taxation  of  costs  without  consent  (/). 

What  are  properly  costs  of  the  cause,  reference,  and  award 
have  been  already  discussed  when  dealing  with  the  arbitrator's 
duties  as  to  costs  (m). 

Till  recently  there  was  a  difference  in  the  practice  of  the  How  soon 
courts  as  to  the  time  of  taxing  costs.     When  a  verdict  was  ^^  ^ 
taken  subject  to  a  reference,  the  Court  of  Common  Pleas  were 
of  opinion  that  the  coats  ought  not  to  be  taxed  until  the  time 
for  moving  to  set  aside  the  award  had  expired  (?i).  The  Court 
of  Exchequer,  however,  held,  that  where  the  award  was  made 

(h)  Siuclair  v.    Great    Eastern  C.  B.  229. 

Kail  way  Compauy,  21  L.  T.  C.  P.  (0  Crooni  ?'.  Gore,  1  H.  &  N. 

752  ;  S.  C.  L.  K.  5  C.  P.  135.  14  ;  S.  C.  25  L.  J.  Ex.  267. 

(i)  Hawkins  r.  Eigbv,  29  L.  J.  (m)  P.  II.  ch.  7,  s.  1,  p.  362. 

C.  P.  228  ;  S.  C.  8  C.  B^N.  S.  271.  (n)  Hobdell  v.  Miller,  2  Scott, 

{j )  See  P.  II.  ch.  7,  s.  1,  d.  1,  N.  K.  163  ;  Ives  v.  Jones,  10  C.  B. 

p.  364.  439  ;  Hare  v.  Fieay,  11  C.  B.  472. 

(At)  Galloway   i'.  Key  worth,   15 
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Reg.  Gen, 
H.T.1853, 
r.  170. 


Oompul- 
Bory  refer- 
ence. 


On  \i'hat 
scale  costs 
to  be 
taxed. 


after  the  four  days  from  the  return  day  of  the  distringas,  the 
plaintiff  might  get  his  costs  taxed  and  enter  judgment  at 
once  (o).  Where  no  verdict  was  taken,  it  was  conceded  in 
both  courts  that  the  Master  might  tax  the  costs  without 
waiting  for  the  expiration  of  the  time  for  setting  the  award 
aside  (p). 

This  difference  of  practice  between  the  courts  was  settled 
by  a  later  rule,  Reg.  Gen.  H.  T.,  1853,  which  provides,  Eule  170, 
*'  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time 
for  setting  aside  the  award  has  not  elapsed.*' 

By  the  (7ommon  Law  Procedure  Act,  1854,  17  &  18  Vict. 
c.  125,  s.  10,  "Any  award  made  on  a  compulsory  reference 
under  this  Act,  may,  by  the  authority  of  a  judge,  on  such 
terms  as  to  him  may  seem  reasonable,  be  enforced  at  any 
time  after  seven  days  from  the  time  of  publication,  notwith- 
standing that  the  time  for  moving  to  set  it  aside  has  not 
elapsed.*' 

On  such  a  reference  judgment  must  be  signed  before  execu- 
tion can  issue  (q).  As  the  cause  is^  not  removed  out  of  the 
court  by  the  reference,  the  costs  must  be  taxed  on  the  scale 
applicable  to  proceedings  in  the  superior  court  (r). 

If  the  award  in  an  action  on  contract  (other  than  cases 
wherein,  by  reason  of  the  nature  of  the  action,  no  writ  of  trial 
can  at  law  be  issued)  find  that  the  plaintiff  is  entitled  to 
recover  in  the  action  an  amount  that  shall  not  exceed  20/., 
and  there  be  no  certificate  that  the  cause  was  proper  to  be 
tried  before  a  judge  of  the  superior  courts,  the  Master  will 
tax  the  costs  of  the  action  on  the  reduced  scale,  and  if  he  tax 
them  on  the  higher  scale  the  court  will  order  a  reviewal  of 
his  taxation  («).  Whether  the  reference  take  place  before  or 
after  issue  joined  the  amount  awarded  is  a  sum  "  recovered" 
in  the  action  within  the  meaning  of  the  rule ;  for  the  term 
**  recovered  "  is  not  limited  to  a  recovery  by  verdict,  but  is 


(o)  (h'omcr  r.  Chiirt,  15  M.  &  W. 

310. 

(2>) .  Little  r.  Newton,  1  M.  &  G. 
1)7(J  ;  Ives  v,  Jones,  10  C.B.  429. 

(q)  Keiidil  r.  Merrett,  25  L.  J. 
C.  P.  251  ;  S.  C.  18  C.  B.  173. 
Sccllie  next  section. 

(/•)   Edwards    v.^  Edwards,    5 


C.  B.  N.  S.  536 ;  S.  V.  28  L.  J. 
C.P.  25. 

{»)  Lund  r.  Hndson,  1  D.  &  L. 
236  ;  Elleman  r.  Williams,  2  D. 
&  L.  46.  See  directiona  to  the 
Masters  of  the  superior  coints, 
H.  T.  1853,  13  C.  B.  96  ;  Walther 
t\  Mess,  7  Q.  B.  189  J  8  Q.  B.  629. 
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used  in  a  popular  and  not  strictly  legal  sense>  and  means  that   PabtIII. 
if  a  party  do  not  obtain  more  than  20i.  as  the  fruits  of  his    ' 
process,  he  is  to  be  allowed  costs  of  the  cause  according  to 
the  lower  scale  only  (Q. 

But  this  rule  does  not  apply  to  costs  of  the  reference,  for  C'o»t8  of 
though  less  than  20Z.  is  recovered  by  the  award,  no  reduction 
is  made  in  their  taxation  on  that  account  (it). 

When  a  cause  is  referred  to  arbitration  under  s.  3  of  the  ^^  of 
Common  Law  Procedure  Act,  1854,  to  a  county  court  judge,  to  county 
the  costs  are  to  be  taxed,  not  according  to  the  county  court  ?^^ 
scale,  but  according  to  the  scale  of  the  superior  court,  since 
the  reference  does  not  remove  the  proceedings  out  of  the 
superior  court  (a?). 

Though  no  damages  are  awarded  separately  in  the  cause  Taxing 
referred,  but  the  arbitrator  finds  the  issues  for  the  plaintiff,  ^f  cause 
and  awards  him  a  cross  sum  in  respect  of  the  cause  and  all  Y^***  °^ 
other  matters  together,  it  seems  that  the  costs  of  the  cause  awi^ded. 
cannot  be  taxed  on  the  verdict  taken  at  Nisi  Prius,  but  that 
they  may  be  taxed  for  the  plaintiff  on  the  rule  of  court 
embodying  the  submission  (y). 

The  Master  must  tax  the  costs  according  to  the  language  of  Taxing 
the  award.     If  the  arbitrator  order  costs  to  be  taxed  as  cording' 
between  attorney  and  client,  and  the  Master  tax  them  on  that  award. 
scale,  the  court  will  not  review  the  Master  s  taxation  on  the 
ground  that  the  arbitrator  had  no  authority  to  give  such 
costs.     The  proper  application  is  to  move  to  set  aside  the 
award  for  the  excess  {z). 

The  court  on  application  will  sometimes  direct  the  Master  Court 
how  the  costs  ai-o  to  be  taxed,  when  there  is  difficulty  in  con-  how  c^ 
st ruing  the  award  as  to  its  legal  effect  (a).  J^^^ 

Where  the  costs  of  the  cause  and  reference  were  left  to  the 
arbitrator's  discretion,  and  were  to  be  recovered  as  if  costs  in 
the  cause,  and  the  fourth  issue  in  the  cause  was  withdrawn  by 

(0  Ellemau  v.  William?,  2  D.  k  Dowl.  281  ;  Tayler  r.  Mailing,  2 

L.  46  ;  Walkn  v.  Smith,  G  Dowl.  M.  &G.  55. 

103.  ('0  Bartle  v.  Miisgrave,  1  Dowl. 

(ii)  Holland  V.  Vincent,  9  Ex.  N.  S.  325.    See  P.  IL  cb.  7,  s.  1, 

274  ;  Nicholson  v.  Sykes,   9   Ex.  d.  3,  p.  368,  duty  of  arbitrator  in 

357.  awarding  costs. 

(x)  ESwaiils    r.    Edwards,    28  (a)  See  Reynolds  v.  Harris,  28 

L..  J.  C.  P.  25.  L.  J.  C.  P.  26;  S.  C.  3  C.  B.  N.  S. 

'    (y)  Taylor  v.  Sbnttleworth,  8  267. 
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PAHf  III.    consent,  but  the  arbitrator  was  to  decide  on  the  costs  of  the 

C  VIII.  8  2 

J U  cause,  as  if  it  had  remained,  and  the  award  ordered  the  verdict 

to  be  entered  on  the  first  and  second  issues  for  the  plaintiff 
with  nominal  damages,  and  for  the  defendant  on  the  third, 
and  did  not  notice  the  fourth  ;  the  court  directed  the  Master 
to  tax  the  costs  of  the  first  and  second  issues  for  the  plaintiff, 
and  of  the  third  for  the  defendant,  and  to  disallow  to  either 
party  the  costs  of  the  fourth  issue  (J). 

On  the  reference  of  an  action  on  the  case  after  issue  joined 
where  the  declaration  contained  three  counts,  to  each  of  which 
the  defendant  had  pleaded  several  pleas,  going  to  the  whole 
cause  of  action  in  each,  the  arbitrator  awarded,  that  the  plain- 
tiff had  good  cause  of  action  in  respect  of  the  second  count, 
and  was  entitled  to  certain  damages  on  it,  but  that  he  had  no 
cause  of  action  in  respect  of  the  first  and  third  counts.  The 
Master  feeling  a  difliculty  in  taxing  the  costs,  the  issues 
raised  on  the  pleas  not  being  determined  by  the  award ;  the 
court  on  the  application  of  the  plaintiff,  who  contended  that 
the  finding  on  the  second  count  in  the  plaintiff's  favour 
was  a  substantial  decision  for  him  of  the  issues  raised  on 
the  pleas  to  that  count,  and  who  expressed  his  willingness 
to  allow  the  defendant  the  costs  of  the  issues  on  the  pleas 
to  the  other  two  counts,  which  the  award  had  not  deter- 
mined, ordei'ed  the  Master  to  tax  the  plaintiff  his  costs  in 
the  cause  upon  his  allowing  the  costs  of  the  first  and  third 
counts,  and  of  the  issues  relating  to  them,  to  be  taxed  for  the 
defendant  (c). 
Award  An  award,  in  assumpsit  on  a  special  count,  and  also  on  a 

a^iguouB,  general  count,  ordered  the  defendant  to  pay  to  the  ])laintiff  a 
not  re-  certain  sum  ;  the  Master  having  taxed  the  costs  on  all  the 
issues  for  the  plaintiff,  the  court,  on  a  motion  to  order  a  review 
of  the  taxation,  discharged  the  rule  :  as  on  such  an  applica- 
tion the  burthen  lay  on  the  applicant  to  show  that  the  Master 
was  wrong,  and  it  was  merely  ambiguous  whether  the  finding 
of  the  arbitrator  applied  to  the  special  count  as  well  as  the 
general  count,  and  there  had  been  no  application  to  set  j^ide 
the  award  for  the  objection  ((/). 


(6)  AUenby  v.  Proudlock,  4  A.  &      L.  782. 
E.  326.  {a)  Reunie  v.  Millp,  6  Buig.  N. 

(c)  WiUiamson  r.  Locke,  2  D.  &      C.  249. 
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When  a  submission  by  consent  may  be  made  a  rule  of  Part  ill. 

f^     T'TTT    ft    ^ 

court,  it  is  one  of  the  consequences,  that  the  Master  of  the  .'    .  '  '  ' 
court  has  authority  to  tax  the  costs  of  the  reference  and  "Wliere 

•^  BUDmi88lon 

award  (c).  made  ml© 

A  cause  in  the  Exchequer  was  referred,  and  the  submission  ^^^^^^^^ 
provided  for  its  being  made  a  rule  of  the  Court  of  King's  power  to 
Bench,  and  the  arbitrator  awarded  costs  to  be  taxed  by  the  ^^\ 
Master  in  the  Exchequer ;  the  Court  of  Exchequer,  though  costs,  bub- 
there  was  a  suggestion  of  collusion  between  the  attorneys  to  JJ^^^ 
allow  excessive  costs,  refused  to  review  the  Master's  taxation,  another 
saying  that  they  had  no  jurisdiction  over  him,  as  the  reference  ^^ 
not  being  made  by  that  court,  he  did  not  act  as  their  officer 
in  taxing  the  costs ;  but  they  intimated  it  might  probably 
form  a  ground  for  setting  aside  the  award  in  the  Court  of 
King's  Bench  (/). 

When  there  are  two  defendants  in  a  cause  referred,  and  the  Taxing 
costs  of  the  cause  are  to  abide  the  event,  it  seems  very  doubt-  ^j^  ^^\^^ 
ful  whether  there  can  be  a  separate  taxation  of  costs  for  defendants 

-,,.,,.  ^  separately. 

each  deiendant  (g). 

When  the  award  is  in  the  plaintififs  favour,  and  the  defen- 
dant has  to  pay  the  costs  of  the  cause,  and  of  the  reference 
and  award,  the  Master  should  make  out  two  allocaturs,  one 
for  the  costs  of  the  cause,  and  the  other  for  the  costs  of  the  Costs  of 
reference  and  award  ;  for  if  the  judgment  be  entered  up  for  ref^nce 
a  less  amount  of  costs  than  that  specified  in  the  allocatur,  it  separately, 
may  be  set  aside;  and  judgment  cannot  properly  be  entered  o^y^p"^' 
up  for  the  costs  of  the  reference  and  award,  but  only  for  the  costs  of 
costs  in  the  cause;  though  if  the  costs  of  the  cause  and  refer-  ^ 
ence  and  award  be  taxed  together  in  one  allocatur,  and  judg- 
ment be  entered  u^)  for  the  whole  amount,  it  is  only  an 
irregularity,  which  will  be  cured,  unless  the  application  to 
sot  aside  the  judgment  bo  made  in  reasonable  time,  or  if  the 
defendant's  attorney  have  consented  to  the  taxing  of  all  the 
costs  together  (/«). 

In  an  action  for  work,  &c.,  the  plaintiff  claimed  a  balance  of  When 
373Z.    The  defendant  paid  200i.  into  court,  under  Order  xxx.,  jq™  court 


(e)  Bhear  v.  Harradiue,  7  Ex.  (^)  Dickins  v.  JatVis,  5  B.  &  V. 
269.;  S.  C.  21  L.  J.  Ex.  127.  528. 

(f)  Chapman  v,  Lansdowti,  1  (A)  Bignall  v.  Gale,  3  M.  &  G; 
Anst.  273.  859.    See  ante,  p.  d32. 
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BatisfiuB 

])laintiff'8 

claim. 


Fresh 
taxation 
after  refer- 
ence back. 

Reference 
back,  costs 
of  abortive 
award. 


R.  1,  made  under  the  Judicature  Acts,  and  gave  notice  in 
Form  5,  Appendix  B.,  that  that  sum  is  sufficient  lo  satisfy 
the  ))laintift"s  claim.  The  plaintiff  took  it  out  under  Order 
XXX.,  R.  3,  but  did  not  give  the  notice  under  Order  xxx., 
R.  4,  nor  any  other  notice.  The  cause  was  afterwards  referred 
under  the  Common  Law  Procedure  Act,  1854  to  the  certifi- 
cate of  an  arbitrator,  "  the  costs  of  the  cause  to  abide  the 
event,"  and  pleadings  were  delivered  on  either  side.  The 
arbitrator  certified  that  the  200/.  paid  into  coui"t  was  suffi- 
cient to  satisfy  the  plaintiff's  claim.  It  was  held  that  as  tlie 
200i.  was  paid  in  generally,  and  as  the  plaintiff  recovered 
nothing  beyond  that  sum,  the  plaintiff  was  not  entitled  even 
to  the  costs  of  action  up  to  the  time  of  taking  the  money 
out  of  court ;  but  that  the  defendant  was  entitled  to  the  costs 
of  tlie  action  from  the  commencement  (i). 

After  a  reference  back,  the  taxation  of  costs  of  the  refer- 
ence made  on  the  original  awai'd  becomes  inoperative.  There 
must  be  a  second  taxation  after  the  new  award  is  made  (j). 

If  an  award  being  defective  is  referred  back  and  a  new 
award  made,  giving  the  plaintiff  the  costs  of  the  reference 
he  is  not,  according  to  a  decision  in  the  Exchequer,  entitled 
to  all  the  costs  of  the  abortive  award,  such  as  the  stamp 
and  expense  of  execution,  but  these  being  wholly  thrown 
away,  ought  to  be  borne  equally  by  each  party  (A). 


SECTION  III. 


Pabt  III. 
c.  Tin.  s.  8. 

No  rule 
for  judg- 
ment 
requisite. 


SIGNING  JUDGMENT  PURSUANT  TO   THE  AWARD. 

Formerly  it  was  sometimes  held  to  be  necessaiy,  and  some- 
times not,  to  obtain  a  rule  to  sign  judgment,  before  judgment 
could  be  signed  or  execution  issued  on  the  verdict  entered 
pursuant  to  the  award  (/).     But  by  the  rules  made  pur- 


(A  T-iangi-idge  v,  CjiinpLelJ,  L. 
R.  2  Ex.  D.  281. 

{])  Johnson  v.  Latham,  20  L.  J. 
Q.  B.  236. 

(k)  Blair  i\  Jones,  6  Ex.  701. 

(Q  Haywarda  v.  Ribbiius,  4 
East,  309  ;  Lee  v,  Lingard,  1  East, 


400  ;  IlipgiuEon  r.  Nesbitt,  1  B.& 
P.  97  ;  Borrowdale  r.  Hitchener, 
3  B.  &  P.  244  ;  Kettle  r.  (irove, 
Biinies,  57 ;  Read  r.  Garoelt, 
Bnmes,  59 ;  Ilall  r.  Mister,  1 
Salk.  S4. 
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suant  to  the  Common  Law  Procedure  Act,  1852,  Reg.  Gen.   PartIII. 

Hil.  T.  1853,  R.  55,  "  no  rule  for  judgment  shall  be  necessary ;  J L  _" 

and  after  the  return  of  a  writ  of  inquiry,  judgment  may  be  ^s-  ^^n. 
signed  at  the  expiration  of  four  days  from  such  return." 
Now,  however,  the  rules  as  to  signing  and  entering  judgments 
under  the  Judicature  Acts  must  be  consulted  (?h). 

According  to  the  old  practice  of  the  Common  Pleas,  when  a  When 
verdict  was  taken  subject  to  a  reference,  and  an  award  was  may  bo 
made  in  vacation,  whether  before  or  after  the  return  day  of  ^^s^®^ 
the  habeas  coi-pora  juratorum,  final  judgment  could  not  be 
entered  up  until  after  the  time  for  setting  the  award  aside 
had  expired  (n). 

But  it  was  held  in  the  Exchequer,  that  when  a  verdict  was 
taken,  subject  to  a  reference  at  Nisi  Prius,  and  the  award,  or 
certificate,  was  not  made  till  the  four  days  after  the  return 
day  of  the  distringas  had  expired,  the  party  in  whose  favour 
the  arbitrator  directed  the  verdict  to  be  entered,  might  at  once 
proceed  to  sign  final  judgment  and  issue  execution,  though  in 
vacation,  and  needed  not  to  wait  until  the  losing  party  had 
had  four  days  of  term  to  move  in  to  set  aside  the  award  (o).  In 
deciding  this  point  the  court  remarked  that  there  was  a  judge 
always  sitting  who  would  interfere  and  stay  execution  if 
necessary,  to  prevent  any  injustice  being  done. 

Where  a  verdict  was  taken  subject  to  a  reference  of  a 
cause  and  all  matters  in  difi*erence,  and  the  award  made  in 
vacation  directed  the  verdict  to  stand  for  the  plaintiff  for 
5^182.,  but  also  awarded  that  202L  was  due  from  the  plaintiff 
to  the  defendant  in  respect  of  the  other  matters  in  difference; 
the  Court  of  Queen's  Bench  held  that  the  plaintiff  was  en- 
titled to  sign  judgment  for  the  sum  awarded  in  the  action 
at  the  expiration  of  fourteen  days  after  the  making  of  the 
award  (p). 

A  sum  being  awarded  due,  but  pajrment  directed  to  be  Sumpaky- 
made  at  a  f utui*e  day,  it  seems  doubtful  whether  a  plaintiff  fJJ^fday. 

{m)  See  lioyd  v.  L          post,  v.  Fleay,  11  C.  B.  472.    See  the 

042.                               ewis)  previous  section  as  to  taxing  costs. 

(n)  Wilkinson    v,   Stewart,  69  (o)  Cromer  v.  Churt,  15  M.  <fe 

G.    III.,     cited    by    counsel    in  W.  310.     See  Boss  v,  Ross,  16  L. 

Thompson  v,  Jennings,  10  Moore,  J.  Q.  B.  138. 

110  ;   2  Tidd    Pr.  839,  9th  ed. ;  (p)  O'Toole  v.  Pott,  26  L.  J.  Q. 

Jones  V.  Ives,  10  C.  B.  429  ;  Hare  B.  88  ;  S.  C.  7  E.  &  B.  102. 

T  T 


C42  EXECUTION  IN  THE  CAUSE  REFERRED. 

Part  III.   (*an  sign  judgment  before  the  day  on  which  the  amount  is 
- — '-^   payable.    It  is  clear  that  he  is  not  justified  in  issuing  execu- 
tion {q). 
Signing  Exccution  cannot  issue  on  an  award  made  under  a  com- 

on^lmpul-  pulsory  reference  under  the  Common  Law  Procedure  Act, 
8ory  refer-   1854^  Without  first  signing  judgment    And  the  form  for  ji. 
/a.  No.  10  of  the  forms  issued  by  the  judges  in  Mich.  Vac. 
1854,  and  which  omits  the  statement  that  the  money  has 
been  recovered  by  judgment,  is  wrong  (r).     But  judgment 
on  such  an  award  cannot,  according  to  the  practice  of  the 
Court  of  Exchequer,  be  signed  without  leave  of  a  judge, 
before  the  time  for  moving  to  set  aside  the  award  has  expired* 
Where  a  verdict  was  taken  subject  to  a  reference  at  Nisi 
Prius,  before  the  Judicature  Act,  1873,  came  into  operation, 
with  power  to  the  arbitrator  to  direct  a  verdict  to  be  en- 
tered for  either  party,  the  award  retained  the  verdict  for  the 
defendant,  but  reduced  the  damages.     It  was  held  that  the 
plaintiff  might   enter  up  judgment  at  once  without  any 
motion  in  court ;  and  per  Brett^  J.,  that  Order  XL.,  R  3, 
has  no  application  to  references  by  order  of  Nisi  Prius, 
whether  before  or  after  the  Judicature  Acts  came  into 
force  (a). 
Entering         Where  the  order  of  Nisi  Prius  containe<1  the  usual  clause 
mentnmic    Providing  against  the  death  of  a  party  defeating  the  reference, 
pro  tunc,     and  the  plaintift*  died  before  the  making  of  the  award,  which 
directed  that  a  verdict  should  be  entered  for  the  plaintiff  with 
damages,  and  that  the   plaintiff's  executors  should   assign 
an  annuity  to  the   defendant ;    the  court  made  absolute  a 
rule  obtained  by  the  plaintiff's  executors  to  enter  up  judg- 
ment on  the  verdict,  as  of  the  term  when  the  distringas  was 
returnable,  upon  their  undertaking  to  assign  the  annuity  (O* 
Under  a  similar  submission,  the  defendant,  in  an  action  of 
trespass  quare  clausum  f regit,  having  died  before  the  making 
of  the  award,  which  directed  a  verdict  for  the  defendant,  and 
prescribed  how  a  disputed  boundary  should  in  future  run, 
though  it  was  objected  that  the  heir  might  be  affected  by  an 


{q)  Callard  v.  Paterson,  4  Taunt.  («)  Uoyd  i*.  Lewis,  46  L.  J.  C. 

318.  L.  81 ;  S.  C.  L.  R,  2  Ex.  D.  7. 

(r)  Kendil  v.  Merrett,  25  L.  J.  (0  Tjier  ».  Jones,  3  B.  &  C. 

C.  P.  251 ;   S.  C.  18  Q.  B.  173.  144. 
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award  concerning  the  boundary  of  the  land,  the  court  per-  ^^^^  ^^' 

mitted  the  personal  representative  of  the  defendant  to  enter  

up  judgment,  nunc  pro  tunc,  as  of  a  previous  term  (u). 

A  verdict  was  taken  subject  to  a  reference  at  the  Spring  Award 
Assizes,  1854.     The  plaintiff  died  in  April  after  the  reference,  laat  day  of 
The  award  was  made  on  the  last  day  of  Michalmas  Term,  *®"^- 
1854.    It  was  held  that  the  verdict  was  not  complete  until 
the  award,  and  that  the  two  months  for  entering  judgment 
did  not  begin  to  run  till  the  award  was  made ;  that  as  tho 
award  was  made  on  the  last  day  of  term,  too  late  for  entering 
judgment,  the  statute  of  Charles  II.  c.  86,  s.  1,  gave  the 
executor  the  two  following  terms  in  which  to  enter  it,  so  that 
applying  in  Easter  Term,  1855,  to  enter  judgment  nunc  pro 
tunc  as  of  the  previous  Easter  Term,  was  in  time  (v). 

Though  many  terms  often  elapse  after  the  reference  before 
the  award  is  made,  it  is  not  a  matter  of  course  to  enter  up 
judgment  as  of  the  term  next  after  the  assizes  at  which  the 
verdict  is  found  ;  but  a  special  application  for  that  purpose 
must  be  made  to  the  court,  and  if  the  special  ground  alleged 
as  the  reason  of  the  motion  be  answered  by  the  affidavits  on 
the  other  side,  the  rule  will  be  discharged  (x). 

If  the  award  be  lost,  the  court  will  nevertheless  permit  Judgment 
judgment  to  be  entered  up  pursuant  to  it  on  an  affidavit  of  award, 
its  contents  (y). 

When  no  verdict  is  taken  subject  to  the  reference,  and  the  What  form 
arbitrator  has  no  power  to  direct  one  to  be  entered,  and  the  mentwhen 
submission  provides  that  final  judgment  is  to  be  entered  up  "^  verdict. 
for  the  plaintiff  or  defendant  according  to  the  award  ;  if  the 
arbitrator  award  that  the  plaintiff  had  no  cause  of  action,  it 
seems  judgment  ought  to  be  entered  up  as  on  a  judgment  by 
,  confession  (z). 

Where  tho  order  of  reference  provided  that  the  successful  ^^^  J^ 

*  SlgD.  judg- 

party  should   be  at  liberty  to  sign  final  judgment  for  the  mentfor 
aTHQunt  which  should  be  payable  under  the  award,  and  tax  a^^^ed* 

(u)  Lewis  V,  Winter,  W.  W.  &  Price,  209. 

I>.  47.  (y)  Hill  V.  Towusend,  3  Taunt. 

{v)  Heathcote  v.  Wing,  25  L.  J.  45. 

Ex.  23.  (z)  Harding  v.  Forshaw,  1  M. 

(x)  Brook  V.  Feams,  2   Dowl.  &  W.  415,  per  Parke,  B.,  416. 
144.     See   Beeston   v.   White,  7 
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Part  III.  his  costs,  and  issue  execution  thereon  for  such  amount, 
_! — L_l  together  with  such  costs  so  to  be  taxed  ;  the  award  being  in 
the  defendant's  favour,  the  plaintiff  disputed  his  right  under 
this  clause  to  sign  judgment  and  issue  execution  fur  his  costs, 
for  strictly  speaking  there  was  no  amount  payable  to  him 
under  the  award ;  but  the  court,  looking  to  the  intention  of 
the  parties^  and  putting  a  liberal  construction  on  the  terms, 
held  that  the  clause  gave  the  defendant  the  right  to  sign 
judgment  for  his  costs  (a). 
Judgment       A  judge's  Order,  referring  an  action  of  ejectment,  directed 

meuras  on  ^^^^  *^®  ^^^^^  ^^  *^®  ^^^^  reference,  and  award,  should  abide 

a  trial.        the  event  of  the  award,  that  the  party  in  whose  favour  the 

award  should  be  made  might  sign  judgment  in  the  same 

manner  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and 

that  if  in  the  plaintiff's  favour,  he  might  issue  a  writ  of 

possession  thereon,  and  proceed  in  the  usual  way  for  costs 

on  such  judgment ;   it  was  said  by  the  court,  that  if  the 

plaintiff  recovered   on  one  only  out  of  two  demises,  the 

Entering     defendant  would  be  entitled  to  costs  on  the  other;  and 

damages  to  though  the  arbitrator  awarded  no  damages,  Coleridge,  J.| 

iud^ent    ^^^  of  opinion  that  in  signing  judgment,  the  plaintiff  might 

for  costs,     enter  it  for  a  shilling  damages,  so  as  to  warrant  the  judgment 

for  costs  (6). 
Moving  On  the  reference  at  Nisi  Prius  of  an  indictment  for  a 

men^Mi      uuisancc,  if  a  verdict  be  taken  for  the  Crown,  subject  to  tbc 
an  indict-    award,  and  the  arbitrator  leave  the  verdict  untouched,  and 

ment  re-  •  ,  .  • 

ferred.  direct  that  the  nuisance  shall  be  discontinued,  the  verdict 
remains  to  secure  performance  of  the  award,  and  the  prose- 
cutor, in  case  the  defendant  neglects  to  obey  tlie  arbitrator's 
directions,  has  the  choice  either  of  proceeding  by  attachment, 
or  of  moving  for  judgment  on  the  verdict  In  case  the  course 
is  adopted  of  calling  up  the  defendant  for  judgment,  the 
motion  should  be  made  on  affidavits,  stating  the  award,  and 
the  fact  of  the  defendant's  non-performance.  The  defendant 
should  have  notice  of  the  motion,  and  should  be  furnished 
with  copies  of  the  affidavits  on  which  the  motion  is  to  be 
made  (c). 
On  a  reference  of  any  matter  of  appeal  to  a  court  of 

(a)  Magga  v.  Yorston,  6  Dowl.      8  A.  &  E.  235. 
481.  (c)  R.  V.  Gore,  8  Dowl.  102. 

(6)  Doe  d.  Madkins  v.  Homer, 
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General  or  Quarter  Sessions,  which  may  be  referred  under  Part  III. 
statute  12  &  13  Vict.  c.  45,  when  the  submission  is  eflPeeted  ^-  ^'"'-  ^'  ^' 
before  the  appeal  is  entered,  the  award  by  s.  12  is  to  be  as  Awrardon 
binding  and  effectual  as  a  regular  judgment  of  the  court  of  of  nmtter 
General  or  Quarter  Sessions,  and  may  be  enrolled  among  the  ^^  ^peai 
records  of  the  court.    When  the  submission  is  by  order  of  Sessions 
the  court  of  Sessions,  the  award,  on  application  made  in  due  ^^^  ^ 
time,  may  be  entered  as  the  judgment  of  the  court  of  Sessions  judgment 
in  the  appeal,  and  shall  be  as  binding  and  effectual  to  all  ^urt^of 
intents  as  if  given  by  the  court  (d).  Seaaions. 


SECTION  IV. 

ISSUING  EXECUTION  FOR  THE  AMOUNT  AWARDED. 

Though,  to  warrant  the  quasi  criminal  process  of  attach-  Paet  hi. 

ment,  personal  service  of  the  award  on  the  party  is  neces-  ' 

sary,  no  such  step  need  be  taken  before  issuing  execution  ^"^^^  ^e- 

on  the  verdict  for  the  amount  awarded,  as  this  is  only  civil  quwite 

process  (e).  ^®'^^«,. 

*  ^  '  ^  execution. 

Execution  can  issue  only  for  the  sum  awarded.     Though  interest 
the  day  for  payment  of  the  amount  be  long  past,  there  can  °^  ^^^ 
be  no  additional  charge  for  interest  recoverable  under  this  cannot  be 
method  of  proceeding  (/).     If  the  party  seek  interest,  he  ^®^^®^^ 
must  bring  an  action  on  the  award,  and  then  he  may  obtain 
both  principal  and  interest  ((f). 

Where  an  arbitrator  awarded  to  the  plaintiff  one  sum  in  Obtaining 
respect  of  the  matters  in  the  action  referred,  and  another  o*t  of^gJim 
sunn  in  respect  of  matters  not  in  the  action,  the  court  made  deposited 
absolute  a  rule  entitling  the  plaintiff  to  have  paid  out  of  ^^  ^°^^ 
court  to  him  the  amount  awarded  in  the  action,  out  of  a 
larger  sum  deposited  by  the  defendant  in  court  in  lieu  of 
bail ;  but  they  refused  to  engraft  on  the  rule  a  direction  to 

(d)  See  the  Appendix  of  Sta-      B.  &  P.  244,  overruling  Read  v. 
tutcs.    See  ant<»,  j).  94.    See  also      Garnett,  Barnes,  58. 

K.    V,  West  Riding  Justices,  34  (/)  Lee  v.  Lingard,  1  Eaat,  400. 

L.  J.  N.  S.  M.  C.  142  ;  R.  v.  Mid-  Q)  Churcher  v.  Stringer,  2  B. 

dlesex  Justices,  L.  R.  6  Q.  B.  220.  &  Ad.  777. 

(e)  Borrowdale  v.  Kitchener,  3 
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Part  in.   pay  over  the  reeidue  to  the  defendant,  saying  that  there 
'  ought  for  that  purpose  to  be  a  separate  application  by  the 

defendant,  which  the  plaintiff  should  have  the  opportunity 

of  answering  by  affidavit  (h). 

Execution       If  an  award  order  a  public  officer  of  a  company  in  whose 
company     name  the  company  by  statute  are  to  sue  and  be  sued,  but 
by  manda-  ^j^q  jg  exempted  from  personal  liability,  to  pay  money  or 
costs  in  respect  of  an  action  referred ;  if  the  Act  give  no 
power  of  taking  out  execution  against  the  goods  of  the 
company,  and  no  other  mode  exist  of  enforcing  payment,  a 
mandamus  will  lie  to  the  treasurer  and  directors,  command- 
ing them  to  pay  the  sum  awarded  (i). 
AgainRt  a        A  mandamus  will  lie  to  a  local  board  of  health  to  pay  the 
of  health,     compensation  awarded  by  an  arbitrator  under  the  Public 

Health  Act,  1848  (fc). 
Distress  We  have  previously  seen  that  by  the  stat.  22  &  23  Vict, 

ivjainst       c.  59,  8.  26,  it  is  provided  that  an  award  between  railway 
railway       companies  under  this  Act  may  be  enforced  by  distress  infinite 
and  other  process  (l), 

(h)  Fowle  V.  Steiukoller,  9  Dowl.  (I)  Ringland  v.  Lowndes,  15  0. 

1037.  B.  N.  S.  173. 

(0  R  r.  St.  Katherine's  Dock  (0  See  ante,  P.  HI.  ch.  7,  s.  2, 

Company,  4  B.  &  Ad.  360.  d.  3,  p.  627. 


CHAPTER  IX. 

SETTING  ASIDE  AN  AWARD  ON  MOTION/ 
Having  fully  discussed  the  various  modes  of  enforcing  valid   ^^^"^  ^^^ 

CH    IX 

awards,  we  have  now  to  see  how  a  party  may  obtain  relief  ! L_ 

at  law  against  one  that  is  void  or  defective.     In  tlie  chapter  ^^^P  J"^ 

^5  ^  *^  contents 

treating  of  an  award  as  a  ground  of  action  or  defence,  it  of  the 
has  been  shown  how  the  award  relied  on  in  an  action  may  chapter. 
be  impeached  by  pleading  (a)  or  evidence  (6).  But  a  party 
who  believes  that  an  award  made  against  him  is  open  to 
objection,  frequently  desires  to  take  the  initiative,  and  have 
it  avoided  at  once.  This,  if  his  objections  be  well  founded, 
he  may  in  general  effect  by  the  summary  method  pointed 
out  in  this  chapter — of  making  a  motion  in  court  to  set  aside 
the  award. 

On  what  references  the  courts  of  law  have  jurisdiction  to 
entertain  the  motion, — within  what  period  after  the  award 
has  been  published  the  motion  must  be  made, — ^and  for  what 
causes  the  courts  will  set  the  award  aside,  are  respectively 
set  forth  in  the  first  three  sections. 

The  four  succeeding  sections  treat  of-*the  practical  steps 
to  be  taken  on  making  the  application, — the  rule  to  show 
cause, — ^the  answer  that  may  be  given  by  the  party  support- 
ing the  award, — and  the  result  of  the  motion. 

(a)  Sec  P.  III.  ch.  3,  s.  4,  p.  (b)  See   P.    III.  ch.  3,  a.  6,     ^ 

632.  •  545. 
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SECTION   I. 

THE  JURISDICTION  OF  THE  COURTS  TO  SET  AN  AWARD  ASIDE 

ON  MOTION. 

Part  III.  It  is  only  when  the  submission  is  by  rule  of  court,  or 
CH.  ix.a.i.  ^^^  i^g  made  a  rule  of  court,  or  has  the  eflfect  of  a  rule  of 
When  sub-  court  (o),  that  the  courts  have  any  jurisdiction  to  set  aside 
ri]Ve  of  ^  ^^  award  on  motion  (rf).  When  the  submission  was  by 
court.  agreement  out  of  cou^t,  the  courts  of  common  law  had  no 
authority  to  set  adfde  an  award  until  the  statute  9  &  10 
W.  III.  c.  15. 

For  misbehaviour  of  the  arbitrator,  the  only  remedy  was 
by  bill  in  equity,  since  it  could  not  be  pleaded  as  a  defence 
to  an  action  on  the  award ;  and  in  such  a  case  a  bill  in 
equity  still  remains  the  only  means  of  relief,  when  the  sub- 
mission, if  made  out  of  court»  does  not  fall  within  the 
operation  of  the  above-mentioned  Act  of  Parliament  (e),  or 
the  Common  Law  Procedure  Act,  ISS*. 
Stat.  9  &         The   statute    of   VV.  III.  provides  in   effect,  that  in  all 
^  15 '      '  cases  where  the   submission    contains   an    agreement  for 
making  it  a  rule  of  any  of  the  superior  courts  of  record 
(among  which   the    Court  of  Chancery   is    reckoned),  the 
award,  if  procured  by  corruption  or  undue  means,  shall  be 
set  aside  on  complaint  made  within  a  limited  time  to  the 
court,  of  which   the   submission   is   agreed   to   be  made  a 
rule  (/). 
Motion  in        The  jurisdiction  to  set  aside  an  award,  whether  at  common 
law  or  under  the  statute,  can  alone  bo  exercised  on  motion 
made  for  that  purpose  openly  in  the  court  of  which  the  sub- 
Not  before  mission  has  been  made  a  rule ;  for  a  judge  at  chambei's  has 
cimmbeA    ^^  powcr  to  sct  aside  an  award,  though  in  vacation  he  can 
stay  all  proceedings  under  the  award  till  the  next  term,  in 
order  to  allow  time  for  an  application  to  avoid  it  to  be  made 
to  the  court  (.</). 

((•)  Bennett  r.  Watson,  29  L.  J.  .327c,  notes. 

Ex.  357;  S.  C.  5  II.  &  N.  831.  (/)  Dawson  r.  Sadler,  1  S.  & 

(f/)  Mitchell    V.     Staveley,    16  S.  637.     See  P.  I.  ch.  3,  p.  52. 

Eiwt,  58.  ((f)  Cromer  r.  Cluu-t,  15  M.  & 

(e)  Veale  v.  Warner,  1   Saund.  W.  310. 
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An  award  made  pursuant  to  an  order  of  reference  on  the    Part  ill. 

CH     IX-  IL  1 

trial  at  the  Lancaster  assizes  of  a  cause  in  the  Common  Pleas  _! ! 

at  Lancaster,  cannot  be  impeached  on  motion  in  the  courts  ^«ommon 
at  Westminster,  for  they  do  not  acquire  any  jurisdiction  for  Pleas  at 
this  purpose  under  the  4  &  5  W.  IV.  c.  62,  s.  26,  which  ^^««»*^'- 
empowers  the  superior  courts  at  Westminster,  after  ti^ls  of 
actions  in  the  Common  Fleas  at  Lancaster,  to  grant  new  trials 
or  enter  verdicts  or  nonsuits. 

But  in  this  particular  case  the  application  may  be  made  to 
any  judge  at  chambers,  all  of  the  judges  being  appointed 
judges  of  the  Common  Pleas  of  Lancaster,  under  sect.  24  of 
the  Act  (A). 


SECTION  II. 

WITHIN  WHAT  PERIOD  THE  MOTION  TO  SET  ASIDE  AN  AWARD 

MUST  BE  HADE. 

L   When  award  under  the  statute  of  William  IIL] — It  is    Pabt  hi. 

enacted  by  the  9  &  10  W.  IIL  c.  15,  s.  2,  that  awards  pro-  — ' 

cured  by  corruption  or  undue  means  shall  be  adjudged  to  be  ^^'^ '®' 
void,  and  be  set  aside,  provided  "  complaint  of  such  corruption  aside 
or  undue  practice  be  made  in  the  court  where  the  rule  is  *naerthe 
made  for  submission  to  such  arbitration  or  umpirage,  before  statute. 
the  last  day  of  the  next  term  after  such  arbitration  or  um- 
pirage made  and  published  to  the  parties." 

It  has  been  determined  by  the  Queen's  Bench  Division 
and  the  Court  of  Appeal,  that  though  the  Judicature  Act, 
1873,  Stat.  36  &  37  Vict.  c.  66,  abolishes  the  old  law  terms 
generally  with  reference  to  the  administration  of  justice,  it 
still  preserves  them  as  the  measure  for  determining  the  time 
within  which  motions  must  be  made  under  the  old  statute, 
9  &  10  W.  III.  c.  15,  for  setting  aside  awards  (i).  The  pre- 
vious law,  therefore,  with  respect  to  the  time  for  moving  to 
set  aside  an  award,  retains  its  importance. 


{h)  Byrne  v.  FitzhugL,  6  Tjrw.      v.  Martin,  May  29,  1877  ;  Weekly 
221.  "  Notes,  June  9, 1877,  p.  132. 

(i)  Chriat'a  Hospital,  Brecknock 
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PabtIII.       If  an  award  be  made  in  vacation,  the  motion  to  set  it  aside 

CH.  IXi  B«  2 

~ '  must  be  made  before  the  last  day  of  the  ensuing  term.    If  it 

be  made  in  term  time,  the  party  has  the  remaining  portion  of 
that  term,  and  until  the  last  day  of  the  following  term,  to 
make  his  application.  Formerly  it  was  held  that  an  award 
made  between  the  essoign  day  of  Trinity  Term  and  the  com- 
mencement of  the  full  term,  was  to  be  held  as  made  in  Trinity 
Term,  and  that  therefore  an  application  to  set  it  aside  made 
in  Michaelmas  Term,  was  within  the  time  limited  hj  the 
statute  (j).  But  since  the  modern  Act  of  11  G.  IV.  &1 
W.  IV.  c.  70,  s.  6,  which  directs  that  each  term  shall  com- 
mence on  a  paiticular  day,  as  the  three  days  previous  to  the 
first  day  of  full  tenn  cannot  any  longer  be  considered  as  part 
of  the  following  term,  but  as  belonging  to  the  previous  vaca- 
tion (k),  if  an  award  be  now  made  within  them,  the  motion 
must  be  made  in  the  term  immediately  commencing. 
Limit  At  one  time  it  was  argued  that  a  party  need  not  apply  to 

whatever     sct  aside  the  award  until  some  step  was  taken  to  enforce  it, 
the  groimd  j^^^  l^^j  Mansfield  held  that  the  words  of  the  statute  were 

of  motion.  .TV 

too  plain  to  allow  of  such  a  construction  {I).  At  another  time  it 
was  contended  that  the  limitation  of  the  statute  only  applied 
to  cases  where  the  award  was  impeached  for  corruption  or 
undue  practice,  and  that  the  award  might  be  set  aside  at  any 
lime  for  objections  manifest  on  the  face  of  the  instrument; 
but  the  courts  have  clearly  laid  it  down  that  the  limitation 
given  by  the  statute  applies  to  all  objections,  intrinsic  as  well 
as  extrinsic,  and  that  an  award,  however  defective  on  its  face, 
cannot  be  set  aside  on  any  grounds  after  the  time  allotted  by 
the  Act.  If,  however,  any  attempt  be  made  to  enforce  an 
award  by  attachment,  the  application  may  be  resisted  at  any 
time,  however  late,  for  defects  appearing  on  the  face  of  the 
award  (m), 
Publica-  The  statute  of  William  III.  (n)  provides  that  the  time  for 
pffirtiefl  ^^  setting  aside  an  award  shall  begin  to  run  after  the  award  is 
notice  of      made  "  and  miblished  to  the  parties*' 

award 

™*d®'               {{)  Burt, In  re, 5  B.  C.  668.  276  ;  ZacLajy  v.  Sliepherd,  2  T. R. 

(Jfc)  Price  V.  Hughes,   1   Dowl.  781;  Auriol  «.  Smith,  1  Turn.  & 

448.  B.    121 ;    Dubois    r.    Medlycott, 

(Q  Freamer.  Pinnegar,  1  Cowp.  Barnes,  55  ;  Stevenson  r.  Brown- 

23  ing,  Barnes,  56. 

(m)  Pedley  v.  Goddard,  7  T.  B.  00  9  <fe  10  W.  III.  c.  15. 
73  ;  Lowndes  v.  Lowndes,  1  East, 
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The  limited  period,  therefore,  is  not  necessarily  to  be  com-  Part  ill. 
puted  from  the  making  of  the  award,  but  from  the  publication  ^'  ^  ^'  ^' 
of  it  to  the  parties. 

An  award  is  ordinarily  said  to  be  published  as  soon  as  it 
has  been  executed  by  the  arbitrator  and  announced  as  his 
final  determination,  so  that  he  no  longer  retains  any  power 
of  alteration,  and  the  instrument  is  complete  as  an  award  (o). 
But  the  publishing  in  this  sense  is  not  the  publishing  re- 
quired by  the  statute,  which  demands  a  publishing  to  the 
parties.  There  is  no  publishing  to  the  parties  until  they 
have  notice  that  the  award  has  been  made  (p).  Thisr  notice 
is  sufficient ;  and  the  time  will  run  from  the  date  of  such 
notice,  although  it  be  not  until  long  after  that  the  party  has 
intimation  of  the  contents  of  the  award,  or  is  served  with  a 
copy  of  it  (3). 

As  in  cases  of  references  not  under  the  statute  the  courts  Notioo  of 
commence  the  computation  of  the  period  allowed  for  setting  Jehad  on 
aside  the  award  from  the  publication  to  the  parties  by  analogy  payment  of 
to  the  statute  {t\  the  following  points  decided  on  this  head  fee. 
on  submissions  by  common  law  may  conveniently  be  noticed 
here.     In  a  case  in  the  Common  Pleas  it  was  laid  down  that 
an  award  was  to  be  considered  as  published  to  the  parties, 
when  the  parties  had  notice  that  it  was  ready  for  delivery  on 
payment  of  the  reasonable  charges ;  and  that  when  the  arbi- 
trator gave  notice  that  the  award  was  ready,  but  refused  to 
deliver  it  except  on  payment  of  an  alleged  excessive  charge, 
the  court  held  that  the  award  was  not  published  until  the 
arbitrator's   charge  had   been   taxed   by  the   officer  of  the 
court  («). 

But,  in  a  subsequent  case,  the  Court  of  Queen's  Bench 
expressed  their  dissent  from  the  above  decision,  and  held 
that  an  award  was  published,  when  the  arbitrator  gave  notice 
that  the  award  was  ready  to  be  delivered  on  payment  of  his 
charges,  whether  those  charges  were  reasonable  or  not  (t). 


o)  Brooke  v.  Mitchell,  6  M.  &  (r)  Potter  v.  Newman,  4  Dowl. 

W.  473.  504. 

(p)  Brooke  v.  Mitchell,  6  M.  &  {s)  Musselbrook  v.   Dunkin,   9 

W.  473;    Potter   v.  Newman,   4  Bing.  605. 

Dowl.  604.  (0  Macarthur  v.  Campbell,  5  B. 

{q)  Hems  worth  r.  Brian,  7  M.  &  Ad.  518. 
&  a .  1009. 
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And  in  this  view  the  Court  of  Exchequer  concur,  on  the 
ground  that  it  leads  to  less  dispute  afterwards ;  whereas  the 
rule  in  Musaelbrook  v.  DunMn  (t(.),  would  make  the  time  for 
moving  to  set  aside  the  award  depend  upon  the  variable 
time  when  the  Master  might  make  his  report  as  to  the 
reasonableness  of  the  charges  (re). 

In  a  more  recent  case  the  Court  of  Common  Fleas  seem 
to  have  held  that  an  awaixl  was  published  by  a  notice  that 
it  was  ready  for  delivery  on  payment  of  a  specified  sum  for 
the  arbitrator's  charges,  although  it  was  suggested  that  that 
sum  was  excessive ;  for  when  the  plaintiff  moved  to  set  aside 
the  award  which  had  been  taken  up  by  the  defendant,  and 
alleged  as  an  excuse  for  not  applying  within  the  proper  time 
after  this  notice  of  the  award  being  ready  for  delivery,  that 
the  fee  demanded  by  the  arbitrator  was  extortionate^  and  that 
therefore  he  bad  not  taken  up  the  award ;  the  court  expressed 
a  very  decided  opinion  against  the  validity  of  the  excuse,  the 
party  not  having  applied  to  the  court  to  have  the  arbitrator's 
charges  taxed  by  the  Master  {y). 

Whether  the  courts  have  a  discretionary  power  of  allowing 
further  time  than  the  statute  prescribes  for  the  application 
may  be  doubted. 

It  is  true  that  where  one  of  the  parties  improperly  kept 
the  submission,  and  thus,  it  was  contended,  prevented  it 
being  made  a  rule  of  court  within  the  term  following  the 
making  of  the  award,  and  rendered  it  impossible  for  the 
other  party  to  apply  to  set  aside  the  award  within  the 
statutable  time ;  Williams,  J.,  on  a  motion  for  an  enlarge- 
ment on  these  grounds,  made  on  the  last  day  but  one  of  the 
term,  granted  the  party  permission  to  move  to  set  aside  the 
award  in  the  following  term,  and  directed  that,  if  a  rule  nisi 
should  then  be  granted,  it  should  be  dated  as  of  the  pre- 
ceding term  {z). 

But  the  propriety  of  the  above  decision  has  been  questioned 
by  Coleridge,  J.,  on  several  occasions.  That  learned  judge, 
remarking  that  the  application  in  Pernng  <t  Keymer,  In 


(u)  9  Bing.  605. 
(jc)  Brooke  v.  Mitchell,  6  M.  & 
W.  473. 
(y)  Moore  v.  Darley,  1  C.  B. 


445. 

(z)  Perring  &  Keymer,  In  re,  3 
Dowl.  98. 
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7*e  (a),  was  ex  parte,  under  a  somewhat  similar  state  of  facts,  Part  hi. 

came  to  a  contrary  decision,  expressing  strong  doubts  of  the   _I 

power  of  the  courts  to  antedate  the  rule,  and  saying  that  he 
had  no  idea  that  the  courts  could  dispense  with  the  provi- 
sions of  an  Act  of  Parliament,  though  they  might  dispense 
with  their  own  rules  (6). 

On  a  more  recent  occasion,  where  a  party,  on  the  la^t  day 
but  one  of  the  term  next  after  the  award  wa,s  made,  asked 
leave  to  be  allowed  to  move  on  the  last  day  of  term  to  set 
aside  the  award,  on  the  ground  that  the  affidavit  on  which 
the  motion  was  intended  to  be  grounded  had  not  arrived 
from  the  country,  Maule,  J.,  refused  the  motion^  saying,  that 
to  allow  it  would  be  to  repeal  the  Act  (c). 

A  subsequent  decision  in  the  Queen's  Bench  is  apparently  Dntwing 
confirmatory  of  the  above  ruling.     A  rule  nisi  was  obtained  e^uodvlmr 
on  the  last  day  but  one  of  term  to  set  aside  an  award  under  submiraion 

A 

the  statute  made  in  the  previous  vacation.  The  submission  ^^  ^^ 
was  not  made  a  rule  till  after  the  term  had  expired.  On 
an  application  in  the  following  term  to  allow  the  rule 
embodying  the  submission  to  be  drawn  up  as  of  the  day  on 
which  the  motion  was  made,  and  to  enlarge  the  rule  nisi 
then  obtained,  and  to  allow  it  to  be  drawn  up  on  reading  the 
rule  founded  on  the  submission  so  drawn  up  as  prayed  for, 
Erie,  J.,  refused  the  motion,  saying,  that  the  statute  was  pre- 
cise in  its  terms,  and  that  as  the  motion  before  the  submis- 
sion was  made  a  rule  could  not  be  attended  to  by  the  court, 
and  the  time  limited  by  the  statute  had  expired,  the  party 
was  precluded  from  moving  for  another  rule  to  set  the  award 
aside.  It  appeared  that  the  party  moving  had  no  copy  of 
the  submission,  which  was  in  the  hands  of  the  opposite 
party,  who  refused  to  make  it  a  rule  of  court  in  time ;  but  no 
application  had  been  made  to  the  court  to  compel  the 
latter  to  produce  it  for  the  purpose  of  having  it  made  a 
rule  (d). 

Still  more  recently,  however,  the  same  learned  judge  has 
drawn  an  important  distinction.     On  the  last  day  but  one 


(a)  3  Dowl.  08.  (t)  Evans  v,  Howell,  In  re,  4 

(6)    Smith  &  Blake,  In  re,  8  M.  &  G.  767. 

Dowl.  133  ;  S.  C.    2  Jiir.    1015  ;  (J)  Ross  v,  Ross,  16  L.  J.  Q.  B. 

Reynolds  v.  Askew,  5  Dowl.  682.  138;  S.  C.  4  D.  &  L.  648. 
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Past  in.    of  the  term  next  after  the  making  of  the  award,  a  party 

LJ 1  obtained  a  rule  nisi  for  the  other  party  to  file  the  submission 

with  the  Master,  in  order  to  its  being  made  a  rule  of  court  as 
of  the  day  on  which  the  motion  to  set  aside  the  award  iras 
made ;  and  th<at  the  rule  to  set  aside  the  award  should  be 
drawn  up  on  reading  such  rule.  The  party  applying  had 
good  ground  for  supposing  that  the  other  side,  in  whose  hands 
the  submission  was,  intended  to  make  it  rule  of  court,  and 
it  was  only  by  an  accident  that  that  result  did  not  take  place. 
Erie,  J.,  making  the  latter  rule  absolute,  observed,  "The 
party  has,  within  the  time  limited  by  the  statute,  applied  to 
set  aside  the  award,  and  also  to  make  the  submission  a  rule 
of  court  as  of  the  same  day  on  which  the  motion  was  to  be 
made.  The  distinction  between  the  present  case  and  those 
which  have  been  cited  I  take  to  be  this  :  that  here  the  party 
applying  to  set  aside  the  award  did  take  the  initiative  within 
the  time  limited  by  the  statute,  and  that  he  was  not  able  to 
make  the  submission  a  rule  of  court  by  reason  of  its  being 
in  the  hands  of  the  other  party,  whereas  in  the  cases  which 
have  been  referred  to,  the  motion  itself  was  made  after  the 
time  limited  by  the  statute.  If  there  had  been  no  reason  for 
supposing  that  the  submission  would  have  been  made  a  rule 
of  court,  so  as  to  enable  the  party  to  move  to  set  it  aside 
within  the  limited  time,  I  think  a  different  answer  must  have 
been  given  to  this  motion  '*  (e). 
ParUee  Where  two  terms  had  elapsed  after  the  makinc;  of    the 

cannot  i  ^^  i 

extend  the   award,  the  Couiii  of  Common  Pleas  refused  to  hear  the  motion, 
oonaent      though  both  parties  had  agreed  to  the  motion  being  then 

made  (/). 
Equity.  The  rule  is  eqally  strict  in  courts  of  equity.     If  the  com- 

plaint be  made  on  the  last  day  of  the  next  term  it  is  too 
late.  But  service  of  a  notice  of  motion  to  set  aside  the 
award  is  a  sufficient  ''  complaint ''  within  the  statute,  and  if 
served  in  time  wUl  allow  the  motion  to  be  heard  later.  The 
case  of  Harvey  v.  ShelUyti  (gr),  where  the  motion  was  allowed 


(e)  Midland  Railway  Company  Cotopany  v,  Trowsdale,  35  L.  J. 

V.  Heming,  4  D.  &  L.  788  ;  S.  C.  N.  S.  C.  P.  262  ;  S.  C.  L.  R.  1  C.  P. 

llJur.  658.  401. 

(/)  North     British    Railway  fer)  7  Beav.  465. 
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to  be  made  on  the  last  day  of  term  has  been  recently  treated  PabtIII. 
as  if  the  proceeding  had  been  by  mistake  (A).  ^"•'^^'  * 

We  have  previously  seen  that  the  reference  of  a  cause  by 
agreement  out  of  court  is  a  reference  under  the  statute,  and 
not  at  common  law ;  and  therefore  the  motion  to  set  aside 
the  award  must  without  fail  be  made  within  the  time  given 
by  the  statute  (i). 

II.  When  award  in  a  cause  at  comvwn  law.] — The  re-  Limitation 
ference  of  a  cause  by  an  order  of  a  judge,  or  an  order  of  Nisi  movSg  at^ 
Prius,  or  by  a  rule  of  court,  is  not  a  reference  under  the  common 

law 

statute,  but  by  the  common  law  power  of  the  court,  and  the 
statutable  limitation  of  time  does  not  necessarily  apply  (j) : 
and  the  same  limit  does  not  attach  in  all  cases. 

When  a  verdict  was  taken  at  Nisi  Prius,  subject  to  a  refer-  When  ver- 
ence,  and  the  **  cause  only,"  or  (what  is  the  same  thing)  "all  on  refer-" 
matters  in  difference  in  the  cause,*'  were  refeiTed,  and  the  arbi-  ^^^  of 
trator  was  put  merely  into  the  place  of  the  j  ury,  his  award  was 
looked  upon  as  a  verdict,  and  a  motion  to  set  aside  the  award 
must  in  ordinary  cases  have  been  made  within  the  time  limited 
for  a  motion  in  arrest  of  judgment  or  for  a  new  trial,  namely, 
within  the  first  four  days  of  term  which  occurred  next  after 
the  publication  of  the  award  (k).    Hence,  if  an  award  were 
made  and  published  to  the  parties  in  vacation,  the  appli- 
cation must  generally  have  been  made  within  the  first  four 
days  of  the  following  term  ;  if  in  the  middle  of  term,  within 
the  four  succeeding  days  of  the  same  term.  See,  however,  now, 
the  rules  under  the  Judicature  Acts. 

The  rule  equally  applied  whether  the  arbitrator  had  to 
decide  on  the  question  who  was  entitled  to  the  verdict,  or 
whether  he  had  only  to  ascertain  the  amount  of  the  plaintiff's 
damages  (Z).  But  it  does  not  appear  to  have  been  of 
universal  acceptance  for  any  very  long  period,  for  Little- 

(h)  Huddersfield  v,  Jacomb,  L.  (k)  Riccard  v.  KingdckD,  3  D.  & 

R,    17  Eq.  476)    on  App.  L.  Tl.  L.  773;  Paxton  v.  Great  North  of 

10  Cbanc.  92.  England  Bailway  Company,  8  Q. 

(«)  Busliworth    V,    Barron,    3  B.   938 ;  Thompson  v,  Jennings, 

Dowl.  317  ;  Reynolds  v.   Askew,  10    Moore^    119 ;   Borrowdale    v. 

5  Dowl.  682.  Hitchener,  3  B.  &  P.  244. 

(j)  Andersonu. Coxeter,  1  Stra.  (Z)  Thompson  v,   Jennings,    10 

SOI  ;  Potter  v.  Newman,  4  Dowl.  Moore,  110. 
504. 
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Part  TIL    dale,  J.,  on  one  occasion  remarked  that   it   did  not  exist 
CH.  IX.  8. 2.  ^j^^jj  jj^jj^jjy  years  after  he  had  been  called  to  the  bar  (in). 

If  a  verdict  be  taken,  subject  to  a  reference,  not  only 
of  the  cause,  but  of  all  matters  in  difference  as  well,  then, 
as  the  award  cannot  be  considered  merely  in  the  light  of  a 
verdict,  since  the  reference  contemplates  the  decision  of 
matters  beyond  those  in  the  cause,  the  analogy  on  'which 
the  previous  rule  of  applying  within  the  firat  four  days  of 
term  subsequent  to  the  award  is  founded,  fails,  and  the  courts 
in  the  exercise  of  their  discretion  have  adopted  a  different 
limit,  namely,  that  fixed  by  the  statute  of  William  III.  (»). 

It  is  true,  that  in  one  instance  of  a  reference  at  Nisi  Prius 

of  a  cause  and  all  matters  in  difference,  Lord  Tenterden,  C. J., 

expressed  his  opinion  that  the  application  should  properly  be 

made  within  the  time  for  a  motion  for  a  new  trial ;  but  that 

observation  was  extra-judicial  and  unnecessary  for  disposing 

of  the  case  before  him  (o) ;  and  Littledale,  J.,  in  a  subsequent 

case  refused  to  act  upon  it  (jp).    On  a  reference  of  a  cause 

and  all  matters  in  difference,  the  Court  of  Common  Pleas 

discharged  a  rule  for  setting  aside  an  award  on  the  ground 

that  the  rule  had  been  moved  for  after  the  first  four  days 

of  term ;  but  the  distinction  between  the  reference  of  a  cause 

and  a  cause  and  all  matters  in  difference  was  not  adverted 

to  in  the  argument  or  judgment  (g).    In  like  manner,  the 

Court  of  Exchequer  in  one  instance  held  the  application  to 

set  aside  an  award  made  in  the  preceding  term  on  a  reference 

at  Nisi  Prius  of  a  cause  and  all  matters  in  difference  to  be 

too  late  (r).   With  respect  to  this  case,  Coleridge,  J.,  said  that 

the  repoi*t  was  so  short  that  it  was  difficult  to  say  on  what 

principle  the  decision  went,  and  that  it  seemed  probable  that 

the  attention  of  the  court  was  not  directed  to  the  point  in 

question  (s). 

These  cases,  however,  so  far  as  they  are  really  inconsistent 


(«i)  Mai-tin  v.  Burge,  6  N.  &  M. 
201;  S.  C.  4  A.  &  E.  973 ;  AUenby 
V.  Proudlock,  4  Dowl.  64. 

(ii)  AUenby  t?.  Proudlock,  4 
Dowl.  54 ;  Paxton  v.  Great  North 
of  England  Eailway  (Company,  8 
Q.  B.  938 ;  Hayward  r.  Phillips, 
6A.  &E.U9. 

(o)  BawBthorn  v.  Arnold,  6  B.  & 


C.  629. 

(p)  Martin  r.  Burge,  4  A. &E. 
973;  S.  C.  N.  &  M.  201 . 

in)  Lyng  r.  Sutton,  6  DowL 
39. 

(r)  Sell  V,  Carter,  2  DowL 
245. 

(«)  AUenby  «.  Proudlock,  4 
Dowl.  64. 
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with  the  rule  adopted  from  analogy  to  the  statute,  may  be  PARTiir. 
considered  as  deliberately  overruled,  for  that  limit  of  time  ^"'"'^'  ' 
has  been  fixed  after  full  consideration  of  all  the  decisions. 

It  is  the  submission  and  not  the  award  that  decides  the  Submis- 
limit,  for  where  by  the  order  of  Nisi  Prius  all  matters  in  aw^j*^ 
difference  were  referred  with  the  cause,  the  application  to  set  ^^^  ^^^ 
aside  the  award  was  permitted  to  be  made  after  the  first 
four  days  of  term,  although  the  arbitrator  stated  in.  his 
award  that  neither  party  had  any  claim  against  the  other  in 
respect  of  matters  in  difference  out  of  the  cause  (t). 

As  the  award  cannot  be  considered  as  a  verdict  when  the  Eeferenco 
cause,  though  alone,  is  referred  at  a  stage  earlier  than  the  trial  verfkt  ^ 
at  Nisi  Prius  by  judge's  order  or  rule  of  court,  the  discre-  taken. 
tionary  limit  for  setting  aside  the  award  in  such  cases  is  the 
period  given  by  the  statute  ;  and  of  course  the  limit  is  the 
same   when    matters    beyond    the   cause    are   referred    in 
addition  (u). 

When  the  award  directs  the  verdict  for  the  plaintiff  to  Time  for 
stand,  subject  to  the  opinion  of  the  court,  a  motion  to  enter  a  ^^^  ^^ 
verdict  for  the  defendant  pursuant  to  a  point  raised  on  the  verdict 
award  (whether  the  arbitrator  be  or  be  not  specially  era-  to  point 
powered  to  raise  questions),  must  be  made  within  the  same  ^^^  ^ 
time  as  a  motion  to  set  aside  the  award  ;  for  the  arbitrator 
having  expressly  decided  for  the  plaintiff,  the  application  is 
in  fact  an  application  to  set  aside  his  award ;  and  both  terms 
may  be  included  in  one  rule ;  either  to  set  aside  the  award  or 
to  enter  the  verdict  according  to  the  opinion  of  the  court  on 
the  facts  found  (x), 

III,   When  the  reference  is  compulsory.'] — By  the  Common  Limit  on 
Law  Procedure  Act,  1854,  the  17  &  18  Vict.  c.  125,  s.  9, "  All  ^^^r'^fe. 
applications  to  set  aside  any  award  made  on  a  compulsory  ^^t^^^- 
reference  under  this  act  shall  and  may  be  made  within  the 
first  seven  days  of  the  term  next  following  the  publication  of 
the  award  to  the  parties,  whether  made  in  vacation  or  term ; 

(*)  Moore  v.  Butlin,  7  A.  &  E.  C.  B.  472. 

595.  (x)  Paxton  v.   Great   North  of 

(ti)  Allen  by    v.    Proiidlock,    4  England  Railway    Company,    re- 

Dowl.  64 ;    Synge  v.  Jervoise,  8  ported   in    Riccard    v.   Kingdon, 

East,  465  ;  Rogers  v.   Dallimore,  notes,  3  D.  &  L.  773 ;  Anderson  v, 

6  Taunt.  Ill ;  Potter  v,  Newman,  Fuller,  4  M.  &  W.  470. 
4  DowL  504;  Ilare  v,  Fleay,  II 
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Part  in.    and  if  no  suuh  application  is  ma>de^  or  if  no  rule  is  granted 
cu^ix^s^  thereon,  or  if  any  rule  granted  thereon  is  afterwards  dis- 
charged,  such  award  shall  be  final  between  the  parties  "(y). 

DLscrc-  IV.  When  further  time  allowed  on  avjavds   at   common 

aiiow^^  °    iata] — III  all  cases  of  references  by  common  law,  whether 
t^^t^       the   prescribed  limit  be  that  adopted  from  anology  to  a 
move.         verdict,  or  that  founded  on  analogy  to  the  statute,  the  courts 
in  the  exercise  of  their  discretion  will,  on  sufficient  grounds 
being  shown  to  them,  allow  a  further  period  for  making  the 
>yheniio     application  to  set  aside   the  award  {£),      Thus,  where  an 
counsel's^    award  was  made  on  reference  of  a  cause  at  Nisi  Prius,  the 
opinion.       court  on  a  statement  of  facts  showing  that  it  was  impossible  for 
the  attorney  to  prepare  a  case,  and  get  counsel's  opinion  on 
the  validity  of  the  award  within  the  first  four  days  of  term, 
on  application  for  that  purpose  made  on  the  second  day  of 
term,  enlarged  the  time  for  making  the  motion  to  a  day  later 
than  the  fourth  day  of  term  (a). 
Party  jn  a  later  case,  on  a  reference  by  judge's  order  of  a  cause 

back  order  and  all  matters  in  difference,  where  the  defendant,  in  whose 
of  refc-  favour  the  award  was.  improperly  kept  the  order  of  reference 
from  the  plaintiff  and  prevented  its  being  made  a  rule  of 
court  till  too  late,  Patteson,  J.,  granted  a  rule  giving  the 
plaintiff  an  additional  term  to  move  to  set  a<side  the  award, 
and  directed  that  the  rule  to  set  aside  the  award,  if  granted, 
should  bear  date  on  the  day  of  the  application  for  the  en- 
largement. The  motion  for  leave  to  move  (being  made  in 
Easter  Term)  asked  leave  to  move  in  Trinity  Term,  but  the 
argument  on  that  rule  not  coming  on  until  Michaelmas  Term, 
it  having  been  enlarged  by  consent,  it  was  urged  that  the 
court  would  not  make  absolute  a  rule  which  could  have  no 
effect  when  granted,  as  Trinity  Term  had  elapsed  ;  but  the 
court  intimated  that  they  thought  they  had  power  to  mould 
the  rule  accordingly,  as  it  had  stood  over  by  consent ;  and 


(i/)  See  Bennett  v.  Watson,   ^9  Taunt.  Ill;    Syuge   v.   JcrToist*, 

L.  J.  Ex.  357,  S.  C.  5  H.   &   N.  8  East,  465  ;  Herasworth  r.  Brian, 

831.  7  M.  &  G.  1009  ;  Wortall  r.  Deaoe, 

(-)  AUenby  v.  Proudlock,  4  DowJ.  2  Dowl.  261. 

54  ;  Paxtoii  v.  Great    North    of  («)  Bennett  r.  Skttrdon,  5  M.  & 

England  Railway  Company,  8  Q.  U.  10. 
B.   938 ;  Kogers  v.  Dallimorc,    6 
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the  rule  vfm  ultimately  drawn  up  allowing  the  pai-ty  to    PabtIIT. 

make  his  motion  to  set  aside  the  award  in  the  Michaelmas      ''  ' 

Tei-m  then  instant  (6). 
Where  a  whole  term  had  elapsed  after  an  award  made  on  a  Counsel 

submission   by   a  judge's  order,  the  court  entertained  the  movein'' 

motion  in  the  second  term,  and  set  aside  the  award,  the  time. 

merits  being  clear,  and  the  counsel  having  been  instructed 

to  move  earlier,  but  having  for  some  cause  failed  to  do  so  (c). 
Where  the  rule  to  set  aside  the  award  was  enlarged  by  First  mio 

consent  to  beyond  the  limited  period,  and  then  ultimately  ^|^«^^^''iJ^^ 
discharged  on  a  preliminary  technical  objection,  Patteson,  J.,  teehmcal 
being  of  opinion  that  had  the  rule  not  been  so  enlarged,  but  " 
disposed  of  on  the  same  ground  within  the  first  term,  the 
party  might  within  that  term  have  moved  again,  thought  this 
a  sufficient  reason  for  allowing  a  second  application  as  soon 
as  the  first  rule  was  discharged  (d!). 

But  a  party  who  would  take  the  case  out  of  the  ordinary  Stating 
rule  must  show  clearly  to  the  court  why  the  application  is  the  dtaay^ 
made  too  late.     Hence,  if  after  the  usual  period  information 
be  obtained  of  facts  which  afford  grounds  for  impeaching  the 
award,  the  rule  will  be  refused,  unless  the  party  positively 
allege  that  he  did  not  know  of  the  circumstances,  on  which 
he  relies,  in  time  (e).     It  is  no  suflicient  reason  for  delay  on  Party 
the  part  of  the  plaintiff,  that  he  failed  to  move  in  time,  as  ^J^nenn 
the  defendant  had  misled  him,  by  stating  that  he,  the  defen- 
dant, intended  to  move  to  set  the  award  aside ;    for  the 
plaintiff  ought  not  to  have  relied  on  the  defendant,  but  to 
have  proceeded  himself  (/). 

In  a  more  recent  case  the  Court  of  Exchequer  considered  Bad 

V  11.1. 

that  nn  affidavit  that  the  applicant  was  in  bad  health,  and 
unfit  on  that  account  to  attend  to  business,  did  not  excuse  a 
delay;  and  Pollock,  C.  B.,  stated  the  rule  could  not  be 
relaxed  except  a  case  of  fraud  was  made  out  (g). 

The  cases  which  have  been  previously  cited  as  showing  Arijitrator 
that  an  award  is  to  be  considered  as  published  to  the  parties,  excessive 
although  it  can  only  be  had  on  payment  to  the  arbitrator  of  ^*^°- 

(h)  Bottomley  v.  Buckley,  4  D.  (e)  Reynolds  v.  Askew,  5  Dowl. 

&  t..  157.  682. 

(c)  Rogers  v.  Dallimore,  6  Tauut.  (/)  Emet  v,  Ogden,  7  Bing.  258. 

111.  (<7)  Guadiano  v.   Brown,  2  Jur. 

{d)  Sherry  v.  Oke,  3  Dowl.  34.7.  N.  S.  358. 
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Part  III.    an  extortionate  fee,  prove  also  that  the  fact  of  the  party 

jiiT    TV    s    2 

■  '  '-!  having  on  that  ground  delayed  to  take  up  the  award,  and  so 
remaining  ignorant  of  its  contents,  is  an  insufficient  excuse, 
for  not  applying  to  set  aside  the  award  in  time.  If,  however, 
the  party  had  had  the  arbitrator's  charges  taxed,  and  bad 
demanded  the  award,  tendering  the  sum  found  reasonable  by 
the  master,  the  court  perhaps  would  have  granted  some 
indulgence  if  the  arbitrator's  continued  refusal  to  deliver  the 
award  had  obstructed  the  party's  moving  in  due  course  {h). 
Where  an  arbitrator  makes  an  award  after  one  of  the 
parties  becomes  insolvent,  and  the  assignee  is  not  appointed 
until  two  terms  have  expired,  the  court,  it  seems,  will  not 
hear  him,  although  he  moves  to  set  aside  the  award  im- 
mediately on  his  appointment  (i).  So  the  circumstance 
that  a  fiat  in  bankruptcy  has  issued  against  the  plaintiff  is  no 
reason  for  extending  the  time  (j). 


Ilecent 
appoint' 
ment  of 
assignee. 


Bank- 
ruptcy. 


Time 
under  the 
Ijands 

Clauses 
Act. 


V.  JVfien  avjard  under  the  Land  Clauses  AcL] — ^l!\^hen 
an  award  is  made  under  the  Lands  Clauses  Consolidation  Act, 
1845,  the  motion  to  set  it  aside  must  be  made  within  the 
period  limited  by  the  statute  9  &  10  Will.  III.  c.  15,  for 
setting  aside  awards  under  that  Act  (k). 


SECTION  III. 

FOR   WHAT   CAUSES   AN   AWARD  MAY   BE  SET  ASIDE  ON 

MOTION. 

Part  III.  I.  Wlieve  the  conduct  of  the  arbitrator  is  corrupt  or 
cH.  1X.S.3.  i^^y^gy^idr.] — Wc  may  remark  as  a  general  rule  that  every 
All  ground  of  relief  in  equity  against  an  award  is  equally  open 

equitable 


(h)  Macartllur  v.  Camphell,5  B. 
&  Ad.  518  ;  Moore  v.  Darley,  1  C. 
B.  445  ;  Mussel  brook  v.  DunkiD, 
9  Bixiflj.  605. 

(i)  Ilobbs  V,  Fcrraw,  8  Dowl. 
V79. 


(j)  Hems  worth  v.  Brian,  7  M. 
&  G.  1(X)9. 

(k)  Harper  v.  Great  Ristern 
Railway  Company,  L.  R.  20  £q. 
39. 
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in  the  courts  of  common  law  on  motion  in  a  summary  way    PartIII. 
to  set  the  award  aside  (Z).  _  '    '  '  ' 

An  award  on  a  compulsory  reference  under  the  Common  ^^^^J|p 
Law  Procedure  Act,  1854,  can  be  set  aside  only  on  the  same  ^^^^ 
grounds  as  awards  on  references  by  agreement  (m).  grounds 

In  neither  class  of  arbitrations  can  an  award  be  impeached  rences  by 
on  the  ffround  that  it  is  an  erroneous  decision  in  law  or  fact  ^^P'^P^'^- 

°  Bion  fts  by 

when  the  alleged  error  does  not  appear  on  the  face  of  the  consent. 
award  (nY  ^^*  f?' 

T  1  .  1  .         error  m 

In  every  court  of  law  or  equity  the  award  will  be  set  aside  law  or  fact. 

on  motion,  if  it  be  proved  that  the  arbitrator  is  corrupt  or  Corruption 

partial  (o),  or  that  he  is  secretly  interested  in  the  subject  tiaiity  of 

referred  (p).  arbitrator. 

There  may  be  ample  misconduct  in  a  legal  sense  to  make  Legal  mis- 
the  court  set  aside  an  award,  even  where  there  is  no  ground  arbitrator, 
for  imputing  the  slightest  improper  motive  to  the  arbitra- 
tor (q).     Thus  the  award  will  be  s^jt  aside,  if  the  arbitrator 
refuse  to  postpone  a  meeting  for  the  purpose  of  allowing  a 
party  time  to  get  counsel  on  his  part,  where  the  other  side 
unexpectedly  appears  by  counsel  .{r) ;    so  if  he  receives  affi-  Refusing 
davils  instead  of  viva  voce  evidence,  when  he  is  directed  to  clranseL^" 
examine  the  witnesses  on  oath  (s) ;  but  not  if  he  omit  to  Omitting 
swear  the  witnesses,  and  the  party  at  the  meeting  do  not  J^tno'sses. 
request  him  to  administer  the  oath,  or  after  objecting,  sub- 
sequently acquiesce  in  the  mode  of  examination  (t). 

The  award  may  be  impeached  if  the  arbitrator  make  his  Not  hear- 
award  without  having  heard  all  the  evidence  (ic),  or  having  ^^^  ^^^' 
allowed   the   party  reasonable  opportunity  of  proving  his 


(0  R.  V,  Wheeler,  3  Burr.  1257  ; 
Liugood  V.  Eade,  2  Atk.  501. 

(m)  Hogg  V.  Burgess,  27  L.  J. 
Ex.  318,  S.  C.  3  H.  &  N.  293  ; 
Holgate  V.  KUlick,  31  L.  J.  Ex. 
7  ;  Alundy  v,  Bluck,  9  C.  B.  N. 
S.  557,  S.  C.  30  L.  J.  0.  T.  193  ; 
Brown  v,  Hellaby,  26  L.  J.  Ex. 
217,  S  C.  1  H.  &  N.  729  ;  Hollo- 
way  V.  Francis,  9  C.  B.  559. 

(n)  Baggalay  v,  Borthwick,  10 
C.  B.  N.  S.  61  ;  S.  C.  sub  nom. 
Bi<^ley  V.  Markwick, 30  L.  J.  C. 
J\  342. 

(o)  Tittenson  v.  Peat,  3  Atk. 


529 ;  Morgan  v.  Mather,  2  Vos. 
Jr.  15. 

(p)  Earle  v.  Stocker,  2  Vern. 
251. 

(q)  Phipps  V.  Ingram,  3  Dowl. 
6G9. 

(r)  Whatleyu.  Motl;vii(l,2Duwl. 
249.  See  P.  II.  ch.  4,  s.  1,  d.  2,  p. 
1G6. 

(s)  Banks  v.  Banks,  1  Gale  46. 

(0  Ridoat  V.  Pyo,  1  B.  &  P.  91. 
See  P.  II.  eh.  4,  a.  1,  d.  6,  p.  179. 

(jt)  Phipps  V.  Ingram,  3  Dowl. 
GOO. 
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Part  III. 

CH.  IX.  8.  3. 

Examin- 
ing wit- 
ness, party 
nbfiont 

Proccud- 
incj  ex 
parte  im- 
properly. 

Refusing 
to  consider 
a  matter  in 
difference. 


One  of 
several 
arbitrators 
using  false 
case  and 
opinion. 

Delegating 
authority 
to  one 
another. 

Two  of 
three  arbi- 
trators 
acting 
alone. 


whole  case  (x).  So,  also,  if  contrary  to  the  principles  of 
natural  justice  he  examine  a  witness  or  a  party  privately  or 
in  the  absence  of  his  opponent ;  unless  the  irregularity  be 
subsequently  waived  by  the  parties  (y). 

If  the  arbitrator  proceed  ex  parte  without  sufficient  cause 
or  without  giving  the  party  absenting  himself  clear  notice  of 
his  intention  so  to  proceed,  the  award  will  be  avoided  (:). 
So,  likewise,  if  he  refuse  to  hear  evidence  on  a  claim  -within 
scope  of  the  reference,  on  a  mistaken  supposition  that  it  is 
not  within  it  (a) ;  but  not  if  he  erroneously  reject  admissible 
or  receive  inadmissible  evidence  (6).  His  refusing  to  hear 
additional  evidence  tendered,  when  the  whole  case  is  referred 
back  to  him  by  the  court,  is  fatal  (c),  but  not  so  when  the 
award  is  sent  back  with  a  view  to  a  particular  amendment 
only  being  made  (d). 

When  there  are  several  arbitrators,  if  one  of  them  take 
counsel's  opinion  on  an  incorrect  statement  of  the  facts,  and 
knowingly  act  upon  it,  the  award  will  be  set  aside,  but  not 
if  he  take  an  opinion  on  a  case  truly  drawn  up  (e).  So  if  one 
delegate  his  authority  of  deciding  a  point  of  law  to  another 
absolutely  (/),  but  not  if  he  merely  give  up  his  own  opinion 
to  the  other  (ff).  So  also  if  they  execute  the  award  sepa- 
rately (A).  Even  when  the  submission  provides,  that  an 
award  made  by  any  two  out  of  the  three  arbitrators  shall  be 
valid,  if  two  of  them  hold  meetings  alone,  without  notice  to 
the  third,  the  award  may  be  impeached ;  but  not  if  after 
notice  the  latter  stay  away  (i) ;  so  it  will  be  bad,  if  the  two 


(x)  Pepper  v.  Govhani,  4  Moore, 
148.  See  P.  11.  ch.  4,  s.  1,  d.  7,  p. 
182. 

(y)  Dobson  v.  Groves,  C  Q.  B. 
G37  ;  Harvey  v.  Shelton,  7  Beav. 
450.  See  P.  II.  ch.  4,  s.  1,  dd.  9, 
10,  pp.  188,  193. 

(:;}  Gladwin  v.  Chilcote,  9  Dowl. 
550.  See  P.  II.  ch.  4,  s.  ],  d.  11, 
p.  195. 

{(()  Samuel  v.  Cooper,  2  A.  &  E. 
752. 

(/>)  Hagger  v.  Baker,  14  M.  & 
W.  9.  See  P.  II.  ch.  4,  a.  1,  d.  12, 
p.  197. 

(r)  Nickalla  v.  Warren,  6  Q.  B. 


615. 

(d)  Howett  V,  Clements,  1  C.  R 
128.  See  P.  II.  ch.  10,  s.  2,  p.  470. 

(e)  Hare,  In  re,  6  Bing.  N.  C. 
168.  See  P.  11.  ch.  4,  a.  2,  d.  3,  p. 
208. 

(/)  Little  V.  Ne^tou,  9  Dowl. 
437. 

(^)  Eardley  t?.  Steer,  4  Dowl. 
42:3.  See  P.  II.  ch.  4,  s.  3,  d.  3,  p. 
213. 

(h)  Wade  v.  Dowliiig,  4  E.  &  R 
44. 

(t)  Balling  v.  Matchett,  WUles, 
215. 
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exclude  the  third  from  the  meetings  by  force  or  fraud,  or  PabtIII. 
make  an  award  without  first  taking  his  opinion  {k).  ch.  ix.  s.  3. 

An  umpirage,  or  award  of  an  umpire,  may  be  set  aside,  if  Arbitra- 
the  two  arbitrators  appoint  the  former  by  lot  and  not  by  !j^i^^ng 
choice  (Z),  unless  the  parties  have  consented  to  that  mode  of  umpire  by 
appointment  (m).     So  also,  if  the  umpire  make  his  award,     ^  .^ 
refusing  to  rehear  the  evidence,  his  decision  will  be  set  aside  ;  not  re- 
but the  award  will  be  sustained,  if  the  parties,  by  the  submis-  ^^""^ 
sion,  or  by  their  conduct,  have  agreed  to  relieve  him  from 
the  duty  of  re-examining  the  witnesses  (71). 


Ti.  When  the  award  a  mistaken  dedaion  in  laiv  01'  fact.']  Erroneous 
— An  award,  good  on  its  face,  cannot  be  set  aside  for  an  if  ^tra- 
erroneous  judgment  of  the  arbitrator  on  a  question  of  law  ;  ^^' 
nor  will  the  court  review  his  decision  as  to  the  facts,  or  allow 
the  merits  of  the  case  to  be  gone  into  (0)  ;  although  in  very 
early  times  the  Court  of  Chancery  took  upon  itself  to  ex- 
amine the  propriety  of  the  arbitrator's  decision  as  to  the 
amount  of   damages,  and  set  aside  the  award  whore  the 
damages  awarded  were  deemed  excessive  (p), 

Tlie  court  will  not  set  aside  an  award  on  a  suggestion  that  Arbitrator 
the  arbitrator  has  allowed  in  account  premiums  of  insurance  on^iegaUty 
on  an  illegal  voyage  to  a  hostile  port,  the  legality  of  the  of  contract. 
ground  of  the  insurance  being  for  the  consideration  of  the 
arbitrator  (g). 

When  the  arbitrator  has  made  a  mere  mistake  in  the  com-  Whether 
putation  of  the  amount  awarded,  intending  to  give  a  different  ^^Je  for 
sum  than  that  set  down  in  the  award,  the  present  inclination  "^f^e  mis- 

take  of 

of  the  courts  of  law  is  to  hold  that  the  award  cannot  on  that  arbitrator. 
account  be  set  aside.     The  question  how  far  an  award  is 
impeachable  for  a  mistake,  either  apparent  on  the  face  of 
the  instrument  or  not,  whether  made  out  by  extrinsic  state- 


(k)  Templeman  &  Eeed,  In  re, 
9  Dowl.  962.  See  P.  II.  ch.  4,  a.  3, 
d.  4,  p.  215. 

(I)  Cassell,  In  re,  9  B.  &  C.  624. 

(m)  Tiinno  &  Bird,  In  re,  6  B. 
&  Ad.  488.  See  P.  II.  ch.  4,  s.  4, 
d.  3,  p.  226. 

(71)  Salkeld  &  Slater,  In  re,  12, 
A.  &  E.  767.  See  P.  II.  ch.  4,  s.  4, 
d.  5,  p.  229. 

(0)  Lancaster  r.  Heraington,  4 


A.  &  E.  346.  See  P.  II.  ch.  5,  s.  8, 
d.  1,  p.  298. 

{p)  Cooper  V.  -. — ,  3  Rep.  in 
Chanc.  42,  76,  A.  D.  1672  ;  S.  C.  2 
Vern.  251  ;  1  Eq.  Cas.  Ab.  49  ; 
Yoiinge  1?.  Cooke, 3 Rep.  in  Chanc. 
45,  82  ;  Brown  v.  Brown,  1  Vern. 
157,  A. D.  1683. 

(q)  Wohlenberg  v.  Lageman,  6 
Taunt.  260. 


664  SETTING  ASIDE  AN  AWARD. 

Part  III.  ments  of  the  arbitrator,  or  raised  purposely  in  his  award  for 
CH.  ra.  8. 8.  ^YiQ  opinion  of  the  courts,  has  been  already  discussed  at 
length  (?'). 

The  recent  decisions  in  equity  seem  to  enable  one  to  pro- 
nounce, that  the  modern  decisions  of  the  common  law  courts 
on  this  head  will  meet  with  the  sanction  and  adoption  of 
the  equity  judges,  except  that  the  award  will  be  set  aside 
in  equity  where  the  mistake  is  admitted  by  the  arbi- 
trator (s). 

It  is,  however,  desirable  that  an  uniformity  of  practice  and 
principle  should  prevail  in  all  the  courts  on  subjects  which  in 
every  court  are  to  be  decided  on  equitable  grounds,  and  not 
on  any  technical  rules  of  legal  construction. 

Void  III.    When  the  award  ia  a  nullity.] — If  the  award  be  alto- 

*^"^         gether  void,  and  can  be  considered  a  nullity,  and  nothing  can 
aside.  be  done  upon  it  but  by  suit,  as  where  the  arbitrators  autho- 

rity has  been  revoked,  the  court  will  not  usually  interfere  to 
set  it  aside,  because  any  suit  brought  to  enforce  it  must  fail 
But  there  is  an  exception,  where  something  may  be  clone 
under  the  award,  which  renders  the  interference  of  the  court 
necessary ;  for  instance,  when  the  award  orders  a  verdict  to 
be  entered,  the  court  will  set  it  aside,  though  the  submission 
had  been  revoked ;  since,  if  the  award  be  allowed  to  stand, 
the  party  would  be  entitled  to  judgment,  and  might  issue 
execution  (t). 
Awanl  An  award  made  after  the  time  for  making  it  has  expired, 

made  after  ^jj][  often  be  sct  aside  (u),  unless  the  conduct  of  the  parties 
expired.       have  amounted  to  an  enlargement  of  the  period  (v) ;  so  also, 
Or  rovoca-  o„c,  just  noticed,  will  an  award  made  after  the  submission 
has  been  revoked,  either  by  the*  will  of  the  party  or  by  his 
death  (x), 

(r)  Phillips  V.  Evans,  12  M.  &  M.  &  S.  226.    See  P.  II.cb.3,  s.  1, 

W.  309.    See  P.  II.  ch.  5,  s.  8,  p.  d.  2,  p.  132. 
298.  (r)  Hallett  r.  Ilallett^  7  Dowl. 

(«)  See  P.  ir.  ch.  5,  s.  8,  p.  302.  389.    See  P.  H.  ch.  3,  &  2,  d.  2,  p. 

(0  Doe  d.  Turnbull  v.  Brown,  5  140. 
Pi.  &  C.  384  ;  Hobbs  v.  Ferrara,  8  (x)  Claphani  r.  Higham,  1  Binjj. 

Dowl.  779 ;  Worrall   v,  Deane,  2  87  ;    Potts  v.    Ward,    1    Mareh, 

Dowl.  2G3.  3C6.    See  P.  IT.  ch,  3,  a.  3,  d.  8,  p. 

(h)  Ssvinford  &  Horn,  In  re,  G  ICl. 
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The  want  of  a  proper  stamp  is  no  ground  for  setting  aside    Part  in. 
an  award,  when  no  steps  have  been  taken  to  enforce  it  (y).      .  *  _ '  '  .' 
Nor  can  it  be  attacked  for  the  want  of  a  recital  to  show  improper 

stamp. 

that  the  arbitrator  has  jurisdiction  (0),  nor  for  a  false  re-  Deficient 
cital  (a).  '^^'i^l- 

IV.   When  tlie  award  is  not  final.'] — When  the  award  is  not  Two 
final  it  will  be  set  aside.   If,  without  special  power,  the  arbi-  each^de- 
trator  make  two  awards,  each  deciding  part  of  the  matters  <^^^^S 
referred,  and  not  one  entire  award  on  all  together,  both  may  final 
be  set  aside,  for  there  is  no  one  final  award  on  all  the  sub-  fi'W*^*^- 
jects  (6).     So  also  if  the  award  fail  to  decide  on  all  the  Award 
matters  referred  for  determination  (c),  whether  the  omission  ^^^0^1'** 
appear  on  the  face  of  the  award,  or  be  shown  to  the  court  matters, 
by  aflSdavit;  but  it  will  not  be  set  aside  if  the    question 
undecided  were  not  notified  to  the  arbitrator  as  a  matter  in 
difference,  or  the  parties  showed  b}'^  their  conduct  that  they 
did  not  mean  him  to  decide  it  (d).     So  it  will  be  avoided  if  Reserving 
it  reserve  a  point  for  the  future  decision  of  the  arbitrator,  gating 
or  delegate  the  determination  of  it  to  another  (c) ;  but  no  decision. 
objection  attaches  to  delegating  to  the  master  the  taxing  of 
costs^  or  appointing  a  stranger  to  perform  a  mere  ministerial 
duty(/). 

It  will  also  be  set  aside  as  not  being  final,  if  it  dispose  of  Not 
a  cause  referred  merely  by  directing  a  nonsuit  (g) ;  or  when  tbTcauBc 
it  ought,  for  the  purpose  of  costs,  to  show  in  whose  favour  nor  all  the 
the  cause  is  decided,  if  it  award  merely  that  the  proceedings  properly. 
in  the  cause  are  to  cease  (A) ;  or  if  it  fail  to  decide  every  issue 
joined  in  the  cause  (i).      But  a  party  in  whose  favour  a  Mistake  in 

favour  of 


{y)  Preston  v.  Eastwood,  7  T.  R. 
95. 

(3)  George  v.  Lonseley,  8  East. 
12.     See  P.  IL  cb.  5,  s.  2,  p.  251. 

(a)  Trew  v.  Burton,  1  C.  &  M. 
533.  See  P.  II.  ch.  5,  s.  2,  p. 
252. 

(6)  Winter  v.  Munton,  2  Moore, 
723.  See  P.  II.  ch.  5,  s.  3,  p. 
254. 

(c)  Samuel  «.  Cooper,  2  A.  & 
E.  752.  See  P.  II.  cb.  5,  s.  4,  p. 
255. 

(d)  Re?3  V.  Waters,  16  M.  &  W. 


263.    See  P.  II.  ch.  5,  s.  4,  d.  1,  p 
256. 

(c)  Tandy  v.  Tandy,  9  Dowl. 
1044. 

(/)  Pedley  v.  Goddard,  7  T.  R. 
73.  See  P.  II.  ch.  5,  s.  4,  dd.  10, 
11,  pp.  275,  278. 

((/)  Wild  v.  Holt,  9  M.  &  W. 
161. 

Qi)  Hunt  V.  Hunt,  5  Dowl.  422. 
Sec  P.  11.  cb.  6, 8.  2,  d.  1,  p.  334. 

(t)  Kilburn  v.  Kilburn,  13  M.  <fe 
W.  671.  See  P.  IL  oh.  6,  s.  2,  dd. 
3, 4,  pp.  335,  336. 


666 


SETTING  ASIDE  AN  AWARD. 


Pabt  III. 

CH.  IX.  S.  S. 

party 
moving. 


Directing 
nnatho- 
rized  entry 
of  verdict. 


Omitting 
to  assess 
damages 
properly. 


Not 
finding 
balance  of 
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ant*8  set- 
off. 

Directing 
unwar- 
ranted 
entry  of 
judgment. 

Judgment 
non  ob- 
stante 
veredicto. 


Omitting 
to  award 
rightly  on 
costs. 


mistake  is  made  cannot  avail  himself  of  it  to  set  aside  the 
award.  Thus  a  defendant  cannot  urge  that  the  arbitrator 
has  improperly  divided  a  plea  of  set-off,  awarding  part  of  the 
issue  raised  on  that  plea  in  his  favour,  and  part  for  the 
plaintiff;  whereas  the  whole  issue  ought  to  have  been  found 
for  the  latter  (k). 

The  award  will  be  set  aside  in  the  Court  of  Queen's  Bench 
(but  not  in  the  Exchequer),  if  it  decide  a  cause  only  by  an 
unauthorized  direction  that  a  verdict  should  be  entered  (Q. 
If  it  omit  to  award  damages  on  the  issues  found  for  the 
plaintiff  (m),  it  may  be  impeached,  but  not  if  there  be  an 
issue  found  for  the  defendant  on  a  plea  covering  the  whole 
cause  of  action  (n).  It  may  be  assailed  for  omitting  to  assess 
damages  on  a  new  assignment,  on  which  the  plaintiff  has 
signed  judgment  for  want  of  a  plea  (o)  ;  and  probably  in 
many  cases  for  not  assessing  contingent  damages  on  a  de- 
murrer (p). 

When  all  matters  in  difference,  as  well  as  the  cause,  are 
referred,  and  the  arbitrator  finds  for  the  defendant  on  the 
general  issue  in  debt,  the  award  may  be  set  aside  for  fSuliog 
further  to  ascertain  the  amount  of  the  defendant's  set-off  (q). 
Deciding  a  cause  by  an  unwarranted  direction  that  a  judg- 
ment be  entered,  is  a  sufficient  ground  of  motion ;  but  not  if 
the  award  also  show  by  other  provisions  how  the  cause  has 
been  determined  (r).  If  the  arbitrator,  when  empowered, 
neglect,  although  requested,  to  decide  a  question  raised 
by  the  pleadings  as  to  the  plaintiff's  right  to  judgment 
non  obstante  veredicto,  the  award  ivill  probably  be  set 
aside  (a). 

When  the  arbitrator  is  bound  to  award  some  costs,  and 
gives  none,  or  to  ascertain  their  amount,  and  fails  to  do  so, 


(fc)  Moore  v.  Butlin,  7  A.  &  E. 
596. 

(0  Hawkyard  v.  Slocks,  2  D.  & 
L.  936 ;  Cock  v.  Gent,  13  M.  &  W. 
364.  See  P.  II.  ch.  6,  s.  3,  d.  3,  p. 
349. 

(m)  Wood  V,  Duncan,  7  Dowl. 
91. 

(n)  Warwick  v.  Cox,  1  D.  &  L. 
986.    See  P.  II.  ch.  6,  8.  4,  p.  350. 

(o)  Wyke3  v,  Shipton,  8  A.  &  E. 


246. 

(p)  Cooper  V,  Langdon,  9  M.  & 
W.  60. 

(a)  Maloney  v.  Stockley,  2  Dowl. 
N.  S.  122.  See  P.  II.  ch.  6,  s.  4,  p. 
356. 

(r)  Doe  d.  Body  v.  Cox,  4  D.  & 
L.  75.  See  P.  II.  ch.  6,  s.  5,  d.  1, 
p.  356. 

(«)  Allen  V.  Lowe,  4  Q.  R  66. 
Bee  P.  II.  ch.  6,  a.  5,  d.  2,  p.  360. 
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a  motion  may  be  made  to  impeach  his  decision  (t).    On  a   Part  IIL 
general  reference,  when  the  costs  of  the  cause  abide  the  event 


CH.  IX.  s.  s. 


of  the  award  as  to  the  cause,  it  will  be  a  gool  ground  of  Not  de- 
motion, that  the  arbitrator  has  awarded  one  gross  sum  in  cause  sepa- 
respect  of  the  oause  and  all  other  matters  together,  since  it  ratelyfrom 
cannot  be  seen  for  whom  the  cause  is  decided  (u) ;  or  if  the  matters. 
cause  be  determined  for  the  plaintiff,  since  it  cannot  be  said 
what  amount  of  damages  he  has  recovered  in*  the  action,  so 
as  to  give  information  on   what  scale  his  costs  are  to  be 
taxed  (x).    But  if  no  injury  can  result  to  the  defendant  from  Party 
the  omission  to  separate  the  damages,  the  defendant  will  not  ^Ti^red 
be  allowed  to  impeach  the  award  for  this  defect  (y),  ^?  ^^^' 

If  an  award  respecting  partnership  matters  be  not  final,  ^^^  ^ot 
for  want  of  providing  for  the  case  of  a  deficiency  of  assets,  providing 
and  there  be  a  deficiency  in  fact  shown  to  the  court,  it  will  ciency  of 

partner- 
ship funds. 


be  set  aside  (2). 


V.  When  tlie  award  is  uncertain.] — ^Whem  the  award  is 
uncertain  it  may  be   set   aside.     Thus,  if  it  be   doubtful 
whether  the  award  has  decided  the  questions  referred  (a),  or 
how  it  has  determined  them  (6) ;  so,  when  it  leaves  a  dis-  As  to 
puted  amount  of  money,  other  than  costs,  unascertained  (c) ;  "»<*^** 
so  when  it  does  not  specify  which  of  two  persons  is  to  do  a  fyingper- 
certain  act  (cI)  \  or,  when  empowered  to  give  general  direc-  ^"^ 
tions  what  shall  be  done,  the  arbitrator  fails  to  prescribe  cIm  inlts 
them  with  sufficient  particularity  (<?).  directions. 

On  a  reference  by  an  executor,  an  award  ascertaining  a  Not  find- 
balance  due  from  the  testator,  and  ordering  the  executor  to  ^*^  ®^ 
pay  the  amount  "  out  of  the  assets,"  will  not  be  set  aside 


(i)  Morgan  t?.  Smith,  1  Dowl. 
N.  8.  617.  See  P.  II.  ch.  7,  s.  1, 
d.  3,  p.  368. 

(tt)  Crosbie  v.  Holmes,  3  D.  & 
L.  566. 

(a)  Lund  v,  Hudson,  1  D,  &  L. 
236.  See  P.  II.  ch.  7,  s.  2,  d.  2,  p. 
378. 

(y)  Taylor  v.  Shuttleworth,  6 
Bing.  N.  C.  277. 

(^  Routh  1?.  Peach,  2  Aust.  519; 
S.  C.  3  Anst.  637. 

(a)  Tribe  &  Upperton,  In  ro,  3 


A.  &  E.  295. 

(6)  Martin  v.  Barge,  4  A.  &  E. 
973.  See  P.  II.  ch.  6,  s.  5,  d.  1.  p. 
281. 

(c)  Marshall  &  Dresser,  In  ro,  3 
Q.  B.  878.  See  P.  11.  ch.  5,  s.  5. 
dd.  2,  3,  pp.  282,  285. 

(^d)  Lawrence  1?.  Hodgson,  1  Y. 
&  J.  16.  See  P.  II.  ch.  5,  s.  5,  d. 
5,  p.  280. 

(e)  Stonehewer  v.  Farrar,  6  Q. 

B.  730.     See  P.  II.  ch.  8,  s.  2,  d. 
3,  p.  423. 
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Part  III.  as   uncertain   for  omittiuir  to   ascertain  whether  there  are 

CH.  IX.  8.  8.  ,      ,  /.  X 

. assets  (/). 

Inoonsis-         When  the  award  is  substantially  inconsistent  and  repug- 
repu^ant.  nant,  it  will  be  set  aside  (g). 
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VI.  When  the  arhitrator  has  e:cceeded  his  authority]— 
That  the  arbitrator  has  exceeded  his  authority  is  often  a 
good  ground  of  motion.  It  is  so  in  all  cases,  unless  the  bad 
part  is  clearly  separable  from  the  rest  of  the  award,  and 
does  not  affect  the  good  part.  If  he  award  on  matters  not 
submitted  to  him  (h),  or  award  as  to  costs  without  autho- 
rity (i),  or  improperly  direct  costs  to  be  taxed  as  between 
attorney  and  client  {k\  the  award  is  open  to  objection ;  so, 
if  without  power  to  say  what  shall  bo  done  by  the  parties, 
he  give  unwarranted  directions  as  to  the  replacement  of 
some  fixtures  (l) ;  or,  if  instead  of  deciding  whether  a  title 
to  an  estate  be  good,  he  award  that  the  party  shall  take  it 
with  all  faults  on  receiving  an  indemnity  (m);  so  if  he 
attempt  to  regulate  the  payment  of  sums  to  come  due  in 
future,  the  submission  being  confined  to  present  differ- 
ences (n)  ;  so  also  if  he  award  all  the  partnership  stock  and 
efiects  to  one  partner,  when  the  submission  contemplated  a 
division  between  the  two  (o) ;  so  if  of  his  own  authority  lie 
appoint  a  receiver  to  collect  and  apply  money  of  a  firm  pur- 
suant to  the  award  (p);  so  likewise  if  he  direct  a  party  to 
do  an  act,  which  would  be  a  trespass  on  the  property  of 
another,  or  an  act  of  waste,  for  which  he  would  be  liable  to 
his  landlord  {q). 


(/)  Love  V.  Iloneylxmmo,  4  D. 
&  R.  814. 

(</)  Ames  V.  Milward,  8  Taunt. 
637.     See  P.  II.  cIl  5,  s.  7,  p.  290. 

(h)  Tandy  v.  Tandy,  9  Dowl. 
1044  ;  WaiTen  v.  Green,  Ca.  temp. 
Finch,  141  ;  Morgan  v.  Mather,  2 
Ves.  Jr.  15.  Sec  P.  II.  ch.  5,  s.  9, 
p.  318, 

(i)  Boodle  v.  Davies,  3  A.  &  E. 
200.  Sec  P.  II.  ch.  7,  s.  1,  dd.  1, 
3,  pp.  376,  379. 

(k)  Seckham  v.  Babb,  8  Dowl. 
107.  See  P.  II.  ch.  7,8.  1,  d.  3, 
p.  368. 

(0  Price  V.  Popkin,  10  A.  &  E. 


139. 

(m)  Ross  r.  Boanls,  8  A.  &  E. 
290.  See  P.  II.  ch.  8,  s  l,dd.  1, 
5,  pp.  399,  410. 

(n)  Morphett,  In  re,  2  D.  &  L. 
967.  See  P.  II.  ch.  8,  a.  1,  d.  2,  p. 
403. 

(o)  Wood  r.  Wilson,  2  C.  M.  & 
R.  241.  See  P.  II.  ch.  8,  a.  1,  d. 
4,  p.  407. 

Ip)  Mackay,  In  re,  2  A.  &  E. 
356.  See  P.  II.  ch.  8,  s.  4,  d.  l,p. 
431. 

(f/)  Turner  v.  Swainaoni  1  M.  & 
W.  572.  SteP.  If.  ch.  8,  8.  4,  d. 
3,  p.  431. 
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The  excess  will  not  in  all  cases  form  a  ground  for  sotting    PartIIT. 
aside  an  award.     Thus,   where   a  party  who  had  claimed  ^"•^^'^' 
compensation  under   the  Lands  Clauses  Consolidation  Act  Excess  in 

/•!•  •  'li-  11  'ii-  favour  of 

tor  his  reversionary  interest  in  some  land  required  by  a  party 
railway  company,  and  who  had  demanded  that  the  amount  moving, 
should  be  settled  by  arbitration,  afterwards  objected  to  the 
award,  that  the  award  assumed  him  to  be  in  possession,  and 
gave  him  a  compensation  for  the  immediate  possession  of 
the  land,  which  was  an  excess  of  authority  on  the  part  of 
the  umpire ;  the  court  said  that  the  answer  to  that  objection 
was,  that  such  assumption,  if  actually  made,  was  in  his  favour 
and  to  his  advantage,  and.  was  therefore  no  matter  of  com- 
plaint for  him  (r). 

vii.  Where  parti/  or  witness  is  in  fault,  or  neiu  matter  Tarty 
discovered. — If  either  party  be  guilty  of  fraudulent  conceal-  op^nent 
ment  of  matters,  which  he  ought  to  have  disclosed,  or  if  he  ^^  arbitra- 
wilfully  mislead  or  deceive  the  arbitrator,  the  award  may  be 
set  aside  (s). 

How  far,  when  there  has  been  no  fraud  or  concealment.  Whether 
the  mere  discovery  of  new  material  matter  will  be  a  ground  ^f  new^ 
for  setting  aside  the  award,  does  not  seem  clear.    According  matter 
to  the  opinion  of  an  Irish  court  of  equity,  if  a  claim  within  setting 
the  scope  of  the  reference  have  been  accidentally  omitted  ^^^^, 

11.  award. 

to  be  brought  forward,  relief  may  be  had  in  equity  {t). 
In  the  English  Court  of  Exchequer,  however,  it  was  con- 
sidered as  very  doubtful,  whether  the  fact  that  a  material 
part  of  his  case  was  not  known  to  a  plaintiff  in  a  suit  till 
after  the  award  was  made,  would  be  sufficient  to  let  in 
further  inquiry  (u). 

On  one  occasion,  Lord  Hardwicke,  C,  said,  "  I  will  not 
say,  that  in  no  case  whatever  new  matter  discovered  after 
the  award  will  not  affect  it.  But  I  do  not  know  any  case 
where  it  has  been  allowed.  An  award  differs  from  a  decree 
in  this  respect.     A  decree  is  compulsory;  the  parties  cannot 

(r)  Bradsliaw^s  Arbitration,  12  v.  Garteide,  3  Anst.  735. 

Q.  B.  562.  {t)  Brophy  v.  Holmes,  2   Mol- 

(«)  South  Sea  Company  v.  Bum-  ley,  1. 

stead,  2  Eq.  Cas.  Ab.  80  ;  Mitchell  {u)  Gartside  v,  Gartside,  3  Anst 

V.  Harris,  2  Ves.  Jr.  129,  a  ;  Met-  735. 
calfe  17.  Ives,  1  Atk.  63 ;  Gartside 
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bring  on  their  cause  or  delay  it  before  the  court.  But  an 
award  is  the  judgment  of  judges  of  the  parties  own  choosing, 
and  they  need  not  submit,  until  fully  approved  of  the  merits 
of  their  ca-se,  and  if  they  do,  it  is  their  own  fault.  But 
justice  in  courts  must  be  done  in  its  course,  and  neither 
party  can  prevent  it.  It  seems,  therefore,  of  dangerous 
consequence  to  say,  that  new  matter  discovered  will  affect 
an  award,  as  it  will  do  a  decree  upon  a  bill  of  review''  (x). 

In  another  case,  it  is  laid  down  by  a  court  of  common 
law,  that  it  is  not  a  sufficient  ground  for  setting  aside  an 
award  to  allege  merely,  that  new  evidence  has  been  dis- 
covered since  the  award  has  been  made.  The  affidavit 
must  show  what  it  is,  that  there  is  some  surprise,  and  that 
it  is  such  evidence  as  a  reasonable  diligence  could  not  have 
obtained  (y). 

It  is  no  ground  for  setting  aside  an  awards  that  a  party 
has  been  surprised  by  an  unexpected  case  set  up  by  his 
opponent  on  the  reference,  which  he  believes  not  to  be  true, 
if  he  did  not  apply  to  the  arbitrator  to  postpone  making 
his  award,  and  to  give  time  for  inquiry  (z). 

The  Court  of  Common  Pleas  refused  to  set  aside  an  award, 
on  the  ground  that  the  parties  had  been  examined  by  con- 
sent, and  that  subsequent  to  the  award  the  plaintiff  had 
discovered  that  the  defendant  was  a  convicted  felon,  then 
incompetent  as  a  witness.  The  court  laid  some  stress  on 
the  fact  that  the  arbitrator  stated,  that  his  judgment  was 
founded  wholly  independently  of  the  defendant's  testi- 
mony (a). 

An  award  will  not  be  set  aside  on  the  ground  of  married 
women  or  infants  being  parties  to  the  submission,  if  the 
pai'ty  objecting  were  aware  of  their  condition  when  he 
entered  into  the  reference  (b) ;  nor  will  it  be  set  aside  because 
an  infant  is  ordered  to  pay  costs  (c). 


(x)  Ld.  Montgomery  v.  Buckley, 
Jodarell's  MSS.,  cited  in  Heming 
V.  Swinnerton,  1  Coop.  C.  C.  418, 
note. 

(V)  Eardley  v.  Otley,  2  Chit. 
42  ;  Reynolds  v.  Askew,  5  Dowl. 
682. 

(s)  Solomon  v,  Solomon,  28  L.  J. 
Ex.  129, 


(a)  Smith  v,  Sainsbui}',  9  Bing. 
31. 

(6)  Warner,  In  re,  2  D.  &  L. 
148 ;  Wrightson  ».  Bywater,  3  M. 
&  W.  199  ;  Jones  r.  Powell,  6 
Dowl.  483. 

(c)  Proudfoot  r.  Poile,  3  D.  &  L. 
524. 
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After  au  extent  in  aid  issued  against  the  defendant,  the    Part  III. 
prosecutor  and  the  latter  refen'ed  the  question  of  the  debt.  ^"-  ^^-  ^-  ^- 
Pending  the  reference,  the  defendant,  who  had  inserted  the  Tarty  in- 
debt  in  his  schedule,  was  discharged  by  the  Insolvent  Debtora 
Act,  1  G.  IV.  c.  119.     The  crown   being  no  party  to  the 
reference,  it  was  held  that   the  defendant  was  discharged 
by  his  insolvency,  and  the  award  subsequently  made  was  set 
aside  (d). 

On  one  occasion  the  court  refused  a  motion  to  set  aside  Perjury  of 
an  award,  on  the  allegation  that  a  witness  had  wilfully  and  ^  ^^^ 
corruptly  given  false  evidence  before  the  arbitrator,  saying 
that  jjroceedings  might  be  taken   against  the  witness  for 
perjury,  and  that  it  would  be  setting  a  mischievous  example 
to  interfere  at  that  time  (e). 

When  in  the  third  term  after  the  award  had  been  made  incorrect 
the  plaintiff  moved  to  set  it  aside,  on  an  affidavit  of  a  of*^™^^ 
witness,  who  stated,  that  before  the  arbitrator  he  had  sworn 
that  he  had  supplied  certain  goods  to  the  defendant,  whereas, 
in  fact,  by  arrangement  between  them,  they  had  not  been 
delivered ;  and  the  plaintiff  also  swore  that  he  had  only  in 
that  tenn  received  information  of  the  circumstance;  the 
couiii  refused  the  application,  partly  on  account  of  the  delay, 
but  also  on  the  ground  that  the  witness  might  have  been 
cross-examined  before  the  arbitrator,  and  that  to  allow  such 
an  affidavit  to  be  suflicient  would  open  the  door  to  innume- 
rable frauds  (/). 

On  the  principle  de  mmimis  non  curat  lex  the  court  refused  No  rule 
a  rule  to  set  aside  an  award  where  the  objection  only  applied  in  dispute 
to  the  decision  in  respect  of  a  claim  of  2i.  2s.  {y).  trifling. 

viir.  When  the  award  is  under  tJie  datute  of  William  the 
TAird]— In  considering  what  may  be  the  grounds  of  a  motion 
to  set  aside  an  award,  a  distinction  may  be  noticed  between 
awards  pursuant  to  submissions  made  rules  of  court  by  the 
inherent  jurisdiction  of  the  courts,  and  those  on  submissions 
of  which  the  courts  take  cognizance  by  virtue  only  of  the 
statute  of  William  III.  Qi). 

{6)  B.  V.  Bingham,  2  Tyrw.  46.  21. 

(e)  Scales  v,  ifiwt  London  Water-  (<f)  Brown  v.  Hellerby,  26  L.  J. 

works,  1  Hodges,  91.  Ex.  217;  S.  C.  1  H.  &  N.  729. 

(/)  Pilmore  v.  Hood,  8  Dowl.  {h)  9  &  10  W.  III.  o.  15. 
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In  an  old  case  it  is  laid  down  that  under  that  statute 
notliing  is  a  ground  for  impeaching  the  award  but  manifest 
corruption  of  the  arbitrators  (i) ;  but  the  language  of  the 
act  provides  that  awards  "  procured  by  corruption  or  undue 
means  **  shall  be  set  aside,  thus  not  limiting  the  grounds  to 
corruption  only. 

It  is  evident  that  the  term  "  undue  means  "  signifies  some- 
thing different  from  con'uption;  for,  although  there  be  no 
ground  for  imputing  improper  motives  to  the  arbitrator,  the 
court  will  set  aside  the  award  as  procured  by  "undue  meanp," 
if  the  course  pursued  on  the  reference  have  been  inconsistent 
with  tiatural  justice;  as,  for  instance,  if  the  witnesses  have 
been  examined  in  the  absence  of  the  parties  (fc),  or  the 
plaintiff  not  allowed  a  proper  opportunity  of  discussing  his 
case  (i). 

The  restriction,  however,  imposed  by  the  language  of  the 
act  has  subsequently  been  much  disregarded,  for  the  courts 
will  listen  to  applications  to  set  aside  awards  under  the 
statute  on  other  grounds  than  the  two  enumerated  in  the 
section  (m);  even  when  the  motion  was  refused  as  being 
made  later  than  the  statute  allowed,  no  objection  was  sug- 
gested, that  the  grounds  that  the  award  was  defective  on  its 
face  (72),  or  that  the  arbitrator  had  not  sufficient  materials 
before  him,  were  such  as  the  court  could  not  entertain  (0). 
On  the  contrary,  where,  the  submission  being  under  the 
statute,  the  arbitrator  by  consent  had  set  out  facts  for  the 
opinion  of  the  court,  the  court  set  aside  a  part  of  the  award  as 
deciding  contrary  to  law  on  the  case  stated  (p).  And  Lord 
Eldon,  C,  observing  on  the  act  in  one  instance,  remarked, 
"  There  is  one  case  in  which  the  courts  have  not  considered 
themselves  strictly  bound  by  the  words  of  the  statute.  The 
act  is  silent  as  to  mistake  or  error  of  the  arbitrators,  yet  it  is 
now  settled  that  an  award  may  be  set  aside  for  mistake  or 
error,  if  admitted  by  the  arbitrators"  (5). 


(i)  Anderson  v.  Coxeter,  1  Stra. 

301. 

(k)  Plews  &  MiddletoD,  In  re,  6 
Q,  B.  845 ;  Harvey  v.  Shelton,  7 
Beav.  455. 

(0  Spettigue  v.  Carpenter,  3  P. 
W.  361 ;  S.  C.  Via.  Ab.  Supp.  Arb. 
p.  301. 

(in)  Veale  v,  Warner,  1  Sauad. 
327  d.  notes. 


(n)  Lowndes t?.  Lowndes,! East) 
276. 

(0)  Zachary  v.  Shepherd,  2  T. 
R.78L 

(p)  Webb,  In  re,  8  Taunt,  443. 

(q)  Nichols  V.  Chalie,  14  Ves. 
265  ;  S.  C.  cited  in  Hcming  r. 
Swinnerton,  1  Coop.  C.  C.  419, 
from  a  MS.  note  of  the  judgment. 
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SECTION  i\r. 

MOVING  TO  SET  ASIDE  AN  AWARD. 

I.  The  ajffidavits  on  a  motion  to  set  aside  an  award,] —  PartIII. 
Where  a  cause  is  referred  by  judge's  order,  order  of  Nisi  ^^'  ^^' "' 
Prius,  or  rule  of  court,  the  affidavits  in  support  of  or  in  ^^w  affi- 
answer  to  the  rule  for  setting  aside  the  award  should  be  beentiUed. 
entitled  in  the  cause,  and  with  the  Christian  and  surnames  of 
the  parties  (r). 

If  the  reference  of  the  cause  take  place  out  of  court  by 
agreement  under  the  statute  of  William  III.  to  be  made 
a  rule  of  the  court  in  which  the  cause  is  pending,  it  is  said  to 
have  been  the  practice  to  entitle  the  affidavits  in  the  cause ; 
but  on  one  occasion  of  such  a  reference,  where  the  mode  of 
entitling  the  affidavits  on  a  motion  for  attachment  for  non- 
performance of  the  award  was  discussed,  no  objection  was 
taken  to  the  heading  of  the  affidavits  used  on  the  cross  motion 
to  set  aside  the  award,  although  they  were  only  entitled  "  In  - 

the  matter  of"  the  parties  (s).  As  it  has  been  held  that  the 
jurisdiction  of  the  court 'over  the  award  on  such  a  reference 
depends  on  the  statute  only  (Q,  it  is  submitted  that  there  is 
no  necessity  to  entitle  the  affidavits  in  the  cause,  though,  as 
there  seems  to  be  nothing  objectionable  in  such  a  course,  it 
would  be  the  safer  plan  to  do  so  (u). 

Where  there  is  no  cause  in  court,  and  the  submission  is 
solely  by  virtue  of  the  statute,  the  affidavits  either  for  or 
against  the  motion  require  no  title  at  all,  though  they  may 
be,  and  often  are,  entitled,  "  In  the  matter,"  &c.  (x) ;  and  if 
they  be  headed,  "  In  the  matter  of  the  arbitration  between 
A.  B.  plaintiff,  and  C.  D.  defendant,"  there  being  no  cause 
referred,  the  terms  plaintiff  and  defendant  improperly  intro- 
duced will  be  merely  treated  as  surplusage  (y). 


(r)  Bainljrigge   v.    Houlton,    6  Dowl.  651 ;  Pike  v,  Newman,  14 

East,  20 ;  Anon.  1  Smith,  358.  C.  B.  425. 

(«)  Whitehead!;.  Firth,  12  East,  (x)  Whitehead  v.  Firth,  12  East, 

166.  166;    Bainbrigge  v.    Houlton,    6 

(0  Bashworthv.  Ban-on,  3  Dowl.  East,  20. 

317  ;  Beynolds  v.  Askew,  4  Dowl.  (y)  Imeson  &  Horner,  In  re,  8 

682.  Dowl.  651;  Anon.  1  Smith,  358. 

(ii)  Imeson  &  Homer,  In  re,  8 
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Till  recent  times,  when  there  was  no  cause  in  court,  the 
affidavits  required  a  stamp,  not  being  exempted  from  the 
General  Stamp  Act,  55  G.  III.  c.  184,  by  the  5  G.  IV.  c  41, 
which  enacted  that  no  stamp  should  be  necessary  on  affidavits 
'•  to  be  filed,  read,  or  used,  in  any  action  or  mity  in  any  of  the 
courts  of  law  or  equity  at  Westminster,"  &c.  (z).  They  are 
however,  it  is  presumed,  relieved  from  stamp  duty  by  the 
more  general  words  of  the  4  &  5  Vict  c.  34,  s.  1,  which 
amends  the  5  G.  IV.  c.  41,  and  provides  that  no  stamp  shall 
be  necessary  on  any  "affidavits  whatsoever,  whether  to  be  read, 
filed,  or  used  in  the  said  courts,  or  before  judges,  commis- 
sioners, or  officers,  in  any  action  or  suit,  or  otherwise  how- 
soever." 

The  affidavit  verifying  the  copy  of  the  award  to  be  a  true 
copy  need  not  state  that  the  copy  was  compared  with  the 
original,  for  cases  may  frequently  occur,  where  the  party  may 
never  see  the  original  awaid,  but  only  have  a  copy  furnished 
him  (a).     An  affidavit  by  the  clerk  to  the  town  agent  of  the 
plaintiff's  attorney,  "  that  the  paper  writing  hereto  annexed 
marked  D  is  a  true  copy  of  the  award  or  umpirage  of  A.  B. 
as  this  deponent  has  been  informed  and  believes/'  and  that 
he  received  the   said  paper  writing    from   the  plaintiff's 
attorney  in  the  country,  was  held  a  sufficient  verification  (6). 
So  an  affidavit  by  the  defendant,  "  that  the  paper  writing 
marked  A  was  on,"  &c.,  "  delivered  by  the  arbitrator  per- 
sonally into  the  hands  of  this  deponent  as  a  copy  of  the 
award  made  by  him  in  this  cause,"  was  considered  to  be  a 
prima  facie  proof  that  the  copy  was  a  correct  copy  (c).    So 
also,  an  affidavit,  '*  that  the  paper  writing  annexed  to  the 
affidavit  was,  or  contained,  as  the  deponent  (the  defendant) 
believed,  a  true  copy  of  the  award,  the  deponent  having  been 
served  with  the  same  by  the  attorney  of  the  plaintiff/'  was 
held  sufficient  (d). 

As  immaterial  alterations  in  the  affidavit  will  not  vitiate  it, 
it  is  not  nece6sarj%  if  sworn  before  a  commissioner,  that  his 


(z)  Templeman  &  Heed,  In  re,  L.  93G. 

9  Dowl.  962.  (c)  Lund  v.  Hudson,  1  D.  &  L 

(a)  Hawkyard  v.  Stocks,  2  D  &  236. 

L.  ^36.  (oO  Hay  ward  r.  Phmips,  6  A.& 

{h)  IJawkyard  r.  Stocks,  2  D.  &  E.  119. 
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initials  should  be  put  to  such  alterations,  in  order  to  8how   1*abtIII. 

CH   IX    P    4 

that  they  were  made  previous  to  its  being  sworn  (e),  


II.  The  motion  to  set  aside  an  awar(li\ — ^The  parties  to  the  Who  may 
submission  or  their  representatives  may  move  to  set  aside  the  get  wide 
award  (/).  a^a^^- 

The  executors  or  administrators  of  a  deceased  party  being,  Executor 
as  we  have  seen,  at  liberty  to  enforce  it,  and  liable  to  its  **  *  ^    ^' 
burdens  as  far  as  they  have  assets,  have,  it  is  presumed,  a 
clear  right  to  apply  to  set  it  aside  {g). 

When  bankruptcy  or  insolvency  docs  not  free  the  party  Bankrupt 
from  liability  to  perform  an  award,  he  cannot  by  such  bank-  vent. 
ruptcy  or  insolvency  be  precluded  from  moving  to  set  it 
aside,  for  he   is  clearly  aggrieved  by  an  improper  award 
against  him  (A). 

Whenever  the  assignee,  as  is  generally  the  case,  has  an  Assignee. 
interest  in  the  award,  it  does  not  seem  to  be  questioned  that 
he  would  be  entitled  to  move  to  impeach  it  (i). 

The  clause  in  the  submission  prohibiting  the  parties  from  Clause  not 
bringing  any  action  or  suit  respecting  the  matters  referred,  does  preclude^ 
not  apply  to  prevent  a  motion  to  set  aside  the  award  (A).         motion. 

When  an  arbitrator,  after  finding  a  verdict  for  the  plaintiff,  Award 
states  facts,  which  show  that  the  plaintiff  could  not  legally  pohlt  of 
sustain  his  action,  but  makes  no  provision  for  entering  a  non-  law. 
suit  or  finding  a  verdict  for  the  defendant,  in  case  the  opinion 
of  the  court  be  against  the  validity  of  the  plaintiff's  claim, 
the  court  cannot  order  a  nonsuit  to  be  entered ;  but  the  proper 
application  is  to  set  the  award  aside  {]). 

Generally,  the  certificate  by  an  arbitrator  is  looked  upon  Motion  to 
as  an  award  for  all  purposes  of  setting  it  aside,  but  if  a  verdict  cate^alide. 
be  taken  subject  to  a  certificate  respecting  the  amount  of 
damages,  and  the  certificate  be  merely  a  note  to  the  ofiSccr  of 


(e)  Iineson,  v,  Horner,  8  Dowl, 
661. 

(J)  Tyler  r.  Jones,  3  B.  &  C. 
144 ;  Lewis  v.  Winter,  W.  "W,  <fe 
D.  47  ;  Tayler  v.  Marling,  2  M.  & 
G.  66 ;  Lewin  v.  Holbrook,  11  M. 
&  W.  110. 

(p)  Ex  parte  Keropshead,  1 
Hose,  149. 

(h)  Hemsworth  v.  Brian,  7  M.  & 
G.  1009.    See  S.  C.  not  S.  P.  1  C. 


B.  131.  Taylor  v.  Shuttle  worth, 
8  Dowl.  281 ;  Marsh  v.  "Wood,  9 
B.  &  C.  659 ;  E.  v.  Bingham,  2 
Tyrw.  46. 

(i)  Hobbs  V.  Ferrars,  8  Dowl. 
779  ;  Tayler  v.  Marling,  2  M.  & 
G.  55. 

{k)  Mackay,  In  re,  2  A.  &  E. 
366. 

(0  Peters  v.  Anderson,  5  Taunt. 
596. 

X  X  2 


676 


SETTING   ASIDE  AN  AWARD. 


Part  III. 

CH.  IX.  B.  4. 


Moving  on 
last  day  of 
tenn. 

In  the 

Common 

Fleas* 


Practice 
in  the  EX' 
cheqaer. 


Submis- 
sion must 
be  made 
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motion. 


Motion  in 
court. 


the  court,  and  be  not  considered  an  award,  and  there  be 
grounds  of  objecting  to  it,  the  application  to  the  court  should 
be  not  to  set  aside  the  certificate,  but  the  verdict  entered 
according  to  it  (m). 

The  motion  to  set  aside  an  award  cannot,  it  is  said,  be  made 
on  the  last  day  of  term  (n).  On  one  occasion,  however,  in 
the  Court  of  Common  Pleas,  where,  on  the  last  day  of  tenn, 
a  motion  was  made  by  the  plaintiff  to  have  his  costs  taxed 
pursuant  to  an  award,  the  Master  having  refused  to  tax  them 
until  the  time  for  setting  aside  the  award  had  expired ;  the 
court  called  on  the  defendant's  counsel  to  move  to  set  the 
award  aside  ;  and  the  motion  was  made  and  the  rule  refused 
on  that  day  (o). 

In  the  Exchequer,  a  motion  to  set  aside  an  award  being 
made  on  the  last  day  of  term,  the  court  refused  to  hear  it,  but 
with  some  hesitation,  and  advised  the  counsel  to  renew  his 
motion  in  the  following  term,  saying,  that  the  point  whether 
the  motion  ought  to  have  been  allowed  should  then  be  re- 
considered (p). 

Except  in  the  case  of  a  compulsory  reference  under  the 
Common  Law  Procedure  Act,  1854?  (q),  the  submission  must 
be  made  a  rule  of  court  (where  it  is  not  one  already)  before 
any  application  to  set  aside  the  award  can  be  entertained  (r). 
There  is  no  inconsistency  in  a  party  taking  this  step  for  the 
purpose  of  enabling  him  to  impeach  the  award ;  for  it  is  i^e 
submission,  and  not  the  award  itself,  which  is  made  a  rule  of 
court,  and  the  party  thereby  only  affirms  that  he  has  given 
an  authority  to  the  arbitrator  which  the  latter  has  abused  (s). 

The  motion  must  be  made  by  the  party  aggrieved,  or  by  his 
counsel  in  open  court,  on  affidavits  verifying  the  award  or  copy 
of  the  award,  and  when  the  objection  is  extrinsic,  stating  the 
circumstances  which  it  is  contended  render  the  award  bad. 


(m)  Cannichael  v.  Hoiichen,  3  N. 
&  M.  203 

(n)  Nettleton  v.  Crosby,  1  Tidd, 
Pract.  498,  9th  ed. ;  Watkins  v. 
Phillpotts,  M'Lel.  &  Y.  393. 

(o)  Hobdell  v.  MiUer,  2  Scott, 
N.  R.  163 ;  S.  C.  in  the  notes  to 
Little  V.  Newton,  1  M.  &  G.  978. 

(p)  Adcock  V.  West,  Ex.,  May  8, 
1849. 


(g)  Bennett  v.  Watson,  29  L.  J. 
Ex.  357  ;  S.  C.  6  H.  &  N.  831. 

(r)  Harrison  v,  Grundy,  2  Stra. 
1178  ;  Bottomley  t?.  Buckley,  4  D. 
&  L.  157  ;  Perrini?  &  Keymer,  In 
re,  3  Dowl.  98  ;  Ross  v.  Rosa,  16 
L.  J.  Q.  B.  138.  See  P.  III.  ch,  5, 
s.  1,  p.  670. 

(«)  Heming  v.  Swinnerton,  16  L. 
J.  Ch.  287. 
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A  cause  having  been  sent  down   for  trial  before    an    Part  ill. 

ofScial  referee,  the  referee    on  certain   findings  made    by   _'__ U 

him  in  the  case  directed  judgment  for  the  plaintiff.     On  a  Against 
motion  for  a  rule  nisi  to  enter  judgment  for  the  defendant  of  official 
the  counsel  referred  to  notes  of  the  findings  by  the  referee.  "^^^^^ 
But  the  court  held  that  it  was  not  sufiicient  to  move  on 
notes  of  his  findings  without  affidavits  (f). 

Where  an  arbitrator,  who  by  mutual   agreement  of  the  When 
parties  had  closed  the  case,  refused  the  application  of  the  own^aM- 
defendant's  attorney  for  another  hearinir  to  receive  new  d»yit  re- 
evidence  in  reply  to  some  accounts  put  in  by  the  plaintiff ;  a 
motion  to  set  aside  the  award  made  on  the  affidavit  of  the 
defendant's  attorney,  alleging  generally  that  he  was  not  aware 
of  the  nature  of  the  accounts,  and  that  he  was  in  possession  of 
evidence  sufficient  to  outweigh  them,  was  refused  (among 
other  grounds)  on  this,  that  as  he  could  only  know  the  effect 
of  the  evidence  from  the  defendant,  the  court  could  not  set 
aside  the  award  without  an  affidavit  from   the  defendant 
himself  (tt). 

The  arbitrator,  if  a  barrister,  will  not  in  general,  in  accord-  Affidavit 
ance  with  a  rule  laid  down  by  the  bar,  and  sanctioned  by  the  riBterarbi- 
judges,  make  any  affidavit  in  order  to  support  or  defeat  an  trator. 
application  to  set  aside  the  award  (v) ;  nor,  though  he  be 
willing  to  furnish  the  court  with  his  notes  of  the  evidence 
for  the  purpose  of  the  argument,  will  the  court  receive  them, 
or  approve  of  a  verified  copy  of  them  being  used,  as  either 
course  would  be  an  infringement  of  the  spirit  of  the  above 
rule  {x). 

There  is  no  objection  to  affidavits  being  made  by  lay  arbi-  l^ay  arbi- 
trators ;  they  consequently  are  often  the  most  material  wit- 
nesses as  to  the  facts.     How  far  the  courts  will  take  into   State- 
consideration  the  statement  of  an  arbitrator  as  to  the  grounds   arbitrator 
of  his  award  not  made  upon  oath,  but  brought  before  the   JJ^Jv^^ 
court  by  the  affidavit  of  another,  has  been  previously  fully 
discussed  {y). 

(t)  Stubble  V,  Boyle,  46  L.  J.  N.  {x)  Doe  d.  Haxby  v,  Preston,  3 

S. ;  C.  L.  136.  D.  &  L.  768.     See  P.  II.  ch.  11,  s, 

(m)  Ringer  v.  Zojqq,   1   Marsh,  4,  d.  3,  p.  491. 

404.  (y)  P.  II.    ch.  5,  8.  8,  d.  2,  p. 

{v)  See  P.  II.  ch.  11,  s.  4,  d.  3,  304;  P.  II.  ch.  11,  s.  4,  d.  2,  p. 

p.  491.  489. 
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After  the  court  has  taken  the  objection  that  the  application 
to  set  aside  the  award  is  made  too  late,  the  court  will  not 
allow  affidavits  to  be  then  filed  to  account  for  the  delay  (<). 

Whether  the  rule  nisi  be  refused  or  granted,  the  party  must 
file  the  affidavits  on  which  the  motion  is  made ;  but  if  he 
neglect  to  do  so,  the  court  will  not  grant  a  rule  to  compel 
him,  until  he  has  been  called  upon  by  his  opponent  to  file 
them  (a). 

The  courts  will  very  rarely  permit  a  second  application  to 
set  aside  an  award,  when  the  party  has  once  failed  in  conse- 
quence of  a  defect  in  the  way  in  which  he  has  brought  his  case 
forward.  The  courts  will  assume  that  the  objections  taken  on 
the  first  rule  are  all  that  can  be  taken  to  the  award  (b).  The 
only  excepted  instances  are  where  the  defects  are  in  the  title 
or  jurat  of  the  affidavit  (c). 

In  one  instance,  where  the  rule  was  discharged  on  a  pre- 
liminapy  technical  objection,  that  a  copy  of  the  award  had  not 
been  annexed  to  the  affidavit  verifying  it,  and  that  therefore 
the  court  had  not  the  contents  of  the  award  before  it,  Patte- 
son,  J., expressed  his  opinion, that  had  the  rule  been  discharged 
i/vithin  the  term  limited  for  moving  to  set  aside  the  award,  the 
party  might  within  the  term,  as  a  matter  of  course,  have  ob- 
tained a  fresh  rule  on  correcting  his  mistake,  as  the  defect  was 
not  in  the  substance  of  the  affidavit,  but  a  mere  slip  of  form ; 
and  he  allowed  a  second  application  to  set  the  award  aside, 
although  the  term  had  expired,  as  the  previous  rule  had  been 
enlarged  by  consent  (d) ;  but  on  a  subsequent  occasion  the 
same  learned  judge,  with  the  concurrence  of  the  full  Court  of 
Queen  s  Bench,  intimated  that  in  the  above  case  he  thongbt 
he  had  gone  too  far,  and  that  the  latitude  then  allowed  was 
very  questionable  (e). 


(z)  Riccard  v.  Kingdon,  15  L.  J. 
Q.  B.  269. 

(a)  Pilmore  v.  Hood,  8  Dowl. 
21. 

(/>)  Hellyer  &  Snook,  In  re,  2 
Chitt.  265 ;  R  v.  Great  WeBtem 


Bailway  Company,  1  D.  &  L.  674 

(c)  R.  V,  Qreat  western  Railway 
Company,  1  D.  &  L.  874. 

(d)  Sherry  v,  Oke,  3  Dowl.  349. 

(e)  R.T.  Great  Western  Bailway 
Company,  1  D.  &  L.  874. 


[ 
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SECTION  V. 

THE  RULE  NISI  ON  MOTIONS  TO    SET  ASIDE  AN  AWARD. 

I.  Drawing  up  the  rule  nisi  to  set  aside  the  award.'] — The  Part  ill. 
rale  nisi  for  setting  a.side  the  award  should  be  drawn  up  on  ^^"•«'^' 
reading  the  rule  of  court  embodying  the  submission.  It  is  not  On  reading 

wliftt  nilo 

enough  that  that  rule  should  be  set  out  in  the  affidavits  (/).  nisi  drawn 
It  should  be  drawn  up  on  reading  also  the  affidavits  on  which  '^P- 
the  motion  is  grounded^  and,  according  to  one  case  in  the 
Exchequer,  on  reading  the  award  as  well  {g).  Though  a  rule 
to  enforce  an  award  must  be  drawn  up  on  reading  the  original 
award,  it  is  in  general  held  unneccessary  to  draw  up  a  rule 
to  set  aside  an  award  on  reading  the  award,  or  even  a  copy  of 
the  award  (though  the  latter  course  is  frequently  adopted)  (A), 
or  to  make  any  distinct  reference  to  the  award  in  terms  on 
the  face  of  the  rule ;  for  it  has  been  decided,  both  in  the 
Queen's  Bench  and  Exchequer,  that  it  is  sufficient  to  draw  it 
up  *'  on  reading  the  affidavit  of  A.  B.  and  the  paper  writing 
annexed,"  provided  the  affidavit  verify  the  paper  annexed 
as  a  copy  of  the  award  (i). 

"Where,  however,  the  rule  was  drawn  up  "  on  reading  the  Amending 
affidavit  of  A.  B.,"  which  verified  a  copy  of  the  award  as  "^  ^ 
a  true  copy,  but  no  copy  of  the  award  was  annexed  to  the 
affidavit,  Fatteson,  J.,  held,  that  the  court  had  not  the 
award  before  it,  and  therefore  discharged  the  rule  (k).  It 
was  urged  in  that  case,  that  he  might  allow  the  rule  to  be 
amended,  but  after  consultation  with  the  other  judges  of 
the  Queen's  Bench,  he  declared  that  the  court  had  no  power 
to  allow  an  amendment ;  and  he  observed,  that  if  he  were  to 
allow  an  amendment  to  be  made,  it  could  only  be  done  on 
an  affidavit,  that  the  document  was  in  the  same  state  at 
the  time  of  granting  the  amended  rule  as  at  the  time  of 
obtaining  the   original  one,  and  that  then  the  rule  would 

(/)  Christie  v.  Hamlet,  2  M.  &  (h)  Lund  v.  Hudson,  1  D.  &  L. 

P.  316  ;  S.  C.  5  Bing.  195  ;  Crosbie  236  ;  Crosbie  v.  Holmes,  3  D.  «&  L. 

V.  Holmes,  3  D.  &  L.  566,  568,  566,  568,  note, 

note;  Ross  v.  Ross,  16  JL  J.  Q.  B.  (i)  Hayward  v.  Phillips,  6  A.  & 

138.    See  Browne  ».  CoUyer,  20  E.  119 ;  Piatt  v.  Hall,  2  M.  <fc  W. 

L.  J.  Q.  B.  426.  391. 

(g)  Barton  v.  Ransom,  5  Dowl.  {k)  SheiTy  r.  Oke,  3  Dowl.  349, 
597. 
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Part  III.    appear  to  be  drawn  up  on  reading  an  affidavit  sworn  after 
^^!l^fl^  tlie  rule  had  been  granted. 

On  one  occasion,  however,  where  a  counsel  who  had 
obtained  a  rule  nisi   to   set   aside   an  award,  moved  the 
following  daj  to  be  allowed  to  file  another  affidavit  in  sup- 
port of  his  rule,  on  the  ground  that  he  had  stated  a  fact  at 
the  time  of  making  the  motion,  thinking  it  was  supported 
by  the  affidavit,  but  had  since  found  that  it  was  not ;  the 
court,  though  they  had  expressed  a  strong  disinclination  to 
depart  from  the  general  rule  not  to  allow  affidavits  to  be  filed 
after  a  rule  obtained,  granted  the  application  on  condition  of 
the  affidavit  being  filed  the  same  day  (Z). 
Award  not       It  is  not  always  necessary  to  have  the  award  or  a  copy 
®^  "^'     before  the  court  when  the  objection  is  dehors  the  award,  for 
where  the  motion  was  made  on  the  ground,  that  two  arbi- 
trators had  made  the  award  without  the  knowledge  of  the 
third,  the  court  said,  that   the   party  was   not   bound  to 
lake  up  a  useless   award,  which   he  was   seeking   to  set 
aside  (m). 
Not  after         When  the  submission  is  under  the  statute,  the  rule  nisi 
movintf^      for  Setting  aside  an  award  cannot  be  amended  after  the  time 
expired.       limited  by  the  statute  has   expired   by  drawing   it  up  on 
reading  an  additional   affidavit,  sworn   on  the  last  day  of 
term,  a  day  too  late  under  the  statute  {n). 
Whether         On  a  rule  to  set  aside  an  award,  as  on  a  rule  to  set  aside  a 
drawn  up    vcrdict,  the  Coui-t  of  Queen's  Bench  will  look  at  the  record  in 
on  reading   j}^q  causc  if  ncccssary,  although  the  rule  be  not  drawn  up  on 
reading  it ;  but  as  in  the  Common  Pleas  a  rule  for  setting 
aside  a  verdict  is  drawn  up  on  reading  the  record,  it  is  pre- 
sumed that  in  the  case  of  setting  aside  an  award  in  that  court 
tlie  same  course  should  be  pursued,  whenever  it  is  requisite  to 
bring  the  record  to  their  notice  (o). 
On  reading       If^  however,  from  the  nature  of  the  objections,  it  become 
when  no      ncccssary  for  the  court  to  look  at  the  pleadings  in  a  second 
record.        action  referred  together  with  the  one  in  which  the  order  of 
reference  is  made  and   the  verdict  taken  by  consent,  the 


(0  Perrincr*.  Kymer,  1  H.  &  W.  (n)  Holloway  &  Monk,  In  re,  8 

20  ;  S.  C.  4  N.  &  M.  477.  Dowl.  138- 

{m)  ITinton  r.  Meade,  24  L.  J.  {o)  Sherry  r.  Oke,  3  Dowl.  349. 
Ex.  140. 
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pleadings  in  that  second  action  ought  to  be  brought  before    Part  ill. 
the  court  by  the  affidavits  in  support  of  the  motion,  and  the  ^"•'^•^' 
rule  is  obtained  improperly,  if  they  are  not  stated  in  them  : 
though  if  the  affidavits  in  answer  set  them  forth,  the  court 
-will  look  at  the  whole  pleadings,  and  decide  on  the  objections 
raised  (p). 

If  a  cause  be  referred  before  plea  by  a  judge's  order,  and 
an  objection  to  the  award  be  founded  on  the  contents  of  the 
declaration,  it  seems  proper  to  draw  up  the  rule  nisi  on  read* 
ing  the  declaration  (q). 

u.  Stating  the  grounds  of  action  in  the  rule  nid.] — ^By  the  Reg.  Gen. 

general  rules  of  practice  made  in  Hiliary  Term,  1853,  sub-  R'^ggf^^' 

sequent  to  the  passing  of  the  Common  Law  Procedure  Act,  Grounds  of 

1852,  R.  169,  "  Where  a  rule  to  show  cause  is  obtained  to  ™^*i**J 

,  ,  .       ,  must  be 

set  aside  an  award  or   an  annuity,  the   several  objections  stated. 
thereto  intended  to  be  insisted  upon  at  the  time  of  moving 
to  make  such  rule  absolute  shall  be  stated  in  the  rule  to  show 
cause," 

This  rule  being  almost  identically  the  same  as  the  old 
rules  of  the  several  courts,  the  cases  previously  decided  on 
them  are  still  applicable. 

The  rule  requiring  the  grounds  of  objection  to  an  award  Rule 
to  be  stated  in  the  rule  nisi,  applies  equally  to  a  certificate,  ^rtmcate 
whether  the  arbitrator  is  to  certify  generally  for  whom  the  of  arbi- 
verdict  is  to  be  entered,  or  only  to  certify  to  the  associate  the 
amount  of  damages  for  which  the  verdict  for  the  plaintiff  is 
to  be  entered  (r).     In  one  instance,  where  the  grounds  were 
omitted,  Bayley,  B.,  held  that  the  rule  might  be  amended  on 
that  point  (s). 

In  general,  however,  the  party  cannot  avail  himself  of  any  Party  con- 
ground  which  he  does  not  specify.     Thus,  where  an  award  ^J'omidB 
was  considered  bad  for  not  giving  damages  on  an  issue  found   stated  in 
for  the  plaintiff,  the  court  said,  that,  as  the  objection  was 
not  hit  by  the   rule   nisi,  they  could    not   set   aside   the 
award  (f). 

{]))  Alien  V.  Lowe,  4  Q.  B.  66.  C.  &  M.  347. 

{q)  Crosbie  v,  HolmcB,  3  D.  &  («)  What  ley  v.  Morland,  2  C.  & 

L.  568,  note.  M.  347. 

(r)  Carmichael  v,  Ilouchen,  3  N.  {t)  Greufell  r.  Edgcome,  7  Q.  B. 

&  M.  203  ;  Whatley  v.  Morland,  2  661. 
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It  is  not  sufficient  to  state  in  the  rule  the  head  of  objec- 
tion on  which  the  party  means  to  rely,  as  that  the  award  is 
uncertain,  not  final,  that  the  arbitrator  has  exceeded  his 
authority,  or  that  he  has  not  awarded  on  all  the  matters 
referred  to  him;  but  the  rule  should  state  each  objection 
specifically,  and  show  i-n  what  respect  the  award  is  uncertain, 
or  not  final,  in  what  respect  he  has  exceeded  his  authority, 
and  in  what  respect  he  has  failed  to  decide  all  the  matters 
submitted ;  for  the  purposes  of  the  regulation  would  be 
defeated  if  parties  might  state  a  general  objection,  and 
then  go  into  any  number  of  particular  objections,  which 
might  range  themselves  under  it ;  and  as  difierent  objections 
might,  on  reading  an  award,  occur  to  different  minds,  it 
might  happen  that  a  party  supporting  an  award  against  a 
rule  stating  the  objections  in  a  general  form,  might  raise 
some  objection  which  had  not  been  thought  of  by  the  oppo- 
site side  (u). 

The  following  objections,  that  *^  the  facts  stated  by  the 
arbitrator  on  the  face  of  his  award  are  not  sufficient  to 
enable  the  court  to  decide  the  points  of  law  thereby  intended 
to  be  raised,  or  the  several  points  of  law  which  he  was 
requested  by  the  defendant  to  raise  "  *'  that  the  arbitrator 
has  not  by  his  said  award  raised  the  points,  which  on  the 
part  of  the  plaintiff  he  was  requested  to  raise ;"  "  that  the 
award  is  not  final,  certain,  and  mutually  binding,  because 
it  raises  points  for  the  opinion  of  the  court  which  the 
arbitrator  was  not  requested  by  either  party  to  raise  or 
state  on  the  face  of  his  award  "  (x) ;  '^  that  the  arbitrator 
has  made  his  award  under  a  misapprehension  of  the  terms 
of  the  reference "  (y) ;  have  all  been  considered  to  be  too 
general. 

Sometimes,  however,  the  generality  of  the  statement  of 
objection  in  the  rule  has  been  held  to  be  cured  by  the 
particularity  of  the  affidavit  in  pointing  out  the  particular 
defect.  Thus  where  the  rule  stated  as  the  ground  of 
moving,  that  the  arbitrator  had  not  decided  all  matters  in 


(tt)  Boodle  V.  Davies,  3  A.  &  £. 
200;  Jones  v.  Powell,  6  Dowl. 
483. 

(:r)  Bradbee  v,  Christ's  Hospital^ 


4  M.  <b  G.  714. 

(y)  Allenby   u.    Proudlock,   4 
Dowl.  54. 
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difference,  and  the  affidavit,  on  which  it  waa  obtained,  speci-   Pabt  hi. 
fied  certain  matters  alleged  to  have  been  in  difference,  and  °"'  ^^  °'  ^' 


which  were  not  mentioned  in  the  award;  the  court  held 
that  the  rale,  coupled  with  the  affidavit,  sufficiently  ex- 
plained the  nature  of  the  objection,  so  as  to  satisfy  the 
general  regulation  {z). 

This  lax  construction  of  the  regulation  of  the  court,  that 
the  rule  nisi  might  be  helped  out  by  the  affidavits,  was  dis- 
approved of  in  a  following  case,  where  the  degree  of  particu- 
larity above  stated  to  be  requisite  was  held  to  be  what  was 
intended  (a) ;  and  in  a  later  instance,  Coleridge,  J.,  stated 
that  Rawsthom  v.  Arnold  (6),  was  not  an  authority  on  which 
he  was  disposed  to  act  (c). 

But  in  a  more  modern  case  in  the  Exchequer,  where  the 
rule  nisi  was  obtained  among  others  on  a  ground  '*  that  the 
arbitrator  had  not  awarded  on  a  matter  in  difference  sub- 
mitted to  him,''  and  the  objection  was  taken,  that  it  was  too 
general,  and  the  two  last-mentioned  cases  were  cited,  the 
court  held  it  sufficient ;  as  the  object  of  the  rule  was,  that 
parties  should  not  wander  about  in  search  of  the  defect  relied 
on  by  their  opponents,  and  in  the  case  before  them  the 
affidavits  directed  the  attention  to  that  matter  in  difference, 
which  it  was  alleged  by  the  rule  had  not  been  awarded 
on  (dt).  And  later  still,  Wightraan,  J.,  refusing  to  allow  a 
party  to  rely  on  a  statement  in  the  rule  nisi  "  that  the 
arbitrator  had  exceeded  his  authority,*'  stated,  that  had  the 
affidavits  specifically  pointed  out  any  objection  of  the  nature 
of  excess,  he  should  have  considered  himself  bound  by  the 
authorities  to  hold  it  sufficient,  until  there  had  been  a  decla- 
ration of  the  court  to  the  contrary  (e). 

If  the  rule  nisi  state  an  objection  in  general  words,  which  Particular 
are  followed  by  particular  words  of  complaint,  even  sup-  Jm^ng 
posing  under  the  general  statement,  if  it  stood  alone,  a  par-  general 
ticular  defect  might  have  been  brought  before  the  court,  still  ***  ^^^^  * 
by  the  latter  clause  the  inquiry  would  be  narrowed  to  the 
grievance  specified  therein  (/), 

(2)  Bawsthom  r.  Arnold,  6  B.  (d)  Dunn  v,  Warlters,  9  M.  & 

&  C.  629.  W.  293  ;  S.  0.  1  Dowl.  N.  S.  626. 

(a)  Boodle  v.  Davies,^  3  A.  &  E.  (e)  Staples  v.  Hay,  13  L.  J.  6. 

200.  B.  60;  S.  C.  1  D.  &  L.  711. 

(6)  6  B.  &  C.  629.  (/)  Boodle  v.  Davies,  3  A.  &  E. 

(c    Gray  v.  Leaf,  8  DowL  654.  200. 
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Part  HI.  The  effect  of  a  ground  of  objection  being  too  general  is 
^"•"'^  '  merely  to  prevent  the  party  taking  advantage  of  it ;  it  does 
Stotement  not  hinder  him  relying  on  other  grounds  of  objection,  which 
rai  void.  ^^^  Sufficiently  specifically  stated  in  the  rule  (g). 
Amending  If  the  rule  be  not  drawn  up  agreeably  to  the  motion  made 
^^J^^'  ^  in  court,  as  for  instance,  if  it  be  moved  on  some  grounds, 
motion.  and  others  not  specified  in  the  application  be  added  without 
permission  of  the  court,  the  party  supporting  the  award 
should  apply  to  have  the  rule  amended  (h). 


SECTION  VI. 


SHOWING  CAUSE  AGAINST  THE  RULE  TO  SET  ASIDE  AN 

AWARD. 

PabtIII.  I.  Practice  on  shovdng  cause  against  the  rule.] — ^Before 
CH.  IX.  B.  6.  showing  cause,  the  party  opposing  the  rule  should  take  an 
Taking  office  copy  of  the  affidavits  on  which  the  rule  has  been 
^^of  obtained  (i),  but  he  is  not  bound  to  take  office  copies  of  the 
affidavits,    award  or  other  exhibits  attached  to  the  affidavits ;  and  the 

practice  now  is  not  to  do  so  (A:). 

Showing         According  to  a  rule  of  the  Court  of  Queen's  Bench  (/), 

SsT  day  of  ^^^  ^^^  practice  of  the  Common  Pleas  (m),  cause  cannot  be 

term.  shown  against  the  rule  for  setting  aside  an  award  on  the 

last  day  of  term,  but  the  rule  will  be  enlarged  and  made 

peremptory  for  the  next  term.     In  the  Exchequer,  however, 

the  practice  does  not  seem  so  strict,  for  instances  are  not 

wanting  when  the  argument  against  an  award  has  been  heard 

on  the  last  day  of  the  terra  (n). 

Tuming  Sometimes,  when  cause  is  about  to  be  shown,  if  the  facts 

Snto^'^  .  ,  be  complicated,  the  court  will  direct  that  the  matter  be 

case.  turned  into  a  special  case,  and  the  validity  of  the  award 

(a)  Boodle  v,  Daviea,  3  A.  <!b  E.  L.  936  . 

200  ;  Gray  v.  Leaf,  8  Dowl.  054.  (Z)  M.  T.  36  G.  IIL  K.  B. 

(h)  Bitttlbee  v.  Christ's  Hospita),  (m)  Bignall  v.  Gale,  2  M.  &  G. 

4  M.  &  G.  714,  745.  364.    The  court  acted  on  this  role, 

(i)  Brown  v.  Probert,  1  Dowl.  In  re  Burdon,  May  8, 1858. 

(359  (n)  Phillips  r.  Evans,  12  M.& 

{k)  Hawkyanl  v.  Stocks,  2  D.  &  W.  309. 


SHOWING  CAUSK. 


G85 


will    be   considered  when   the   case  comes   on    for  argu-   Part  ill. 

.    /   N  CH.  IX.  8.  6. 

ment  (o).  

The  original  agreement  of  reference  may  be  looked  at  on  inapecting 
a  motion  to  set  aside  an  award,  though  the  rule  nisi  be  not  agreement 
drawn  up  on  reading  it,  for  the  rule  nisi  is  drawn  up  on  o^  refer- 
reading  the  rule  making  the  agreement  of  reference  a  rule  of 
court,  and  the  agreement  of  reference  is  in  law  part  of  the 
rule  embodying  it  (p). 

ir.   What  may  be  shown  far  cause  agabist  the  7*i6Ze.] — The  Showing 
party  supporting  the  award  may  show  for  cause  why  the  rule  ^^^' 
should  be  discharged,  the  preliminary  objections,  that  the  ap-  Motion  too 
plication  to  set  the  award  aside  has  been  made  too  late  (9)  ; 
or  that  the  affidavits  on  which  the  motion  has  been  made  Affidavits 
are  defective  {r)  ;  or  that  the  rule  nisi  is  improperly  drawn    ^  ^  ^^^ 
up  («).     So  with  regard  to  the  merits  he  may  bring  forward  Grounds 
affidavits  to  deny  or  explain  away  the  matters  of  fact  alleged  J*^  "^ 
as  the  grounds  of  motion  ;  or  if  the  imputation  be  of  a  defect  -p^^^  ^^ 
in  law,  he  may  support  the  sufficiency  of  the  award  by  argu-  law 
ment,  so  as  at  least  to  render  it  doubtful  whether  the  award 
be  bad,  and  if  he  succeed^  so  far,  the  court  will  not  set  it 
aside  (f). 

It  may  be  shown  as  good  cause,  that  the  error  for  which  Error  in 
the  party  is  seeking  to  impeach  the  award  is  one  in  his  own  party 
favour,  and  by  which  he  cannot  possibly  be  injured  (u).  moving. 

If  the  award  be  impeached  on  the  ground  of  an  irregularity  lyrog^*- 
in  the  proceedings  before  the  arbitrator,  it  may  be  shown  in  waived, 
answer  to  the  motion,  that  the  irregularity  was  waived  by  the 
subsequent  conduct  of  the  party  attempting  to  rely  on  it;  as 
for  instance  by  his  lying  by  with  knowledge  of  the  objection 
and  taking  the  chance  of  an  award  in  his  favour  {x).    But 


(0)  Staniforth  v,  Lyall,  4  M.  & 
P.  829;  Hocken  v.  Grenfell,  4 
Bine.  N.  C.  103. 

{m  Oswald  v.  Ld.  Grey,  24  L. 
J.  Q.  B.  69. 

{q)  See  s.  2  of  this  chapter,  p. 
649. 

{t)  See  s.  4  of  this  chapter,  d. 
1,  p.  673. 

(s)  See  s.  5  of  this  chapter,  d.  1, 
p.  679. 

(0  Cock  V.  Gent,  13  M.  &  W. 


364 ;  Bowen  v.  Williams,  3  Ex. 
93. 

(w)  Taylor  v.  Shuttleworth,  6 
Bing.  N.  C.  277  ;  Moore  v.  Butlin, 
7  A.  &  E.  595  ;  BradshaVs  Arbi- 
tration, 12  Q.  B.  562. 

{x)  Bignall  v.  Gale,  2  M.  &  G. 
830  ;  Wyld,  Ex  parte,  30  L.  J. 
Bank.  10 ;  S.  C.  2  De  G.  F.  &  J. 
642.  See  P.  II.  ch.  4,  s.  1,  d.  10, 
p.  193.  See  P.  IT.  ch.  4,s.  4,  dd.  3, 
5,  pp.  227, 237. 
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Par*  III.  when  an  award  is  impeached  on  the  ground  of  one  party 
^"■^^•^^'  in  the  absence  of  the  other  holding  private  meetings  with  the 
Not  when  arbitrator,  similar  misconduct  on  the  part  of  the  other  party 
justice  cannot  be  relied  on  to  prevent  the  court  setting  aside  an 
intereBteA   a^ard,  for  the  matter  concerns  not  the  individual  only,  but 

the  due  administration  of  justice  (y). 
Time  en-         If  the  ground  of  motion  be,  that  the  award  was  made  after 
c^ent.^    the  limited  time,  And  that  the  enlargement  was  by  two  arbi- 
trators without  the  knowledge  of  the  third,  or  that  the  award 
was  made  by  two  without  consulting  the  third,  it  may  be 
shown  for  cause  that  by  his  conduct  the  party  objecting  had 
implied  or  expressly  consented  to  the  course  adopted  (z). 
Matter  When  the  ground  charged  is,  that  the  award  is  not  final  for 

ne^er         leaving  a  particular  question  undecided,  it  may  be  answered 
f  "*"^5h       by  proving  that  the  question  was  never  brought  before  the 
be  decided,  arbitrator  at  all  (a),  or  only  for  a  collateral  purpose,  and 
not  as  a  matter  in  difference  for  his  decision  (b),  or  that 
the  parties  had  practically  agreed  that  he  need  not  deter- 
mine it  (c). 
No  dispute      If  the  award  be  assailed  for  uncertainty  in  not  specifying 
matter  left  ^^^  amount  of  a  sum  of  money,  or  in  any  other  particular,  it 
undecided,  j^ay  be  argued  that  the  court  will  presume  there  was  no 
dispute  about  the  question,  or  it  may  be  shown  that  in  fact 
there  was  none  (d). 
Affidavits        In  a  modern  case,  an  award  being  objected  to,  on  the 
award'bad  g^ouud  that  a  direction  in  it  was  uncertain,  it  was  admitted 
on  face.       tBat  the  direction  was  uncertain  and  void ;  but  it  was  con- 
tended that  it  was  mere  surplusage,  and  would  therefore  not 
affect  the  rest  of  the  award,  as  it  was  said  that  the  arbitrator 
had  no  power  to  make  the  direction  at  all;  it  being,  as 
was  alleged,  respecting  a  matter  not  in  difference ;  on  affi- 
davits being  referred  to  to  prove  that  such  was  the  fact. 
Lord  Denman,  C.  J.,  expressed  a  doubt  whether  the  court 

(y)  Harvey  v,  Shelton,  4  Beav.  263.    See  P.  II.  ch.  6,  s.  4,  d.  1, 

455.  p.  257. 

{z)  Hallett  V,  Hallet,  7  DowL  (c)  Eees  v.  Waters,  16  M.  &  W. 

389 ;  Peterson  v.  Ayre,  23  L.  J.  263 ;  Cooper  v.  LrfingdoD,  9  M.  & 

C.  P.  129.      See?.  II.  cb.  3,  8.  2,  W.  60. 

d.  2,  p.  141.  (d)  Cargey  v.  Aitcheson,  2  R  & 

(a)  Middieton   v.  Weeks,   Cro.  C.  170.    See  P.  II.  ch.  5,  s.  6,  d. 

Jac.  200.  4,  p.  287. 

(6)  Recs  V.  Waters,  16  M.  &  W. 
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would  look  upon  affidavits  to  support  an  award  bad  on  its   Part  ill. 
lace  (6).  cH^nLs^ 

Accepting  the  money  awarded   (sometimes   even  under  Party 
protest)  or  costs  of  the  award  is   such  an  admission-  of  ^^g 
the  validity  of  the  award,  that  it  may  be  shown  as  a  con-  accepted 
elusive  answer  to  the  plaintift's  attempt  to  set  the  award  under  the 
aside  (/).  »^«'^^- 

If  an  arbitrator,  who  is  to  settle  the  price  of  land  taken  by 
a  railway  company,  and  to  direct  what  conveyance  is  to  be 
executed,  merely  award  the  price,  saying  nothing  about  a 
conveyance,  the  court,  to  support  the  award  will,  it  seems, 
sometimes,  under  peculiar  circumstances,  presume  that  the 
company  obtained  title  to  the  land  between  the  order  of 
reference  and  award,  so  that  a  conveyance  became  unneces- 
sary (g). 

It  has  been  decided  in  Chancery  that  a  voluntary  payment  Having 
of  the  amount  awarded,  with  full  knowledge  of  all  the  facts  ^^^y 
on  which  the  party  relies  to  avoid  the  award,  will  prevent  awarded- 
him  from  sustaining  proceedings  to  set  it  aside  (h).    But  in 
a  more  modem  instance  at  common  law,  Patteson,  J.,  on  an 
ex  parte  application,  Said,  that  it  did  not  appear  to  him  that 
the  fact  of  having  paid  the  money  made  any  difference,  or 
prevented  the  party  from  moving  to  set  the  award  aside ; 
and  he  granted  a  rule  nisi  for  that  purpose  (i). 

It  cannot  be  shown  for  cause,  on  a  motion  by  a  tenant.  Allowing 
that  by  allowing  his  landlord,  without  objection,  to  do  repairs  tJ^Tn 
to  the  demised  premises,  pursuant  to  the  directions  of  the  award, 
award,  he  has  waived  his  right  to  impeach  it  (k). 

(c)  Marshall  &  Dresser,  In  re,  way  Company,  2  H.  &  N.  168  : 

3  Q.  B,  878.  S.  C.  27  L.  J.  Ex.  65. 

(/)  Kennard  v.  Harris,  2  B.  &  (k)  Goodman  v,  Sayers,  2  J.  & 

C.  801.    See  per  Channell,  B.,  in  W.  249. 

Smalley   v,    Blackburn   Railway  (i)  Bartle  v.  Musgrave,  1  Dowl. 

Company,  27  L.  J.,  Ex.  65 ;  Par-  N.  S.  325. 

rott  V.  Shellard,  16  W.  R.  928.  (k)  Hayward  v.  Phillips,  6  A.  & 

(ff)  Smalley  v.  Blackburn  Bail-  E.  119. 
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SECTION  VII. 


Part  III. 

CH.  IX.  s.  7. 

Courts 
favour 
validity  of 
awards. 


Award  not 
set  aside 
unless 
clearly 
void. 


Allowing 
fresh  affi- 
davits. 


Whether 
award  set 
aside  in 
part  only. 


DISCHARGING  OR  MAKING  ABSOLUTE  THE    RULE  TO    SET 

ASIDE  AN  AWARD. 

I.  Result  of  the  motion  to  set  aside  the  avmrd.] — The 
courts  of  law  will  always  construe  awards,  and  hear  motions 
respecting  them,  with  a  desire  to  sustain  the  judgment  oi 
the  tribunal,  which  the  parties  have  selected,  and  which  in 
so  many  instances  acts  most  beneficially  for  them  (Q.  On 
one  occasion,  however,  Coleridge,  J.,  observed,  "There  are 
many  expressions  in  the  cases  as  to  the  manner  in  which 
the  courts  ought  to  construe  awards,  which  appear  to  me  to 
be  often  used  with  too  much  strength.  Awards  are  to  be 
construed  sensibly  as  all  other  instruments  "  (m). 

The  courts  will  not  set  an  award  aside  on  motion,  unless 
it  be  clearly  void  on  the  grounds  on  which  it  is  impeached, 
because  then  there  is  an  end  of  it  altogether ;  whereas^  if 
an  action  be  brought,  the  question  of  its  validity  may  be 
in  general  more  formally  raised^  and  taken  to  a  court  of 
error  (n). 

After  cause  has  been  shown,  the  court  usually  wiU  either 
discharge  the  rule  or  make  it  absolute  ;  but  on  one  occasiony 
after  the  argument,  the  Court  of  Common  Picas  enlarged 
the  rule  till  the  following  term,  to  give  the  parties  the 
opportunity  of  filing  fresh  affidavits,  in  order  that  the  facts 
might  be  more  fully  stated  :  additional  affidavits  were 
accordingly  filed,  and  the  case  was  reargued  in  the  subse- 
quent term  (o). 

When  the  arbitrator  has  exceeded  his  power  in  awarding 
on  a  matter  not  submitted  to  him,  or  in  giving  unauthorized 
directions,  if  the  portion  of  the  award  containing  the  excess 


(J)  Templeman  &  Reed,  In  re, 
9  Dowl.  902. 
(m)  Stonehewer   v.   Farrar,   9 

Jiir.  203. 

(n)  Cock  V,  Gent,  13  M.  &  W, 


364  ;  Stalworth  v.  Inns,  13  M.  & 
W.  466. 

(o)  Little  V.  Newton,  2  M,  &  G 
351,  353. 
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can  be  entirely  sepamted,  that  alone  may  be  rejected,  while    PautIIT. 
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the  rest  of  the  award  will  stand  good ;  but  though  considered  _._"_  '1.  '  1 
a  nullity^  the  court  will  not  usually  make  absolute  the  rule 
to  set  aside  that  part,  but  will  discharge  the  rule  wholly  (p); 
but  if  the  court  cannot  see  that  that  part  of  the  award  made 
in  the  proper  exercise  of  the  arbitrator's  authority  is  wholly 
unaffected  by  the  objectionable  provisions,  the  entire  award 
must  fall  (q).  So  though  it  be  not  final  (as  when  finding 
substantially  for  the  plaintiff,  it  fails  to  decide  all  the  issues, 
on  the  event  of  which  the  costs  depend),  the  plaintiff,  by 
aUowing  the  defendant  costs  on  all  issues  undetermined, 
may  maintain  the  award  as  to  the  good  part  (r).  So  also  if  it 
be  defective  for  want  of  certainty  as  to  a  part  which  is 
separable ;  as,  for  instance,  if  it  award  costs  without  ascer- 
taining their  amount,  when  the  arbitrator  ought  to  have 
found  it,  the  whole  award  need  not  be  set  aside ;  but  the 
rest  m(ff  be  supported,  if  the  party  alone  intended  to  be 
benefited  by  the  provisions  as  to  the  costs  agree  to  waive  all 
claim  to  them  (a). 

Where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  found  for  the  plaintiffs  in  the  cause^  and 
then  stated  facts  pursuant  to  a  power  given  in  the  sub- 
mission ;  the  court,  deciding  that  the  action  could  not  be 
maintained  on  the  case  stated  in  the  award,  directed  a  non- 
suit to  be  entered  in  the  action,  and  that  the  rest  of  the 
award  should  stand  good.  The  report  does  not  show  whether 
there  was  a  conditional  award  of  a  non-suit  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.  It  is  also  to  be  noticed,  that  the  court  came  to  this 
decision  on  an  application  to  set  the  award  aside  (t). 

When  a  verdict  is  taken  subject  to  a  reference,  if  the  award  New  trial 

when 

(j[>)  See  cases  cited  P.  II.  ch.  5,  (q)  Tandy  v,    Tandy,  9  Dowl. 

8.  9,  p.  319.     Boodle  v.  Davies,  3  1044.     See  P.  II.  ch.  5,  s.  9,  p. 

A.  &  R  200,  contr^  where  the  319. 

rule  was  discharged  Id  part  only.  (r)  England  v,  Davison,  9  Dowl. 

In  the  Caledonian  Bailway  Com-  1052. 

pany  v,  Lockhart,  3  Macq.  808,  («)  Morgan  r.  Smith,  1  Dowl. 

the  House  of   Lords,  supporting  N.  S.  617.    See  P.  II.  ch.  5,  s.  9^ 

the  aww^,  declined  to  pomt  out  d.  1,  p.  319. 

what  parts  of  it  were  bad  for  ex-  (t)  Sherry  v.  Oke,  3  Dowl.  349 


cess. 
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Fart  III.  be  set  aside  there  must  be  a  new  trial,  as  the  verdict  is  subject 
cH.  tt^  to  the  award ;  if  one  fall  the  other  must  follow  (u). 

award  in  a 
cause  set 

aside.  n. — Costs  of  the  viotiou  to  8et  aside  the  aivard.] — ^Whea 

Sg^e^  the  rule  is  discharged,  the  court  will,  as  in  other  cases, 
with  coats,  exercise  a  discretion  whether  it  is  to  be  discharged  with 
costs.  If  the  motion  have  been  made  on  slight  grounds, 
the  rule  will  generally  be  dischai'ged  with  costs  (x).  Where 
the  objection  was,  that  the  arbitrator  had  decided  contrary 
to  law,  costs  were  refused,  on  the  ground  that  the  point  had 
been  fully  submitted  to  the  court  when  the  rule  was 
moved  (y).  In  a  later  case,  where  the  award  was  assailed 
as  repugnant  for  finding  inconsistent  issues  in  favour  of  the 
same  party,  costs  were  granted.  Lord  Denman,  C.  J.,  inti- 
mating that  in  such  cases  the  practice  was  to  discharge  the 
rule  with  costs  (z). 
Costs  of  Where  a  rule  for  setting  aside  an  award  on  a  eause  is 

when  a)8ts  ^^ischarged,  and  nothing  said  about  the  costs  of  the  motion, 
in  the  they  will  be  costs  in  the  cause  (a).  Where  the  arbitrator 
cause.  j^^j  directed  a  verdict  for  the  plaintiff,  and  stated  special 
facts  in  his  award,  on  which  the  defendant  moved  to  set  it 
aside,  but  the  court  directed  the  verdict  to  stand  for  the 
plaintiff,  but  at  an  amount  of  damages  less  than  the  arbi- 
trator had  given;  the  plaintiff  was  held  to  be  entitled  to  the 
costs  of  showing  cause  against  the  rule,  although  the  defend- 
ant had  succeeded  in  part :  for  the  practice  has  always 
been  to  consider  these  costs  as  costs  in  the  cause,  since  there 
is,  in  fact,  no  verdict  until  the  discussion  of  the  award  is 
over,  and  therefore  all  proceedings  till  then  are  steps  in  the 
cause  (b).  Where  the  defendant  put  a  construction  upon 
the  award  which  induced  the  plaintiff  to  move  to  set  it 
aside,  and  the  court,  considering  the  defendant's  construction 
untenable,  discharged  the  plaintiff's  rule,  it  was  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  motion ;  and 


(h)  ThompBou  V,  Jennings,  10  (z)  Duke  of  Beaufort  v,  Welch, 

Moore,  110.  10  A.  &  K  527. 

(x)  Snook  V.  Hellyer,  2  Chitt.  (a)  Clarke  c.  Owen,  2  H.  &  W. 

43  324. 

(y)  Wade  v.   Malpaa,  2  Dowl.  (h)  Goodall  v.  Ray,  4  Dowl,  1. 
638. 
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Tindall^  C.  J.,  said,  that  as  the  award  was  not  set  aside,  the  Part  hi. 
motion  must  take  the  ordinary  course,  and  the  costs  of  it  be  ^"'^^^'  ' 
costs  in  the  cause  (c). 

An  award  in  the  plaintiffs  favour  being  referred  back,  on 
a  motion  by  the  defendant  to  set  it  aside,  and  sustained  as 
valid  on  the  arbitrator's  explanation,  the  plaintifi  was  allowed 
the  costs  of  the  motion  (d). 

(c)  Hockeu  V.  Grenfell,  4  Biug.  (d)  Goddard  i\  Smith,  13  L.  T. 
N.  C.  103.  159. 


V  V  2 


CHAPTER  X. 

SETTING  ASIDE  THE  JUDGMENT  ENTEBED  UP 
PURSUANT  TO  AN  AWARD. 

Part  III.  UNDER  what  circumstAnces  the  judgment  entered  up  in  the 
__11L_  cause  referred  pursuant  to  the  award  may  be  set  aside  as 
STiio^**     void  or  irregular,  is  shortly  stated  in  this  chapter. 

tenth 

chapter.  ^ 


Setting  If  the  plaintiff,  pursuant  to  the  award,  enter  up  a  verdict 

^t.^^  ^'  and  sign  judgment  in  the  cause  referred,  the  defendant  may, 
within  the  time  limited  for  setting  aside  awards,  move  to 
set  aside  both  judgment  and  award,  if  the  latter  be  defec- 
^•t?to     ^^^®*     Thus  the  court  will  set  aside  a  judgment  signed 
no  power    pursuant  to  an  award,  if  the  arbitrator  have  no  power  to 
ludOTent.    ^^^^^  judgment  to  be  signed ;  but  though  the  motion  be  to 
set  aside  both  the  judgment  and  award,  the  court  will  not  set 
aside  the  award,  if  it  be  doubtful,  whether  there  be  not  a 
sufficient  award,  assuming  the  unauthorized  direction  as  to 
the  judgment  rejected  as  surplusage  (a). 
Judgment       As  the  sheriff,  on  a  trial  by  jury  under  a  writ  of  trial,  has 
reference"  no  power  to  permit  a  verdict  to  be  taken  subject  to  a 
by  sheriff,    reference,  the  verdict  and  judgment  entered  pursuant  to  an 
award  on  a  submission  under  such  circumstances  will  be 
set  aside,  but  not  necessarily  the  award  itself,  for  that  may 
be  perfectly  valid  (6). 
Setting  Although  the  time  for  setting  aside  the  award  may  have 

ment  after  long  elapscd,  the  party  is  at  liberty,  as  soon  as  the  judgment 
time  for      y^^  ^^^^^  signed,  to  move  to  set  the  latter  aside  ;  and  on 


(a)  Doe  d.  Body  v.  Cox.  16  L.     W.  721  ;   Hairiaon  r.  Greenwood, 
J.  Q.  B.  317.  16  L.  J.  Q.  B.  92. 

(b)  Wilson  V,  Thorpe,  6  M.  & 
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such  a  motion  the  court  will  determine  the  validity  of  the   Part  III, 
award  on  its  face ;  for  there  is  no  other  method  than  this  by      ^"'  ^' 
which  the  defendant  can  contest  the  validity  of  thejudg-  setting 
ment  (c).    It  is  immaterial  whether  execution  has    been  ^g^ 
issued,  or  if  issued,  whether  it  has  been  executed.     In  the  expired.; 
former  case,  the  motion,  it  seems,  is  to  set  aside  the  judg- 
ment and  to  restrain  the  plaintiff  from  issuing  execution  (cZ) ; 
in  the  latter,  to  set  aside  the  judgment  and  writ  (e),  and  if  a 
levy  have  been  made,  also  to  return  the  amount  (/). 

This  step  may  be  taken  by  the  defendant,  whether  he  has 
omitted  to  move  to  set  aside  the  award  itself  (gr),  or  having 
applied,  has  had  his  rule  discharged  Qi). 

The  motion  may  be  founded  on  the  same  ground  of  alleged 
defects  apparent  on  the  award  on  which  a  motion  to  set  aside 
the  award  has  been  made  and  refused;  for  the  court,  we  have 
seen,  will  not  set  aside  the  award  unless  the  objection  be 
clearly  good,  and  refuse  to  decide  a  doubtful  point;  but  on 
the  rule  to  set  aside  the  judgment^  the  court  are  necessarily 
bound  to  come  to  a  determination  on  the  validity  of  the 
award,  since  refusing  the  rule  has  the  efiect  of  establishing 
the  award  (i). 

It  is  laid  down  as  a  clear  principle,  that  for  no  other  Not  for 
defects  in  the  award  than  those  apparent  on  its  face  can  the  awa^  ^ 
judgment  entered  pursuant  to  it  be  impeached  (k)  after  the  other  than 
time  for  setting  aside   the  award  has   expired;  yet  in  a  face. 
modern  case,  Patteson,  J.,  set  aside  the  judgment^  because 
the  award,  finding  generally  for  the  plaintiff,  had  omitted  to 
find  on  each  issue  in  the  cause,  though  it  does  not  appear 
fix>m  the  report,  nor  is  it  probable  that  the  award  showed  on 
its  face,  that  there  was  an  issue  left  undetermined  (I).    The 


(c)  Brooks  V.  Parsons,  I  D.  &  L. 
691  ;  Manser  v.  Heaver,  3  B.  & 
Ad.  295 ;  Doe  d.  Madkins  v. 
Homer,  8  A.  <fe  E.  235  ;  Wright- 
son  V,  Bywater,  3  M.  &  W.  199. 

{d)  Doe  d.  Madkins  v.  Homer, 
8  ^.  &  E.  235. 

(<j)  Mauser  v.  Heaver,  3  B.  & 
Ad.  295. 

(*/)  Wrightson  V.  Bywater,  3  M. 
&  W.  199. 

(g)  Manser  v.  Heaver,  3  B.  & 
Ad.  295. 


{h)  Wrightaon  v.  Bywater,  3  M. 
&  W.  199. 

(i)  Wrightson  v.  Bywater,  3  M. 
&  W.  199.  See  Gravatt  v.  Att- 
wood,  19  L.  J.  Q.  B.  474. 

(k)  Manser  w.  Heaver,  3  B.  & 
Ad.  295  ;  Doe  d.  Madkins  v.  Hor- 
ner, 8  A.  &  E.  235  ;  AVrigbtsou  v, 
Bywater,  3  M.  &  W.  199  ;  Mac- 
arthur  V,  CampbelJ,  2  A.  &  E.  52. 

(/)  Brooks  V.  Parsons,  1  D.  &  L. 
691. 
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PartIII.  principle  cited  above  does  not  seem  to  have  been  adverted 

OH*  X> 

— to. 

Condnctof      Where  the  defendant's  counsel  at  the  first  meeting  ob* 
precluding  jected    to  proceeding,  until   the    order  of  reference  was 
him  from     amended,  so  as  to  enable  the  arbitrator  to  find  for  the  defend- 
o  jec  mg.    ^^^  ^^  ^^^  second  issue,  and  the  plaintiffs  counsel  contended, 
and  the  arbitrator  agreed,  that  the  order  as  it  stood  gave  the 
arbitrator  such  power,  and  the  arbitrator  found  for   the 
defendant  on  that  issue^  the  court  refused  to  set  aside  the 
judgment  entered  for  the  defendant,  on  the  plaintiff's  con- 
tention, that  the  finding  was  an  excess  of  authority,  as  the 
plaintiff  had  by  his  consent  in  effect  consented  to   the 
construction  of  the  order  put  upon  it  by  the  arbitrator  (m). 
It  is  no  ground  for  setting  aside  the  judgment  signed  by 
the  defendant  pursuant  to  the  award,  that  before  the  award 
was  made  the  plaintiff  had  become  bankrupt  (n). 

Though  the  award  be  good,  if  there  be  any  irregularity  in 
entering  a  verdict  pursuant  to  the  award,  or  in  signing  judg- 
ment or  issuing  execution,  the  court,  on  a  proper  application, 
will  set  aside  the  proceedings  (o). 

It  does  not  seem  to  have  been  decided  with  respect  to  a 
judgment  entered  pursuant  to  an  award,  whether  the  defend- 
ant be  bound  to  apply  to  set  it  aside  within  a  reasonable 
time  after  the  entry  of  the  judgment,  but  it  is  presumed 
that  the  same  rule  which  applies  in  other  cases  holds  here, 
namely,  that  if  the  award  be  void,  and  the  judgment  a 
nullity,  no  lapse  of  time  is  a  waiver  of  the  right  to  apply ; 
but  if  the  judgment  be  only  irregular,  application  must  be 
made  in  reasonable  time,  and  before  the  party  applying  has 
taken  any  fresh  step  with  knowledge  of  the  irregularity  (p). 
In  one  instance,  where  the  Master  had  taxed  the  costs  of 
forcrats  of  the  cause  and  reference  aqd  award  together  in  one  allocatur, 
cause  and    ^nd  judgment  had  been  signed  for  the  whole,  a  motion  was 
irregular,     made  to  set  it  aside  on  the  ground,  that  the  costs  of  the  refer- 
ence and  award  had  been  improperly  included ;  the  court 
treated  it  as  an  irregularity  only,  to  which  two  answers  were 


Party 
bankrupt 
before 
awanl. 

Irregula- 
rity in 
entering 
judgment 


When 
motion  to 
set  aside 
judgment 
to  be 
made. 


Signing 


(m)  Gravatt  v.  Attwood,  19  L.  309  ;  Callard  v.  Paterron,  4  Tkunt. 

J.  Q.  B.  474.  318. 

(n)  Andrews  v.  Palmer.  4  B.  &  (p)  2  Archb.  Pract.   1044, 1045, 

A.  250.  7th  ed. 

(o)  Hay  ward  r.  Ribbans,  4  East, 
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applicable  in  the  partlculai*  case ;  namely^  that  there  had    Pabt  hi. 
been  an  unreasonable  delay  in  making  the  application  ;  and,      ^^'  ^' 
secondly,  that  the  defendant's  attorney  had  distinctly  assented 
to  that  mode  of  taxation,  knowing  that  the  judgment  could 
only  be  entered  for  the  whole  amont  of  costs  in  the  allo- 
catur (q)* 

The  rule  of  court  which  requires  that  objections  shall  be  Whether 
stated  in  the  rule  nisi  on  a  motion  to  set  aside  the  award,  does  J^Sate^ 
not,  it  seems,  apply  to  a  rule  nisi  to  set  aside  the  judgment;   pbjectionB 
and  the  objection  intended  to  be  relied  on   need  not  be   nisi. 
specified  therein,  at  least  if  it  be  one  apparent  on  the  face  of 
the  award  (r). 

{q)  Bignall  v.  Gale,  3  M.  &  G.  (r)  Manser  v.  Heaver,  3  B.   & 

858.  Ad.  295. 


CHAPTER  XI. 


IMPEACHING  AN  AWARD  IN  EQUITY. 

rATiTiii.  The  present  chapter  treats  of  impeaching  an  award  in 
^"-  ^^'      equity. 

In  its  first  section  it  examines  into  the  jurisdiction  of  the 
Court  of  Chancery  over  awards,  and  the  effect  of  restric- 
tions as  to  jurisdiction  imposed  by  the  statute  9  &  10  W. 
III.  c.  15. 

The  second  section  remarks  shortly  on  the  grounds  for 
which  equity  will  hold  an  award  void. 

The  third  discusses  the  various  modes  of  proceeding  to 
set  the  award  aside,  by  bill,  by  motion,  or  exceptions,  and 
the  circumstances  under  which  the  respective  methods  are 
available. 


Scope  and 
contents 
of  the 
eleventh 
chapten 


SECTION  I. 

IN   WHAT  CASES  CHANCERY  HAS  JUKISDICTION  TO  SKT  ASIDE 

AN  AWAED. 


Setting 
aside  in 
equity 
award  on 
Kubmission 
by  agree- 
ment. 

When  sub- 
mifesion  in 
on  action 
at  common 
law. 


I.  When  aboard  not  UTider  the  atatiUe  of  William  IIL]^ 
The  courts  of  equity  have  always  exercised  jurisdiction  over 
awards^  although  the  submission  was  by  agreement  out  of 
court  and  incapable  of  being  made  a  rule  of  court  (a).  This 
jurisdiction  subsists  at  the  present  day  (6). 

On  the  reference  of  an  action  at  common  law,  whether  the 
submission  be  by  order  of  a  judge,  or  order  of  Nisi  Prius,  or 
rule  of  a  court  of  common  law,  the  Court  of  Chancery  has 


(a)  Greenhill  v.  Church,  3  Hep. 
in  Chanc.  49. 


(6)  Hamilton  v.  Bankin,  3  De 
Gex  &  Smale,  782. 
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undoubted  authority  to  set  aside  the  award,  and  to  prevent  a   FabtIII. 
party  taking  advantage  of  its  provisions  in  his  favour.     For  ^^•^''^^' 
when  an  order  of  reference  of  a  cause  depending  in  a  court 
of  law  is  made  a  rule  of  court,'and  application  is  made  in  the 
court  of  law  to  enforce  the  award,  a  court  of  equity  considers 
the  reference  by  rule  of  court  merely  as  a  proceeding  in  the 
court  of  law^  modified  and  regulated  by  the  consent  of  the 
parties ;  and  whether  the  circumstance  of  consent  to  this 
mode  of  carrying  on  the  suit  may  or  may  not  be  deemed 
worthy  of  consideration  in  equity,  the  mere  fact  that  the 
parties  have  so  far  regulated  the  proceeding  at  law,  cannot 
bar  the  jurisdiction  of  equity   to   grant  an  injunction  to 
restrain  the  proceeding  to  enforce  the  award  at  law,  or  to  set 
the  award  aside.    The  statute  9  &  10  W.  III.  c.  15,  does  not  Not 
in  any  way  interfere  with  the  ancient  power  of  the  courts  of  ^^  g^.   ^ 
equity,  when  an  action  is  referred,  and  the  submission  made  tuto  of 

AXT'll     TTT 

a  rule  of  court,  not  under  the   statute,    but  at  common 
law  (c). 

II.  When  award  under  the  statute  of  Willktm  III.] — Much  Juriadic- 
discussion  has  taken  place  respecting  the  jurisdiction  of  the  ^^^y 
Court  of  Chancery  to  set  aside  an  award,  made  on  a  submis-  submiasioa 
sion  out  of  court,  containing  a  clause  for  making  it  a  rule  of  of  law. 
court  under  the  statute  9  &  10  W.  HL  c.  15. 

The  first  reported  instance  of  a  bill  to  set  aside  an  award 
on  a  submission  under  the  Act  being  brought  in   equity 
occurred  in  1791.    There  a  cause  in  Chancery  having  been  Early 
referred  by  a  submission  which  was  made  a  rule  of  the  ^^yhad 
Court  of  King's  Bench,  and  the  latter  court  having  refused  iywdic- 
either  to  set  aside  the  award  or  to  enforce  it  by  attachment ; 
on  the  plaintiff  bringing  a  bill  in  Chancery  to  be  relieved 
against  the  award,  Lord  Macclesfield,  C,  seems  to  have  been 
of  opinion  that  as  the  common  law  court  had  declined  to 
exercise  its  jurisdiction  under  the  statute,  and  had  left  the 
party  on  one  side  to  his  remedy  by  action,  it  left  the  other 
to  take  relief  by  bill  in  equity ;  and  consequently  he  set  the 
award  aside  (d), 

(c)  Nichols  V.  ChaUe,   14  Ves.  PhUl.  477. 

266 ;  Nichols  v.  Roe,  3  M.  &  K.  {d)  Ward  v.  Periam,  cited  Chicot 

431 ;  Ld.   Lonsdale  v,    Littledale,  v,  Lequesne,  2  Ves.  Sr.  316 ;  Cited 

2  Ves.  Jr.  451 ;  Brown  v.  Brown,  also  in  notes  to  Anriol  r.  Smith,  1 

1  Vem.  157  ;  Chuck  v,  Cremer,  2  Turn.  &  R.  131. 
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Part  III.       In  the  next  case  in  order  of  time  the  court  entertained 
"'^^^'      the  jurisdiction,  no  question  being  raised,  but  dismissed  the 
bill  on  the  merits  (e). 

Very  shortly  after,  however,  the  point  as  to  the  jurisdic- 
tion was  taken :  for  in  1729,  on  a  bill  to  set  aside  an  award 
charging  undue  practice  in  the  umpire,  the  defendant  pleaded 
that  the  submission  was  under  the  statute  of  W.  III.,  and 
had  been  made  a  rule  of  the  Court  of  King's  Bench ;  and 
the  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to 
except ;  but  the  cause  does  not  appear  ever  to  have  been 
heard  (/). 
Concur-  ITie  Opinion  at  that  time  prevailed,  that  the  Court  of 

cucti^nlj'  Chancery  had  a  concurrent  jurisdiction  with  the  court  of 
law  and  which  the  submissiou  was  a  rule,  to  examine  into  the  award 
on  the  ground  of  partiality  of  the  arbitrator,  within  the 
period  limited  by  the  Act  (g) ;  a  view  of  the  law  which  was 
countenanced  in  later  times  by  the  observations  of  Lord 
Eldon,  in  one  of  his  early  decisions  on  the  statute  (h). 

In  1735,  on  a  bill  to  set  aside  the  award,  where  the  sub- 
mission was  made  an  order  in  Chancery,  after  the  award  had 
been  made,  the  defendant  objected,  that  the  time  given  by 
the  statute  having  elapsed,  the  bill  would  not  lie :  but  Lord 
Talbot,  C,  was  of  opinion,  that  to  be  within  the  statute  the 
conjSrmation  of  the  submission  must  be  prior  to  the  award : 
and  that  as  to  the  time,  it  was  impossible  for  the  party  to 
apply  within  the  term  after  the  award  was  made,  because  the 
submission  had  not  been  made  a  rule  of  court  within  that 
time  ;  he  therefore  set  aside  the  award  (i). 

A  bill  to  set  aside  an  award,  on  a  submission  under  the 
statute  made  a  rule  of  the  Court  of  King's  Bench,  having 
been  brought,  alleging  corruption  and  fraud  of  the  arbitra- 
tors, and  the  defendant  having  pleaded  the  award  in  bar, 
and  insisted  that  it  was  a  fair  award  :  Lord  Hardwicke,  C, 
in  1740,  ordered  the  plea  to  stand  for  an  answer,  with  liberty 

to  except,  and  said  he  only  remembered  one  instance  of  a  bill 

■ 

(e)  Beynell    v.    Luscomb,    a.d.  266.  ' 

1727,  cited  in  Aiirioi  r.  Smith,  1  (h)    FetherstoDe   ,..    Cooj^r,   9 

Turn.  &  R.  135,  notes.  Ves.  67. 

(/)  AlardoB  v.  Campbell,  Buiib.  (i)  Spettigue  v.  Carpenter,  3  P.  ! 

265  ;  S.  C.  cited  in  Auriol  v.  Smitli,  W.  361 ;  S.  C.  Vin,  Ab.  Snpp,  Arb. 

1  Turn.  &  B.  133,  notea  p.  301.  i 

(ff)  Alardes  r.  Campbell,  Bnnb.  ^ 


JtmiSDICTlON  OF  CHANCEBT.  699 

brought  for  such  a  purpose,  which  was   TFard's  case  (cited    Part  hi. 
previously  as  Ward  v.  Periam)  (k).  ^"' "'  ^'  ^ 

On  a  like  submission,  in  1871>  a  similar  bill  charging  the 
arbitrator  with  misconduct,  the  same  judge  expressed  his 
determination  to  follow  the  precedent  of  WarcPa  case,  and  to 
make  the  arbitrator  pay  costs,  if  proved  partial  (I). 

And  Lord  Loughborough,  C,  in  1794,  when  deciding  that 
a  reference  by  order  of  Nisi  Prius  was  not  a  reference  under 
the  statute,  expressly  stated  his  opinion  that  the  jurisdic- 
tion of  Chancery  was  not  barred  by  a  reference  under  the 
statute  (m). 

At  the  commencement  of  the  present  century,  however.  Later 
diflTerent  views  prevailed,  and  in  1803,  on  a  bill  to  set  aside  ^^y  no^ 
an  award,  when  the  submission  was  made  a  rule  of  a  court  j«ris<^ic- 
of  CQmmon  law  under  the  statute.  Lord  Eldon,  C,  declining 
to  say  whether  the  jurisdiction  of  Chancery  was  shut  out  by 
the  Act,  dissolved  an  injunction,  where  the  objections  to  the 
award  were  such,  as  might  have  been  equally  well  raised  in 
the  court  of  which  the  submission  was  a  rule. 

He  held  also  that  it  was  of  no  consequence,  that  the  sub-  Though 
mission  had  not  been  made  a  rule  of  court  till  after  the  not^maSo^ 
award  had  been  made  (n).   Lord  Talbot,  C,  as  we  have  seen  ''"^®  ^^<*"* 
in  an  earlier  case,  expressed  a  different  opinion  (o),  but  the  made. 
invariable  practice  of  all  the  courts  at  the  present  day  is  in 
accordance  with  Lord  Eldon's  view. 

In  1807,  on  a  general  reference  by  parties  in  a  suit  in 
Chancery,  where  the  submission  was  made  a  rule  of  the 
Court  of  King's  Bench,  Lord  Eldon,  C,  expressed  great 
doubts  whether  the  statute  did  not  deprive  the  party  of  the 
power  to  file  a  bill  in  Chancery  to  set  aside  the  award  for  a 
mistake  in  law  apparent  on  its  face  (p)  •  and  very  shortly- 
after,  in  a  case  of  a  similar  character,  after  consulting  some 
of  the  judges,  he  expressly  decided  that  the  statute  confined 
the  jurisdiction  over  the  award  to  that  court  only,  of  which 
the  submission  was  a  nile  (g). 

{k)  Kampshire  v.  Youug,  2  Atk.  67. 

155.  (<>)  Spettigue  v.  Carpenter,  3  P. 

(I)  Chicot  V.  Lequesne,  2  Ves.  &  W.  361.     See  ante,  p.  698. 

Sr.315.                          '  (p)  Nichols  v.  Chalie,  U  Vea. 

(m)  Lord  Lonsdale  v.  Littledale,  2G5. 

2  Ves.  Jr.  451.  {(/)  Gwinettr.  Bannister,  14  Ves. 

(n)  Fetherstone  v.  Cooper,  9  Ves.  530. 
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Part  III.        This  decisibn  has  been  assented  to  as  undoubted  law  ever 

^"'.^i'Aj  since.   But  in  181G,  Sir  T.  Plumer,  V.-C,  agreeing  that  if  the 

Though       submission  had  been  made  a  rule  of  another  court,  Chancery 

not  made     could  not  have  acted,  took  the  distinction,  that  a  bill  would 

after  wif     ^^^'  ^^  *^*®  submission  had  not  been  made  a  rule ;  and  held 

filed  that  the  mere  agreement  to  make  the  submission  a  rule  of 

court  was  unimportant,  unless  it  was  actually  so  made,  and 

that  it  was  the  same,  as  if  there  had  been  no  clause  for  that 

purpose  (r). 

In  the  next  reported  case  on  the  subject  (in  1820)  the  cor- 
rectness of  this  view  seems  to  have  been  assumed  on  one 
side,  and  tacitly  admitted  on  the  other  (a). 

Subsequently,  however,  in  1823,  though  the  bill  was  not 
filed,  until  after  the  time  for  setting  the  award  in  the 
court  of  common  law  had  expired.  Sir  J.  Leach,  V.-C,  dis- 
sented from  the  view  entertained  by  Sir  T.  Plumer  in  Sieff 
V.  Andrew8  (t)y  and  held  that  the  omission  of  the  party  to 
make  the  submission  a  rule  could  not  give  that  court  power 
over  it,  and  defeat  the  limitation  of  time  imposed  by  the 
statute  (u). 

This  decision  was  shortly  (in  1824)  followed  by  another,  in 
which  the  same  judge,  Sir  J.  Leach,V.-C.,  held  that  Chancery 
had  no  jurisdiction  by  &iU,  though  the  submission  contained  a 
clause  for  making  it  a  rule  either  of  the  Court  of  King's 
Bench  or  of  Chancery,  and  though  it  was  contended  that  filing 
the  bill  in  Chancery  was  equivalent  to  making  it  a  rule  of 
that  court :  the  submission  was  in  fact  made  a  rule  of  the 
Court  of  King's  Bench  by  the  defendant  between  the  filing  of 
the  bill  and  the  motion  for  an  injunction  (x). 

The  decisions  of  Sir  T.  Plumer  and  Sir  John  Leach  being 
thus  diametrically  opposite,  still  left  open  the  question,  as  to 
the  effect  of  making  the  submission  a  rule  of  a  court  of  com- 
mon law,  after  a  bill  had  been  filed  in  Chancery  to  set  aside 
the  award  (?/). 

In  a  subsequent  instance,  where  the  submission  had  not 
been  made  a  rule  of  the  common  law  court  before  the  bill  was 

(r^i  Steflf  V.  Andrews,  2  Madd.  6.  411. 

(«)  Goodman  v.  Sayers,  2  J.  &         (a?)  Dawson  v,  Sadler,  1  S.  &  S. 

W.  249.  637. 

(0  2  Madd.  6.  (y)  v.  Mills,  17  Ve«.  419. 

(ii)  Davis  V.  Getty,  1  S.  &  S. 
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filed,  Shadwell,  V.-C.  (in  1833),  agreeing  with  Sir  T.  Plumer,  Part  III. 
overruled  a  demurrer  to  the  bill,  on  the  ground  that  the  ^"' 
original  inherent  jurisdiction  of  ihe  Court  of  Chancery  was 
not  taken  away,  except  when  the  submission  had  been  actu- 
ally made  a  rule  of  another  court  before  the  bill  was  filed  ; 
and  though  the  submission  had  been  made  a  rule  of  the  Court 
of  King^s  Bench,  before  the  plaintiff  obtained  an  injunction, 
the  Vice-Chancellor  refused  to  dissolve  it  on  that  account; 
holding  that  the  Court  of  Chancery  having  once  acquired 
jurisdiction  before  the  submission  had  been  made  a  rule,  still 
retained  it  {z).  On  appeal,  however,  against  the  order  grant- 
ing an  injunction,  Lord  Brougham,  C,  overruled  the  above 
decision,  pronouncing  that  the  statute  would  be  repealed  in 
its  most  express  provision,  if  the  jurisdiction  still  resided  in 
that  courts  after  the  parties  had  agreed  to  make  the  submis- 
sion a  rule  of  another  court ;  and  that  the  fact  of  whether  or 
not  it  had  been  so  made  a  rule  before  the  filing  the  bill  was 
immaterial  (a). 

In  a  more  recent  case  (decided  in  1846),  where  a  bill  was  Submia- 
filed  to  set  aside  an  award,  made  on  a  submission  by  agree-  mie  of 
ment  out  of  court  referring  a  suit  in  Chancery  and  all  matters  Chancery, 
in  difference,  and  containing  a  provision  that  the  submission  diction  by 
and  award  might  be  made  a  rule  of  the  court  in  Chancery :  ^^ 
the  submission  not  having  been  made  a  rule  of  court,  Shad- 
well,  V.-C,  overruled  a  demurrer  to  the  bill  on  the  same 
ground  that  he  took  in  Nichols  v.  Roe  (b) ;  namely,  that  the 
submission  not  having  been  made  a  rule  of  court,  the  juris- 
diction of  Chancery  remained.     But  Lord  Cottenham,  C,  on 
appeal,  reversed  the  decision,  holding  that  it  had  already  been 
solemnly  settled  in  Nichols  v.  Roe  (c),  that  the  filing  the  bill 
before  the  submission  had  been  made  a  rule  was  no  matter 
of  importance  ;  and  that  he  fully  approved  of  that  construc- 
tion of  the  statute,  and  would  do  nothing  to  disturb  that 
decision :  since  it  was  impossible  not  to  see  that  it  was  the 
intention  of  the  Act,  that  the  award  should  be  set  aside  only 
by  that  court,  of  which  the  submission  was  a  inile  ;  and  that 
as  it  was  now  clearly  decided  that  the  jurisdiction  of  Chancery 


(sj)  Nichols  V,  Roe,  5  Sim.  166.  (6)  5  Sim.  156. 

(a)  Nichols  v.  Roe,  3  M.  &  K.  (r)  3  M.  &  K.  431. 

431. 
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was  altogether  excluded,  when  the  submission  was  to  be  made 
a  rule  of  another  court ;  so  when  it  was  to  be  made  a  rule  of 
the  Court  of  Chancery,  he  held  that  that  court  had  jurisdic- 
tion to  set  the  award  aside,  only  in  the  summary  manner 
pointed  out  by  the  Act,  and  not  by  hill,  at  least  when  the  pro- 
ceeding by  motion  was  equally  efficient  (d). 

No  circumstances  can  give  the  Court  of  Chancery  jurisdic- 
tion, when  the  agreement  is,  that  in  pursuance  of  the  statute 
the  submission  shall  be  made  a  rule  of  a  court  of  commoD 
law  (e). 

On  several  occasions  it  was  contended  that  the  statute  did 
not  intend  to  take  away  the  jurisdiction,  when  there  was 
fraud  on  the  part  of  the  arbitrators  or  the  parties,  but  Sir  T. 
Plumer,  V.-C,  Lord  Eldon  (/),  and  Sir  John  Leach,  V.-C.  (gr), 
all  concur  in  holding,  that  the  statute  permits  no  special 
exception  on  this  ground. 

It  Ib  important  to  observe  that  the  enactments  of  the  Bank- 
ruptcy Act,  1849,  s.  154,  and  the  Common  Law  Procedure  Act, 
1854,8. 17,  providing  in  substance,  that  a  submission  to  arbi- 
tration may  without  agreement  therein  to  that  effect  be  made 
a  rule  of  court,  have  not  the  effect  of  bringing  submissions 
which  contain  no  such  agreement  within  the  statute  9  &  10 
W.  III.  c.  15,  so  as  to  exclude  the  jurisdiction  of  a  court  of 
equity  to  entertain  a  bill  for  setting  aside  awards  made  on 
such  submissions  (A). 


SECTION  IL 


FOB  WHAT  GROUNDS  EQUITY  WILL  SET  ASIDE  AN  AWABD. 


Pabt  IIL 

CH.  XI.  S.  2. 

Grounds 
in  equity 


As  there  seems  in  most  cases  to  be  no  substantial  distinc* 
tion  between  the  courts  of  law  and  equity  as  to  the  grounds^ 


(jl)  Ileming  v.  Swiuuertou,  1 
Coop.  C.  C.  386. 

(e)  Yates  v.  Baruard,  cited  in 
Hemiiig  «?•  Swioiiertou,  1  Coop. 
C.  C.  422,  notes,  per  Sir  J.  Leacb^ 

V.-C. 

(/)  Anriol  o.  Smith,  1  Turn.  & 


R.  121. 

{(/)  Dawson  v.  Sadler,  1  S.  &  S» 
537. 

(/O  Smith  r. Whitmore, 33  L.J. 
Ch.  218  ;  S.  C.  1  Hem.  &  M.  576 ; 
8.  C.  in  error,  33  L.  J.Ch.  713; 
S.  C.  2  De  G.  J.  &  S.  297. 
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on  which  awards  may  be  set  aside  in  each  (i) ;  to  avoid   Pabt  hi. 
repetition  the  general  enumeration  of  the  grounds  on  which  ^^•^^^'  • 
an  award  may  be  successfully  impeached,  is  confined  to  the  8»nie  as  at 
chapter  on  setting  aside  awards  on  motion  (Ic) ;  and  the  points  j^^  gene- 
now  considered  are  those  only,  which  for  some  cause  or  other  ""^y- 
are  more  particularly  connected  with  proceedings  in  equity. 

Equity  can  sometimes  give  relief  where  a  court  of  law  is  Misuko  in 
powerless.  Thus  the  Common  Pleas  held,  that  they  had  no  ^^^^^ 
power  to  set  aside  or  refer  back  an  award  and  to  alter  an 
order  of  reference  on  the  ground  of  a  serious  mistake  in 
figures  made  by  the  plaintiff's  attorney's  clerk  in  copying  the 
items  of  an  account  annexed  to  and  forming  part  of  the  order, 
but  they  suggested  that  relief  might  probably  be  had  in  a 
court  of  equity  (l). 

In  an  old  case,  before  the  statute  of  William  III.,  on  a  bill  Grounds 
to  be  relieved  against  an  award  on  a  submission  by  bond,  the  ing  with 
court  said,  that  they  would  neither  confirm  nor  overthrow  '^^?f 
such  awards,  unless  circumvention  or  corruption  were  proved,  sion. 
But  otherwise  if  the  award  were  made  by  order  of  court  {711), 

It  is  said,  that  on  a  bill  to  set  aside  an  award,  and  nothing  ^^^^^ 
more,  the  Court  of  Chancery  will  not  let  the  party  go  into  of  bill  im- 
any  legal  objections,  except  the  grounds  of  partiality  and  P®^'^? 
corruption;  but  if  the  bill  be  for  an  account,  and  pray  to  set 
aside  the  award  in  order  to  let  in  such  account,  that  then  the 
plaintiff  is  at  liberty  to  make  legal  objections  (n).    Lord 
Hardwicke,  C,  lays  it  down,  that  when  a  bill  is  filed  to  set 
aside  an  award,  and  for  an  account,  as  the  plaintiff  is  entitled 
to  an  account,  unless  the  award  be  a  bar,  the  court  will  enter 
into  all  the  legal  objections  against  the  award,  which  a  court 
of  law  would  have  done,  it  being  insisted  on  by  the  plea  to 
prevent  a  general  account  (0). 

An  action  for  the  balance  of  an  account  was  referred  at  ^o'  what 
Ni^i  Prius,  subject  to  the  certificate  of  an  arbitrator.     The  ^^ 
arbitrator  having  certified  in  favour  of  the  plaintiff  for  a  ™*?®  "* . 
specified  sum^  the  defendant  filed  a  bill  in  Chancery  to  set  aside. 

(i)     Lingoodi;iEadej2Atk.501;  (m)  GreenhiJl  i'.  Church,  3  Bep. 

R.  V.  Wheeler,  3  Burr.  1257.  iu  Chanc.  49,  89. 

{k)  See  F.  III.  ch.  9,  s.  3,  p.  (n)  Champion  v.  Wenham,  Amb. 

600.  245. 

(0  Winn  t).^  Nicholson,  7  C  B.  (o)  Lingood   v.    Bade,    2    Atk. 

819.  50L 
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Part  III.    iisi'le  the  award,  on  the  ground  that  the  arbitrator  had  received 

CI  I    XT    S    *? 

L_L1  in  evidence  a  certain  account  as  an  account  stated,  without 

sufficient  evidence  of  its  poRsessing  that  character ;  that  he 
liad  acted  on  it,  declining  to  call  for  the  books  containing 
accounts  of  prior  transactions ;  and  that  he  had  refused  lo 
give  the  defendant  credit  for  payment  of  certain  sums,  paid 
in  respect  of  the  transactions  covered  by  the  account,  though 
not  included  in  it.     The  bill  also  alleged  fraud  in  the  plaintiff 
at  law,  and  misconduct  in  the  arbitrator,  but  no  attempt  was 
made  to  prove  either  charge.    An  injunction  had  been  granted 
by  the  V.-C.  to  prevent  the  plaintiff  at  law  issuing  execution 
on  the  judgment.     Lord  Cottenham,  C,  dissolved  the  injunc- 
tion, on  the  gi'ound}  that  it  was  clearly  within  the  arbitrator's 
jurisdiction  to  decide,  whether  the  account  produced  were  a 
settled  account  conclusive  between  the  parties,  and  that  the 
plaintiff  in  equity  had  failed  to  show  his  title  to  credit  for  the 
sums  which  the  arbitrator  had  refused  to  take  into  account 
He  also  said,  that  he  had  disposed  of  the  case  on  the  facts,  as 
in  the  state  of  the  authorities  as  to  the  extent  of  the  jurisdic- 
tion of  Chancery,  disposing  of  it  on  the  point  of  law  would 
hardly  be  satisfactory  ;  but  he  added,  "  what  is  there  to  give 
to  a  court  of  equity  any  peculiar  jurisdiction  in  case  of  a 
judgment  founded  upon  such  an  award,  which  it  would  not 
have  had  if  it  had  been  founded  upon  a  verdict  ?  '*    "  That 
failure  at  law  from  the  errors  of  the  judge,  or  the  jury,  or 
in  the  conduct  of  the  cause,  will  not  per  ae  give  tliis  court 
jurisdiction,    is    certain :     does    a    different    rule    prevail 
where  the  failure  is  attributable  to  any  conduct  in  the  arbi- 
trator ? "  (p). 
Mistake  of       More  recently  the  court  refused  to  grant  an  injunction  to 
prevent  the  plaintiff  entering  judgment  in  an  action  pur- 
suant to  an  award  made  by  a  master  on  a  reference  by  an 
order  of  the  Queen's  Bench,  on  the  ground  that  if  there  had 
been  a  mistake  and  the  master  had  admitted  it,  the  court  of 
law  could  give  relief,  and  that  if  the  master  did  not  admit 
a  mistake  no  court  could  interfere  with  the  award  (q). 
Efifect  of         An  award  was  made  in  favour  of  a  contractor  on  the  refer-  i 

refer  back,  ^^^^e  of  an  action  by  him  against  a  railway  company  by  a  rule  j 

t 
(p)  Chuck  V.  Cremer,  2  Phill.         (q)  Qrafham  v.  Tomboll,  44  L  J.  i 

477  ;  S.  C.  17  L.  J.  Ch.  287.  Chanc.  638.  j 

« 
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of  a  court  of  common  law,  which  contained  the  usual  clause  Part  ill. 
empowering  the  court  to  refer  the  award  back.  The  company  '  ^'^'  ' 
afterwards  filed  a  bill  to  set  aside  the  award,  alleging  that  the 
defendant  had  been  guilty  of  fraud  in  the  performance  of  the 
works,  which  had  been  discovered  since  the  award.  Lord 
Langdale^  M.B^  dismissed  the  bill,  on  the  ground^that  there 
was  nothing  to  show  that  the  court  of  common  law  had  not 
fill!  power  to  grant  the  company  every  proper  relief;  and  he 
relied  especially  on  the  clause  authorizing  the  reconsideration 
of  the  award  (r). 

So  on  a  reference  by  judge's  order  of  a  cause,  and  all  the 
matters  of  difference,  where  one  of  the  parties  died  during  the 
reference,  and  the  arbitrator  proceeded  and  made  his  award 
without,  as  was  alleged,  giving  the  executor  an  opportunity  of 
appearing,  Wood,V.-0.,  decided,  assuming  the  reference  not  to 
be  one  under  the  statute  W.  III.,  that  a  court  of  equity  would 
not  interfere  with  the  award,  and  dismissed  the  bill  (s). 

It  has  been  decided  that  no  bill  would  lie  on  the  equity  Exchequer 
side  of  the  Exchequer  to  review  the  decision,  on  points  of  law  a^J^bT 
and  fact,  of  an  arbitrator  appointed  on  a  submission  by  order  order  of 
of  Chancery  (t).  ^^^' 

Upon  a  bill  by  the  assignee  of  a  judgment  against  the  Assignee 
conusor,  stating  the  awards  in  which  a  certain  sum  was  found  menvi^nd 
due  upon  the  judgment,  and  praying  that  accounts  might  be  bound  by 
taken  against  the  conusor,  upon  the  footing  of  the  award  and 
the  judgment;   the  defendant,  the  conusor,  cannot  by  his 
answer  impeach  the  award,  and  raise  questions  which  have 
been  discussed  before,  and  decided  by  the  arbitrators,  as  to 
the  state  of  the  accounts  between  the  defendant  as  conusor 
and  the  conusee  of  the  judgment  (u). 

The  fact,  that  after  the  award  mutual  releases  have  been  Award 

,     1         -ii  .  •!_  11        •  •         •    X       'i.      conclusive 

executed,   will  not    necessarily  preclude    inquiry  into  its  astoaU 
validity  (v).    But  if  an  award  be  made  on  a  reference  of  all  within 

•',  -  .,  ,  scope  of 

matters  in  difierence,  a  party,  after  receiving  the  money  submls 
awarded,  and  executing  a  general  release,  and  acquiescing  in 


(r)  The  Londonderry  and  En-  (/)  Pitcher  v,   Kigby,    9   Price, 

niskillen    Railway    Company    v.  79. 

Leishman,  12  Beav.  423.  (u)  Hilli?.  Ball,  2  Bligh,  N.  S.  1. 

(a)  Harding  v.  Wickham,  2  J.  &  (v)  Morgan  v.  Pindar,  3  Rep.  iu 

Hem.  676.  Chanc.  76. 

Z  7r 
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the  award  for  some  years,  will  not,  on  a  suggestion  that  the 
arbitrator  has  decided  on  one  matter  only,  be  permitted  to 
maintain  a  bill  against  his  opponent  for  a  general  account 
of  all  other  transactions  except  what  relates  to  that  one 
matter  {x). 

Though  no  bill  lies  to  set  aside  an  award  on  a  question  of 
fact  decided  by  the  arbitrators,  yet  evidence  of  the  merits  will 
be  let  in,  so  far  as  it  throws  light  on  their  conduct  (y). 

In  an  action  on  an  award  the  defendant  relied  on  the  fact 
that  the  arbitrator  had  improperly  submitted  to  the  judgment 
of  a  third  person.  The  defendant  failed^  as  such  misconduct 
was  only  a  ground  of  motion  to  set  the  award  aside,  not  of 
plea.  He  then  filed  a  bill  to  set  aside  the  awai*d  and  stay 
execution  on  the  judgment.  Wood,  V.-C,  dismissed  the  bill, 
holding,  that  though  there  had  been  a  clear  miscarriage,  the 
Court  of  Chancery,  in  the  absence  of  fraud  or  gross  injustice* 
should  exercise  its  jurisdiction  only  when  the  matter  was  fresh, 
and  brought  before  the  court  within  the  time  which  the  courts 
of  law  had  adopted  for  such  motions,  by  analogy  to  the  provi- 
sions of  the  stat.  9  &  10  W.  III.  c.  15.  On  appeal,  Knight 
Bruce,  L.J.,  affirmed  the  judgment,  saying  that  the  applicant 
had  by  his  conduct  lost  his  equity  against  the  award  and  the 
judgment.  But  Turner,  L.J.,  dissented,  being  of  opinion  that 
the  Court  of  Chancery  ought  not  to  limit  the  exercise  of  its 
jurisdiction  by  the  rules  as  to  time  for  motions  laid  down  by 
the  courts  of  law,  and  that  the  party  had  not  lost  his 
equity  {z). 

Commissioners  appointed  by  statute  to  ascertain  the  bounds, 
and  fix  the  rent  payable  to  the  crown  for  certain  mines,  made 
an  award,  giving  a  benefit  to  a  miner,  on  the  faith  of  his  having 
agreed  to  pay  a  sum  for  certain  bygone  workings  of  the  mine. 
The  commissioners  were  not  authorized  by  the  statute  in  im- 
posing on  the  miner  such  condition  of  payment.  The  miner 
having  refused  to  comply  with  the  supposed  terms,  an  infor- 
mation was  filed  in  Chancer}',  at  the  suit  of  the  crowo,  with 
a  view  to  enforce  payment,  ur  to  set  the  award  aside,  on  the 
ground  of  fraud  and  mistake :  but  the  court  being  of  opinion 


(ac)  Jones  v.  Bennett,  1  Bro.  P. 
C.  528. 

{y)  Goodman  v.  Saycrs,  2  J.  & 
W.  '249,  250. 


{z)  Smith  v.  Whitmore,  33  L.  J 
Ch.  218  ;  S.  C.  1  Hem.  &  M.  576 ; 
S.  C.  in  error,  33  L.  J.  Ch.  713 ; 
S.  C.  2  De  G.  J.  &  S.  297. 
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that  the  miner  had  never  entered  into  the  agreement^  though  Part  hi. 
the  commissioners  mistakenly  supposed  that  he  had,  held  the  ^"'  ^^'  ^'  ^' 
claim  for  the  payment  not  maintainable  on  the  facts ;  and 
they  also  refused  to  set  aside  the  award,  there  being  no  fraud 
shown ;  since,  as  the  time  limited  by  the  Act  for  making  the 
award  had  expired,  the  miner,  if  the  award  were  set  aside, 
would  lose  the  whole  benefit  of  the  Act  of  Parliament,  with- 
out any  fault  of  his  own,  on  account  of  a  mistake  of  the 
commissioners  (a). 


SECTION  III. 


WHAT  THE  MODES  OF  PROCEEDING  TO  SET  ASIDE  AN  AWAKD 

IN  EQUITY. 

I.  Proceeding  by  bill  to  set  aside  an  award.] — Before  the 
Judicature  Acts,  when  the  submission  was  by  judge's  order, 
order  of  Nisi  Prius,  or  rule  of  a  court  of  common  law,  or  by 
private  agreement  not  under  the  statute  of  William  III.,  the 
proceedings  to  set  aside  the  award  were  by  bill  (b). 

After  a  reference  on  the  trial  of  an  issue  directed  out  of 
Chancery,  the  jurisdiction  of  Chancery  over  the  suit  was  at  an 
end,  and  the  court  could  not  direct  a  new  trial  of  the  issue 
though  the  party  were  dissatisfied  with  the  award.  If,however, 
the  award  were  objected  to  on  the  ground  of  corruption  in  the 
arbitrators,  the  facts  might,  perhaps,  have  been  brought  before 
the  court  by  a  supplemental  bill  (c). 

In  a  bill  to  set  aside  an  award  the  particular  ground  on 
.  which  it  was  sought  to  impeach  it  ought  to  have  been  charged 
with  all  its  circumstances  (d). 

An  award  made  on  a  submission  by  agreement  between 
the  plaintiff  and  defendant,  who  were  partners,  appointed 
persons  in  the  nature  of  receivers  to  collect  and  pay  the 


Part  ITT. 
c.  XI.  H   13. 

Submis- 
sion not 
under  the 
statute, 
bill  lay  to 
set  aside 
award. 


Bill  mu-it 
particu- 
Inrize  ob- 
jections to 
award. 


((f)  Attorney-General  v.  Jackson, 
5  Hare,  355. 

(h)  Qreenhill  v.  Church,  3  Hep. 
in  Chanc.  49,  89  ;  Lord  Lonsdale 
V.  Littledale,  2  Ves.  Jr.  451. 


(c)  Woodley  v.  Johnston,  1 
MoUoy.  394. 

(cjO  Tittenson  r.  Peat,  3  Atk. 
529. 

Z  Z  2 
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debts  of  the  firm,  and  to  pay  over  the  surplus  in  moieties  to 
the  plaintiff  and  defendant. 

The  plaintiff  filed  a  bill,  which  stating  the  award,  and  that 
there  was  a  deficiency  in  the  funds,  and  that  several  demands 
had  been  enforced  by  creditors  against  him,  prayed  contri- 
bution from  the  defendant,  and  an  account  generally.  The 
defendant  pleaded  the  award,  and  the  court  allowed  the  plea, 
as  the  bill  did  not  state  as  a  specific  objection  to  the  award 
that  it  was  not  final,  for  not  having  provided  for  a  deficiency 
of  assets,  or  set  forth  the  deficiency,  or  show  what  debts  the 
plaintiff  had  been  forced  to  pay  (e).  On  a  rehearing,  it  ap- 
peared that  by  the  award  the  plaintiff  was  to  be  at  the  risk 
of  all  debts  incurred  after  a  certain  day,  on  which  day  the 
partnership  was  awarded  to  end.  Though  the  bill  stated 
that  the  debts  in  respect  of  which  contribution  was  sought 
were  incurred  by  the  partnership,  the  court  thought  this 
might  apply  to  debts  incurred  after  the  day,  for  as  between 
creditors  and  the  firm  the  partnership  still  existed  ;  and  that 
as  the  arbitrators  had  proceeded  on  a  supposition  that  the 
partnership  effects  were  sufficient  to  pay  all  demands  up  to 
that  time,  the  court  would  presume  the  supposition  well 
founded  until  it  was  expressly  negatived :  and  so  the  order 
allowing  the  plea  was  affirmed  (/). 

The  effect  of  the  award  itself  as  a  plea  in  bar  to  the  bill  to 
set  it  aside,  the  averments  which  the  plea  must  have  con- 
tained, and  how  it  must  have  been  supported  by  an  answer, 
have  been  already  considered  in  the  section  treating  of  an 
award  as  a  defence  in  equity  (gr). 

If  a  party  receive  the  money  awarded,  and  delay  filing  his 
bill  for  nine  months,  his  bill  will  be  dismissed^  though  he 
write  the  words  '•  under  protest"  on  the  head  of  the  receipt 
for  the  money  (h). 

If  the  bill  to  get  aside  the  award  impeach  it  on  grounds 
which  the  court  cannot  entertain,  as,  for  instance,  that  the 
arbitrator  has  come  to  a  wrong  decision  on  the  matters 
referred;  demurring  to  the  bill  is  the  proper  mode  of  ques- 
tioning the  sufficiency  of  the  objections  (i). 


(«)  Kouth  V.  Peach,  2  Anst.  619.      928. 
(/)  Eouth  V.  Peach,  3  Anst  637. 
(g)  See  P.  III.  ch.  4,  s.  2  p.  656.       79. 
(h)  Parrott  v.  SheUard,  16  W.  B. 


(t)  Pitcher  v,  Rigby,    9    Price, 


I 

t 

■ 

I 
I 
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It  is  not  a  cause  of  demurrer  to  a  bill  to  set  aside  an  award,   P^t  in. 

charging  collusion  and  corruption  of  the  arbitrator,  that  the  ' 

parties  have  proceeded  in  a  court  of  law,  and  that  there  would  ^*^ty  pro- 

*  *  ceeding  at 

be  a  remedy  in  that  court ;  for  the  proceeding  under  the  law  no 
authority  of  the  court  of  law  may  be  perfectly  incompetent ;  ^^^^r! 
since  that  which  would  subvert  the  award  may,  it  was  said, 
arise  oat  of  the  answers  in  equity,  and  there  is  a  great  diflfer- 
ence  in  compelling  that  discovery  in  answer  to  pointed  inter- 
rogatories from  affidavits  at  law,  where  the  parties  cannot 
be  pressed  to  make  a  full  answer  (&).  This  reasoning  has 
lost  much  of  its  force,  since  parties  may  now  be  made  to 
answer  interrogatories  at  law.  We  have  previously  seen, 
that  in  case  of  such  a  bill  the  arbitrator,  if  made  a  defendant, 
cannot  demur  (i). 

In  an  old  case,  on  a  demurrer  to  a  bill  to  be  relieved  against 
an  award  for  excessive  damages  given,  it  was  ordered  that 
the  defendant  should  answer,  but  that  the  benefit  of  the  de- 
murrer should  be  saved  to  the  hearing  (m). 

We  have  previously  seen  that  an  arbitrator  may  be  made  When 
a  defendant  to  a  bill  to  set  aside  an  award,  when  charged  with  *©  be  made 
corruption  or  gross  misconduct,  with  a  view  to  fix  him  with  *  defend- 
payment  of  costs  (n). 

When  the  arbitrators  are  properly  made  parties  to  a  bill  to  Answer  of 

-»  f         t  '      ,  1  i«/*>ii*  arbitrator 

be  relieved  against  an  award  on  a  suggestion  of  misbehavious  read 
on  their  part,   according  to  Lord  Northington,  C,  it  is  a  ^™j*^?" 
notorious  fixed  rule,  that  the  plaintiff  is  entitled  to  read  their 
answer  against  their  co-defendant  interested  in  the  award^ 
who  contends  that  the  award  ought  to  be  supported  (o). 

II.  Proceeding  by  raotion  to  set  aside  an  aivard.] — If  the  Submis- 
reference  be  by  order  of  the  Court  of  Chancery  made  in  a  ordw  of 
suit  depending  in  that  court,  the  usual  and  proper  method  of  e<i"i*y! 
impeaching  the  award  is  by  motion  supported  by  affi-  aside  on 
davits  (p  ).  * 

{k)  Lord  Lonsdale  v.  Littledale,  MSS.  Line.  Inn ;  S.  C.  2  Eden, 

2  Ves.  Jr.  482.  131  ;  cited  also  1  Coop.  C.  C.  383  ; 

(Q  See  P.  II.  cb.  11.  s.  3,  p.  465.  Steward  v.  East  India  Company, 

(m)  Younge  t?.  Cooke,  3  Kep.  in  2  Veru.  380,  contr^. 

Chaiic.  45, 82,  a.d.  1673.  (p)    Crawshay    v.     Collins,     3 

(«)  See  P.    II.  ch.  11,  s.  3,  p.  Swanst.  90 ;  S.  C.  1  Wils.  C.  C. 

482.  31  ;  Dick  v.  Milligan,  2  Ves.  Jr. 

(p)    Kybott    V.    Barrel!,    Coxe  23. 
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On  a  reference  under  the  statute  of  W.  III.  (jq),  when  the 
submission  provides  for  its  being  made  a  rule  of  Chancery, 
in  ordinary  cases,  it  is  clear,  that  the  proceeding  by  motion 
summarily^  according  to  the  pro  visions  of  the  Act,  is  the  only 
available  course  (r).  Even  when  the  subjects  of  reference 
include  a  suit  ia  Chancery,  Lord  Cottenham,  C,  has  decided 
that  the  court  has  no  jurisdiction  by  biU,  when  the  objec- 
tions are  such  as  can  be  as  conveniently  and  effectually 
discussed  in  the  former  method  of  proceeding  (s). 

The  course  of  proceeding  stated  below  must  now  be  con- 
sidered with  reference  to  the  procedure  provided  by  the 
Judicature  Acts. 

Before  an  application  be  made  to  set  aside  an  award,  the 
submission  must  have  been  made  an  order  of  court  (t),  and  a 
notice  of  motion  to  set  aside  the  award  must  have  been  given. 
The  motion  might  be  made  on  the  usual  days  in  term  or  out  of 
term,  and,  by  special  leave  of  the  court,  on  other  days  also. 
This  leave  was  obtainable  on  an  ex  parte  application  (u). 

It  was  not  necessary,  nor  was  it  usual,  that  the  notice  of 
motion  should  state  the  grounds  on  which  it  was  sought  to 
impeach  the  award. 

It  is  to  be  observed,  that  where  the  award  was  under  a 
submission,  other  than  by  order  of  court  made  in  a  suit,  that 
the  aiBdavits  to  be  used  on  the  motion  should  be  entitled^  *'  In 
the  matter  of  the  arbitration  between  [the  parties],  and  in 
the  matter  of  [the  Act  giving  the  court  jurisdiction  over  the 
award] "  (x). 

This  notice  of  motion  might  have  been  given,  and  come 
on  to  be  heard,  as  a  cross  motion  with  the  motion  to  make 
the  award  an  order  of  court  (y). 

On  the  motion  coming  on,  the  application  will  be  rejected, 
or  the  award  set  aside,  according  to  the  judgment  of  the 
court  (z). 

It  may  be  here  mentioned,  that  on  a  motion  to  set  aside  an 
award,  when  the  submission  had  been  made  an  order  of  the 


(q)  9  &  10  W.  III.  c.  15. 

(r)  Dawson  v.  Sadler,  1  S.  &  S. 
637. 

(s)  Heminor  v.  Swinnerton,  1 
Coop.  0.  O.  386  ;  2  Phill.  79. 

(t)  See  P.  Ill  ch.  5,  s.  2,  p. 
666. 

(»e)  2  Danieirs  Chanc.  Pract.  by 


Headlam,  1463  ;  Smith's  Hand- 
Book  of  Chanc.  Praot  68. 

{x)  lie  Law,  4  Beav.  609. 

(y)  Wilkinson  v.  Page,  1  Hare, 
276. 

(z)  2  Danieirs  Chanc.  Pract.  by 
Headlam,  1459 ;  Smith's  Hand- 
Book  of  Chanc.  Practw  60. 
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Court  of  Chancery  uader  the  Btatute,  the  order  of  that  court  PaetIII. 
confirming  the  award  was  final,  and  was  not  subject-matter  ^'  ^'  ^'  ^' 
of  appeal  to  the  House  of  Lords  (a). 

A  mode  of  impeaching  awards  novel  to  the  Court  of  Chan- 
cery was  adopted  in  the  following  case. 

A  party  being  desirous  of  setting  aside  an  award  made  under  Order  niai 
the  Lands  Clauses  Consolidation  Act,  giving  him  compensa-  ^^^ 
tion  for  his  land  which  was  taken  for  the  purposes  of  a  railway,  award, 
applied  to  V.-C.  K.  Bruce  for  an  order  nisi  to  set  the  award 
aside.  No  notice  of  motion  had  been  given.  The  grounds 
alleged  for  the  application  were  the  following :  The  award 
was  executed  on  the  23  rd  of  Sept.  1847,  and  the  application 
to  the  court  was  not  made  until  the  24th  of  November,  the 
last  day  but  one  of  Michaelmas  Term,  and  the  latest  day  on 
which  a  motion  could  be  made  to  set  aside  the  award,  on  the 
assumption  that  the  time  for  such  an  application  was  limited 
by  the  statute  of  W.  III. :  that,  consequently,  if  they  had 
waited  to  serve  the  usual  notice  of  motion,  it  would  have 
been  too  late.  The  V.-C.  K.  &-uce,  after  consulting  the  Lord 
Chancellor,  was  of  opinion  that  an  order  nisi  might  be  issued 
in  the  first  instance.  The  order  drawn  up  stated  the  grounds 
of  objection  to  the  award,  and  ordered  that  the  award  should 
be  set  aside,  unless  cause  were  shown  on  or  before  the  27th 
of  January  next  (6). 

III.  Filing  exceptions  to  an  award  in  a  suit,] — When  Oldprac- 
matters  in  a  suit  were  referred  to  an  arbitrator  by  an  order  of  exceptions 
Chancery  made  by  consent  in  the  cause,  according  to  the  ^  award, 
ancient  practice,  the  arbitrator  was  looked  upon  in  much  the 
same  light  as  a  master ;  his  award  was  considered  as  little 
conclusive  as  a  master's  report,  and  orders  to  confirm  awards 
were  as  necessary  as  orders  to  confirm  reports  (c).     It  was, 
moreover,  prescribed,  that  the  award  ought  to  be  filed  and 
confirmed,  before  the  party  could  ground  any  order  on  it, 


(a)     O*  Sullivan     v.    Hutch  ins,  order  nisi, 
cited  in  Bignold  v,  Springfield  7  (c)  Crawshay  v,  Collins,  cited 

C.  &   F.  85  ;  2  Daniell's  Chanc.  in  Heming  v.  Swinnerton,  1  Coop. 

Pract.  byHeadlam,  1356,  1357.  C.  C.  419,  notes  ;  S.  C.  3  Swanst. 

(6)  Elliott?.  South  Devon  Rail-  90;  1  Wils.  C.  C.  31  ;  1  Swanst. 

way  Company,  2  De  Gex  &  S.  17.  40. 
See  Appendix  for  the  form  of  the 
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and  that  after  it  was  filed,  and  an  order  to  confirm  it  nisi 
obtained,  the  other  side  was  at  liberty  to  file  exceptions  to  it, 
which  were  to  be  decided  on  argument  (d).  Now,  however, 
since  the  jdecision  of  the  arbitrator  is  looked  upon  as  that  of 
the  court,  and  held  to  be  final,  the  practice  is  changed ;  and 
exceptions  can  no  longer  be  taken  to  an  award,  except,  pro- 
bably, in  the  rare  cases,  where  the  arbitrator  is  expressly 
substituted  for  the  master  to  take  the  accounts  in  the  cause 
like  that  officer  (e). 


(d)  Vernon  v,  Wella,  2  Dick. 
452 ;  Crofton  v.  Connor,  1  Bro. 
P.  C.  530  ;  Cresly  v.  Carrington,  1 
Vem.  469;  Hide  v.  Cootb,  2  Vern. 
109. 

(e)  Crawsbay  v.  Collins,  3 
Swanst.  90  ;  S.  C.  1  Wila.  C.  C. 
31 ;  1  Swanst  40 ;  1  Coop.  C.  C. 


419,  notes  ;  Woodbridge  v.  Hilton, 
2  Dick.  640 ;  S.  C.  1  Bro.  C.  C. 
398;  Price  v,  Williama,  3  Bro. 
C.  C.   163 ;  Ejiox  v,  Symmonds, 

1  VcB.  J.  R  369  ;  Dick  v.  MUligaii, 

2  Ves.  Jr.  23  ;  8.  C.  4  Bro.  C.  C. 
117, 536  ;  Ford  v,  Gart8ide,2  Cox, 
368. 


CHAPTER  XII. 
EFFECT  OF  THE  FAILURE  OF  THE  REFEEtflNCE. 

As  it  is  evident,  from  what  has  been  already  said  respecting   Pabt  III. 

the  results  of  a  reference  which  has  become  ineffectual  from  

no  award  having  been  made,  or,  if  made,  from  its  having  Scope  and 
been  condemned  as  invalid,  that  the  matters  submitted  to  of  the 
the  arbitrator  are  in  general  left  in  the  same  position  as  ^^ 
if  no  reference  had  ever  taken  place ;  it  is  sufficient  in  this 
concluding    chapter,    respecting   the    consequences  of  an 
abortive  arbitration,  to  narrow  our  observations  to  the  one 
or  two  points  which  yet  require  an  explanation  :  namely, — 
respecting  the  effect  of  the  failure  of  the  reference  on  the 
action  or  suit  referred,  which  is  noticed  in  the  first  section  ; 
and  the  question  treated  of  in  the  second  section, — whether 
equity  will  decree  specific  performance  of  a  contract,  whose 
terms  were  to  have  been  settled  by  an  arbitration,  which  has 
become  fruitless. 


SECTION  I. 

THE  REFERENCE-  FAILING,  PROCEEDING   IN   THE  C.VUSE 

REFERRED. 

When  an  action  at  law  is  refen'ed,  and  the  reference  Part  III. 

proves  abortive  either  from  no  award  having  been  made,  ^'  ^"'  ^'  ' 

or  if  made,  from  its  having  been  afterwards  set  aside ;  the  Reference 

parties  may  go  on  with  the  proceedings  in  court,  unless  it  action* 

were  stipulated  in  the  agreement    of  reference,  or  agreed  P"^®®^* 
to  at   the  time  of  the  submission^  that  the  cause  should  be 
terminated  (a). 

(a)  Lowes  v,  Kermocle,8  Taunt.  146 ;  Harries t'.  Tliomaa,  2  M.&  W.  32. 
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Withdrawing  a  juror  on  a  submission  at  Nisi  Prius  does  not 
of  necessity  put  an  end  to  the  cause.  If  the  reference  fail, 
the  plaintiff  is  not  concluded  in  the  action,  unless  the  cause 
were  abandoned  by  consent.  The  parties  may,  however, 
consent  not  only  to  give  up  the  cause,  but  to  preclude  them- 
selves from  bringing  a  fresh  action  for  the  same  matter  (6). 

When  a  verdict  has  been  taken  on  a  submission  at  Nisi 
Prius,  and  the  reference  has  failed,  either  from  the  arbitrator's 
refusal  to  accept  it  or  his  omission  to  enlarge  the  time  (c),  or 
his  death  (c?),  or  from  the  order  of  reference  being  annulled  (e), 
or  from  the  award  being  set  aside,  or  from  other  causes  (/), 
and  the  parties  do  not  agree  to  a  second  reference;  the  ordinary 
course,  as  the  case  has  never  been  decided,  is,  to  send  it  down 
again  for  a  new  trial.  Where  an  action  by  an  infant  plaintiff 
(suing  by  his  next  friend)  was  referred  before  trial  by  verbal 
agreement,  and  the  record  was  withdrawn,  and  the  arbitrator 
awarded  in  favour  of  the  defendant,  and  directed  the  plaintiff 
to  pay  all  costs ;  the  court  directed  that  on  the  plaintiff's 
refusal  to  abide  by  the  award  and  to  comply  with  its  terms, 
the  defendant  should  be  at  liberty  to  proceed  to  trial  in  the 
action  by  proviso  (g). 

When  the  award  is  set  aside,  the  first  verdict  taken  subject 
to  the  reference  is  impliedly  set  aside  as  well,  although  the 
rule  to  set  aside  the  award  is  silent  respecting  the  verdict. 

But  when  the  reference  fails  before  an  award  is  made,  and 
the  plaintiff  wishes  to  proceed  in  the  cause;  before  a  new 
trial  is  had,  the  verdict  taken  by  consent  subject  to  the 
reference,  and  already  entered  on  the  Nisi  Prius  record,  or 
standing  in  the  associate's  book,  must  be  set  aside;  for  a 
second  verdict  will  be  considered  irregular  while  the  first 
remains,  unless,  indeed,  the  irregularity  have  been  waived  by 
both  parties  (A.). 

If  the  verdict  be  taken  subject  to  the  reference,  on  the  trial 
of  a  cause  on  a  writ  of  trial,  the  plaintiff  must  get  rid  of  the 


{h)  Harries  v.  Thomas,  2  M.  & 
W.  32  ;  Moscati  v.  Lawaon,  1  H. 
&  W.  572. 

(c)"  Hall  V.  Phillips,  9  Bing.  89. 

{d)  Harper  v.  Abrahams,  4 
Moore,  3. 

(e)  Morgan  v.  Miller,  6  Bing.  N. 
C.  168. 


(/)  Baoon  t?.Cre88weU,l  Hodges, 
189 ;  Thompson  v,  Jennings,  10 
Moore,  110. 

(g)  Godfrey  v.  Wade,  6  Moore, 
488. 

{h)  Hall  V,  Rouae,  6  Dowl .  656 ; 
Evans  v,  Davies,  3  Dowl.  786. 
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verdict  before  he  takes  the  cause  do\Yn  to  trial  again ;  for  the  Fast  hi. 
verdict  is  not  a  nullity,  though  the  under-sheriff  has  of  him-  ^'  ^^'  ^  ^' 
self  no  authority  to  refer  the  cause  (i).  ject  to 

When  an  award  is  set  aside,  the  case  is  analogous  to  that       ^.   ' 
of  a  venire  de  novo,  and  whatever  difference  of  practice  aside  costs 
existed  formerly,  it  is  now  settled,  that  if  the  rule  be  silent  as  ^^^y 
to  costs,  the  party  for  whom  the  verdict  was  entered  subject 
to  the  reference,  will  not  be  entitled  to  the  costs  of  the  first 
trial,  though  he  succeed  on  the  second  (k). 

Sometimes,  instead  of  the  cause  being  sent  down  to  a  new  Compei- 
trial,  the  jurisdiction  which  the  court  retains  over  the  verdict  defendant 
will  at  the  instance  of  the  plaintiff  be  exercised,  to  compel  ^  ^^^r 
the  defendant  to  submit  the  case  again  to  the  same  or  a 
fresh  arbitrator.     When  the  plaintiff  is  entitled  to  some  "When  only 
damages,  and  the  only  question  is  respecting  the  amount,  the  ^^^*^ 
court  will  allow  the  plaintiff  to  enter  judgment,  and  sue  out  referred. 
execution  for  the  amount  of  damages  taken  on  the  verdict 
by  consent    (though  some  indulgence  will    sometimes    be 
given  to  the  defendant's  bail),  if  on  the  first  reference  failing 
the  defendant  refuse  to  consent  to  a  new  arbitration ;  for  the 
legal  liability  has  been  already  decided  in  favour  of  the 
plaintiff,  and  so  the  failure  of  the  reference  does  not  entirely 
reopen  the  cause  (I),     Such  seems  now  to  be  the  settled  rule, 
though  the  first  time  such  an  application  was  made,  the 
court  seemed  startled  by  the  novelty,  and  refused  it,  not- 
withstanding the  defendant  had  acted  contrary  to  good  faith : 
the  court,  however,  delivered  the  postea  to  the  plaintiff,  with 
liberty  to  enter  a  verdict  reducing  the  amount  of  damages  to 
a  shilling  (m). 

The  cases  as  reported  do  not  seem  quite  consistent,  as  to 
the  extent  of  power  which  the  courts  retain  over  the  verdict. 

Even  when  the  submission  includes  the  general  merits  of  When 

cause  re- 

(i)  Harrison  v.  Greenwood,  15  Summers  v.  Formby,  1  B.  &  C. 

L.  J.  Q.  B.  92  ;  S.  C.  3  D.  &  L.  100  ;  Burchall  v,  Ballamy,  6  Burr. 

a53.  2698. 

{k)  Wood  V,  Duncan,  6  M.  &  W.  (Q  Evans  v.   Davies,  3   Dowl. 

87  ;  Keg.  Gen.  H.  T.  2  W.  IV.  r.  786  ;  WooUey  v.  Kelly,  1  B.  &  C. 

64,  rep.  8  Bing.  297  ;  3  B.  &  Ad.  68  ;  Taylor  v.  Gregory,  2  B.  &  Ad. 

383  ;  1  M.  &  Scott,  424  ;  2  C.  &  J.  774. 

85  ;  2  Tyrw.  346  ;  Payne  v.  Bailey,  (m)    Harper    v,    Abrahams,    4 

7  Moore,  147;  S.  0. 3  B.  &  B.  304 ;  Moore,  3. 
Poole  V.  Selwood,  1  Price,  310 ; 
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the  case,  and  not  merely  the  amount  of  damages,  the  Court  of 
Queen's  Bench,  on  the  reference  failing,  assert  the  power  of 
directing  judgment  to  be  entered  up  and  execution  to  issue 
for  the  full  amount  of  the  verdict  taken,  unless  the  defendant 
will  enter  into  a  new  submission ;  though  it  is  a  matter  of 
discretion  when  the  court  will  exercise  the  power  (»). 

Where  the  arbitrator  allowed  the  original  time  to  elapse 
without  enlargement,  the  court  considering  the  reference 
beneficial,  thus  compelled  the  defendant  to  consent  to  a  fresh 
enlargement  (o).  They  refused,  however,  thus  to  compel  a 
reference,  but  sent  the  case  down  to  a  new  trial,  where 
through  neglect  of  the  plaintiflfs  attorney,  the  time  for 
making  the  award  had  elapsed  before  the  order  of  re- 
ference had  been  delivered  to  the  arbitrator  (p).  Nor 
would  they  send  a  case  back  to  the  arbitrator,  where  one 
award  had  been  made  and  afterwards  set  aside  as  defective, 
for  the  defendant  might  reasonably  have  no  confidence  that 
a  second  award  of  the  same  abitrator  would  be  more 
valid  (5). 

The  Court  of  Exchequer,  however,  seem  to  be  of  opinion, 
that  when  a  general  reference  proves  abortive,  they  have  no 
power  over  a  defendant  to  force  him  to  refer  again,  and  con- 
sequently cannot  exercise  a  discretion  (r). 

If  the  defendant  be  the  party  who  presses  for  a  fresh 
recourse  to  arbitration,  and  the  plaintiff  refuse  to  agree,  the 
case  must  go  down  to  a  new  trial ;  for  though  the  court  can 
set  aside  the  verdict  entered  for  the  plaintiff,  they  have  no 
authority  to  allow  a  verdict  to  be  entered  for  the  de- 
fendant (s). 

Similar  to  the  rule  in  law  is  the  practice  in  equity.  For 
there,  when  a  suit  is  referred,  and  the  reference  proves  abor- 
tive, the  suit  proceeds  as  if  there  had  never  been  a  recourse 
to  arbitration  (<).   There  is  sometimes  in  orders  of  Chancery 


(n)  Wilkinson  v.  Time,  4  Dowl. 
37  ;  Porch  ts,  Hopkins,  1  D.  &  L. 

881. 
(o)  Wilkinson  t?.  Time,  4  Dowl. 

37. 

(p)  Doe  d.  Fisher  v.  Saunders, 
3  B.  &  Ad.  783. 

(y)  Porch  V.  Hopkins,  1  D.  &  L. 
881. 


(r)  Barley  v.  Stephens,  1  M.  & 
W.  156  ;  Evans  ».  Dayies,  3  DowL 
786  ;  Cheslyn  v.  Dalhy,  2  Y.  &  C. 
170. 

(«)  Cottam  V,  Partridge,  2  M.  k 
G.  843. 

it)  Cootli  r.  Jackson,  6  Ves.  11 ; 
Crawshay  u.  Collins,  3  Swanst 
90. 
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referring  a  suit,  a  provision  "any  of  the  parties  to  be  at   PartIIF. 
liberty  to  apply  to  the  court  as  they  shall  be  advised."    This  ^'  ^^^  ^'   ' 
reserved  liberty  extends  two  ways.     It  authorizes,  if  an  Clause 
award  be  made,  proceedings  on  the  award,  and  if  the  arbi-  liberty  to 
tration  do  not  proceed,  an  application  as  if  the  reference  had  *PP^y* 
not  been  made  (u). 

On  a  reference  by  order  of  Quarter  Sessions,  if  it  becomes  Abortive 
impo&sible  for  an  award  to  be  made  (ic),  or  if  the  award  made  reference 
be  set  aside  (y),  the  Court  of  Queen's  Bench  may  order  ^y  Quarter 
the  Court  of  Sessions  to  enter  continuances,  and  hear  the 
appeal. 

If  when  a  question  of  compensation  is  referred  to  arbi-  Under  the 

.        .  Lands 

tration  under  the  Lands  Clauses  Consolidation  Act,  1845,  the  ciauRea 
arbitrators  or  umpire  do  not  make  their  award  within  the  '^^*" 
three  months  allowed  them  respectively,  or  if  no  final  award 
be  made,  the  question  of  such  compensation  shall  be  settled 
by  the  verdict  of  a  jury  under  the  statute  (z). 


SECTION  II. 

ENFORCING  IN  EQUITY  A  CONTRACT  DEPENDENT  ON  AN 

ABORTIVE  REFERENCE. 

A  submission  to  arbitration  is  often  made  respecting  some   PabtIII. 
of  the  terms  of  a  contract,  as,  for  instance,  for  the  sale  or  ^  ^™-  ^  ^' 
lease  of  lands.     When  the  arbitrators  are  to  decide  that  NobiU 
which  is  of  the  essence  of  the  contract,  and  they  fail  to  ^^on"of 
do   so,  and  there  has  been   no   part  performance,  neither  essential 
the  submission  nor  the  contract  can    be  carried   out  in  no  part 

equity.  perform- 

^       ^  ance. 

The  Court  of   Chancery  cannot  be  substituted   for  the  Reference 

arbitrators  to  make  a  division  of  an  estate  (a).     On  the  like  ^ai^^g, 

principle,  when  estates  are  to  be  sold  at  a  price  to  be  fixed  d?vide 

by  arbitrators,  and  they  cannot  agree  in  their  valuation,  or  ®^^*®  ^^^ 

(u)    Crawshay    v,    Collins,    3  See  Appendix  of  Statutes. 

Swanst.  90.  (»)  8  &  9  Vict.  c.  18,  s.  23.    See 

(«)  12  &  13  Vict.  c.  45,  8.  14.  Appendix  of  Statutes. 

See  Appendix  of  Statutes.  (a)  Cooth  r.  Jackson,  6  Ves. 

(y)  12  &  13  Vict.  c.  45,  8.  13.  11. 
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in  the.  appointment  of  an  umpire,  the  Court  of  Chancery  will 
refuse  to  direct  the  master,  or  any  other  person,  to  ascertain 
the  price,  and  compel  the  intended  purchaser  to  take  the 
estate  at  that  price ;  because  his  only  agreement  is,  to  take 
it  at  a  price  ascertained  in  a  specified  mode,  and  to  make  him 
take  it  at  a  price  determined  in  any  other  way  would  be  to 
make  him  do  something  which  he  had  never  agreed  to  do. 
For  the  price  is  of  the  very  [essence  of  a  contract  of  sale,  and 
when  the  arbitrators  do  not  fix  it  there  is  no  contract.  The 
case  of  an  agreement  to  sell  at  a  fair  valuation  is  essentially 
different.  In  that  case  no  particular  means  of  ascertaining 
the  value  is  pointed  out,  and  there  is  nothing,  therefore,  pre- 
cluding the  court  from  adopting  any  means  adapted  to  that 
j)urpose  (b). 

A  railway  company  having  agreed  with  a  landowner  to 
make  all  such  necessary  crossings  as  his  surveyor  should, 
within  one  month  after  their  taking  the  land,  notify  to  them, 
refused  to  make  the  crossings  which  the  surveyor,  after  the 
month  had  elapsed,  notified  to  them  to  make ;  it  was 
held  that  there  was  no  contract  which  the  court  could 
enforce  (c). 

By  agreement,  a  railway  company's  engineer  was  to  submit 
to  the  landowner's  agent  "  for  approval "  his  estimate  of  the 
cost  of  making  a  road,  and  in  case  of  difference  the  amount 
was  to  be  determined  by  B.,  and  the  -amount,  when 
agreed  or  determined,  was  to  be  paid  to  the  landowner. 
The  estimate  was  not  sent  in  till  after  the  death  of  the 
agent.  It  was  held  that  the  submission  of  the  estimate  for 
the  agent's  approval  was  of  the  essence  of  the  contract ;  that 
B.  had  no  authority  to  act,  and  that  the  court  could  not 
enforce  a  specific  performance  (d). 

Even  where  the  arbitrators  had  agreed  on  their  award,  and 
put  down  the  terms  in  writing,  but  one  of  the  parties  died 
before  they  had  executed  the  award,  and  thus  consequently 


(b)  Millies  V.  Gery,  14  Ves.  400  ; 
Pntchard  v,  Overy,  1  J.  &  W. 
396 ;  Tillet  v.  Charing  Cross  Bridge 
Company,  26  Beav.  419  ;  Vickera 
V.  Ackers,  L.  B.  4  Eq.  529  ; 
Bichardflou  i?.  Smith,  L.  B.  5  Chanc. 
048. 

(c)  Earl  of  Dainley  v,  London, 


Chatham,  and  Dover  Bailway 
Company,  3  De  G.  J.  &  S.  24 ;  S.  C. 
36  L.  J.  Ch.  404  ;  S.  C.  House  of 
Lords,  L.  B.  2  H.  L.  43. 

(d)  Firth  r.  Midland  Bailway 
Company,  L.  R.  20  £q.  Cas.  101); 
S.  C.  44  L.  J.  Chanc.  638. 
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revoked  their  authority,  the  Court  of  Chancery  refused  to   Part  hi. 
enforce  the  contract  according  to  the  price  which  the  arbi-  °'  ^"'  "' 
trators  had  agreed  to  allow  (e). 

But  if  the  matter  of  the  submission  be.  not  of  the  essence  Contract 
of  the  contract,  and  especially  if  there  have  been  a  part  per-  ^ten^ub- 
formance,  a  court  of  equity  will  enforce  the  contract,  notwith-  mission 
standing  the  reference  has  been  ineffectual.     Thus,  where  essence 
a  party,  who  had  conveyed  certain  estates  as  security  for  a  ««»d  part 
debt,  the  amount  of  which  was  to  be  ascertained  by  ai*bitra*  ance. 
tion,  on  the  reference  failing  by  the  death  of  the  arbitrator, 
took  proceedings  in  equity  to  have  his  lands  conveyed  to 
him,  the  court  referred  it   to  the  master  to  ascertain  the 
amount  of  the  charge  (/).      So  also,  where  a  clause  in  a  When  sub- 
contract provided  that  the  terms  of  a  lease,  to  be  granted  ^^^^ 
by  one  party  to  the  other,  were  to  be  settled  by  a  person  essence. 
named ;  the  court  being  of  opinion  that  the  agreement  was 
binding  and  concluded^  and  such   as  ought  to  be  carried 
into  execution,  and  that  the  agency  of  that  particular  indi- 
vidual was  not  of  the  essence  of  the  contract,  but  only  con- 
nected with  matter   of  detail,  decreed  a  specific  perform- 
ance, and  directed  the  master  to  settle  the  terms  of  the 
lease  (g). 

If  there  have  been  a  part  performance  of  the  contract,  when  part 
though  the  submission  which  fails  be  respecting  the  price,  ance, 
it  will  sometimes  be  enforced,  and  the  duty  of  the  arbitrator  *^?^b:*»  . 

•^  submis^sion 

undertaken  by  the  court.  When  a  party  agreed  for  a  lease  of  essence 
of  certain  lands,  the  rent  to  be  fair  and  reasonable,  and  as  tn^r 
arbitrators  to  be  named  should  fix,  and  he  entered  into  the 
lands  and  held  possession  of  them  many  years,  and  expended 
money  on  them :  the  reference  proving  abortive,  the  Court 
of  Chancery  referred  it  to  the  master  to  ascertain  what  the 
fair  rent  should  be  {h). 

Where  two  partners  had  agreed  that  on  the  determination 
of  the  partnership  one  should  purchase  the  share  of  the  other 
at  a  valuation  to  be  made  by  two  persons,  one  to  be  appointed 
by  each  partner,  and    the  partnership,  after  having  been 


(e)  Blundell  v,  Breti^rgh,  17 
Ves.  232, 

(/)  Chealvn  v,  Dalby,  2  Y.  & 
C.  170. 

(g)  Gourlay  v.  Buke  of  Somer- 


set, 19  Ves.  429.      See   Rowc  v. 
Wood,  IJ.  &  W.  315,  346. 

(h)  Gregory  v.  MJghell,  18  Ves. 
328. 
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carried  on  for  some  time  was  determined ;  it  was  held  that 
though  the  valuation  could  not  be  made  because  no  umpire 
was  provided,  this  court  would  carry  out  the  agreement,  and 
of  itself  ascertain  tjie  value  of  the  share,  as  the  detennination 
of  the  price  by  valuers  was  not  of  the  essence  of  the  agree- 
ment (i). 

Acts  done  by  the  arbitrators  towards  the  execution  of  their 
duty,  such  as  surveying  the  lands^  will  not  be  considered  acts 
of  part  performance  of  the  agreement,  so  as  to  sustain  the 
bill  for  specific  performance  (k). 

When  the  reference  becomes  abortive  in  consequence  of 
the  fault  of  a  party  to  the  submission,  equity  has  been 
known  to  interfere  and  enforce  it  against  him*  Thus,  when 
on  an  agreement  to  sell  lands  at  a  valuation  to  be  made 
before  a  certain  day,  the  vendor  refused  to  allow  the  referees 
to  enter  on  the  lands  to  value  them,  so  that  no  price  was 
fixed  within  the  time  limited ;  the  Vice-Chancellor  decreed 
that  the  valuation  should  be  made  by  them,  as  if  no  time  had 
been  limited,  and  that  the  contract  should  be  carried  into 
execution  according  to  such  valuation ;  for  though  time  is  as 
essential  in  equity  as  in  law,  yet  in  equity  a  defendant  is  not 
permitted  to  set  up  a  legal  defence,  which  has  grown  out  of 
his  own  misconduct  (I). 


(%\  Dinham  v.  Bradford,  L.  B. 
5  Chanc  519. 
(k)  Cooth  V.  Jackson,  6  Yes.  11 ; 


Blundell  v.  Brettargh,  17  Yes.  232. 
(Q  Morse  v.   Merest^  6  Madd. 
26. 
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APPENDIX   OF   FORMS  («). 


SUBMISSIONS. 

I. 

1.  Memorandum  of  an  agreement  (6)  made  this  [ 
[  ],  A.D.  [  ],  between  A.  B.,  of  [ 

of[  ]. 


]  day  of  Submis* 

],  and  C.  D.,  ^^^^'^  ^y    ^ 
-*  '  agreement. 


2.  Whereas  disputes  and  differences  have  arisen,  and  are  still  subsist-  Eecital  of 

ing,  between  the  above-mentioned  parties,  it  is  hereby  agreed  by  and  differences, 

betw^een  them,  to  refer  all  disputes  and  matters  in  difference  whatsoever  referred, 
between  them  (c). 


3.  To  the  award,  order,  and  final  determination  of  X.  Y.  of  [ 
Eat^.y  barrister-at-Iaw. 


1    Appoint» 
•^  ment  of 
arbitrator. 


4.  So  as  the  above-mentioned  arbitrator  make  and  publish  his  award  l^ormal 
in  writing,  and  signed  by  him,  of  and  concerning  the  matters  referred,  requisites 
ready  to  be  delivered  to  the  parties  or  to  either  of  them  (cQ. 

6.  Or  if  they  or  either  of  them  shall  be  dead  before  the  making  of  the  Death  of 
award,  to  their  respective  personal  representatives  who  shall  require  the  ^^^^qh^ 
same  (e). 


6.  On  or  before  the  [  ]  day  of  [  ]  next  (/),  or  on  or  Duration, 

before  any  other  day,  to  which  the  arbitrator  shall  by  any  writing  signed  power  to 


(a)  As  the  practice  under  the  Judi- 
cature Acts,  1873  and  1875,  is  at  pre- 
sent by  no  means  settled,  it  has  been 
thought  better  to  retain  the  old  forms 
than  to  attempt  prematurely  to  adapt 
them  to  the  requirements  of  the  new 
statutes,  llie  old  forms  of  pleadings 
have,  however,  been  omitted  as  use- 
less. 

(6)  See  P.  I.  ch.  8,  s.  2,  d.  2,  p.  48, 
as  to  submissions  by  agreement. 


(f)  See  P.  II.  ch.  2,  p.  117,  as  to 
the  subject-matters  referredi 

((/)  See  P.  II.  ch.  6,  s.  1,  p.  241,  as 
to  the  formal  requisites  of  the  awardi 

(0  See  P.  II.  ch.  3,  s.  3,  d.  8,  p.  161, 
as  to  this  provision  against  the  death 
of  a  party. 

(/)  See  P.  II.  ch.  3,  s.  1,  p.  129, 
as  to  the  duration  of  the  arbitrator's 
authority. 

8  A  2 
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uularge        by  him,  indorsed  ou  this  submission,  from  time  to  time  enlarge  the  time 
*i"^^  for  making  his  award  (g). 


Power 
over  costs. 


7.  And  it  is  further  agreed,  that  the  costs  of  preparing  and  executmg 
these  presents  and  a  duplicate  hereof,  and  the  coste  of  the  reference  and 
award,  shall  be  in  the  discretion  of  the  arbitrator,  who  may  direct  to 
and  by  whom,  and  in  what  manner,  the  same  or  any  part  thereof  shall 
be  paid  (h). 


Agreement 
to  be  made 
rule  of 
court. 


8.  And  it  is  further  agreed,  that  this  submission  may  be  made  a  rule 
of  "  the  Court  of  Queen's  Bench  **  [or  "  the  Court  of  Common  Pleas," 
or  "  the  Court  of  Exchequer,"  or  "  tlie  High  Court  of  Chancery"],  at 
the  instance  of  either  the  said  A  B.  or  C.  D.,  his  executors  or  admiuifi- 
trators  (i),  without  any  notice  to  the  other  of  them  (J). 


Power  to  9.  And  it  is  further  agreed,  that  the  arbitrator  shall  be  at  libert}'  to 
order  what  order  and  determine,  what  he  shall  think  fit  to  be  done  by  either  of  the 
done.  parties  respecting  the  matters  referred  (I), 


Parties 
and  wit- 
pesses  to 
be  sworn. 

t'ower  to 
t>roceed 
ex  parte. 


iPower  to 

caUfor 

documents* 


10.  And  that  the  witnesses  on  the  reference  and  the  parties  (0  (if 
examined)  shall  be  examined  on  oath  (m). 

11.  And  that  the  arbitrator  shall  be  at  liberty  to  proceed  ex  pai-te,  in 
case  either  party,  after  reasonable  notice,  shall  at  any  time  neglect  or 
refuse  to  attend  on  the  reference,  without  having  x)reviouBly  shown  to 
the  said  arbitrator  what  the  latter  shall  consider  good  and  sufficient 
cause  for  omitting  to  attend  (n), 

12.  And  that  the  parties  respectively  shall  produce  before  the  arbi- 
trator all  books,  deeds,  papers,  accounts,  vouchers,  writings,  and 
documents  within  their  possession  or  control,  which  the  arbitrator 
may  rec|uire  and  call  for,  as  in  his  judgment  relating  to  the  matters 
referred  (o). 


Parties  to        13.  And  that  the  parties  respectively  shall  do  all  other  acts  necessaiy 

forward,      ^  enable  the  arbittator  to  make  a  just  award :  and  that  neither  of  tbeni 

not  "  ' 


ig)  See  P.  II.  cfa.  8,  8.  2,  p.  136,  as 
to  enlarging  the  time. 

{h)  See  P.  II.  ch.  7,  s;  1,  p.  362,  as 
to  costs. 

(i)  See  P.  I.  oh.  8,  s.  8,  dd.  3,  i, 
pp.  57,  58,  as  to  the  consent  clause, 
and  the  necestuty  of  one. 

{j)  See  P.  lit  ch.  5,  B.  2.  p.  577, 
as  to  making  the  submission  a  mle  of 
Chancery. 

(I)  See  P.  II.  ch.  8,  p.  2,  p.  415,  as 


to  the  arbitrator's  power  of  sajing 
what  shall  be  done. 

(/)  See  P,  II.  ch.  4,  s.  1,  d.  7,  ^  187, 
as  to  examining  the  parties. 

(m)  See  p.  II.  cL  4,  a.  1,  d.  6, 
p.  179,  as  to  examination  on  oath. 

(?t)  See  P.  II.  ch.  4,  a.  1,  d.  11, 
p.  195,  as  to  proceeding  ex  paries 

(o)  See  P.  II.  ch.  4,  a.  1,  d.  8,  p.  187, 
as  to  production  of  docnmenta. 
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shall  wilfolly  and  wrongly  do  or  cause  to  be  done  any  act  to  delay  or  prevent 
prevent  the  arbitrator  from  making  his  award  ( p).  *^*^  • 

14.  And  it  is  further  agreed,  that  the  said  parties,  their  executors  and  Parties  to 
administrators,  shall,  on  their  respective  parts,  in  all  things  stand  to  ^^^^  ^ 
obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  so  to  be  made  and 
pubUshed  as  aforesaid  {q), 

13,  And  that  none  of  them  shall  bring  or  prosecute  any  writ  of  error,  PartieB  not 
or  any  action,  or  suit  at  law  or  in  equity,  against  the  arbitrator  or  ^^^^^ 
against  any  other  of  them,  concerning  the  matters  referred  (r).  suit. 

16.  And  it  is  further  agreed,  that  in  the  event  of  either  of  the  parties.  Power  to 
their  executors  or  administrators,  being  dissatisfied  with  the  award,  or  J|^^J^ 
disputing  its  validity,  and  moving  the  court  to  set  the  same  or  any  part 
thereof  aside,  or  on  any  motion  being  made  respecting  the  said  award, 
the  said  court,  whether  the  award  be  insufiScient  in  law  or  not,  shall 
have  power,  if  it  shall  think  fit,  to  remit  the  award,  or  the  matters 
hereby  referred,  or  any  of  them,  from  time  to  time,  to  the  reconsidera- 
tion and  determination  of  the  said  arbitrator  («). 


17.  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands,  Conclu«. 
the  day  and  year  first  above  written  {t). 

Witness,  A.  B. 


O.  P. 


CD. 


Clauses  in  Submissions. 

18.  [This  dauie  niay  he  used  instead  of  clause  2,  in  the  above  Fonn  /.]  Hecital 
— ^Whereas  certain  differences  and  disputes  have  arisen  and  are  still  j?^'^ 
pending  between  the  said  parties  [for  instance^  '<  as  to  whether  the  said  ences  • 
A.  B.  is  indebted  to  the  said  C.  D.  in  any  and  what  sum  of  money,  and  m&tten 
as  to  the  i)rice  the  said  C.  D.  ought  to  pay  for  the  stock  in  trade  taken  '^^^"^ 
by  him  off  the  hands  of  the  said  A.  B.'*],  it  is  agreed  by  and  between 
them  that  the  some  shall  be  referred,  &c. 


( J))  See  P.  I.  ch.  3,  s.  8,  p.  100,  as  to 
preventing  award  being  made. 

{q)  See  P.  III.  ch.  8,  p.  521,  as  to 
action  for  non-performance  of  award. 

(r)  See  P.  I.  ch.  3,  s.  5,  p.  67,  as  to 
agreement  not  to  sue. 

(«)  See  P.  IL  ch.  10,  p.  451,  as  to 
power  of  court  to  refer  back  ;  and  also 
as  to  duty  of  arbitrator,  when  award 
referred  back. 

{t)  The  following  clauses  and  pro- 
visionji  to  the  end  of  Form  No.  I., 
together  with  those  aheady  inserted 
in  the  body  of  the  preceding  agreement 
of  reference,  comprise,  it  is  believed, 
all  those  that  arc  in  general  use,  m 


well  as  some  special  clauses,  which  it 
is  trusted  may  be  of  service. 

They  have  been  allset  forth  together, 
to  give  parties  a  large  choice,  out  of 
which  to  select  those  that  may  suit 
their  particular  case. 

For  the  sake  of  convenience,  they 
are  collected  in  the  first  form  of  sub- 
mission, which  happens  to  be  that  of 
a  submission  by  agreement ;  but  they 
may  equally  be  inserted,  either  ver- 
batim, or  with  little  alteration,  in  a 
submission  by  bond,  by  deed,  by  judge's 
order,  by  order  of  Nisi  Prius,  or  rule 
of  court. 
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Recital 
action 
pending  ; 
matters 
referred, 


19.  [Instead  ofcla'use  2,  Form  /.] — ^Whereas  an  action  is  now  depend- 
ing in  her  Majesty's  Court  of  Queen's  Bench,  wherein  the  said  A.  6. 
is  the  plaintiff,  and  the  said  C.  D.  the  defendant,  it  is  agreed  [if  it  be 
iyitended  not  to  refer  the  action,  but  only  the  sithject  of  action,  add 
'<  that  all  proceedings  in  the  action  shall  be  stayed,  but  that  in  order  to 
ascertain,  settle,  and  adjust  all  accounts,  claims,  and  demands  in  dispute 
in  the  said  action  '*],  that  the  same  [if  the  reference  i$U>  he  ffcTieral,  add, 
^^  and  all  matters  in  difference  between  the  parties  '^]  shall  be  referred, 
&c. 


Recital 

biUin 

Chancery 

dismiased 

matters 

referred. 


20.  [Instead  of  clause  2,  Form  J.]— Whereas  the  said  A.  B.,  on  or 
about  the  [  ]  day  of  [  J  a.d.  [  J  filed  a  bill  in 

the  High  Court  of  Chancery  against  the  said  C.  D.,  praying  [here  ^te 
the  prayer  of  the  bill]  ;  and  whereas  the  said  parties  havB  agreed,  that 
the  said  suit  in  the  Court  of  Chancery  shall  be  dismiased,  without  costs, 
and  that  the  several  matters,  questions,  and  differences  hereunder  spe- 
cified, viz.,  whether  [here  enumerate  the  points  to  be  decided]  shall  be 
referred,  &c. 


Recital 
partner- 
ship ; 
matters 
referred. 


21.  [Instead  of  clause  2,  Form  /.}— Wliereas  A.  B.,  C.  D.,  E.  F.,  G.  H., 
and  I.  K.,  have  carried  on  the  business  of  [  ],  in  pai-tnership,  and 

the  accounts  between  them  have  become  involved,  and  differences  have 
arisen  among  them  relating  thereto,  it  is  hereby  agreed  that  the  copart- 
nership accounts  and  all  matters  in  difference  between  the  parties,  or  any 
of  them,  or  between  any  one  or  more  of  them,  and  any  other  one  or 
more  of  them,  shall  be  referred,  &c 


Appoint-         22.  [Instead  of  clause  3,  Form  I.] — to  the  awaixl,  order,  final  end,  and 
"*®^*  **'       determination  of  U.  V.  and  X.  Y.,  arbitrators  nominated  by  the  said 

trators  and  ^'  ^'  ^^^  *^^  ^^  ^'  ^'  respectively,  and  "  in  case  they  shall  not  agree 
umpire.        to  the  umpirage  of   S,  T."  [or   *'in  case  they  shall  not  agree  to  tlic 
award  of  such  person,  as  the  said  arbitrators  shall  ap[>oint  as  umxiire**], 
or  "  in  case  they  disagree  about  making  an  award,  or  fail  to  moke  an 
award  before  the  [  ]  day  of  [  ],  then  to  the  award, 

umpirage,  final  end,  and  determination  of  such  umpire,  as  tlie  said 
arbitrators  shall  by  writing  under  their  hands,  indorsed  on  these  pre- 
sents, before  they  enter  upon  the  consideration  of  the  matters  refeired 
nominate  and  appoint  {u). 


Appoint- 
ment of 
umpire 
from  time 
to  time. 


23.  [Instead  of  clause  3,  Form  L] — to  the  award,  order,  final  end,  and 
determination  of  U.  V.  of  [  ],  and  X.  Y.  of  [  \  and  in 

case  the  said  arbitrators  shall  not  agree  in  the  determining  any  matter 
or  thing,  or  matters  or  tilings,  hereby  referred  to  them  ;  the  matter  or 
thing,  or  matters  or  thingn,  on  which  they  shall  not  agree,  shall  from 


(u)  See  P.  II.  eh.  4,  s.  i,  p.  218,  as 
to  the  umpire 


{x)  See  P.  II.  ch.  4,  b.  4,  p.  218,  as 
to  the  umpire. 
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time  to  time  be  refen*ed  to  and  determined  by  such  person  as  they  the  Before  en- 
said  arbitrators  shall  appoint  in  writing  [before  they  enter  upon  the  *^S  ^^ 
consideration  of  the  matters  referred]. 


[This  provision  ma.y   he   inserted  instead  of  the   words   heticeen   the  After  dif. 

ference 
arisen. 


hradcetSf  "  and  such  appointment  of  an  umpire  shall  from  time  to  time    ^^^^^ 


be  made,  aa  soon  as  conveniently  may  be  after  such  difference  oi  opinion 
shall  from  time  to  time  arise ''  ]  (x). 

24.  [Instead  of  clause  3,  Form  /.] — to  the  award,  order,  arbitrament,  Appoint- 

final  end,  and  determination  of  U.  V.  of  [  ],  and  X.  Y.  of  ^^^  ^^ 

[  ],  and  of  such  third  arbitrator  as  the  said  U.  V.  and  X.  Y.  trators 

shall,  by  writing  under  their  hands,  to  be  indorsed  on  these  presents,  who  are  to 

before  they  proceed  in  this  arbitration,  nominate  and  appoint  to  act  ?fP^™*  * 
with  them  [wlien  it  is  intended  that  any  two  out  of  the  three  shall  he 
empoweredjo  acty  add  the  words,  "  or  of  any  two  of  them  "]  (y). 

26.  [Instead  of  clause  4,  Farm  /.] — so  as  "  the  said  arbitrators  "  [or  Formal 

*'  the  said  arbitrators  or  any  two  of  them,**  or  "the  said  arbitrators  or  r«q^i»itc8 

oi  aw&rd 
umpire  "] — ^make  and  publish  ["  his  or  "]  their  award  ["  or  umpirage  "] 

in  writing,  under  ["  hia  or  "]  their  hands,  [or  **  under  their  hands  and 

seals'*]  of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 

the  parties  or  any  of  them  {z) . 

26.  [Instead  of  clause  6,  Form  L}—[JFhen  the  arhitrator  is  to  have  iio  Duration, 
poxoer  to  enlarge  Hie  time,  omit  all  in  clause  6  that  follows  the  word  P^^^^  ^ 
"next^*]  (a).    [JFhen  the  arbitrator  is  to  have  a  limited  power  of  enlarge- 

metit,  say]  on  or  before  the  [  ]  day  of  [  ],  or  on  or 

before  any  other  day  not  later  than  the  [  ]  day  of  [  ] 

to  which  "the  said  arbitrator*'  [where  there  are  arbitrators  a7id  an 
umpire  with  Hte  sam^  limit  of  time,  say,  ^  the  said  arbitrators  or  um- 
pire'*] shall  (it  is  better  to  add,  "by  any  writing"  or  "by  any  writing 
signed  by  him  "  [or  "  him  or  them  *'],  or  **  by  any  writing  under  his 
hand  "  [or  "  his  or  their  hands  '*]  *'  at  the  foot  of  these  presents  ")  enlarge 
the  time  for  making  his  [w  "his  or  their"]  award  {or  "award  and 
umpirage  ")  (6). 

27.  [Instead  of  clause  6,  Form  L] — [TFJien  there  are  two  arbitrators  Umpire 
a}id  an  umpire,  but  the  latter  is  to  have  a  later  day  for  making  his  award,  ^th 
adapt  either  of  the  preceding  forms  to  the  case  of  two  arbitrators,  and  ^     *[ 
add\  and  "  in  case  the  said  arbitrators  do  not  make  and  publish  their  arbitrator, 
awaard  on  or  before  the  said  [               ]  day  of  [               ]  [wlien  no  time 

(y)  See  P.  II.  ch.  4,  s.  8,  p.  210,  as  to  the  duration  of  the  arbitrator's 

to  joint  arbitrators.  power. 

(r)  See  P.  II.  ch.  6,  s,  1,  p.  241,  aa  (h)  See  P.  II.  ch.  3,  s.  2,  p.  186,  as 

to  the  formal  requisitcM  of  tne  award.  to  enlarging  the  time. 

(a)  See  P.  II.  ch.  3,  s.  1,  p.  129,  as 


728 


APPENDIX  OF  FORMS. 


ii  limited  for  the  arbitrator$,  say,  inMead  of  the  preceding  da  use,  "  in 
case  the  said  arbitrators  fiuallj  disagree  about  making  an  award  "]  then 
so  as  the  said  umpire  make  and  publish  his  award  or  nmpirage,  &c. 
[conti7iue  adapting  the  daiises  4,  25,  and  26,  to  the  cote  of  the  umpire^ 
giiniuj  him  a  later  period,  or  a  general  power  of  enlargemeni'\  (c). 


Death  of 
party  not 
to  affect 
rofepjncp. 


28.  [This  may  be  added  explanatory  of  dause  5,  Form  J.] — that  the 
submission  hereby  made  shall  not  be  defeated  or  affected  by  the  death 
of  the  said  parties,  or  any  of  them^  pending  tho  same,  but  shall  or  may 
be  proceeded  in,  and  tlie  matters  in  difference  determined,  in  the  same 
manner  as  if  tho  award  of  the  sold  arbitrators  had  been  made  or  deter- 
mined in  the  lifetime  of  the  party  or  parties  so  dying ;  and  the  execntor 
or  administrator,  executors  or  administrators  of  the  party  or  parties  so 
dying  shall  be,  and  be  deemed  and  considered  to  be,  a  party  or  parties 
to  the  reference  or  submission  hereby  made,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding  (rQ. 


Costs  of  29.  [Imtead  of  dause  7,  Fonn  /.]— that  the  costs  of  the  reference  and 

to  Bbido°     ft^^  ^^^^^^  abide  the  event  of  the  awaitl  (c). 

•vent. 


Costs  of 
cause  abide 
event. 

Costs  of 
reference 
in  arbitra- 
tor's dis- 
cretion. 

Power  to 
certify  for 
oobts. 


30.  [Instead  of  daiise  7,  Form  I  J — [when  a  canse  or  suit  u  referred^ 
with  or  witJioiU  other  matters,  a  C07nvion  provision  is]  that  the  costs  '*  of 
the  cause"  [or  "of  the  cause  and  of  the  special  jury,"  or  "of  the  suit**] 
shall  abide  the  event  of  the  award  (/)  as  to  the  ''cause'*  [or  "suit**!, 
and  that  the  costs  of  the  reference  and  award  shall  be  in  the  discretion 
of  the  arbitrator,  who  may  dii-ect  to,  and  by  whom,  and  in  wliat  manner, 
the  same  or  any  part  thereof  shall  be  paid  (g),  [The  foUoicing  additwii 
is  very  usefU  witHi  respect  to  the  costs  of  an  action  when  they  abide  the 
event] — and  that  the  arbitrator  shall  have  all  the  i)Owers  of  certifying, 
which  a  judge  of  Nisi  Prius  would  have  had  on  the  trial  of  the  said 
cause  (h). 


Costa  as 
))etween 
attorney 
and  client. 

Evidence 
taken  by 
one  arbi 


31.  That  the  arbitrator  shall  be  empowered  to  award  costs  to  be  paid 
as  between  attorney  and  client  (t). 

32.  That  the  said  X.  Y.  shall  be  at  liberty  forthwith,  and  alone,  to 
take  evidence,  as  he  may  think  fit,  relating  to  the  said  causes,  suits* 

tratiT  may  ^^^  matters  in  difference  ;  and  tlmt  the  said  arbitrators  and  the  umpire 


(c)  See  P.  II,  ch.  4,  s.  4,d.  4,  p.  229, 
as  to  the  commencement  of  the  um- 
pire's authority. 

(d)  See  P.  II.  ch.  8,  s.  8,  p.  161,  as 
to  death  revoking  authority. 

(0  See  P.  II.  ch.  7,  s.  2,  p.  376,  as 
to  duty  of  arbitrator  when  costs  abide 
the  event. 

(/)   See  P.   II.    ch.  7,  8.  2,  d.  2, 


p.  377,  as  to  costs  abiding  the  event 
iff)  See   P.   II.  ch.    7,  i.  1,  d.  3, 

p.   868,  as  to   costs  in  discretioii  of 

arbitrator. 
{h)  See  P.  IL  ch.  7,  8.  8,  p.  86S,  as 

to  certifying  for  costs. 

(0  See   P.    II.  ch.   7,  8.  1,  d.   8, 

p.  857,  as  to  what  costs  aibitrator  may 

award. 
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shall  respectively  be  at  liberty  to  proceed  upon  the  evidence,  whicli  shall  be  acted  on 
be  taken  before  the  said  arbitrators,  or  before  the  said  X.  Y.  alone.  ^       i^ 

33.  That  the  said  umpire  shall  be  at  liberty  to  act  upon  the  evidence  Umpire 
taken  before  the  said  arbitrators,  and  (unless  requested  to  hear  evidence)  not  to  re- 
to  make  his  award  without  hearing  any  witnesses,  or  receiving  any  fresh  ^^  *^**'® 
evidence :  provided  nevertheless,  tliat  if  either  i)arty  request  him  to  requested, 
reliear  the  witnesses,  or  any  of  them,  or  tender  any  fresh  evidence 
relative  to  the  matters  in  difference,  the  said  umpire  sliall  rehear  such 
witnesses  and  receive  such  evidence. 


34.  That  it  shall  be  lawful  for  the  arbitrators  or  the  umpire  to  obtain  Diflpensmg 
information  upon  or  in  respect  of  the  premises  hereby  referred,  or  any  ^^'*. 

of  them,  either  by  the  statements  of  the  parties  hereto,  or  of  any  of  evidra^. 
them,  made  either  in  private,  or  in  the  presence  of  the  other  party  or 
jxarties,  or  by  parol  or  written  evidence,  or  by  such  other  ways  or  means, 
as  they  or  he  shall  in  their  or  his  judgment  tliink  most  advisable,  and 
deem  most  applicable  to  the  nature  and  circumstances  of  the  case  {I), 

35.  [Iruiead  of  clause  11,  Fomi  7.] — that  the  said  arbitrator   shall  Power  to 
be  at  liberty  to  proceed  ex  parte  in  case  of  the  non-attendance  of  either  JJfbitrator 
of  the  said  parties,  or  of  their  witnesses,  after  [  ]  clear  days*  pre-  ex  parte. 
yIous  notice  in  writing,  under  the  hand  of  the  said  arbitrator,  given  to 

the  said  parties  respectively,  or  left  at  his  or  their  respective  offices,  or 
of  their  attorneys  or  agents  in  London,  notifying  the  time  and  place  of 
meeting  to  proceed  with  the  said  reference  (Q. 

36.  Tliat  the  said  arbitrator  "  at  the  request  of  either  party  shall  **  Power  to 
[or  if  it  he  not  hiteiided  to  he  compulsory,  "  shall  be  at  liberty  to  '*]  raise  Jo  Btote***^ 
by  a  sufficient  statement  of  facts  any  point  of  law  on  the  face  of  his  case, 
award  for  the  opinion  of  the  court  {nx). 


a 


37.  That  the  arbitrator  shall  enter  upon  the  reference  and  make  a  Power  to 

preliminary  award,  stating  the  facts  necessary  to  raise  the  question,  ^akepre- 

whelher  [for  instance,  "  whether  at  law  the  defendants  are  concluded  a™^*^ 

by  the  certificates  given  by  Mr.  0.  P.,  the  resident  engineer  of  the  raising  a 

defendants,  and  produced  in  court  on  the  trial  of  this  cause  "],  and  that  f^^^  °^ 
the  opinion  of  the  court  be  taken  on  that  point,  before  the  said  arbi.     ^* 
trator  proceeds  with  the  rest  of  the  reference. 


(I*)  See  P.  II.  ch.  4,  s.  1,  dd.  9, 10,  p.  195,  as  to  proceeding  ex  parte, 

pp.  188,  193,  as  to  the  ordinary  mode  (m)  See  P.  II.  ch.  5,  s.  8,  dd.  4,  5, 

of  condacting  the  case.    P.  II.  ch.  4,  pp.  301,  812,  as  to  stating  a  case  in 

8.  2,  p.  208,  as  to  taking  legal   or  the  award.    See  Beg.  Gen.  Nov.  27, 

scientific  opinion.  1854,  r.  14. 

(0  See  P.  IL  ch.  4,  s.  1,  d.  11, 
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Power  to 
direct 
entry  of 
verdict. 


38.  That  the  said  arbitrator  sliall  be  at  liberty  to  direct  a  verdict  to 
be  entered  in  the  said  cause  for  the  plaintiff  or  the  defendant,  as  he 
shall  think  proper  (ri). 


Power  to 
award 
entry  of 
judgment. 

Judgment 
by  default, 


39.  That  the  sixid  arbitrator  shall  be  at  libei-ty  '^  to  direct  judgment 
to  be  entered  for  the  plaintiff  or  the  defendant  in  the  said  cause  "  [or, 
a  Tiwre  restricted  poioer,  to  "  direct  judgment  by  default  to  be  entered 
against  the  defendants  in  the  said  action  "].  [Or  a  more  getieral  jwtceff 
**  to  order  such  judgments  and  proceedings  to  be  had  and  taken  in  or 
about  the  said  cause,  suits,  and  matters  in  difference,  as  to  the  said 
arbitrator  shall  seem  fit "]  (o). 


Power  to 
award  dis- 
continu- 
ance and 
diBmifwal 
of  bill. 

Believing 
arbitrator 
from  find- 
ing on  the 
issues. 


40.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  the  said  action 
to  be  discontinued  (;?),  and  the  said  suits  to  be  dismissed,  with  or  with- 
out costs  {q). 

41.  [Wlien  tlui  costs  of  tJie  cause  abide  the  event^  this  clause  may  often 
icsefuUy  he  added'] — that  the  said  arbitrator  shall,  unless  requested  in 
writing  to  find  on  any  specific  issues  joined  in  the  said  cause,  be  at 
liberty  to  find  generally  for  the  plaintiff  or  for  the  defendant ;  and  tliat 
tlie  costs  of  any  specific  issues,  if  found,  shall  abide  the  event  of  the 
awartl  on  each  (r). 


account 
ant. 


Power  to  42.  That  the  arbitrator,  if  he  shall  think  it  necessary,  shall  be  at 
empl(^  an  liberty,  and  is  hereby  authorized  to  appoint  an  accoimtant  to  assist 
him,  at  the  expense  of  the  said  jmrtics,  who  sliall  be  liable  to  auch 
accountant  fur  his  reasonable  remuneration ;  and  that  as  between  the 
said  parties  the  expense  of  such  accountant  '^  shall  be  borne  and  paid  in 
e([ual  moieties  by  the  said  parties  "  [or  "  shall  be  in  the  discretion  of 
the  arbitrator  '^ j ;  such  accountant  to  be  required  to  make  his  solemn 
declaration,  according  to  the  statute,  of  the  truth  of  the  account  or 
statement  to  be  made  out  by  him  («), 


Order  of 
reference 
power  to 
order 
drains  to 
be  made. 


43.  Tliat  the  said  arbitrator  shall  in  and  by  his  said  award  or  awards 
order  and  direct  what  shall  be  done  to  remove  the  annoyances  complained 
of,  with  reference  to  the  drainage,  by  whomsoever  they  were  created, 
and  shall  direct;  what  drains  and  other  works  shall  be  made,  and  at 
whose  expense  and  by  whom  the  said  drains  and  works  and  any  other 
drains  already  made  shall  be  used  and  maintained,  so  as  to  provide  for 
the  di-aiiiage,  not  only  of  the  houses  and  premises  of  the  parties  in  the 


(n)  See  P.  II.  ch.  6,  s.  8,  p.  845,  as 
to  awarding  entry  of  a  verdict. 

(o)  See  P.  II.  ch.  6,  s.  5,  p.  856,  as 
to  awfuxling  entry  of  judgment. 

(p)  See  P.  II.  ch.  6,  s.  1,  p.  881, 
A9  to  disposing  of  a  caupc  without 
deciding  it. 


{q)  See  P.  II.  ch.  6,  a.  6,  p.  860,  as 
to  awarding  on  a  suit  in  equity. 

(r)  See  P.  II.  ch.  6,  a.  2,  p  384,  as 
to  awarding  on  a  cause  and  the  issues 
joined  in  it 

(«)  See  P.  II.  ch.  4,  s.  2,  p.  204,  as 
to  tbe  arbitrator  delegating  his  (wwcr. 
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said  actions,  but  also  of  the  liouses  and  premises  on  the  propexties  of 
the  said  C.  D.^  E.  F.,  and  Q.  H.,  parties  to  this  rule. 

44.  That  the  said  arbitrator  shall  have  power  to  direct  what  shall  be  ^^"^^  ^ 
done  respecting  the  removal  of  any  of  the  obstructions  charged  in  the  j^Qy^  ^f 
declaration  in  the  said  cause,  and  to  direct  the  prostration  of  the  whole  obstrnc- 
or  any  part  of  the  embankment  in  the  indictment  mentioned,  as  he  shall  ^^'^ 
think  fit  (t). 

45.  [In  mbmissiona  respecting  Uvnds   the  following  datise  ma^f  ^  Power  to 
tuefttl] — ^That  it  shall  be  lawful  for  the  said  arbitrators,  or  their  umpire,  *^?2S^      , 
to  admeasure,  or  cause  the  said  lands  to  be  admeasured,  and  to  make,  niaps  of 
<>r  cause  to  be  made,  a  plan  or  map,  or  plans  or  maps,  of  the  said  lands  to 
messuage,  farm  lands,  and  hereditaments,  and  to  do  and  execute  all        naade, 
sudi  further  and  other  acts,  matters,  and  things,  with  respect  to  the 

same,  as  they  or  he  shall  tlxink  necessary  and  proper  for  the  purposes  of 
this  reference. 

46.  [This  nuiy  follow   the  preceding    clavLsey-gjxd  that   the   costs,    Coetsof 
charges,  and  expenses  of  preparing  and  executing  these  presents,  and  of  ■'^ch  maps 
making   sudi    admeasurements,  plans,  and  maps  as  aforesaid  [insert ,   '"^   pans. 
when  necessary,  ''and  of   making  such  valuation,  appraisement,  and 
division  as  aforesaid"],  and  of  all  such  other  necessary  acts,  matters,  or 

things,  which  shall  be  done  and  executed  as  aforesaid,  '^  shall  be  borne 
and  paid  by  and  between  the  said  A.  B.  and  C.  D.  in  equal  shares  and 
proportions''  [or  ''shall  be  in  the  discretion  of  the  said  arbitrators  or 
umpire  "], 

47.  That  for  the  purpose  of  making  the  valuation  of  the  portion  of   Principle 
White  Acre  Farm,  mentioned  in  the  schedule,  the  arbitrator  shall  pre-  ?'^^?^° 
viously  fix  and  determine,  and  specify  in  his  award,  the  best  and  most  i^te  value 
improved  yearly  rent,  for  which  the  lands  mentioned  in  the  schedule  of  the  land, 
might  reasonably  be  expected  to  have  been  let  at  the  date  of  this  agree- 
ment, and  shall  calculate  the  value  of  the  said  lands  at  [  ]  years' 
purchase  of  such  improved  rent. 

48.  That  if  either  party  shall  by  affected  delay,  or  otherwise,  wilfully  Party 
prevent  the  arbitrator  from  proceeding  in  the  reference,  or  from  making  preventing 
his  award,  he  shall  pay  such  costs  to  the  other  as  "  the  above-mentioned  JJ  *        ^ 
court "  [or  "the  arbitrator"]  sliall  think  reasonable  (w).  costs. 

49.  And  because  the  parties  hereto  on  both  sides  are  willing  to  make    Making 

the    admissions  hereinafter  mentioned,  so  as  to  save  the  expense  of  ajhnis- 

mons. 

{t)  See  P.  II.  ch.  8,  s.  2,  p.  415,  as  (u)  See    P.    I.    ch.    8,  s.  8,  d.  2, 

to  arbitrator's  duty  in  executing  the  p.  102,  as  to  moving  for  coBts  under 

power.     See  also  award  of  prostration  this  clause, 
of  the  embankment,  post. 
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proving  the  several  matters  so  admitted,  therefore  <'  it  is  agreed  "  [or,  if 
the  submission  he  hy  judges  order,  say  insteady ''  by  the  like  consent  I  do 
further  order ;"  if  by  order  of  Nisi  Prius  say,  "it  is  farther  ordered'*] 
that  the  following  admissions  be  made,  that  is  to  say  lAere  specify  the 
admissions], 

ower  to  60.  [Instead  of  clause  16,  Form  /.] — ^that  in  the  event  of  any  applica- 
^^^^r  back  *^^^  ^  *^®  ^^  court  on  the  subject  of  this  order,  the  reference,  or  the 
To  same  or  *^*^>  *^®  court  may,  if  it  think  fit,  refer  back  to  the  said  arbitrator 
different  [sometimes' it  may  be  as  well  to  insert,  "  or  to  auy  other  person  whom  the 
arbitrator,  court  shall  appoint "]  the  whole  or  any  part  of  the  matter  of  this  order 
upon  such  terms  as  the  said  court  shall  think  proper  (x). 


Provisions 
for  ap- 
pointing 
new  arbl- 
trators. 


51.  [JFhei*e  U,  V,  has  been  nomiiiated  as  arbitrator  by  A,  B.,  and  X,  Y, 
by  G,  D.f  it  may  he  conve7iient  to  add  this  clatise] — that  in  case  the  said 
U.  y.  shall  die,  or  refuse,  or  become  incapable  to  act  as  arbitrator,  before 
the  whole  of  the  premises  hereby  referred  shall  be  determined  by  the 
said  arbitrators  or  their  umpire,  then  the  said  A.  B.,  his  heirs,  executors, 
or  aduiinistrators,  shall  forthwith  thereafter  nominate  and  appoint  some 
other  fit  and  indifferent  person  to  1x3  arbitrator  in  the  stead  and  place  of 
the  said  U.  V. ;  and  so  in  like  manner  upon  the  decease,  or  neglect,  or 
refusal  to  act,  of  any  arbitrator  succeeding  to  the  place  of  the  said  U.  Y . 
[A  similar  clause  shotdd  be  inserted  as  to  the  arbitrator  appointed  byC.  D. 
Then  let  it  conclvdel  that  every  arbitrator  so  to  be  appointed  as  a 
substitute  for  the  said  U.  V.  or  X.  Y.,  or  any  soooeeding  arbitrator,  shall 
have  the  same  powers  and  authorities  as  the  arbitrator,  for  whom  the 
substitution  is  made,  woidd  have  had,  had  he  continued  to  act  {y). 


Liquidated 
damages 
for  re- 
fusing to 
appoint 
new  arbi- 
trator. 


52.  [This  may  foUow  the  preceding  clause] — that  if  the  said  A.  6.  or 
C.  D.,  or  their  heirs,  executors,  or  administrators,  or  any  of  them  re- 
spectively, when  bound  to  appoint  a  new  arbitrator,  pursuant  to  the 
above  provisions,  in  lieu  of  any  arbitrator  who  may  die,  refuse  to  act, 
or  become  incapable,  shall  neglect,  or  refuse  so  to  do  for  one-and-tweuty 
days,  after  a  notice  in  writing  on  the  part  of  the  party  or  parties  entitled 
to  require  such  appointment  shall  have  been  served  on  the  party  or 
parties  bound  to  make  such  ax)pointment,  then  the  latter  party  or  parties 
shall  pay  to  the  former  party  or  parties  the  sum  of  £  [  ]  by  way 

of  liquidated  damages  for  such  neglect  or  refusal  {z). 


Penalty  ^^'  -^^^  ^^^  ^^^  ^^^  execution  and  observance  of  the  agreement 

for  breach    hereinbefore  contained  on  the  part  of  the  said  A.  B.  [and  also  for  any 
other  party  for  whom  A.  B,  is  liable],  the  said  A.  B,  doth  hereby  bind 


of  submis- 
sion. 


{x)  See  P.  II.  ch.  10,  p.  461,  as  to 
power  of  court  to  refer  back,  and  also 
as  to  power  and  duty  of  arbitrator  on 
reference  back. 


(y)  See  as  to  substituting  new  arbi- 
trators, P.  II.  cb.  d,  8.  3,  d.  7,  p.  160. 

{z)  See  P.  I.  ch.  8,  a.  4,  d.  2,  p.  62, 
as  to  liquidated  damages. 
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himself,  his  heirs,  executors,  and  admiiiistrators,  in  the  sum  of  £  [         ] 
[add  a  similar  agreenieiU  by  C,  D.]. 

54.  And  the  said  parties  [or  ''  the  said  attomeys  of  the  said  parties  "]  Parties  to 

jointly  and  severally  agree  to  and  with  the  said  arbitrator,  in  considera-  P*^^^^' 

tion  of  his  taking  upon  himself  the  burthen  of  the  reference,  to  pay  to  charges, 
the  said  arbitrator  liis  reasonable  charges  for  the  arbitration  and  award. 


II. 

We  agteo  to  refer  all  matters  in  difference  between  us  to  the  award  of  Agree- 

X.  Y.  raent  of 

^    -n  reference, 

^-  ^-  concise 

C.  D.  form. 


III. 

Memorandum  of  agreement  made  this  [  ]  day  of  [  ],  Agrce- 

A.D.  [  1  between  A.  B.  of  [  ],  and  C.  D.  of  [  ].  ^^^^^ 

Wherea;}  the  said  A.  B.  is  executor  of  the  last  will  and  testament  of  by  execu- 
E.  F.,  late  off  1,  deceased,  and  whereas  certiun  diflferences  have  tor  as  to 

arisen  between  the  said  A.  B.  as  such  executor  and  the  said  C.  D.,  in  ^gLg^^ " 
regard  to  claims  by  the  said  A.  B.,  as  such  executor,  against  the  said 
C.  D.,  and  by  the  said  C.  D.  against  the  said  A.  B.,  in  respect  of  the  said 
testator^s  estate  ;  it  is  hereby  agreed  by  and  between  the  said  parties,  to 
refer  all  matters  in  difference  respecting  the  said  testator's  estate  to  the 
final  award  of  X.  Y.  of  [  ],  for  him  to  determine  whether  the 

said  A.  B.,  as  such  executof,  has  any  and  what  claim  against  the  said 
C.  D.^  and  whether  the  said  C.  D.  has  any  and  what  claim  against  the 
said  testator's  estate,  so  as,  &c.  [contitiue  as  in  Form  /.,  clauses  4,  5,  6]. 
And  it  is  further  agreed,  that  this  submission  to  arbitration  shall  not  be  Reference 
deemed  or  taken  to  be  an  admission  by  the  paid  A.  B.  that  he  has  assets  ^^^  ^  1^^ 
of  the  said  testator,*  but  that  the  soid  A.  B.  shall  be  at  liberty  to  deny  ^^^^  ^f 
before  the  said  arbitrator  *'  that  at  the  date  of  this  submission  he  had  any  assets, 
assets  in  his  hands  lawfully  liable  to  the  demands  of  the  said  C.  D."  [or 
"  at  any  time  before  the  case  is  closed,  that  he  has  at  the  time  of  such 
denial  assets  in  his  hands  lawfully  liable  to  the  demands  of  the  said 
C  D."] ;  and  if  the  said  A.  B.  shall  make  such  denial  as  aforesaid,  that 
he  the  said  arbitrator,  if  requested  by  the  said  C.  D.,  shall  inquire 
*^  whether  at  the  date  of   this  submission  the  said  A.  B.  had "  [or  Arbitrator 
"  whether  at  the  time  of  such  inquiry  the  said  A.  B.  has  "]  assets  of  the  ^  inquire 
said  testator  lawfully  liable  to  pay  the  whole  or  any  part  of  the  sums  aasets. 
claimed  by  the  said  C.  D.     And  if  the  said  arbitrator  shall  on  the 


734  APPENDIX  OP  FORMS. 

Finding  balance  find  any  money  to  be  due  to  the  said  C.  D.,  he  shall,  if  he  shall 

awete,  to  find  that  the  said  A.  B.  had,  at  the  time  to  which  the  said  inqniiy 

executor  referred,  assets  liable  to  the  demands  of  the  said  C,  D.,  direct  the  said 

to  pay  ram  A.  B.  to  pay  to  the  said  C.  D.  the  balance,  or  so  much  thereof  as  the 

due.  assets  so  found  to  be  liable  shall  be  sufficient  to  satisfy.    And  if  the 

Finding  gaid  arbitrator  shall  find  that  the  said  A.  B.  had  no  such  assetBaDr  not 

to  direct  ^i^^ugh  of  such  assets  to  pay  the  whole  amount  so  found  due  to  the  said 

executor  to  C  D.,  he  shall  be  at  liberty  to  award  that  the  said  A.  B.  shall  pay  to  the 

pay  out  of    gaid  C.  D.  the  said  amount  (or  as  much  thereof  as  the  assets  in  hand  do 

assets 

quando.        ^^^  ^^^  ^  satisfy  as  aforesaid),  out  of  any  assets  which  may  have  come 

into  the  hands  of  the  said  A.  B.  since  the  time  to  which  the  said  inquiry 

respecting  the  assets  refers,  or  which  may  hereafter  come  into  them. 

Arbitrator    And  that  if  the  said  arbitrator  shall  find  any  money  due  from  the  said 

to  dire<^      c.  D.,  he  shall  direct  the  latter  to  pay  the  same  to  the  said  A.  B.     [X(W 

toe»cator  ^^  dauM  for  making  the  snbmisnoti  a  rule  of  courty  Form.  /.,  doAUe  8, 

of  money      aiid  mch  other  clavses  as  may  he  mitcible]  (a), 
due. 


IV. 

Agree-  [Com/nietice  as  in  the  previous  Form  cw  far  as  the  (wterwit}— and  that  the 

ment  of        gaid  arbitrator  shall  not  consider  or  enquire  whether  the  said  A.  B.  had 

bv  CT^^-     ^'  ^^  *^^  assets  of  the  said  testator,  nor  shall  his  award  conclude,  or  be 

tor  as  to       construed  to  conclude,  any  questions  as  to  assets,  but  sbaU  leave  the  same 

liability,       entirely  open.    And  it  is  further  agreed,  that  if  the  said  arbitrator  shall 

^^^  find  any  balance  of  money  due  to  the  said  A.  B.  as  such  executor,  he 

To  diiect      ^^^^^  direct  the  said  C.  D.  to  pay  the  same  to  the  said  A.  B.  ;  but  if  he 

executor       shall  find  a  balance  in  favour  of  the  said  C.  D.,  he  shaU  add  a  direction 

to  pay  out    that  the  said  A.  B.  shall  pay  the  same  to  the  said  C.  D.  out  of  the  asseta 

tf  anv    '      ^^  ^^^^  which  may  be  in  his  hands,  or  which  may  hereafter  come  to 

them  ;  and  that  it  shall  not  be  lawful  for  the  said  arbitrator  to  direct  the 

said  A.  B.  to  pay  in  any  other  manner.     ICoticlttde  wilh  the  daussfw 

maki7ig  the  stibmissivn  a  nils  cf  court.  Form  /.,  clause  8,  and  other  neetJ^ul 

clatises,] 


V. 

Affree-  Articles  of  agreement  made  and  concluded  the  [  ]  day  of 

ment  to        [  ],  A.D.  [  ],  between  A.  K  of  [  ],  of  the  one  part,  and 

"'«' .  C.  D.  of  [  1  of  the  other  part    Whereas,  the  said  A.  B.  did,  in 

rdati^to    <>'  ^^^^*  *^®  y^^  ^'^'  [  3  ^^  writing  under  hia  hand  contract 

contract       with  the  said  G.  D.  for  the  absolute  sale  to  the  latter  of  divers  farms, 

for  sale  of    lands,  tenements,  and  other  hereditaments,  situate  or  being  in  or  near 
land.  '  ' 

(a)  See  P.  I.  ch.  2,  d.  4,  p.  28,  as  to  executors  parties  to  reference. 
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[  ],  in  the  county  of  [  ],  and  tlie  inheritance  thereof  in  Becital  of 

fee  Bimple,  at  and  for  the  price  and  sum  of  jC  [  1  which  sale  bo  contract 

made  to  the  said  C.  D.  has  not  yet  been  completed.    And  whereas  a 

certain  farm  and  premises,  called  Wliite  Acre  Faim,  now  let  on  lease 

under  the  yearly  rent  of  £[  ],  is  included  in  the  contract  for  ^^^^'^'^J^ 

sale  so  ^reed  to  be  made  to  the  said  C.  D. ;  and  whereas  the  said  C.  D.,  excepted 

at  the  ^cial  instance  and  request  of  the  said  A.  6.,  hath  consented  and  out  of 

agreed  that  such  part  of  the  said  form,  called  White  Acre  Farm,  and  contract 

containing  [  ]  acres,  [  ]  roods,  and  [  ]  perches, 

as  is  specified  in  the  schedule  hereunder  written,  shall  be  discharged 

from  the  above-recited  contract,  in  consideration  that  the  said  C.  D.  Price  of 

shall  be  allowed  and  entitled  to  deduct  out  of  the  said  pnrchase-money  P®*^*^,  *J 

a  compensation  (the  amount  thereof  to  be  asertained  by  arbitration)  for  y^y  i^bitra- 

the  loss  of  the  said  [  ]  acres,  [  ]  roods,  and  [  ]  tion. 

perches,  the  purchase  of  which  shall  be  so  relinquished  by  the  said  C.  D, 

aa  aforesaid  ;  and  that  the  said  C.  D.  shall  have,  and  be  entitled  to,  a 

yearly  rent  or  sum  (the  amount  thereof  to  be  determined  by  arbitration).  Amount  of 

to  be  paid  and  payable  in  respect  of  the  remaining  part  of  the  said  farm  JPP*^" 

and  lands,  called  White  Acre  Farm,  which  is  retained  by,  and  intended  ^  ^^  ^^^ 

to  be  conveyed  to,  the  said  C.  D.,  as  and  for  the  apportioned  part  of  the  tied  by  ar- 

aforesaid  yearly  rent.    And  whereas  a  dispute  has  arisen  between  the  bitration. 

said  parties,  whether  a  certain  farm  and  lands,  called  Black  Acre  Farm,  Whether 

are  or  ou^ht  to  be  included  in,  and  bound  by,  the  said  contract  for  sale,   certain 

premises 
though  they  be  not  mentioned  in  express  words  therein.     And  whereas  included  in 

certain  other  lands  and  premises,  called  Green  Acre  Fann,  are  admitted  contract 

by  the  said  A  B.  to  form  part  of  the  estate  so  contracted  to  be  sold  to  Recital, 

the  said  C.  D.  in  fee  simple,  and  were,  when  the  said  contract  was  **™^  *J"P- 

DOsed  iree« 
entered  into,  considered  by  both  parties  to  be  of  freehold  tenure  in  fee  holdfound 

simple,  and  the  amount  of  the  consideration  money  for  the  purchase  to  be  lease- 

of  the  same  was  calculated  on  the  supposition  that  the  whole  of  the 

said  estate  and  hereditaments  were  to  be  conveyed  to  the  said  C.  D.  in 

fee  simple  ;  and  whereas  the  said  farm  and  lands,  called  Green  Acre  pifference 

Fann,  have  since  been  discovered  to  be  held  by  the  said  A.  B.  on  lease-  w^ 

hold  tenure  only  ;  and  it  lias  been  agreed  between  the  said  parties  that  leasehold 

the  said  C.  D.  shall  be  entitled  to  retain  by  way  of  compensation  out  ^^^d  free- 

of  his  said  purchase-money  the  difference  in  value,  to  be  settled  by  ^  ^e  seiT^ 

arbitration,  between  the  leasehold  teniu*  by  which  the  said  premises  tledbyar« 

are  held,  and  the  inheritance  in  fee  simple  of  the  same.    Now  these  bitration.  . 

presents  witness,  that  in  consideration  of  all  and  singular  the  i>remiseg.  Arbitrator 

it  is  fi^preed  and  declared  by  and  between  the  said  parties  hereto,  that  niine^ 

it  be  referred  to  X.  Y.  of  [  ],  to  determine  the  amount  of  the  of  portion 

compensation  to  be  allowed  to  the  said  C.  D.  in  respect  of  the  portion  deducted. 

of  White  Acre  Farm  so  agreed  to  be  discharged  from  the  said  contract 

of  sale  as  above  mentioned :  and  also  to  ascertain  the  amount  of  the  ^<'  ^  ' 

apportioned  rent  to  be  paid  to  the  said  C.  D.  in  respect  of  the  said  ^^^''^^cf 

portion  of  White  Acre  Farm  retained  by  and  intended  to  be  conveyed  ^ned 

to  him  :  and  also  to  decide  whether  the  said  lands  and  farm,  called  '^^^ 

Black  Acre  Farm,  or  any  part  thereof  (and  if  any,  what  part),  are  ^P  decide 

wnethet' 
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land  in-  included  in  and  bound  by  the  said  contract  of  sale  :  and  also  to  ascer- 

cluded  in  tain  the  amount  of  the  difference  in  value  between  the  leasehold  tenure 

_  on  which  the  said  Green  Acre  Farm  is  held,  and  the  inheritance  in  fee 

tain  dif*  simple  of  the  same.     [Besides  the  mual  clauses,  iiicltiding  of  course  the 

ference  clause  for  making  the  snhmissimi  a  ntZe  of  court,  datise  8, 1'arm  1^  the 

f^^T^  ^^^^  cZaiwe*  for  measuring  and  v(dning  tlie  laiul,  da^ises  45,  46,  47> 

and  lease-  ^^^"^  ^t  ^^2f  ^  foun^  serviceable.] 
hold  valne 
of  farm. 


VI. 

Arbitra-  And  the  said  A.  B.  and  the  said  C.  D.  do  eacli  of  them,  for  himself, 

in^d  ^d"^  ^^^  executors,  and  administrators,  covenant,  promise,  and  agree  to  and 
partner-  ^vith  the  other  of  them,  his  executors  and  administrators,  that  if  at  any 
ship.  time  or  times  during  the  copartnership^  or  at  or  after  any  determination 

thereof  any  variance,  dispute,  doubt  or  question  shall  ari^,  happen,  or 
be  moved  between  the  said  parties  or  either  of  them,  their  executors,  or 
administrators,  in,  for,  about,  or  touching  the  consideration  of  these  pre- 
sents, or  the  joint  concern  or  copartnership,  or  any  covenant,  agreement, 
chvuse,  matter  or  thing  herein  contained,  or  in  the  construction  hereof, 
or  in  anywise  relating  hereto  ;  then  every  such  variance,  dispute,  doubt, 
or  question,  shall  be  referred  to,  and  be  resolved  and  determined  by.  two 
lit  and  indifferent  ^K^rsons,  to  be  elected  and  chosen  one  by  each  of  the 
said  partners,  within  twenty  days  next    after  such  variance,  dispute, 
doubt,  or  question  shall  arise,  happen,  or  be  moved  ;  with  power  to  the 
arbitrators  to  elect  an  imipire  in  case  of  dispute :  and  that  each  of  the 
said  partners,  his  executors,  and  administrators,  shall  abide  by,  perform, 
and  keep  the  award  and  determination  of  the  arbitrators,  or  of  their 
imipire,  without  any  further  dispute  or  trouble  whatsoever. 
Provision         And  that,  if  either  the  said  A.  B.  or  C.  D.,  his  executors  or  adminis- 
datid^'^       trators,  shall  neglect  or  refuse  to  appoint  an  arbitrator  pursuant  to  the 
damages      above  provisions  for  twenty-one  days,  after  the  other  of  them  shall 
for  re-         have  appointed  such  arbitrator  on  his  part,  and  shall  have  served  a 
fusmg  to      ^leritten  notice  requiring  the  party  so  n^Iecting  or  refusing  to  make 
arbitrator,    such  appointment  ;*  the  party  so  neglecting  or  refusing  shall  pay  to 
such  other  the  sum  of  j£  [  ],  by  way  of  liquidated  damages  for 

such  neglect  or  refusal  (&). 
On  refusal       [Or  this  clause  niay  be  inserted  after  the  asterisic,  instead  of  the  protu 
Wt^^tn*"^'     «ia)i  for  liquidated  c?«ma</€»]— then  the  arbitrator  appointed  by  the 
may  act       party  serving  such  notice  shall  at  the  request  of  such  party  proceed  to 
alone.  hear  and  determine  such  matters  in  difference,  as  if  he  were  an.  arbi- 

Liquidated  tintor  appointed  by  both  parties  for  that  purpose  ;  and  that  if  after  the 
(hunages  gold  arbitrator  shall  have  been  so  requested  as  aforesaid,  either  party 
'^tl'^^^"       ^^  revoke,  or  attempt  to  revoke  the  authority  of  the  said  arbitrator 

(6)  See  P.  I.  oh.  8,  s.  4,  d.  2,  p.  62,  as  to  liqtddated  damages. 
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such  party  shall  pay  to  the  other  of  them  £[  ],  as  liquidated 

damages  ;  and  the  said  arbitrator,  if  requested,  shall  proceed  to  hear  and  Arbitrator 

determine  the  said  matters,  notwithstanding  such  revocation  or  attempted  ^ot^th-^ 

revocation  (c).  standing 

revocation. 


VII. 

(c^  Know  all  men,  by  these  presents,  that  I,  C.  D.,  of  ],  Submis- 

am  held  and  firmly  bound  to  A.  B.,  of  [  1  in  £  [  1  of  ^^^^ 

good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  A.  B.,  or 
his  certain  attorney,  executors,  administrators,  or  assigns ;  for  which 
payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors, 
and  administrators,  firmly  by  these  x^resents,  sealed  with  my  seal.  Dated 
the  [  ]  day  of  [  J  in  the  year  of  our  Lord  [  ]. 

Whereas  [here  slate  the  existence  of  differences  hetvjeen  A,  B.  and  C.  D.,  Recital  in 
or  enumerate  the  special  matters  in  dispute,  as  in  a  submission  by  agree-  condition. 
meiU  {see  Form  /.),  and  proceed],  and  it  is  agreed  by  and  between  the 
9aid  A.  B.  and  C.  D.  to  refer  "the  same"  [if  the  special  matters  liave  Subjects 
beeyi  reeitedy  and  the  reference  is  to  be  general,  say,  *'  the  same  and  all  referred  to 
matters  in  difference  between  them  "]  to  U.  V.,  of  [  ],  and  trators  and 

X.  Y.  of  [  ],  with  liberty  to  them  to  choose  and  appoint  an  umpire, 

umpire.  Now  the  condition  of  this  obligation  is  such,  that  if  the  above-  Condition 
bounden  C.  D.,  his  heirs,  executors,  and  administrators,  do  and  shall  on  ^  abide 
his  and  their  part  and  behalf  in  all  things  well  and  truly  stand  to, 
obey,  abide  by,  observe,  perform,  fulfil,  and  keep  the  award,  order, 
arbitrament,  final  end,  and  determination  of  the  said  arbitrators  respect- 
ing the  matters  referred  ;  so  as  the  said  arbitrators  make  and  publish 
their  award  in  writing  of  and  concerning  the  same,  ready  to  be  delivered 
to  the  parties,  or  if  they  or  either  of  them  shaU  be  dead  before  the 
making  of  the  award,  to  their  respective  personal  representatives  who 
shall  require  the  same ;  on  or  before  the  [  ]  day  of  [  ], 

or  on  or  before  any  other  day  not  later  than  the  [  ]  day  of 

[  ],  to  which  the  said  arbitrators  shall  by  any  writing  signed 

by  them,  indorsed  on  these  presents,  enlarge  the  time  for  making  their 
said  award  :  and  in  case  the  said  arbitrators  shall  not  make  an  award  Arbitral 
of  and  concerning  the  premises  within  the  time  limited  as  aforesaid ;  !?5t^ 
then  if  the  said  C.  D.,  his  heirs,  executors,  and  administrators,  do  and  award,  to 
shall  upon  his  and  their  part  and  behalf,  in  all  things  well  and  truly  abide 
stand  to,  obey,  abide  by,  observe,  perform,  fulfil,  and  keep  the  award,  ?^^L 
order,  arbitrament,  umpirage,  final  end,  and  determination  of  the  person 
so  by  the  said  arbitrators  to  be  chosen  and  appointed  as  umpire  as 
aforesaid;  so  as  the  said  umpire  do  make  and  publish  his  award 
or  umpirage  in  writing  [continue  as  in  Form  /.,  clauses  4,  5,  ajid  6, 

(c)  See  P.  II.  ch.  8,  s.  8,  d.  3,  p.  155,  arbitrators  by  statute. 

as  to  effect  of  award  after  revocation  (cQ  See  P.  I.  ch.  3,  a.  2,  d.  8,  p.  49, 

in  equity.    See  also  P.  IL  ch.  3,  s.  3,  as  to  submissions  by  bond. 
d.  7,  p.  160,  as  to  substituting  new 
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Submis- 
siun  to  be 
made  rule 
of  court. 


adaptiiig  them  to  the  case  of  an  umpire],  tlien  this  obligation  to  be 
void,  otherwise  to  remain  in  fall  force.  And  the  said  A.  B.  and  C.  D. 
do  hereby  consent  and  agree  that  this  submission  shall  be  made  a  nile  of 
the  Court  of  Queen's  Bench  at  the  instance  of  either  of  the  said  parties^ 
their  executors,  or  administrators.  And  it  is  further  agreed  by  and 
between  the  said  A.  B.  and  C.  D.  that  [here  add  such  of  ihe  claiues  and 
provisions  given  in  Form  I,  as  are  applicable]. 

Signed,  sealed,  and  delivered,  in  the  presence 

of  0.  P.  C.  D.  (l.  8.) 

[A,  B.  slio\dd  execute  to  G.  D,  a  similar  bond  with  a  similar  condi-^ 
Hon.] 


Condition 
of  bond  of 
submission 
without  a 
recital. 

Reference 
to  one 
arbitrator. 

Subject- 
matters 
re  f erred. 


VIII. 

[The  ho7id  the  same  as  in  the  above  precedent.] — ^The  condition  of  this 
obligation  is  such,  that  if  the  above-boauden  C.  D.,  his  heirs,  executors, 
and  administrators,  on  his  or  their  part  or  behalf,  shall  and  do  in  all 
things  well  and  truly  stand  to,  obey,  abide  by,  perform,  fulfil,  and  keep 
the  award,  order,  arbitrament^  and  final  determination  of  X.  Y.,  of 
[  1  appointed  and  named  as  well  by  and  on  the  part  and  behalf 

of  the  above-bounden  C.  D.,  as  of  the  above-named  A.  B.,  to  arbitrate, 
award,  order,  judge,  and  determine,  "  of  and  concerning  all  matters  in 
difference  between  them "  [or  more  commonly,  "  of  and  concerning  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of  actions,  suits, 
bills,  bonds,  specialities,  judgments,  executions,  extents,  quarrels,  tres- 
passes, damages,  and  demands  whatsoever,  at  any  time  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecuted,  done,  suffered, 
committed,  or  depending  by  and  between  the  said  parties  "]  ;  so  as  the 
above-mentioned  arbitrator  [cajitinue  as  in  Form  No,  /.,  clansesy  4,  5, 
and  6],  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force. 
[Add  thje  clause  to  mxiJce  the  9ubmission  a  rule  of  court,  and  such  other 
clauses  as  are  requisite,] 

Signed,  sealed,  and  delivered,  in  the  presence 

of  0.  P.  C.  D.  (i^) 


Submis- 
sion by 
bond  of  all 
matters  in 
difference 
between 
six  part- 
ners. 


[}foney  bond  hy  I).,  E,y  and  F.,  jointly  and  severally  tc  A,,  B.,  and 
C] — Whereas  the  above-bounden  D.,  E.  and  F.,  and  the  above-oamed 
A.,  B.,  and  C,  lately  carried  on  the  trade  and  business  of  [  ]  in 

partnership ;  and  whereas  divers  dificrences  and  disputes  have  arisen 
between  the  said  A.,  B.,  C,  D.,  E.,  and  F.,  with  respect  to  such  trade 
and  business,  and  the  accounts  relating  thereto ;  and  whereas  it  has  been 
agreed  to  refer  all  such  differences  and  disputes  between  the  said  patties, 


SUBMISSION?. 


739 


or  any  of  them,  to  the  award  of  X.  Y.,  of  [  ],  an  arbitrator, 

appointed  by  and  on  the  several  parts  and  behalves,  as  well  of  the  said 

D.,  E.,  and  F.,  as  of  the  said  A.,  B.,  and  C,  to  arbitrate  respecting  the 

same.     Now  the  condition  of  the  above-written  obligation  is  such,  that  Condition. 

if  the  above-bonnden  D.,  E.,  and  F.,  and  each  of  them,  their  and  each 

of  their  heirs,  executors,  and  administrators,  and  every  of  them,  shall, 

on  his  or  their  respective  parts  and  behalves;  in  all  things  well  and  tmly 

stand  to,  obey,  perform,  fulfil,  and  keep  the  award  to  be  made  by  the 

said  X.  Y.,  of  and  concerning   the   said  trade  and  dealings,  and  all  Subject 

accounts,  differences,  and  disputes  relative  thereto,  and  of  and  concern-  naattere 

ing  all  actions,  cause  and  causes  of  action,  suits,  claims,  damages,  and 

demands  whatsoever,  now  or  at  any  time  heretofore  had,  made,  moved, 

brought^  commenced,  or  depending  by  or  between  the  said  parties,  or 

any  of  them  :  so  as  the  above-mentioned  arbitrator  [continue  as  in  Fomi 

No.  /.,  clatises  4,  5,  and  6],  then  this  obligation  to  be  void,  otherwise  to 

remain  in  full  force  (e).    [Add  ths  daiise  for  making  the  suhmissian  a 

rule  of  court,  Form  /.,  dauae  8.      Add  such  other  clauses  as  vwi/  be 

advisahUy  as,  for  vnstanee,  the  clause  authorizing  the  employme7it  of  an 

accountant    See  Form  I.,  clause  42.    There  must  he  a  similar  bond  from 

A.y  B,,  and  C,  to  D.,  JK,  and  F.,  with  a  similar  co'ndition,] 


X. 

This  indenture,  made  between  A.  B.,  of  [  ],  and  C.  D.,  of  SubmiJ*- 

[  ],  of  the  first  part ;  E.  F.,  of  [  ],  of  the  second  part ;  "e^d. 

and  G.  H.,  of  [  ],  of  the  third  part. 

Whereas  diflferences  have  arisen,  and  are  depending  between  the  said  Recital* 
A.  B.  and  C.  D.,  and  the  said  E.  F.,  and  also  between  the  said  A.  B.  and 
the  said  E.  F.,  and  also  between  the  said  E.  F.  and  the  said  G.  H., 
touching  and  concerning  [here  shortly  state  the  matters] ;  and  in  order  to 
put  an  end  to  the  said  differences,  the  said  parties  have  agreed  to  refer  Agpeement 
"the  same"  [or  "all  matters  in  difference"]  to  the  award  of  X.  Y.,  to  refer. 

of[  ]. 

Now  this  indenture  witnesses,  that  they,  the  said  A.  B.,  C.  D.,  E.  F., 
and  G.  H.,  do  and  each  of  them  doth,  each  for  himself  severally  and 
respectively,  and  for  his  several  and  respective  heii's,  executors,  and 
administrators,  covenant  and  agree  with  each  otl^er,  his  heirs,  executors,  Consent 
and  administrators  respectively,  to  stand  to,  abide  by,  observe,  and  per-  *<>  abide  by 
form  the  award  and  determination  of  the  said  X.  Y.  of  and  concerning  *^*    * 
the  premises  aforesaid ;  so  as  the  above-mentioned  arbitrator  [continue 
as  in  Form  L,  clauses  4,  5,  and  6].     And  the  said  parties  do  hereby 
further  agree  that  [add  a  clause  for  maki7ig  the  submission  a  rule  of 

(e)  See  P.  L  ch.  8,  s.  2,  d.  8,  p.  49,  as  to  subm-'ssion  by  bond. 

8  B  2 
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court.  Form  J.,  dame  8,  and  other  clauses  considered  advisable'].     In 
witness  whereof  tlie  said  parties  hereto  set  their  hands  and  seals,  the 


[  ]  day  of  [  ],  in  the  year  of  our  Lord  [ 

Signed;  sealed,  and  delivered,  by  the  said 
[  ],  in  the  presence  of 


A.  B.  (l.8.) 
C.  D.  (L.S.) 
E.  F.  (L.a.) 
G.  H.  (L.S.) 


Submis- 
Hion  by 
judge's 
order. 


Award  to 
be  de- 
livered to 
personal 
represen- 
tatives. 

Power  to 

enlarge 

time. 

Death  no 
revocation. 

Costs. 


Power  to 
oxamine 
the  parties 
and  wit- 
nesses on 
oath. 

Power  to 
call  for 
books. 

Parties  to 
keep  the 
award. 

Parties  not 
to  sue. 


To  pay 
costs  for 
affected 
delay. 


XI. 

A.  B.     -J      Upon  hearing  the  attorneys  or  agents  on  both  side^,  and 
V.         >  by  their  consent,  I  order  that  this  cause  [**  and  all  other 

C.  D.  )  matters  in  difference  between  the  parties "]  be  referred  Xa> 
the  award,  order,  arbitrament,  final  end,  and  determination  of  X.  Y.,  of 
Harcourt  Buildings,  Temple,  barrister-at-law  ;  so  as  he  shall  make  and 
publish  his  award  in  writing  of  and  concerning  the  premises  ready  to  be 
delivered  to  the  said  parties,  or  to  either  of  them  ;  or  if  they  or  either 
of  them  shall  be  dead  before  the  making  of  the  said  award,  to  their 
respective  personal  representatives  who  shall  require  the  same ;  on  or 
before  the  [  ]  day  of  [  ]  term  now  next  ensuing,  or  on 

or  before  any  other  day,  to  wluch  the  said  arbitrator  shall  by  any 
writing  under  his  hand,  to  be  indorsed  hereon,  from  time  to  time 
enlarge  the  time  for  making  the  said  award.  And,  by  the  like  consent, 
I  further  order,  that  the  death  of  either  of  the  said  parties  shall  not 
act  as  a  revocation  of  the  authority  of  the  said  arbitrator ;  and  that  the 
costs  of  this  action  and  of  such  reference  (save  and  except  the  charges  of 
the  arbitmtor  and  for  the  award)  shall  abide  the  event  of  the  award,  and 
that  the  costs  and  charges  of  the  arbitrator  and  for  the  award  shall  be  in 
the  discretion  of  the  arbitrator.  And  by  the  like  consent  I  order  that 
the  said  parties,  if  examined,  together  with  their  respective  witnesses, 
shall  be  sworn  or  affirmed  before  the  said  arbitrator,  and  examined  upon 
oath  or  affirmation ;  and  that  the  said  parties  shall  produce  before  the 
said  arbitrator  all  books,  deeds,  papers,  and  writings,  relating  to  the 
matters  in  difference  between  them,  as  the  said  arbitrator  shall  require. 
And  I  do  likewise  order,  by  and  w^ith  the  like  consent,  that  the  said 
parties  shall  on  their  respective  parts  in  all  things  stand  to,  obey,  abide 
by,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  end,  and 
determination  of  the  said  arbitrator,  so  to  be  made  and  publislied  as 
aforesaid  ;  and  that  neither  of  the  said  parties  shall  bring  or  prosecute 
any  writ  of  error,  or  any  action  or  suit  at  law,  or  in  equity,  against  the 
said  arbitrator,  or  against  each  other  respectively  concerning  the  matters 
referred  by  tMs  order :  and  that  if  either  party  shall  by  affected  delay 
or  otherwise,  wilfully  prevent  the  said  arbitrator  from  proceeding  in  the 
reference,  or  from  making  his  award,  he  shall  pay  sudi  costs  aa  to  the 
Court  of  Queen's  Bench  shall  appear  just  and  reasonable.  And  by  the 
like  consent  I  do  lastly  order,  that  this  order  shall  and  may  be  made  a 
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nile  of  the  said  court,  if  the  same  court  shall  so  please.  [Tft^ese  are  tha 
comnhon  provisions  in  such  an  order,  but  they  may  be  varied  as  the  parties 
please.  It  may  he  advisable  to  add  ths  clause  for  referring  matters  hack.  Ses 
Form  /.,  clauses  16  and  38]  (/). 

[Signature  of  the  judge.] 
Dated  this  [  ]  day  of  [  J  ad.  [  ]. 


XII. 

^  B^    >      Upon  hearing  the  attorneys  on  hoth  sides,  and  for  G.  H.    SubmiB- 
V,       (  and  by  their  consent,  I  do  order,  that  a  verdict  be  entered  ?^^^  *y 
C.  D.  and  (  for  the  plaintiff,  damages  £[  ],  subject  to  the  award  order, 

^'  ^'     )  of  the  arbitrator  hereinafter  named,  who  shall  be  at  liberty  stranger 
to  order  and  direct  for  whom,  and  for  what  sum,  the  verdict  shall  be  *^*^®d. 
finally  entered  (g) :  and  tliat  it  be  referred  to  the  award,  order,  arbitra-  Verdict 
ment,  final  end,  and  determination  of  X.  Y.,  Es<i.,  barrister-at-law,  to  ^^^^'^^ 
settle  all  matters  and  differences  between  the  said  parties  to  this  action,  reference, 
and  l)etween  the  said  defendants  and  G.  H. ;  and  to  order  and  deter- 
mine what  he  shall  think  fit  to  be  done  by  either  party  respecting  the 
matters  in  dispute,  who  agree  to  be  bound  and  concluded  by  such  deter- 
mination ;  so  as  the  said  arbitrator  make  and  publish  his  award,  &c. 
[continue  as  t«  the  preceding  form]  {h). 


XIII. 

Essex    )     -A-t  the  assizes  held  at  Chelmsford,  in  and  for  the  county  of  Submw 
to  wife  )  Essex,  on  Tuesday,  the  3rd  day  of  March,  in  the  year  of  our  ^^^^  ^y 
Lord  one  thousand  eight  hundred  and  forty-six,  before   the  Right  Nigi'pri„a 
Honourable  Tliomas  Lord  Denman,   Chief  Justice  of  our  Lady  the  on  the 
Queen,  assigned  to  hold  pleas  before  the  Queen  herself ;  the  Honourable  ^"*^ 
Sir  Edward  Hall  Anderson,  Knight,  one  of  the  Barons  of  our  Lady  the 
Queen,  of  her  Court  of  Exchequer  at  Westminster,  and  others  their 
fellows  justices  of  our  Lady  the  Queen,  appointed  to  take  the  assizes 
for  the  said  county  of  Essex,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided  ; 

B.  J      It  is  ordered  by  the  court,  with  the  consent  of  the  parties,  their  Verdict 
V,  >  counsel  and  attorneys,  that  a  verdict  be  entered  for  the  plaintiff,  taken 
D. )  damages  two  thousand  pounds,  costs  forty  shillings,  but  that  such  !!LjJ^ 
verdict  shall  be  subject  to  the  award,  order  [when  the  arbitrator  is  at 
liberty  to  certify ^  add  "certificate"],  arbitrament,  final  end,  and  deter- 

(  /)  See  P.  I.  ch.  8,  b.  6,  d.  8.  p.  72,  (A)  See  P.  L  ch.  3,  a.  6,  d.  1,  p.  71, 

as  to  Bubmissions  by  judge's  orders.  and  aluo  P.  I.  cb.  2,  s.  1,  d.  7,  p.  21, 

(g)  See  P.  XL  ch.  6,  b*  3,  p.  345,  as  as  to  adding  Btrangers  to  the  cause  as 

to  entering  a  verdict.  parties  to  the  reference. 
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Power  to 
direct  ver- 
dict to  bo 
entered. 


Power  to 
order  what 
shall  be 
done. 

Death  of 
party  no 
revoca- 
tion. 

Power  to 

enlarge 

time. 

Costs  of 
cause  to 
abide 
event  ; 
costs  of 
reference 
in  discre- 
tion. 

Power  to 
amend 
record  and 
to  certify. 

Parties  and 
witnesses, 
&c.,  to  be 
sworn. 

Power  to 
call  for 
documents. 

Parties  to 

obey 

award. 

Parties  not 
to  sue. 

Party  pre- 
venting 
award  to 
pay  costs. 

Order  to  be 
made  rule 
of  oonrt. 


mination  of  X.  Y.,  Esq.,  barriater-at-law ;  who  is  hereby  empowered  to 
direct  that  a  verdict  shall  be  entered  for  the  plaintiff  or  the  defendant 
as  he  shall  think  proper  ;  and  to  whom  "  this  cause  is  "  [♦/  the  reference 
is  to  he  general  say  "  this  cause  and  all  matters  in  difference  between 
the  said  parties  are"]  hereby  referred  [if  specially  agreed  upon,  add, 
"  to  order  and  determine  what  he  shall  think  fit  to  be  done  by  either  of 
them  respecting  tlie  matters  in  dispute  '^  (i)  ] ;  so  as  the  said  arbitrator 
shall  make  and  publish  his  award  [add  ^  or  certificate  "  when  there  is  a 
poiver  to  ceHify]  in  writing  concerning  the  matters  referred,  ready  to  be 
delivered  to  the  said  parties,  or  to  either  of  them,  or  if  they  or  either  of 
them  shall  be  dead  before  the  making  of   the  said  award,  to  their 
respective  personal  representatives  who  shall  require  the  same ;  on  or 
before  the  fourth  day  of  next  Easter  Term,  or  on  or  "before  any  other 
day  to  which  the  said  arbitrator  shall,  by  any  writing  under  his  hand 
to  be  indorsed  hereon,  from  time  to  time  enlarge  the  time  for  making 
his  said  award  [add  as  above  *'or  certificate"].    And  it  is  also  ordered 
that  the  costs  of  this  cause  to  be  taxed  shall  abide  the  event  of  the  said 
award  ["  or  certificate "],  and  that  the  costs  of  the  reference  and  award 
["  or  certificate  "]  shall  be  in  the  discretion  of  the  said  arbitrator,  who 
may  direct  and  award  to  and  by  whom  and  in  what  manner  the  same 
shall  be  paid  :  and  that  the  said  arbitrator  shall  have  the  same  power 
to  amend  the  record  {j),  and  to  certify,  as  a  judge  sitting  at  Nisi  Prius 
would  have  had  upon  a  trial  of  the  said  cause.     And  it  is  also  ordered 
by  and  with  such  consent  as  aforesaid  that  the  said  parties  {k),  if  exa- 
mined shall,  together  with  their  respective  witnesses,  be  examined  upon 
oath,  and  that  the  said  parties  shall  produce  before  the  said  arbitrator 
all  books,  deeds,  papers,  and  writings  relating  to  the  matters  in  dif* 
ference  between  them,  as  the  said  arbitrator  shall  require.    And  it  is 
also  ordered  by  and  with  such  consent  as  aforesaid,  that  the  said  parties 
shall,  on  their  respective  parts,  in  all  things  stand  to,  obey,  abide  by, 
perform,  fulfil,  and  keep,  the  award,  order  ["  certificate  **],  arbitrament, 
final  end,  and  determination  of  the  said  arbitrator,  so  to  be  made  and 
published  as  aforesaid :  and  that  neither  party  shall  bring  or  prosecute 
any  writ  of  error,  or  any  action,  or  suit  at  law  or  in  equity,  against  the 
said  arbitrator  or  against  each  other  respectively,  concerning  the  matters 
referred  by  this  order :  and  that  if  either  party  sliall  by  affected  delay 
or  otherwise  wilfully  prevent  the  said  arbitrator  making  his  award  ['*  or 
certificate  "],  he  or  they  shall  pay  such  costs  to  the  other  as  the  Ck>urt 
of  Queen's  Bench  shall  thiidc  reasonable.    And  lastly,  it  is  ordered  that 
either  of  the  said  parties  shall  be  at  liberty  to  move  the  said  Court  of 
Queen's  Bench  that  this  order  may  be  made  a  rule  of  that  court ;  and 


(0  The  power  to  direct  what  to  be 
done,  though  often  inserted  in  the 
printed  forms  of  reference,  is  not  one 
of  the  usual  "terms.''  See  P.  I. 
oh.  8,  s.  6,  p.  76. 

{j)  See  P.  II.  ch  4,  w,  1,  d.  18, 
p.  200,  as  to  amending  the  record. 


(k)  Since  parties  are  by  law  in  most 
cases  now  entitled  to  give  evidence  on 
their  own  behalf,  it  seems  that  it 
should  not  be  left  to  the  judgment  of 
the  arbitrator  whether  he  will  exa* 
mine  them,  as  it  was  in  the  old  fona. 
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that  in  the  event  of  either  of  the  said  parties  disputing  the  validity  of  Court 
the  award  ["or  certificate"]  so  to  be  made  and  published  as  aforesaid,  ^f^^V^j^ 
or  moving  the  said  court  to  set  aside  the  same  or  any  part  thereof,  the 
said  Court  of  Queen's  Bench  shall  have  power  to  remit  the  matters  hereby 
referred,  or  any  of  them,  to  the  reconsideration  and  determination  of  the 
said  arbitrator,  when  and  so  often  as  the  said  court  shall  see  fit  (Q. 

By  the  Court.  B.  D.,  Associate. 


XIV. 

**  Middlesex "  \     At  the  sitting  of  Nisi  Prius,  held  "  at  Westminfiter ''  Com- 

or  «  Lon-    [  [or  "  at  the  Guildhall  in  and  for  the  City  of  London"}  ^^%^ 

don  "]  to  wit.  )  on  the  [  ]  day  of  [  ],  in  the  [  ]  order  of 

year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  Nisi  Prius 

of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  ^K}^^  • 

of  the  Faith,  and  in  the  year  of  our  LokI  [  ],  before,  &c^  Middlesex 

or  London. 


XV. 

"  Before  the  Richt  Honourable  Thomas  Lord  Denman,  Chief  Justice  Style  and 
of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  her-  ^l^ 
self."  judges. 

[Or  "  Before  the  Honourable  Sir  William  Wightman,  Knight,  one  of 
the  Justices  of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the 
Queen  herself.*'] 

[Or  "Before  the' Right  Honourable  Sir  Nicholas  Conyngham  Tindal, 
Knight,  Chief  Justice  of  our  Lady  the  Queen,  of  her  Court  of  Common 
Pleas.''] 

[Or  "Before  the  Honoui-able  Sir  Thomas  Coltman,  Knight,  one  of  the 
Justices  of  our  Lady  the  Queen,  of  the  Bench."] 

[Or  "Before  the  Right  Honourable  Sir  Frederick  Pollock,  Knight, 
Chief  Baron  of  our  Lady  the  Queen;  of  her  Court  of  Exchequer."] 

[Or  "  Before  the  Honourable  Sir  Samuel  Martin,  Knight,  one  of  the 
Barons  of  our  Lady  the  Queen,  of  her  Court  of  Exchequer."] 


XVL 

[Commence  as  in  the  preceding  fon^is.] 

B.  \      It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties^  Order  of 
V.  ( their  counsel  and  attorneys,  that  the  last  juryman  sworn  and  im-  reference, 
■^*  )  pannelled  in  this  cause  be  withdrawn  out  of  the  pannel,  and  that  %li^^ 
this  cause  and  all  matters  in  difference  be  referred,  &c. .  drawn. 

(I)  See  P.  I.  oh,  8,  b.  6,  d.  4,  p.  72,     cular  clauses,   see  the  notes   to  the 
as  to  BubroiBsions  by  order  of  Nisi    clauses  in  Form  I. 
Prius ;  and  for  titie  effect  of  the  parti- 
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Order  of 
refe^nce 
of  cross 
actions. 


XVII. 
[Commence  as  in  Forms  XIIL  or  XIV,] 


A.  B. 

V. 

CD. 


It  is  ordered  by  the  court,  by  and  with  the  consent  of  the 
parties,  their  counsel,  and  attorneys,  that  in  each  cause  a  ver- 
O  i)'  y^^^^  ^  entered  for  the  plaintiff,  damages  mentioned  in  the 
\^  '  several  declarations,  but  that  such  verdicts  shall  be  subject  to 
A.  B.  J  the  award,  &c.,  [as  in  Form  XIIL],  who  is  hereby  em- 
powered to  direct  that  a  verdict  be  entered  for  the  plaintiff  or  the 
defendant  in  each  cause  as  he  shall  think  proper,  and  to  whom  these 
causes  and  all  matters  in  difference  between  the  said  parties  are  hereby 
referred.  [Continue  as  in  Form  XIII.^  substituting  "  causes ^*/or  **  cause  " 
wherever  the  word  occurs.] 


Order  of 
reference, 
stranger 
added. 


XVIII. 

[Commence  as  before  in  Forms  XIIL  or  XIV,,  as  far  as  the  name  of 
the  arbitrator] — ''to 'whom  this  cause  and  all  matters  in  difference 
between  the  parties  to  the  same,  and  E.  F.,  or  any  of  them,  are  hereby 
referred  to  order,"  &c.  [Continue  as  in  Form  XIIL,  taking  care  to 
add  a  clause  for  maJting  the  order  of  reference  a  rule  of  court.  See  Form  /., 
clause  8.] 


Order  of 
reference 
to  state  a 
special 
case. 

To  be 
made  a 
special 
verdict. 

Death  no 
revocation. 

Power  to 

enlarge 

time. 

Power  to 
examine 
on  oath. 


Power  to 


XIX. 

[Commence  as  in  Forms  XIIL  or  XIV,] 

P.  "i  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties, 
V,  >  their  counsel,  and  attorneys,  that  the  jury  find  a  verdict  for  the 
D.  .)  plaintiff,  damages  £4  4s.,  and  costs  forty  shillings ;  subject  to  the 
statement  of  the  facts  in  a  special  case  by  X.  Y.,  Esq.,  barristcr^at-law, 
for  tlie  opinion  of  the  Court  of  Queen's  Bench ;  with  liberty  to  either 
party  to  turn  it  into  a  special  verdict ;  so  as  the  said  X.  Y.  do  publish 
the  special  cose  ready  to  be  delivered  to  the  said  parties,  or  either  of 
them  ;  or  if  they,  or  either  of  them,  shall  be  dead  before  the  making  of 
the  said  special  case,  to  their  respective  personal  representatives^  re- 
quiring the  same ;  on  or  before  the  fourth  day  of  Hilary  Term  next ; 
with  liberty  for  the  said  X.  Y.,  under  his  hand  in  writing  at  the  foot 
hereof,  to  enlarge  the  time  for  making  the  said  special  case. 

And  it  is  also  ordered  by  the  like  consent,  that  the  said  X.  Y.  shall  be 
at  liberty,  if  he  shall  think  fit,  to  examine  the  witnesses  to  the  facts  in 
this  suit  upon  oath  ;  and  for  that  purpose  the  said  witnesses  to  be 
examined  before  the  said  X.  Y.  touching  the  matters  to  be  stated  akall 
be  sworn  before  the  said  X.  Y. ;  and  that  the  said  parties  shall  produce 
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before  tlie  said  arbitrator  all  such  books,  deeds,  papers,  and  writings  in  call  for 

their  or  either  of  their  custody  or  power  relating  to  the  matters  in  dif-  documents, 
ference,  as  the  said  X.  Y.  shall  think  fit  to  require. 

It  is  likewise  ordered  by  and  with  the  like  consent,  that  the  costs  of  Costs  of 

the  special  jury  shall  abide  the  event.  iu^*^ 

It  is  further  ordered  by  the  like  consent,  that  if  either  of  the  said  costs  for 

parties  shall,  by  affected  delay  or  otherwise,  wilfully  prevent  the  said  preventiag 

X  Y.  from  drawing  up  the  said  special  case,  or  shall  not  attend  after  ^P^^ial 
reasonable  notice,  and  without  such  excuse  as  the  said  X.  Y.  shall  be 

satisfied  with,  and  adjudge  to  be  reasonable  ;  then  the  said  X.  Y.  may  Poi^'er  to 

proceed  ex  parte,  and  the  party  occasioning  the  delay  shall  pay  to  the  P"x»ed 
other  such  costs  as  the  said  court  shall  think  reasonable  and  just  parte. 

And  lastly,  it  is  ordered  that  the  said  court  of  our  said  Lady  the  Order  to 

Queen  before  the  Queen  herself  may  be  prayed,  that  this  order  may  be  *'®  ™^® 

made  a  rule  of  the  same  court.  court. 
By  the  Court.                                              T.  D., 

Clerk  at  the  sittmgs  of  Nisi  Prins. 


XX. 

[Cominence  as  in  an  order  of  reference  at  ^^isi  Priiis,    See  Forms 

XIII.  and  XIV.-] 


The  Queen  on  the 
prosecution  of 


It  is  ordered   by  the   court,  by  and  with   the  Order  of 
consent  of  the  prosecutors  and  defendants,  their     ^  f'??*? 


A.  B.  and  another  }■  counsel  and  attorneys,  "  that  the  jurors  be  dischai'ged  ment. 

against  C.  D.  and    from  giving  a  verdict"  [or  **  that  a  verdict  of  guilty  Jurors  dis- 

twelve  others.     J  be  entered  against  the  defendants  **],  subject  to  the  charged,  or 

award,  order,  arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  ^®^**^'  °f 

barrister-at-law  \when  a  loerdict  of  guilty  lias  been  entered,  add,  "  who  is  subject  to 

hereby  empowered  to  order  the  verdict  of  guilty  to  be  set  aside,  and  a  award, 
verdict  of  not  guilty  to  be  entered  insteatl  thereof,  on  behalf  of  all,  or 
any  of  the  defendants,  and"],  to  whom  all  matters  in  difference  between 
the  prosecutors  and  the  defendants,  or  any  or  either  of  them,  are  hereby 

referred.    [Continue  as  m  Form  XIII,']    And  it  is  also  ordered,  that  Costs  of 

the  costs  of  the  prosecution  and  defence,  and  of  the  reference  and  awaixl,  £"*^nd 

shall  be  in  the  discretion  of  the  said  arbitrator,  who,  &c.  [ewitinue  as  in  defence. 
Form  XIIL], 


XXI. 

In  the  "  Queen's  Bench  *'  [or  "  Common  Pleas,*'  or  Submis- 

"  Exchequer  of  Pleas  '*].  sion  by 

Monday,  the  [  ]  day  of  [  1  a.d,  [  ]  (m).     ^  °^ 

<m)  By  the  Beg.  Gren.  H.  T.  1853,  year,  on  which  the  same  is  drawn  up« 
r.  149,  "  every  rule  of  court  shall  be  without  reference  to  any  other  time  or 
dated  the  day  of  the  week,  month,  and     date." 
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Costs. 


A.  B.) 
CD.  J 


A.  B.  1     Upon  hearing  Mr.  [  ]  of  connsel  for  the  pkintiff, 

and  Mr.  [  ]  of  counsel  for  the  defendant,  and  by 

their  consent,  it  is  ordered,  that  all  matters  in  difference  ^in 
this  cause  "  [or  *^  between  the  parties  in  this  cause,"  as  the  case  may  &f ] 
be  referred  to  the  award,  order,  arbitrament,  final  end,  and  determina- 
tion of  X.  y.,  Esq.,  barrister-at-law ;  so  as,  &c.  \ae  in  Fc/rv^  No.  /., 
clauses  4,  5,  and  6].  And  by  the  like  consent,  as  aforesaid,  it  is  further 
ordered,  that  the  costs  of  the  cause  shall  abide  the  event  of  tlio  said 
award,  and  that  the  costs  of  the  reference  and  of  this  rule  shall  be  in 
the  discretion  of  the  said  arbitrator.  [Instead  of  this  daussy  any 
suitable  variation  of  Form  /.,  clauses  20,  80,  or  31,  may  be  adopted,] 
And  that  [here  add  such  other  claiises  as  are  deemed  advisable.  See 
Form  J.]  (n). 

By  the  Court 


Order  in 
Chancery, 
referring  a 
suit  and 
all  matters 
in  differ- 
ence. 


To  two 
arbitrators 
and  an 
umpire. 


Master  of  the  Rolls. 


XXII. 

Thursday,  the  [  ]  day  of  [  J  in 

the  eleventh  year  of  the  reign  of  her  Mi^'esty 
Queen  Victoria,  1848. 


Between 


Power  to 
enlarge. 


exhibited  his  bill  in  this  court  against  the  defendant,  he  appeared  thereto, 
and  [state  briefly  the  stage  of  the  proceedings] ;  that  the  parties  have 
agreed  to  refer  all  matters  in  difference  between  them  to  the  arbitration 
of  X.  y.  and  U,  V.,  Esquires,  barristers-at-law.  And  therefore  it  was 
prayed  that  the  same  may  be  referred  accordingly.  Whereupon,  and 
upon  hearing  Mr.  F.,  of  counsel  for  the  defendant,  who  consented  thereto, 
this  court  doth  by  consent  order,  that  this  suit  and  all  matters  in  differ- 
ence between  the  parties,  be  referred  to  the  award,  arbitrament,  final 
end,  and  determination  of  the  said  X.  y.  and  U.  V, ;  who  are  to  make 
their  award  in  writing  on  or  before  the  [  ]  day  of  [  ],  to 

be  delivered  to  the  said  parties,  or  either  of  them,  who  shall  require  the 
same  ;  but  in  case  the  said  X.  y.  and  U.  Y.  shall  not  be  able  to  agree 
concerning  the  making  of  the  said  award,  then  and  in  such  case,  by  the 
like  consent,  it  is  ordered  that  they  be  at  liberty  to  choose  a  third  person 
as  an  umpire,  who  is  to  make  his  umpira^  on  or  before  the  [  1 

day  of  [  ],  to  be  delivered  to  the  said  parties,  or  either  of  them, 

who  shall  require  the  same  ;  which  is  to  be  final  and  conclusive  between 
the  parties. 

And  in  cose  the  said  arbitrators  shall  not  bo  able  to  make  their 
award,  or  the  said  umpire  his  umpirage,  by  the  time  aforesaid,  then 


(n)  Sec  P.  L  oh.  8,  8.  6,  d.  2,  p.  72,  as  to  Bubmisaions  by  mle  of  court. 
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such  enlargement  of  the  time  for  making  and  publlBhing  the  said  awaid 
or  umpirage  is  to  be  made,  as  the  said  arbitrators  or  umpire  shall  certify, 
and  this  court  deem  reasonable.    And  by  the  like  consent,  it  is  ordered  witneaaea 
that  all  and  every,  or  any  of  the  parties  to  this  cause,  and  all  and  every,  examined 
or  any  witness  or  witnesses  to  be  by  them  or  any  of  them,  respectively  ^'^/"J®""" 
produced  (if  required  by  the  said  arbitrators  or  umpire,  or  any  of  the 
parties),  be  examined  upon  interrogatories,  as  the  said  arbitrators  or 
umpire  shall  direct ;  being  first  sworn  before  one  of  the  masters  of  this 
court,  or  before  a  master  extraordinary ;  and  that  all  books,  vouchers, 
papers,  and  writings,  in  the  custody  or  power  of  the  said  parties  respec- 
tively, relating  or  touching,  or  in  any  wise  concerning  the  matters  in 
difference,  be  produced  to  the  said  arbitrators  or  umpire.    And  by  the 
like  consent  the  coats  of  this  suit,  and  of  this  reference  and  relating 
thereto^  are  to  be  at  the  discretion  of  the  said  arbitrators  or  umpire.    And 
by  the  like  consent  neither  the  plaintiff  nor  defendant  is  to  prosecute 
any  action  at  law,  or  suit  in  equity,  or  commence  any  suit  whatever 
against  each  other,  or  against  the  arbitrators  or  umpire,  of  and  concerning 
the  premises  so  as  aforesaid  referred.    And  by  the  like  consent  it  is  Award 
ordered,  that  either  of  the  parties  be  at  liberty  to  apply  to  this  court  to  JJ*J      , 
have  the  award  or  umpirage,  to  be  made  in  pursuance  of  this  reference,   of  court, 
made  an  order  of  this  court  (o). 


XXIII. 

[After  stating  the  title,  proceed] — ^his  lordship  doth  order,  by  consent  Snbmis- 
of  the  Attorney-General,  and  of  the  relators  and  plaintiffs,  and  of  the  ^^  ^^ 
defendants,  that  the  said  causes  and  all  matters  in  difference  between  Ohancery 
the  said  parties,  respecting  the  subject-matters  of  the  information  in  the  of  charity 
said  causes  mentioned,  be  referred  to  the  award  of  X.  Y.,  of  [  ],  •'"*>  *^ 

barrister-at-law  ;  with  liberty  for  him  to  consider  and  determine,  as 
the  Attomey-Gteneral  might  have  done,  whether  the  supplemental  in- 
formation be  properly  filed  and  be  properly  framed ;  with  power  for 
him  to  direct  what  is  proper  to  be  done  between  the  parties  in  the 
premises ;  so  as  the  said  X.  Y.  make  his  award  on  or  before  the  first 
day  of  Easter  Term,  1838,  to  be  delivered  to  the  parties  in  the  said 
suits,  or  any  of  them,  who  shall  require  the  same  ;  with  power  to  the 
said  X.  Y.  to  enlarge  the  time  for  making  his  said  award.  And  by  the 
like  consent,  it  is  ordered  that  the  costs  of  the  said  suits,  and  of  the 
reference^  and  relating  thereto,  shall  be  in  the  discretion  of  the  said 
arbitrators.  And  by  the  like  consent,  it  is  ordered  that  the  death  of 
any  of  the  said  parties  shall  not  operate  as  a  revocation  of  the  authority 
of  the  said  arbitrator,  but  that  his  award  shall  be  delivered  to  the  per- 
sonal representatives  of  the  deceased  party  or  parties ;  and  none  of  the  Parties  not 
said  parties  shall  be  at  liberty  to  revoke  or  determine  the  reference  at  liberty 
hereby  mode,  &c.  *o  "^^^^^e. 

(o)  See  P.  I.  ch.  3,  a.  7,  d.  1,  p.  92,      See  Lee  v,  Austen,  V.-C.  of  Engl.,  5 
as  to  submissions  of  a  suit  in  equity.       Aug.  1848,  E.  D.  C.  Beg. 
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XX[V. 

Demand  of      Whereas  I,  A.  B.,  of  [  ],  received  notice  in  wiiting  from  the 

arbitration  «  [  ]  Railway  Company*'  [or  the  promoters  of  the  piibiic  under- 

i^nsation  ^^^''^9f  nami'iig  them  by  their  proper  titW],  that  they  required  for  the 
under  the  purposes  of  their  "railway"  [or  other  piiblic  undertaking]  the  lands 
I^^J^^i*  and  tenements  specified  in  the  said  notice,  comprisinj;  the  lands  and 

I*  1  An  BAfi| 

Consolida-  tenements  specified  in  the  underwritten  schedule,  and  that  they  were 

tion  Act.  willing  to  treat  for  the  purchase  of  the  same,  and  tliat  they  intended 

Recital :  to  take  the  same  pursuant  to  the  powers  given  them  by  certain  Acts  of 

notice  Parliament  (p).    And  whereas  the  said  "  company  '*  [or  the  promoters] 

required.  ^^^^  oflfered  me  the  sum  of  £  [  ],  and  no  more,  as  the  purchase- 

Amount  of  i^^<>i^^y  <^d  compensation  for  my  interest  in  the  lands  and  tenements  so 

oompenea-  intended  to  be  taken,  and  for  the  damage  that  may  be  sustained  by  me 

^^^  ,  by  reason  of  the  execution  of  tlie  works  connected  with  the  said  **  rail- 
offered. 

way''  [or  otfier  pxiblic  undertaJcing],    And  whereas  I  am  not  satisfied 

with  that  amount,  and  do  not  agree  to  receive  and  accept  the  same  as 
Dispute       sufficient  compensation,  and  a  dispute  has  arisen  between  me  and  the 
respecting    ^^  «  railway  company  "  [or  otiier  promoters]  respecting  the  same,     [/f 
no  sum  have  been  offered  by  the  promoters^  leave  out  the  above  paragraph 
and  say,  "  and  whereas  a  dispute  has  arisen  between  me  and  the  said 
*  railway  company'  (or  other  promoters)  respecting  the  amount  of  pur- 
chase-money and  compensation  to  be  paid  me  for  my  interest  in  the 
said  lands  and  tenements,  and  for  the  damage  that  will  be  sustained  by 
me  by  reason  of  the  execution  of  the  works  connected  with  the  said 
<  railway'  (or  other  widertakingy*].    And  whereas  the  said '<  company  " 
[or  the  pramot-ers]  have  not  yet  issued  their  warrant  to  the  sheriff  to 
Statement    summon  a  jury  in  respect  of  such  lands  : — ^I  hereby  state,  that  I  am 
?^  th**^^**    interested  in  the  lands  and  tenements  set  out  and  described  in  the  first 
lands.  division  of  the  said  schedule,  as  tenant  in  fee  simple,  and  in  the  lands 

and  tenements  set  out  and  described  in  the  second  division  of  the  said 
schedule,  as  tenant  for  years  of  the  same,  under  a  lease  from  H.  K.,  of 
[  ]»  for  fourteen  years  from  "  Michaebnas  Day,  a.d.  1841 "  [or 

as  the  case  ma^  be,  taking  care  to  show  the  interest  and  the  length  of  the 
Amount  of  ^^.^  unexpired].    And  I  claim  in  respect  of  such  my  interest  in  the  said 
^mpensa-    ^^^^g  g^^^  tenements  the  sum  of  £  [a  siim  exceeding  fif^  poundsj^  as 
claimed.       purchase-money  and  compensation  ;  regard  being  to  be  had  not  only  to 
the  value  of  the  lands  and  tenements  so  intended  to  be  taken,  but  also 
to  the  damage,  which  I  shall  sustain  by  reason  of  the  severing  of  Uie 
lands  and  tenements  intended  to  be  taken  from  my  other  lands  and 
tenements,  or  otherwise  injuriously  affecting  such  other  lands  and  tene- 
ments by  the  exercise  of  the  powers  of  the  Acts  above  referred  to,  or  of 
Demand  of  any  Acts  incorporated  therewith.    And  I  hereby  give  notice  to  the  said 
arbiti*a-       u  company ''  [or  promoters]  that  I  desire  to  have  the  amount  of  such 
**^^  compensation  settled  by  aibitration,  pursuant  to  the  provisions  of  the 

Lands  Clauses  Consolidation  Act,  1845.*    And  I  request   the   said 

(p)   See   P.  I.   ch.  3,  a.   7,  d.  6,     Lands    Clauses    Consolidation    Act, 
pw  95,  as  to  submissions  under  the     1845. 
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**  company "  [or  promoters]  to  concur  with  me  in  the  appointment  of  a  Bequest- 
single  arbitrator,  and  failing  such  concurrence,  to  nominate  and  appoint  ing  pro- 
an  arbitrator  on  their  part,  to  whom,  together  with  an  arbitrator  to  be  jjl^^t  ^^ 
appointed  and  nominated  bj  me,  the  dispute  respecting  the  amount  of  arbitrator, 
such  compensation  shall  be  referred.    [Instead  of  tke  concluding  words 
of  this  form,  after  the  *  there  often  follows  an  appointment  of  an  arbi- 
trator by  the  landowner.     It  may  he  in  these  words :  "  and  I  do  hereby  Appoint- 
appoint  A.  B.  of  [  ],  to  be  the  arbitrator  on  my  part  to  settle  ment  of 

and  determine  the  amount ,  of  the  purchase-money  and  compensation  ^  ^' 

to  be  paid  to  me  by  the  said  *  company '  {or  promoters)  in  respect  of  my 
said  interest  in  the  aforesaid  lauds  and  tenements  so  intended  to  be 
taken,  and  I  request  the  said  '  company '  (or  prom>oters)  to  nominate  and 
appoint  an  arbitrator  on  their  part "]  (^). 

The  [  ]  day  of  [  ],  a.d.  [  ]. 


A.  B. 


To  **  the  [  ]  Railway  Company  "  [or 

thu  promoters  of,  ti&c.,  as  the  case  m^y  be]. 
Schedule  [here  specifically  describe  tlie  lands]. 


XXV. 

(r)  Whereas  I,  A.  B.,  am  '^  the  owner  in  fee  of  a  certain  messuage  and  Demand  of 
premises,  called  [  \  with  the  appurtenances  "  [or^  "  possessed  »rDitration 

of  a  certain  farm  and  premises,  with  the  appurtenances,  called  [  \  oompenBa- 

for  the  residue  yet  unexpired  of  a  term  of  fourteen  years,  from  Michael-  tion  for 
mas,   1841"].    [Or  otherwise  describe  the  particular  premises,  and  the  P^^l^^ly 
interest  of  the  party\  situate  at  [  ],  in  the  parish  of  [  \  making  a 

in  the  county  of  [  ].     And  whereas  my  said  lands  and  premises  railway, 

have  been  injuriously  affected  by  the  execution  of  the  works  of  the  [here 
state  tlie  name  of  Hie  railway  or  other  public  undertaldng]  in  the  manner 
following,  that  is  to  say  [here  state  shortly  the  nature  of  the  i7ijury]. 
And  whereas  I  am  entitled  to  compensation  in  respect  of  such  injury. 
And  whereas  you  [the  railway  company  or  the  promoters]  have  not 
made  me  satisfaction  for  the  same  : — I  hereby  give  you  notice,  that  I 
claim  the  sum  of  £  [a  swm  exceeding  fifty  pounds]^  as  compensation  for 
the  aforesaid  injury  ;  and  that  imless,  within  twenty-one  days  after  the 
receipt  of  this  notice,  you  pay  the  said  amount,  or  enter  into  a  written 
agreement  to  pay  the  same,  I  desire  to  have  the  amount  of  such  com- 
pensation settled  by  arbitration,'*^  and  request  you  to  concur  with  me  in 
the  appointment  of  a  single  arbitrator,  or  to  appoint  an  arbitrator  ou 
your  part,  to  whom,  together  with  an  arbitrator  to  be  appointed  by  me, 
the  question  as  to  compensation  shall  be  referred.   [If  tlie  party  appoint 

{q)  Before  appointing  an  arbitrator  Yates  v.  Mayor  of  Blackburn,  29  L.  J. 

and  calliDg  on  the  promoters  also  to  Ex.  447;  S.  C.  6  H.  &  N.  61. 
appoint  one,  an    attempt  should  be         (r)  See  8  &  9  Yict  c  18,  s.  68, 
nuide  to  agree  on  a  single  arbitrator: 
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an  arbitrator  at  oiice  he  matf,  instead  of  the  concludiiig  words  after  <^ 
star*,  insert  the  appointment  as  in  the  last  form,] 

The  [  ]  day  of  [  \  a.d.  [  \ 

A-B. 
To  [the  railway  company  or  other  promoters]. 


Appoint- 
ment of 
arbitrator 
tinder  the 
LandB 
ClatiBes 
Consolida- 
tion Act. 

Hecital, 
notice 
lands 
required. 


Compensa- 
tion 
offered, 
refused. 

Demand  of 
arbitra- 
tion. 


Appoint- 
ment of 
arbitrator 

Subject- 
matter  of 
reference. 


XXVI. 

Whereas,  under  the  provisions  of  the  North  Staffordshire  Bidlvay 
(Pottery  line)  Act,  1846,  and  the  North  Staffordshire  Railway 
(Chumet  Valley  line)  Act,  1676,  and  of  certain  other  Acts  incorporated 
therewith,  the  North  Staffordshire  Railway  Company  are  entitled  to  take, 
and  have  given  due  notice  in  writing  to  Messrs.  J«  H.,  3.  B.,  and  J.  G., 
of  [  ],  in  the  county  of  Stafford,  coalmasters,  that  they  require 

for  the  purpose  of  the  railway  part  of  certain  wharf,  land  and  tenements, 
situate  in  the  parish  of  Stoke-upon-Trent,  in  the  said  county  ;  in  which 
the  said  Messrs.  H.  J.,  S.  B.,  and  J.  G.  are  interested  [state  the  interest] : 
which  said  land  and  tenements  are  specifically  described  in  the  said 
notice,  and  also  in  the  ''  imderwritten  "  [or  ''  annexed"]  schedule ;  and 
whereas  the  said  company  have  offered  to  the  said  Messrs.  J.  H.,  S.  R,  and 
J.  G.,  the  sum  oi  £[  ]^  as  compensation  in  respect  of  the  said 

land  and  tenements  ;  and  whereas  the  said  Messrs.  J.  H.,  S.  R,  and  J.  G. 
are  not  satisfied  therewith,  and  have  jequired  that  the  amount  of  such 
compensation  should  be  determined  by  arbitration  {$) ;  now  these 
presents  witness,  that ''  the  said  North  Staffordshire  Railway  Company  " 
[or,  ^  the  said  Messrs.  J.  H.,  S.  B.,  and  J .  G.'^  pursuant  to  the  provisions 
of  the  said  recited  Acts,  and  of  the  Lands  Clauses  Consolidation  Act) 
1845,  and  of  the  other  Acts  incorporated  with  the  said  recited  Acts,  do 
hereby  appoint  "  G.  M^D.  of  [  ],  in  the  said  county,  mining 

agent "  [or,  "  J.  H,  B.,  of  [  ],  in  the  said  county,  surveyor  "J  to 

be  an  arbitrator  to  settle  and  determine  the  amount  of  purchase  money 
and  compensation  to  be  paid  by  the  said  North  Staffordshire  Railway 
Company  to  the  Boid  Messrs.  J.  H.,  S.  B.,  and  J.  G.^  in  respect  of  their 
interest  in  the  said  land  and  tenements  so  intended  to  be  taken  as  afore- 
said, and  for  the  damage  that  may  be  sustained  by  them  by  reason  of 
the  execution  of  the  works  of  the  said  railway ;  regard  being  bad  by  the 
said  arbitrator  not  only  to  the  value  of  the  land  and  tenements  so  in* 
tended  to  be  taken,  but  also  to  the  damage,  if  any,  to  be  sustained  by 
the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  by  reason  of  the  severing  of  the 
land  and  tenements  so  intended  to  be  taken  from  the  other  lands  and 
tenements  of  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  or  otherwise 


(<)  See  P.  I.  ch.  8,  s.  7,  d.  6,  p.  96,     Clauses  Consolidation  Act,  1845. 
as  to  BubmiflsionB  under  the  Lands 
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injurioiLsIy  affecting  sucli  other  lands  and  tenements  by  the  exercise  of 
the  powers  of  any  of  the  said  Acts. 

Dated  this  [  ]dayof[  1  a.d.  [  ]. 

W.  T.  C. )  Directors  of  the  North  Staffordshire 
J.  R.    )         Railway  Company. 
[Or,  0.  P.,  Secretary  of  the  North  Staffordshire 
Railway  Company.] 
[Or,  when  the  appointment  is  by  the  landavmera.]  J.  H. 

S,  B. 
J.  G. 
Schedule  to  the  above.  Schedule. 

[Here  specifically  describe  the  premises  to  be  taken.] 


XXVIL 

In  pursuance  of  the  provisions  of  the  East  and  West  India  Docks  Appoint- 
and   Birmingham   Junction   Railway  Act,  1846,  and   of  the  Lands  meat  of 
Clauses  Consolidation  Act,  1845,"  incorporated  therewith  ;  the  East  and  ^y  ^^  ^^^^ 
West  India  Docks  and  Birmingham  Junction  Railway  Company,  do,  by  way  com- 
this  writing  undel^  the  hand  of  their  secretary,  nominate  and  appoint  PJ"^?  under 
£.  F.,  of  [  ^land  surveyor,  to  be  the  arbitrator  on  their  behalf  Qiames 

in  a  question  of  disputed  compensation,  to  be  made  by  the  said  company  CoiiBolida- 
to  J.  L.,  of  [  ],  in  the  county  of  Middlesex,  for  his  interest  [here  ^^^^  ^^^' 

state  the  interest  tJtus,  *'  as  tenant  in  fee  simple  in  possession  ;'^  or  **aa 
tenant  under  a  lease  for  seven  years  to  expire  at  Michaelmas,  1860  ; " 
or  as  the  case  may  be\  in  the  lands  and  hereditaments  specified  in  the 
schedule  hereunder  written  (which  are  required  to  be  purchased  by  the 
said  company),  and  for  the  damage  to  be  sustained  by  the  said  J.  L.  in 
the  execution  of  the  works  of  the  said  railway. 

Dated  the  [  ]  day  of  [  \  one  thousand  eight  hundred 

and[  ]* 

H,  C, 
Secretary  to  the  said  company. 

Schedule  above  referred  to. 

A  piece  or  parcel  of  land  as  now  staked  and  set  out  for  the  purposes 
of  the  before-mentioned  railway  ;  together  with  all  houses,  buildings, 
timber  and  other  trees,  hedges,  fences,  ways,  rights^  members,  and 
appurtenances  thereto  belonging,  situate  and  being  in  the  parish  of  St. 
John,  South  Hackney,  in  the  county  of  Middlesex ;  and  containiufi- 
by  admeasurement  one  acre  two  roods  and  nineteen  perches,  or  there- 
abouts, be  the  same  a  little  more  or  less,  being  part  of  several  closes  or 
parcels  of  land  and  hereditaments  comprised  in  the  plan  of  the  said 
railway,  deposited  with  the  clerk  of  the  peace  for  the  county  of  Mid* 
dlesex,  and  referred  to  by  the  before-mentioned  Act  of  Parliament,  and 
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described  in  the  book  of  reference  deposited  witli  the  said  plan,  and 
also  referred  to  by  the  said  Act  as  under. 

Pariah  of  St.  John,  South  Hackney,  in  the  county  of  Middlesex. 


No.  on  Plan. 

( 
Description  of  Owner  or  Reputed 
Property.                Owner. 

1 
Lessee. 

OocQpier. 

35 

Pasture. 

The  Rt'v.  T.  M. 
and  J.  L. 

J.L. 

Appoint- 
ment of 
single  arbi- 
trator to 
act  for 
both  par- 
ties, the 
promoters 
refusing  to 
appoint  an 
arbitrator. 

Recital, 
notice 
lands 
required. 

Dispute  as 
to  amount 
of  compen- 
sation. 


Notice 
demanding 
arbitration 
and  ap- 
pointment 
of  arbitra- 
tor. 


XXVIII. 

Whereas  the  "  [  ]  Railway  Company  "  [or  other  promoters  a» 

iJie  cdiae  may  be],  lately  gave  me  notice  in  writing  that  they  required  to 
take,  for  the  purposes  of  their  "  railway  "  [or  other  invdertaiiiuf,  foUowwg 
the  terms  of  notice],  certain  lands  and  tenements  specified  in  the  said 
notice,  and  it  the  underwritten  schedule. 

And  whereas  a  dispute  arose  between  me  and  the  said  **[  ] 

Railway  Company ''  [or  the  promoters]  respecting  the  amount  of  purchase- 
money  and  compensation  to  be  paid  to  me  by  them,  for  my  interest 
[state  the  interest  as  in  the  previous  form]  in  the  said  lands  and  tenements, 
and  for  the  damage  that  might  be  sustained  by  me  by  reason  of  the  exe- 
cution of  the  works  of  the  said  "railway"  [or  other  undertai-ing] ; 
regard  being  to  be  had,  not  .only  to  the  lands  and  tenements  so  intended 
to  be  taken,  but  also  to  the  damage,  if  any,  to  be  sustained  by  me,  by 
reason  of  the  severing  of  the  lands  and  tenements  so  intended  to  be 
taken  from  my  other  lands  and  tenements,  or  otherwise  injuriously 
affecting  such  other  lands  and  tenements  by  the  exercise  of  the  powers 
given  them  by  the  Lands  Clauses  Consolidation  Act,  1845,  or  by  their 
special  Act,  or  by  any  Act  incorporated  therewith. 

And  whereas,  before  they  issued  their  warrant  to  the  sheriff  to  summon 
a  jury  in  respect  of  such  lands  and  tenements,  I  served  them  with  a 
notice  in  writing,  signifying  my  desire  to  have  the  amount  of  such  com- 
pensation settled  by  arbitration,  and  stated  in  such  notice  the  interest  in 
respect  of  which  I  claimed  compensation,  and  the  amount  of  compensa- 
tion which  I  claimed,  and  requested  them  by  such  notice  to  appoint  an 
arbitrator  to  determine  such  dispute,  and  stated  in  such  notice  the  matter 
required  to  be  referred  to  arbitration.  And  whereas  I  appointed  J.  H.  B., 
of  [  ],  to  be  an  arbitrator  to  determine  such  dispute,  and  notified 

such  appointment  to  the  said  "  company  *'  [or  "  promoters  "].  And 
whereas  the  space  of  fourteen  days  has  elapsed  since  the  said  dispute 
arose,  and  since  the  service  of  the  aforesaid  request  in  writing,  and  since 
the  appointment  by  me  of  such  arbitrator,  and  the  notification  thereof 
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to  tlie  "  company  "  [or  "  promoters  "]  ;  and  the  said  "  company "  [or 
"promoters"] have  failed  to  appoint  an  arbitrator  : — I  now  hereby,  in    Failure  of 
pursuance  of  the  provisions  of  the  Lands  Clauses  Consolidation  Act,   ^^p^jj" 
1845,  and  of  the  Acts  above  referred  to,  appoint  the  said  J.  H.  B.  to  act  ^pp^j^j.. 
on  behalf  both  of  me  and  of  the  said  company,  in  hearing  and  deter-  ment  of 
mining  the  said  dispute.  arbitrator 

Dated  thee  ]<layof[  ],a.d.[  ].  ^^^'^^°'' 

A.  B.  (<).  parties. 

Schedule. 
[Here  specify  the  layids,  as  in  ike  original  appointment  of  the  arbitrator.] 


XXIX. 

(u)  Whereas   the   [the  railway  company  or  oilier  promoters  of  tJie  Appoint- 
nnderiaking]  "  in  consequence  of  my  absence  from  the  kingdom  "  [or  °^f^*  o^ 
**  in  consequence  of  my  not  having  been  found  by  them  "],  procured  a  ^   party 
valuation  to  be  made  under  the  Lands  Clauses  Consolidation  Act,  1845,  dlBsatisfied 
of  the  compensation  to  be  paid  in  respect  of  my  estimated  interest  in  ^^^^  f^' 
the  lands  and  premises  described  in  the  underwritten  schedule ;  and  y^aation. 
have  deposited  the  amount  of  such  valuation,  being  the  sum  of  ^  [       }, 
in  the  Bank  of  England,  pursuant  to  the  provisions  of  the  above  statute  : 
and  whereas  I  am  dissatisfied  with  such  valuation,  and  have  given  the 
said  [railway  company  or  promoters]  due  notice  in  writing,  requiring  that 
the  question  of  such  compensation  shall  be  submitted  to  arbitration,  and 
calling  upon  them  to  appoint  an  arbitrator : — I  hereby  appoint  O.  P.,  of 
[  ],  an  arbitrator,  to  determine  whether  the  said  sum  so  deposited 

as  aforesaid  by  the  said  [the  railway  company,  or  other  promoters],  was  a 
sufficient  sum ;  or  whether  any,  and  what  further  sum,  ought  to  be  paid 
or  deposited  by  them. 

The[  ]dayof[  ],  a.d.  [  ]. 

A.  B. 


XXX. 

We,  the  within-named  U.  V.  and  X.  Y.,  do  hereby  nominate  and  ap-  Appoint- 
point  Q.  R,  of  [               I  to  be  the  umpire,  pursuant  to  the  within-  ^^^,  ^^ 
contained  provisions.    [It  is  better  to  add  "  provided  he  will  accept  such  ^f^atore 
office."]    As  witness  our  hands  this  [                ]  day  of  [                ],  a.d.  indorsed 

[  ]  (*). 

Witness  U.  V. 

0.  P.  X.  Y. 

(0  See    Bradley   v.    London   and  (u)  See  8  &  9  Vict.  c.  18,  bs.  58 

North  Western  Bailway  Company,  5  59, 64,  65. 

Ex.  769  ;  ante,  P.  L  ch.  8,  a.  7,  d.  6,  (x)  See  P.  II.  ch.  4,  s.  4,  p.  218,  as 

p.  97.  to  appointing  an  umpire. 

3  c 


on  sub- 
mission. 


76*  .     '  APPENDIX  OF  FORMS. 

XXXI. 

Appoint-         Pursuant  to  the  powers  given  to  ub  •*  by  an  agreement  of  reference, 

^tfb"  °^«  «»'«>«  [  )^7  0i[  1A.D.[  l"(or"hj 

arbitra-        the  agreement  of  reference  contained  in  the  condition  of  two  mutual 

tors.  bonds,  made  and  executed  on  the  [  ]  day  of  [  ],  a.d. 

[  ],  by  A*.  B.,  of  [  ],  and  C.  D.,  of  [  1  respec* 

tively,  each  to  the  other ;"  or  "  by  an  order  of  Nisi  PriuB,  made  on 

the  [  ]  day  of  [  ],  a-D.  [  ]>  in  a  cause  in  which 

^  A.  B.  was  plaintiff  and  C.  D,  defendant "),  we,  the  thereby  appointed 

arbitrators,  do  by  these  presents  nominate  and   appoint   Q.  B.,  of 

•      [  ],  to  be  the  umpire,  according  to  the  provisions  of  the  above- 

•      '       mentioned  "  agreement  of  reference  "  [or   "  bonds  of  submission,"  or 

"  order  of  Nisi  Prius  "],  provided  he  be  wiUing  to  acce]>t  such  ofSlce. 

As  witness  our  hands  this  [  ]  day  of  [  ],  a.d.  [  ]. 

Witness,  U.  V. 

O.  P.  X.  Y. 


XXXII. 


Judge^s  In  the  matter  of  an  arbitration^ 

order    ^  between  J.  L.,  appellant,  and 

appointing  The  Churchwardens  and  Over- 

^"'5^"'®  seers  of  the  Poor  of  the  parish 

^der  the  ^^  g  ^  ^^  ^^e  County  of  L.,  and 

1.^^  i  T.,  coal  proprietor   and  R, 

cedure  Act,  !^-»  ^?^  propnetor,  and  L.  D., 


Upon  hearing  counsel  for  the  appel- 
lant  and  foir  the  respondents  [except 
J.  T.  and  B.  F.] ;  and  upon  reading  the 
^  affidavit  of  the  appellant  and  the  affi- 
davits of  A.  R,  of  C.  D.,  and  of  £.  F. : 
I  do  order  that  T.  T.,  Esq.,  Banister- 


1854.  flour-dealer,  respondents.  J  ^^^a^^  ^  appointed  the  umpire  herein, 

pursuant  to  the  Common  Law  Procedure  Act,  1864  (y). 

Dated  the  [  ]dayof[  1  a.d.  [  ]. 


J.  T.  C. 


XXXIII. 

Appoint-         Wc,— the  undersigned  G.  M*D.,  of  [  ],  in  the  county  of  Slaf- 

mentof        ford,  mining  agent,  appointed  an  arbitrator  by  and  on  behalf  of  the 

SSe^Mbi-^    North  Staffordshrre  Railway  Company  ;  and  the  undersigned  J.  H.  R, 

trators         of  [  ],  in  the  said  county,  sui'veyor,  appointed  an  arbitrator  bjr 

under  the     and  on  behalf  of  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  pursuant  to  the  pro- 

Claiues        visions  of  the  Lands  Clauses  Consolidatiou  Act,  1846,  and  the  North 

ConaoHda-    StafiFordshire  Railway  ('Pottery  line)  Act,  1846,  and  the  North  Stafford- 

tion  Act      gi^e  Railway  (Chumet  Valley  line)  Act,  1846,  and  of  the  other  Acts 

incorporated  with  the  two  last  recited  Acts ;  to  settle  and  determijic 

the  amount  of  purchaae-money  and  compensation  to  be  paid  by  the 

North  Staffordshire  Railway  Company  to  the  said  Messrs.  J.  EL,  S.  B^, 

(y)  See  17  &  18  Vict,  c;  125,  %  12. 
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and  J.  G.,  in  respect  of  their  interest  [here  state  the  interest  as  in  Fonn 
XXVIL'\  in  the  lands  and  hereditaments  specifically  described  in  th^ 
iindcrwiitten  schedule,  intended  to  be  taken  by  the  said  company  for 
the  purposes  of  their  railway,  and  in  respect  of  the  damage  to  be  sus- 
tained by  them  by  reason  of  the  execution  of  the  works  of  their  railway : 
regard  being  to  be  had  by  us,  not  only  to  the  value  of  the  said  lands  and 
heredit^unents  so  intended  to  be  taken,  but  also  to  the  damage,  if  any, 
to  be  sustained  by  the  said  Messrs.  J.  H.,  8.  B.,  and  J.  Q.,  by  reason  of 
the  seyering  of  the  lands  and  hereditaments  so  intended  to  be  taken 
from  the  other  lands  and  hereditaments  of  the  said  Messrs.  J.  H.,  S.  B., 
and  J.  Q. ;  or  otherwise  injuriously  affecting  such  other  lands  £tnd  here- 
ditaments by  the  exercise  of  the  powers  of  any  of  the  Acts  above  referred  ♦  • 
to :— 4o  hereby,  before  entering  upon  the  matters  referred  to  us,  nominate 
and  appoint  A.  L.  B.,  of  [  •],  in  the  county  of  Lancaster,  mine 

agent,  to  be  the  umpire  in  the  matter  of  the  said  arbitration,  pursuant  to 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845.  As  Witness 
our  hands  this  [  ],  day  of  [  ],  a.d.  [  ]. 

G.  MD. 

J.  S.  B. 
Schedule.    [Here  spwify  the  lands.] 


XXXIV. 

Whereas  the  arbitrators  appointed  by  the  [state  the  iiame  and  titU  of  Appoint^ 
the  railway  company ,  or  promoters  of'  the  public  tmdertahing]  and  A.  B.,  ™®'^?  ^^ 
respectively,  pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845,  justices  or 
and  the  [here  state  the  special  Act] ;  to  settle  and  determine  the  amount  of  the  Board 
purchase-money  and  compensation  to  be  paid  by  the  said  [railway  corii'      1    th 
pan/y  or  the  promoters]  to  the  said  A .  B.,  in  respect  of  his  interest  [tlie  Lands 
interest  should  he  stated  as  in  Form  XX  VII.,  or  m>ay  be  specified  in  the  Clauses 
schedule]  in  the  lands  and  premises  specifically  described  in  tiie  under-  Ijo^^^aJ^" 
written  schedule,  intended  to  be  taken  by  the  said  [railtpai/  company,  or 
the  promoters]  for  the  purposes  of  their  [the  undertaking],  and  in  respect 
of  the  damages  to  be  sustained  by  him  by  reason  of  the  execution  of  the 
works  of  the  said  [railway  or  undertdking] ;  regard  being  to  be  had  by 
them,  not  only  to  the  lands  and  premises  so  intended  to  be  taken,  but  also 
to  the  damage  (if  any)  to  be  sustained  by  the  said  A.  B.  by  reason  of  the 
severing  of  the  lands  and  premises  so  intended  to  be J;aken  from  the  other 
lands  and  premises  of  the  said  A.  B.,  or  otherwise  injuriously  affecting 
such  other  lands  and  premises  by  the  exercise  of  any  of  the  powers  of  the 
said  Acts  ;  ''have  refused '^  [o?*  **  have  for  seven  days  after  request  from 
the  said  {the  promoters  or  the  landowner,  as  the  case  m.ay  he)  nej^lected  "] 
to  appoint  an  umpire    and  whereas  application  has  been  made  by  the 
said  [the  promoters  or  the  landowner  as  the  case  may  he]*  "unto  us, 
O.  P.  and  Q.  R,  two  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  county  of  [county  in  which  the  lands  are  situated]^  assembled  and 

3  c  2 
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acting  together,  and  not  being  interested  in  the  matter,  to  appoint  an 
XTinpire  : — ^we,  the  said  0.  P,  and  Q.  R.,  being  such  justices  as  aforesaid, 
and  so  assembled  and  acting  together,  and  not  being  interested  in  the 
matter,  do  hereby  appoint  [in  the  case  of  a  railway  company,  where  Uie 
appoi7itment  is  to  be  by  the  Board  of  Trade  (2),  substitute  for  the  sentence 
after  the  asterisk,  "to  the  Board  of  Trade  to  appoint  an  umpire,  the 
said  Board  do  hereby  appoint"]  S.  T.,  of  [  1  to  be  the  umpire 

to  determine  the  matter  of  the  said   arbitration,  pursuant  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845. 
The  [  ]  day  of  [  ],  a.d.  [  ]. 

0.  F.  )  Justices  of  the  Peace,  acting  in  and 
Q.  R.  }  for  the  county  of  [  ]. 

[or  signature  of  secretary  or  other  appointed  officer  of  Hie 
Board  of  Trade,] 
Schedule.    [Here  specifically  describe  the  lands,  dErc] 


Appoint- 
ment by 
the  two 
arbitrators 
of  a  third 
arbitrator. 


XXXV. 

[Commence  as  in  Forms  XXX,  or  XX XL] — do  by  this  memorandum 
in  writing  under  our  hands,  made  before  we  have  entered  upon  the 
consideration  of  the  matters  referred,  nominate  and  appoint  Q.  R,  of 
[  ],  to  be  the  third  arbitrator  to  act  with  us  in  the  consideration 

and  determination  of  the  same,  according  to  the  provisions  of  the 
"  above-mentioned  "  [or  "  within-contained  "]  **  agreement  of  reference," 
or  "  bonds  of  submission/*  or  "  order  of  Nisi  Prius  "]  (a). 

As  witness  our  hands  the  [  ]  day  of  [  ],  a.d.  [  ]. 

Witness,  U.  V. 

0.  P.  X.  Y. 


Notice  to 
the  com- 
pany of 
appoint- 
ment of 
arbitrator 
by  the 
claimants. 


XXXVI. 

To  the  D  "Waterworks  Company,  and  all  others  whom  it  may 

concern. 
We,  the  undersigned  C.  P.,  E.  P.,  and  J.  G.  P.,  of  [  ],  in  the 

county  of  [  ],  paper  makers  and  stainers,  send  greeting. 

Whereas  we  the  said  C.  P.,  £.  P.,  and  J.  G.  P.  are,  and  from  the  time 
of  the  execution  o&  the  works  by  you  the  said  company  herdnafter 
mentioned  continually  have  been  the  occupiers,  under  a  lease  for  [  j 
years  yet  unexpired  [or,  as  the  case  may  be,  "  the  owners  in  fee "]  of 
certain  lands,  tenements^  hereditaments,  and  premises,  that  is  to  say,  of 
a  certain  paper-mill  and  premises  called  the  H  Paper  Works,  in  the 
township  of  [  ],  in  the  parish  of  [  ],  in  the  county  of 


(2)  P.  n.  ch.  4,  B.  4,  d.  1,  p.  220. 
(a)  See  P.  II.  ch.  i,  s.  8,  p.  210,  as 


to  joint  arbitrators. 


P""™ 
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[  ],  and  we  have  been  daring  all  the  time  aforesaid^  and  still 

are,  carrying  on  the  business  of  paper  makers  in  copartnership  in  the 
said  mill  and  premises  [omit  this  last  paragraph  if  the  claim  is  hy 
oivners  not  in  occupation]y  and  have  been  daring  all  the  time  aforesaid, 
and  are  as  sach  occapiers  [or  "owners"]  of  the  said  paper-mill  and 
premises  entitled  [if  the  claim  is  hy  own&rs,  insert  ^'  for  oorselves  and  the 
occapiers  of  the  said  mill  and  premises '']  to  the  fall  enjoyment  of  the 
water  of  a  certain  stream  called  Wendale  Brook,  which  ased  to  flow  and 
still  of  right  oaght  to  flow  through  and  past  the  said  paper-mill  and 
premises,  and  the  water  of  which  said  stream  we  ["  and  the  occapiers 
aforesaid "]  were  and  are  entitled  to  use,  and  did  ase,  and  do  ose  for 
the  purposes  of  the  said  water-mill.  And  whereas  by  reason  of  you  the 
said  company  having  under  the  authority  of  the  said  D  Waterworks 
Act,  made  and  constructed  and  from  thence  continually  maintained 
certain  reservoirs  and  works,  and  having  by  reason  thereof  from  the 
time  of  such  construction  permanently  diverted  and  abstracted  part  of 
the  water  of  the  said  stream,  and  obstructed  and  interfered  with  the 
enjoyment  by  us  [and  the  occapiers  aforesaid]  of  the  water  of  the  said 
stream,  and  injured  and  deteriorated  such  water,  the  said  paper-mill  and 
premises  and  the  beneficial  occupation  thereof  by  us  for  the  purposes 
aforesaid  have  been  and  ai*e  thereby  injuriously  affected,  and  the  value 
of  the  said  paper-mill  and  premises  has  been  and  is  greatly  diminished. 
And  whereas  we  did  on  the  [  ]  day  of  [  ],  in  pursuance 

of  the  powers  and  provisions  of  the  said  first-mentioned  Act,  give  you 
the  said  company  notice  in  writing  that  we  as  such  occupiers  [or  "  as 
such  owners  "]  as  aforesaid,  demanded  as  and  for  compensation  for  such 
injury  the  sum  of  ^5000,  and  we  in  such  notice  desired  that  in  the  event 
of  you  the  said  company  being  imwilling  to  pay  the  said  sum  and  of 
you  the  said  company  neglecting  or  declining  to  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days  after  the  receipt  of 
the  said  notice  by  you  the  said  company,  to  have  the  amount  of  such 
compensation  settled  by  arbitration  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.  And  whereas  you  the  said 
company  have  not  paid  the  said  amount  of  compensation  so  claimed  by 
OS  as  aforesaid,  and  have  neglected  to  enter  into  any  written  agreement 
to  pay  the  said  amount  of  compensation,  although  more  than  twenty-one 
days  have  elapsed  since  the  receipt  of  the  said  notice  by  you  the  said 
company,  and  have  not  agreed  with  us  in  the  appointment  of  a  single 
arbitrator  to  settle  the  same  :  Now  therefore  know  ye  that  we  the  said 
C.  P.,  E.  P.,  and  J.  G.  P.,  for  the  purpose  of  causing  all  questions  and 
disputes  between  us  and  you  the  said  company  respecting  the  said  com- 
pensation so  claimed  by  us  as  aforesaid  to  be  settled  by  ai-bitration  in 
porsuonce  of  the  said  D  Waterworks  Act,  and  the  provisions  of 

the   Lands  Clauses  Consolidation  Act,  1845,  and  of  the  several  other 
Acts  incorporated  with  the  D  Waterworks  Act,  do  hereby  on  our 

part  and  behalf  nominate  and  appoint  A  B.,  of  [  ],  in  the  county 

of  [  ],  consulting  engineer,*  to  be  an  arbitrator  to  settle  and 

determine  all  the  questions  and  disputes  between  you  the  said  company 


% 
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and  HS^respecting  the  said  compensation  so  claimed  by  ns  as  aforesaid, 
and  to  settle  and  determine  the  amount  of  such  compensation  to  be  paid 
by  you  the  said  company  to  us  for  damage  which  we  have  sustained 
and  also  for  the  damage  which  we  may  sustain  for  or  by  reason  of  such 
injuries  as  aforesaid  or  otherwise  by  reason  of  the  said  works  having 
been  executed  by  you  as  aforesaid,  and  to  be  an  arbitrator  by  us  on  our 
part  hereby  nominated  and  appointed  to  act  in  the  business  of  the  said 
arbitration  in  all  respects  according  to  and  in  pursuance  of  the  piovidons 
of  the  said  Acts,  in,  about,  and  for  the  settlement  and  determination  of 
all  questions,  disputes,  and  matters  respecting  the  premises  aforesaid  ; 
and  we  hereby  request  you  the  said  company  to  nominate  and  appoint 
an  arbitrator  on  your  behalf  to  act  in  respect  of  the  compensation, 
damage,  matters,  and  premises  aforesaid. 
Dated  the  [  ]  day  of  [  \  a.d.  [  ]. 

E.  P. 

C.P. 

J.  G.  P. 


XXXVII. 

Warrant  ^^  ^*  ^*  ^^  ^'  ^^  gentlemen,  attorneys  of  her  Majesty's  ^  Cooit  of 

of  attorney  Queen's  Bench  "  \pT  "  Common  Pleas,"  or  **  Exchequer  of  Pleas  "],  at 

^"  ^^tto  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the 

enforce  aame  court, 

delivery  of  These  are  to  desire  and  authorize  you,  the  attorneys  above  named,  or 

a^^^d'd       ^y  °^®  ^^  y^^'  ^'  ^^"^  *^*^®'  attorney  of  the  "Court  of  Queen's  Bendi " 

\or  "Common  Pleas,"  cr  "Exchequer  of  Pleas"]  aforesaid,  to  appear 

for  me,  C.  B.,  of  [  ],  in  the  said  court,  forthwith,  or  at  any  time 

or  times  hereafter,*  and  then  and  there  to  receive  a  writ  for  me  in  an 

action  of  tresspass  and  ejectment  at  the  suit  of  A.  B.  [«e2«€l  wi£k  of  the 

followmg  descriptions  of  property  as  are  appUccMe']  for  [  ] 

messuages,  [  ]  dwelling-houses,  [  ]  cottages,  [  ] 

bams,  [  3  stables,  [  ]  outhouses,  [  ]  yards, 

[  ]  gardens,  [  ]  orchards,  [  ]  acres  of  arable 

land,  [  ]  acres  of  meadow  land,  [  ]  acres  of  pasture  land, 

[  ]  acres  of  land  covered  with  wood,  [  ]  acres  of  land 

covered  with  water,  and  [  ]  acres  of  other  land,  with  the 

appurtenances,  situate  in  the  parish  of  [  ] »  ui  the  county  of 

[  ]  ;  of  which  the  said  A.  B.,  on  the  [  ]  day  of  [  ], 

Authority    A.D.  [  1  was  entitled  to  be  possessed ;  and  thereupon  to  confess 

to  enter       the  same  action,  or  else  to  suffer  judgment  for  want  of  an  appearance, 

judgment     ^^  otherwise,  to  pass  against  me  in  the  said  action,  and  to  be  thereupon 

ment  forth-  forthwith  entered  up  against  me  of  record  in  the  same  court,  for  the 

with.  recovery  of  the  said  term  yet  to  come  of  and  in  the  said  tenements,  with 

the  appurtenances,  and  also  for  the  recovery  of  £  [  ]  damages, 

besides  costs  of  suit.    And  I,  the  said  C.  Di,  do  hereby  further  authorise 

and  empower  you,  the  said  attorney,  or  any  one  of  you,  or  any  other 
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attorney  as  aforesaid^  after  the  said  jndgment  shall  have  been  enlered  up 
as  aforesaid,  for  me  and  in  my  name  and  as  my  act  and  deed,  to  sign, 
seal,  and  execute  a  good  and  sufficient  release,  or  good  and  sufficient 
releases  in  the  law,  to  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, or  assigns ;  of  all  and  all  manner  of  error  and  errors,  and  writ 
and  writs  of  error,  and  all  benefit  and  advantage  thereof,  and  all  mis- 
prision of  error  and  errors,  defects  and  imperfections  whatsoever,  had, 
made,  committed,  done,  or  suffered,  in,  about,  touching  or  concerning  the 
aforesaid  judgment,  or  in,  about,  touching  or  concerning  any  writ, 
warrant,  process,  entry,  or  other  proceeding  whatsoever,  of  or  in  anywise 
concerning  the  same  :  and  for  what  you,  the  said  attorneys,  or  any  of 
you,  shall  do  or  cause  to  be  done  in  the  premises,  or  any  of  them,  this 
shall  be  to  you,  or  any  of  you,  a  sufficient  warrant  and  authority. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  [  ] 

day  of  [  ],  in  the  year  of  our  Lord  [  ]. 

.  CD.  (l.b.) 

Signed,  sealed,  and  delivered  by  C.  D.  in  the  presence  of,  and  wit-  Attesta- 
nessed  by,  me,  D.  A.,  of  [  ],  attorney  of  the  court  of  [  ],   tion. 

as  the  attorney  of  the  said  C.  D.  expressly  named  by  him,  and  attending 
at  his  request  to  inform  him  of  the  nature  and  effect  hereof  before  the 
same  was  executod ;  and  I  hereby  declare  myself  to  be  such  attorney 
for  the  said  C.  D.,  and  I  subscribe  myself  as  such  attorney,  having  first 
informed  him  of  the  nature  and  effect  of  this  warrant  of  attorney,  before 
he  executed  the  same. 

D.A. 

Whereas  [here  recite  the  aubstayice  of  the  submission  to  reference  respect-  Defea- 

ing  the  title  or  possession  of  the  la^ids]  ;  and  whereas  the  said  [messuages  9  zanoe. 

lands,  &c]  are  now  in  the  occupation  or  possession  of  the  said  C.  D.   Kecital  of 

Now  it  is  hereby  agreed  and   declared,  that  the  judgment  so  to  be   reference. 

entered  up  against  the  said  C.  D.,  in  pursuance  of  the  above-written   Party  in 

warrant  of  attorney,  is  intended  and  agreed  to  be  a  security  to  the  said  ^^"^'^ 

A.  B.,  his  heirs,  executors,  administrators,  and  assigns,  for  the  due  per-  lands. 

formance  by  the  said  C.  D.,  his  heirs,  executors,  administrators,  and  Judgment 

assigns,  of  the  award  to  be  made  by  the  said  arbitrator  respecting  the  to  be  secu- 

lands  and  tenements  aforesaid ;   and  that  no  execution  or  executions  "  i 

.     .  perfonn- 

shall  be  issued  or  taken  out  upon  the  said  judgment,  unless  the  arbi-  ance  of 
trator  shall  by  his  award  direct  the  said  C.  D.,  or  his  heirs,  executors,  award, 
administrators,  or  assigns,  to  deliver  up  to  the  said  A.  B.,  or  to  his  heirs,  No  execu- 
executors,  administrators,  or  assigns,  possession  of  the  said  lands  and  *^<^^°le88 
tenements,  or  of  some  part  thereof,  and  the  said  0.  D.,  his  heirs,  exe-   award 
cutors,  administrators,  and  assigns,  shall  refuse  or  neglect  to  deliver  up   delivery 
possession  of  the  same  pursuant  to  the  directions  of  the  award :  and       ^"^ 
that  in  case  and   when  such  refusal   and  neglect  shall  take  place   it  p^^r^^al 
shall  be  lawful  for  the  said  A.  B.,  his  heirs,  executors,  administrators,  or  awardf 
assigns,  to  sue  out  execution  or  executions  upon  or  by  virtue  of  the  said   execution 
judgment,  and  by  means  of  such  execution  or  executions  to  obtain  and  ^  recover 
recover  possession  of  so  much  of  the  said  lands  and  ten  ements  as  the  awarded, 
award  shall  direct  to  be  delivered  up  as  aforesaid. 
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Not 

necessary 

to  revive 

jadgment 

though 

year 

elapsed. 


And  it  is  further  declared  and  agreed  that  it  shall  not  be  necesdary  for 
the  said  A.  B.,  his  heir^  executors,  administrators,  or  assigns,  to  revise 
or  cause  to  be  revived  the  said  judgment,  although  the  same  shall  have 
been  entered  of  record  for  the  space  of  one  year  and  upwards  :  and  that 
the  said  C.  D.,  his  heirs,  executors,  and  administrators,  shall  not  nor  will 
have,  receive,  or  take  any  plea,  exception,  proceeding,  or  other  benefit, 
from  the  omission  of  the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns,  to  keep  on  foot  or  revive  the  said  judgment,  although  the 
same  shall  have  been  entered  for  a  year  or  upwards  :  and  that  if  the  said 
C.  D.,  bis  heirs,  executors,  and  administrators,  shall  attempt  so  to  do  by 
action  or  other  legal  proceeding  or  proceedings  whatsoever,  this  present 
agreement  shall  and  may  be  pleaded  or  shown  in  bar  thereto,  any  nile 
or  practice  of  the  courts,  or  of  any  one  of  them,  to  the  contrary  thereof 
in  any  wise  notwithstanding.  As  witness  the  liands  of  the  said  parties 
the  day  and  year  above  written  (6). 

Witness,  C.  D. 

1).  A.  A.  B. 


Warranto! 
attorney 
to  enforce 
payment 
of  money 
awarded. 


To  enter 
judgment 
in  debt 
forthwith. 


Defea- 
zance. 

Recital  of 
reference. 


Judgment 


XXXVIII. 

[Tlie  heading  and  commencejiwit  are  the  same  as  in  the  preceding  Form 
XXXVII.  as  far  as  the  asterisk] — and  then  and  there  to  receive  a  de- 
claration for  me  in  an  action  of  debt  f or  £  [  \  [state  a  sum  about 
dovhle  the  amount  Wcely  to  be  awarded]  for  money  borrowed  at  the  suit  of 
A.  B.,  of  [  ],  his  executors,  or  administrators  ;  and  thereupon  to 
confess  the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit,  or 
otherwise  to  pass  against  me  in  the  same  action,  and  to  be  thereupon 
entered  up  against  me  of  record  in  the  said  court  for  the  said  sum  of  £ 
[tlie  sum  above  mentioned],  beside  costs  of  suit.  And  I,  the  said  C.  D.,  do 
hereby  further  authorize  and  empower  you,  the  said  attorneys,  or  any  of 
you,  after  the  said  judgment  shall  be  entered  up  as  aforesaid ;  for  me 
and  in  my  name,  and  as  my  act  and  deed,  to  sign,  seal,  and  execute  a 
good  and  sufficient  release  in  law  to  the  said  A.  B.,  his  heirs,  executors, 
and  administrators,  of  all  and  all  manner  of  errors  [continue  as  in  ahoct 
2)rccedent\ 

Whereas  [liere  recite  the  s^thstance  of  the  suhmiMlon,  as  for  instance] 
by  a  certain  agreement  in  writing,  made  the  [  ]  day  of  [  \ 

between  the  said  A.  B.  and  the  said  C.  D.,  reciting  that  certain  differences 
had  arisen  between  them  as  to  whether  the  said  C.  D.  was  indebted  to 
the  said  A.  B.  in  any,  and  if  any,  in  what  amount  of  money  ;  it  was 
agi'eed  by  and  between  the  said  parties  to  refer  all  matters  in  difference 
between  them  to  the  final  determination  and  award  of  X.  Y.,  of  [  ], 

barristei-at-law.     Now  it  is  hereby  declared  that  the  judgment  so  to  be 


(5)  See  P.  I.  ch.  3,  s.  1,  d.  8,  p.  40,  as  to  taking  collateral  secarity  for  per- 
formance of  the  award. 
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entered  up  in  pursuance  of  the  above-written  warrant  of  attorney,  is  to  be  se- 

agreed  and  intended  to  be  a  security  to  the  said  A.  B.  for  the  payment  curity  for 

to  him  of  such  sum,  as  the  arbitrator  shall  award  to  be  due  from  the  *™^e<j 

said  C.  D.  to  the  said  A.  B.,  with  interest  from  the  date  of  the  making  with 

of  the  award  until  the  issuing  of  execution  :  and  that  no  execution  shall  interest, 

be  issued  or  taken  out  upon  the  said  judgment,  unless  the  arbitrator  No  execu- 

shall  award  a  sum  to  be  due  from  the  said  C.  D.  to  the  said  A.  B. ;  and  ^^^ 

that  if  the  arbitrator  shall  so  award,  then  it  shall  be  lawful  for  the  said  awarded. 

A.  B.,  his  executors,  administrators^  or  assigns,  to  sue  out  execution  by  Execntion 

virtue  of  the  said  judgment,  and  to  levy  the  amount  awarded  due,  with  to  issue  for 

interest  at  five  per  cent,  on  the  same  from  the  time  of  making  the  award  ^^Hted 

until  the  suing  out  of  execution.    [Conclude  as  in  the  preceding  Form  with 

from  "  And  it  is  further  declared  and  agreed,  "  leaving  otU  cUl  mention  of  interest. 
the  heirs  of  A,  B.] 


XXXIX. 

At  the  General  Quarter  Sessions  of  the  peace  held  by  adjoximment  at   Order  of 
PiestoUi  in  and  for  the  county  palatine  of  Lancaster,  on  the  [  ]  day  reference 

of  [  ],  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ^^*£ 

[  \  upon  the  appeal  of  J.  L.  against  the  rate  or  assessment  made  Quarter 

for  the  relief  of  the  poor  of  the  parish  of  S.  in  the  said  county,  at  [  Seesions, 

]  in  the  pound,  on  the  [  ]  day  of  [  ]  last,  and  l^^^^ 

allowed  on  the  [  ]  day  of  [  ]  last,  in  which  appeal  the   13  vict 

churchwardens  and  overseers  of  the  poor  of  the  said  parish  were  respon-  c  45 
dents,  being  brought  before  the  court,  it  is  ordered  by  the  court,  with  the 
consent  of  the  parties,  that  the  matters  of  such  appeal  be  referred  to 
arbitration  of  J.  F.,  of  [  ],  gentleman,  appointed  on  behalf  of 

the  respondents,  and  to  F.  D.,  of  [  ],  land  agent,  appointed  on 

behalf  of  the  appellant,  in  the  manner  and  on  tlie  terms  following,  that 
is  to  say,  that  before  entering  upon  the  reference  the  arbitrators  shall 
appoint  an  umpire,  and  in  case  the  said  arbitrators  cannot  agree  upon 
an  award,  then  the  matters  shall  be  referred  to  the  umpirage  of  such 
umpire,  and  that  the  costs  of  the  appeal  be  in  the  discretion  of  the  Court 
of  Quai-ter  Sessions,  and  the  costs  of  the  reference  and  award  be  in  the 
discretion  of  tlie  said  arbitrators  or  umpire.  And  it  is  further  ordered 
by  the  like^  consent,  that  the  parties  if  examined^  and  the  witnesses, 
shall  be  examined  upon  oath  ;  and  that  the  said  parties  shall  produce 
before  the  said  arbitrators  all  books,  deeds,  papers,  and  writings, 
relating  to  the  matters  in  diflference  between  them,  as  the  arbitrators 
shall  require  (c),  X.  Y. 

Deputy  C.  P. 
On  the  motion  of  Mr.  H. 

By  the  Court. 

(c)  See  P.  I.  oh.  8,  8.  7,  d.  5,  p.  94. 
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Order  of  X. )      Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  upon 

compul-  v.  {  reading  the  affidavit  of  A.  B.  and  the  affidavit  of  C.  D.,  I  do  order 

feirenTe  ^ '  ^  *^**  ^^^  cause  be  referred,  pursuant  to  the  Common  Law  Frooe- 

under  the  dure  Act,  1854,  to  A.  B.,  Esq.,  barristei^at-law  [  or  "  to  one  of  the  masterB 

Common  ^f  ^i^^  Honourable  Court,"  or  other  arhUratar\    And  I  further  order, 

LftW  XTTO" 

oednxe  Act  ^^^  ^^  co^^  ^^  ^^  cause  to  be  taxed  shall  abide  the  event  of  the  award, 
1854.  and  that  the  costs  of  the  reference  and  award  shall  be  in  the  discretion  of 

the  said  arbitrator,  who  may  direct  to  and  by  whom,  and  in  whiit  manner, 

the  same  shall  be  paid  (d). 


XLI. 

Fostea,  Afterwards,  on  the               day  of                 ,  18      [the  first  day  of  the 

when  tiie  sittings,  or  the  day  of  the  trial,  or  Hie  commimon  day  of  the  aM{zes\  at  the 

ip^the  Q^il^^^all  of  the  City  of  London  [or  «  at  Westminster  Hall,  in  the 

trial  of  county  of  Middlesex  **],  or  at  [                   ],  in  the  county  [or  "  city  "]  of 

an  iflsae  hi  j^  at  the  assizes  there  holden,  in  and  for  the  said  county  [or 

Urn  a^to  "  ^^*y  "3'  ^^^^  ^^  f  1  knight,  one  of  her  Majesty's  justices  of 

an  arbitra-  her  "  Court  of  Queen's  Bench  "  [or  "  Common  Pleas,"  or  "  one  of  Uie 
tion  as  to  Barons  of  her  Majesty's  Court  of  Exchequer  *'],  came  the  parties  within 
^^^^  ®  mentioned  by  their  respective  attorneys,  within  mentioned,  for  the  trial 
under  the  of  the  said  issue  [or  "issues"]  ;  and  as  to  the  plaintiff's  claim  in  the 
Common      ^  j  count  of  the  declaration  within  mentioned  [as  the  case  may 

c^breiUt    ^]  ^*  appears  to  the  said  judge  [or  "  baron  "]  that  the  question  arising 
1854  (<•).      thereon,  involves  matter  of  account  which  cannot  conveniently  be  tried 
before  him ;  and  hereupon  the  said  judge  [or  "baron"]  orders  that  the 
plaintiff's  claim  in  the  said  [  ]  count  of  the  declaration  mentioned 

be  referred  to  E.  F.,  of  [  ],  Esq.,  an  arbitrator  appointed  by  the 

said  parties  [or  "to  E.  F.,  Esq.,  being  one  of  the  masters  of  the  Court  of 
Queen's  Bench,"  or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  or  other 
officer  of  the  court,  statmg  his  office],  "  upon  the  terms  that,"  &C.  [set  forth 
the  terms  of  the  order].  And  the  said  judge  or  baron  decides  eadi  of  the 
said  issues,  except  those  relating  to  the  said  [  ]  count  in 

favour  of  the  plaintiff  [or  the  statement  of  the  decision  may  be  in  the  affirma- 
tive or  negative  words  of  the  issue,  as,  for  example,  thus:  "and  the  said 
judge  "  [or  "  baron  "]  as  to  the  first  issue  within  joined,  decides  that  the 
defendant  is  guilty  as  within  in  the  [  ]  count  of  the  declaration 


((^  As  to  the  clanse  respecting  costs,  Judicature  Acts,  has  no    power  to 

Bee  P.  IL  ch.  7,  s.  1,  d.  2,  p.  866.    If  make  any  order  as  to  costs.  SeeTn/m- 

this  clause  as  to  costs  is  omitted  in  hurst  v.  Barrow  Ship  Building  CbM- 

the  order  of  reference  (except  byacci-  pany,  46  L.  J.  Q.  B.  477. 

dent),  the  Court,  notwithstanding  the  (e)  Reg.Gen.,Nov.  27,1854,Fonn  (k 
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alleged  ;  and  as  to  tlie  second  issue  within  joined,  the  said  judge  [or 
''baron"]  decides,  that  the  defendant  did  not  commit  the  acts  within  in 
the  [  ]  count  of  the  declaration  alleged  by  the  plaintiff's  leave]. 

And  the  said  judge  [or  *^  baron '']  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  in  the  [  ]  count  of  the  declara- 

tion complained  o^  over  and  above  his  costs  of  suit  of  £[  ], 

[Omit  Hie  assessment  of  damages  if  none  raade.']    Therefore,  &c. 
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PROCEEDINGS  DURING  THE  REFERENCE. 


Appoint- 
ment for  a 
meetinp^ 
in  (a)  the 
reference. 


XLII, 

B.  "J  (6)  I  appoint  [Monday],  the  [fifth]  day  of  [September]  next,  for 
V.  >  proceeding  in  this  reference,  at  the  hour  of  [eleven]  o'clock  [in  the 
D.  )  forenoon],  at  [the  OuiMhall    Coffee  Hotue,    King   Street,   Cheap- 

Me]  (a). 

[Aug.  24,  187  .]  X.  Y. 

Arbitrator. 

To  Messrs.  E.  and  F.,  attorneys  for  A.  B., 

and  to  Mr.  G.  H.,  attorney  for  C.  D.  (c). 


Appoint- 
ment for 
two  meet- 
ings. 


XLUI. 


o^elock  m  ike  forenoon,  on  the  Monday],  and  of  [sex>en  o'clodc  in  the 
evening,  on  the  Wednesday^ 
[Aug.  24, 187  .]  X.  Y. 

Arbitrator. 
To  Messrs.  E.  and  F.,  attorneys  for  A.  B., 
and  to  Mr.  G.  H.,  attorney  for  C.  D. 


XLIV. 


Pcremp-        B.  J 

tory  ap-         r.  >  perempt 

poiutmcnt.    D, )  o 

Street,  CheapMe], 

[Aug.  24,  187  .] 


To  Messrs.  E.  and  F.,  attorneys  for  A,  B., 
and  to  Mr.  G.  H.,  attorney  for  C.  D. 


X.  Y. 

Arbitrator. 


(a)  Instead  of  heading  the  appoint- 
ment thus,  it  may  sometimes  be  conve- 
nient to  entitle  it,  "  In  the  matter  of 
the  arbitration  between  A.  B.  and  C. 
1).,*'  &C.,  especially  when  there  are 
more  parties  to  the  reference  than  twa 

(6)  SeeP.  II.ch,4,B.l,d2,  p.166, 


as  to  giving  appointments. 

(c)  If  a  party  do  not  appear  by 
attorney,  but  conduct  his  casepeison- 
ally,  the  notice  should  be  addreesed 
to  the  party  himself. 

{d)  See  P.  n.  ch.  4,  s.  1,  d.  11, 
p.  196,  as  to  proceeding  ex  parte. 
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XLV. 

B.  ^     I  appoint  [Monday!  the  [third]    day  of   [Jammry]   next,  for  Appoint- 
V,  >  proceeding  in  this  reference,  at  the  hour  of  [eleven  o^clock  in  the  "^ent  with 
D.  )/orejk>o»],  at  [the  OuHdhaU   Cojfee  House,    King   Street,    Cheap-  J?^"" 
side]  :  and  I  give  notice  that  in  case  "  either  party"  [\f  one  party  only  ^ju  pro- 
he  delaying,  say,  "  you,  A.  B.*']  fail  to  attend  without  having  previously  ceed  ex 
shown  to  me  good  and  sufficient  cause  **  for  his  absenting  himself  "  [or  P*"^ 
"  for  your  absenting  yourself'*],  I  shall,  at  the  request  of  "  the  party  ^ 
[or  '*  C.  D.  "]  if  present,  go  on  with  the  reference  ex  parte. 

The  [  ]  day  of  [  ],  a.d.  [  ]. 

To  Messrs.  A.  B.  and  C.  D. 

[or  to  Mr.  A.  B.]  X.  Y. 


XLVI. 

In  the  "  Queen's  Bench "  [or  "  Common  Pleas,*'  or  **  Exchequer  of  Affidavit 
Pleas"].  ^^^^ 

"Between  A.  B.,  plaintiff,  and  C.  D.,  defendant."    [If  there  he  no   ^f  witness. 
cause  in  court,  instead  of  the  (ibove,  say,  "  In  the  matter  of  the  arbitra- 
tion between  A.  B.  and  C.  D.**] 

1.  I,  O.  P.,  of  [  ],  [attorney  for  the  said  A.  B.],  make  oath 
and  say  \here  recite  the  submission  shortly,  for  instance],  "that^by  a 
certain  order  of  Nisi  Prius  [if  tlie  order  he  annexed  say,  "herewith 
annexed  "],  made  in  a  cause  in  which  the  said  A.  B.  is  plaintiff  and  the 
said  C.  D.  defendant,  the  said  cause  and  all  matters  in  difference 
between  the  said  parties  were  referred  to  the  award  of  X.  Y.,  of 
[  ]>"  [or  "  that  by  a  certain  agreement  in  writing  the  said  A.  B. 
and  C.  D.  agreed  to  refer  certain  differences  to  the  award  of  X.  Y.,  of 
[  ],  and  further  agreed  that  their  submission  to  arbitration 
should  be  made  a  rule  of  this  court "],  and  that  the  said  X.  Y.  has 
taken  upon  himself  the  burthen  of  the  said  reference,  and  has  made  and 
signed  an  appointment  in  writing  [if  the  appointment  he  annexed,  say, 
"  herewith  annexed  ;'*  if  only  a  copy  he  annexed,  say,  "  a  true  copy 
whereof  is  hereto  annexed'*]  for  a  meeting  upon  the  said  reference  [if 
neither  original,  or  copy  he  annexed,  say,  "  for  a  meeting  upon  the  said 
reference*'],  on  the  [  ]  day  of  [  ]  next,  at  [  -  ],  at 
the  hour  of  [               ]  o'clock  in  the  [                ]. 

2.  And  I,  this  deponent,  farther  say,  that  G,  H,  of  [  ],  who 
now  resides  at  [  ],  in  the  county  of  [  ],  [or  if  the  mtness 
cannot  be  found,  sa/y  so,  and  also  state  the  facts  to  satisfy  the  court  that 
such  is  the  case],  is  a  necessary  and  material  witness  for  the  said  A.B. 
touching  the  matters  referred  as  aforesaid ;  and  that  it  is  necessary  that 
the  said  G.  H.  should  attend  to  be  examined  and  give  evidence  before 
the  said  arbitrator  at  the  time  and  place  appointed  for  the  said  meeting 
in  the  reference. 
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3.  [If  the  witness  be  required  to  produce  docitmentsy  sat/}  And  I,  this 
deponent,  further  say,  **  that  the  said  G.  H."  [or  "  that  I  have  been 
informed  and  verily  believe  that  the  said  0.  H.'']  has  in  his  posflesnon 
or  control  a  certain  [here  describe  the  document  or  documents]  ;  and  that 
it  is  necessary  and  material  for  the  case  of  the  said  A. 6.  that  the  said 
Q.  H.  should  produce  the  said  **  docimients  *'  to  be  read  iiL  evidence 
before  the  said  arbitrator  at  such  meeting  as  aforesaid ;  and  that  the 
said  Q.  H.  has  not,  as  I  believe,  any  just  catise  or  reason  for  refusing  to 
produce  the  said  ^  documents  "  (e). 

Sworn,  &c.  O.  P. 


XLVIL 

Certificate        [Entitle  the  certificate  as  in  Hie  preceding  F(yrrn\, — ^I  hereby  certify 

of  attorney  that  G.  H.,  of  [  \  who  resides  at  [  ],  in  the  county  of 

imoe  of ^  '       .  ]i  [^  "  who  cannot  now  be  found,"  staling  facU  oa  in  the 

witiMfls.       preceding  Form\  is  a  necessary  and  material  witness  on  the  part  of  the 

said  A.  B.  touching  the  matters  referred  ;  and  that  it  is  necessary  that 

the  said  G.  H.  should  attend  before  Mr.  X.  Y.,  the  arbitrator,  on  the 

[  ]  day  of  [  ],  at  [place  of  meeting\  at  the  hour  of 

[  ]  o'clock  in  the  [  ] ;  at  which  time  and  place  the 

arbitrator  has  by  a  writing  signed  by  him  appointed  a  meeting  to  be 

held  in  the  reference  [if  the  witn>ess  is  to  produce  dccumentSj  add]  ;  and 

that  the  said  G.  H.  should,  at  the  time  and  place  aforesaid,  produce 

before  the  arbitrator  a  certain  [here  describe  the  documents  as  in  a  fub- 

posna  duces  tecum],  ^ 

Dated  the  [  ]of[  1  a.d.  [  ]. 

O.P., 
Attorney  for  the  above-named  A»  R 


XLVm. 

Judire'B  S- )  Upo^  reading  the  certificate  of  0.  P.,  attorney  fot  the  "  plaintiff 
ordOT  for  v,  )  [w,  «  A.  B.'']  [or  "  upon  reading  the  affidavit  of  O.  P,  and  the 
attendance  D. )  older  of  Nisi  Prius,  and  paper  writing  and  appointment  thereto 
of  witness,  annexed"],  I  order  and  command  that  "G.  H."  [or  "you,  G.  H."l  of 

],  do  attend  before  X.  Y.,  Esq.,  the  arbitrator  herein,  on  the 
]  day  of  [  ],  at  [place  of  mating},  at  [  ] 

o'clock  in  the  [  ]  *,  and  do  then  and  there  submit  to  be  examined 

upon  oath  or  affirmation  on  behalf  of  the  "said  plaintiff"  [or  "said 
A.  B."]  touching  the  matters  referred  to  the  said  arbitrator  [if  the 
witness  is  to  produce  dooumentSf  add] ;  and  that  "  the  said  G.  H."  [or 

(e)  See  P.  II.  ch.  4,  s.  1,  d.  8,  p.  172,  as  to  e&fcordDg  atteodaaoe  oC 

Witneeses. 


PROCEEDINOS  DUBING  THE  REFEBENCE. 

"you"]  bring  with  "him"  [or  "you"],  and  produce  before  the  said 
arbitrator  at  the  said  time  and  pkce  a  certain  [here  specify  the  docu- 
Tnents  as  in  a  siibpcsna  duces  tecum],  pursuant  to  the  statute. 
Dated  tiie  [  ]  day  of  [  ],  a.d.  [  ]  (/). 

[Jvdg^s  signature.'] 
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witne8(W8« 


XLIX. 

In  the  "  Queen's  Bench "  [or  "  Common  Pleas,"  or  "  Exchecj^uer  of  Memo- 
Pleas"].  randumfor 

Between  A.  B.,  plaintiff,  and  0.  D.,  defendant  SSIlfi 

Jurat  for  plaintiff. 
A.  B.,  plaintiff. 

G.  H., ) 

I.  K.,  >  witnesses. 
L.  M.,) 
By  "rule  of   court **  [or  "judge's  order,"  or  "baron's   order,"  or 

"  order  of  Nisi  Prius  "].    Dated  the  [  ]dayof[  ],  a.d. 

O.  P.,  Plaintiff's  Attorney. 


L. 

In  the  "Queen's  Bench"  [or  "Common  Pleas,"  or  "Exchequer  of  jtiratof 
Pleas "].  wiinesseB. 

A.  B.  against  C.  D. 
G.  H.,  of  [  ]. 

I.  K.,  of  [  \ 

L.  M.,  of  [  ],  &c. 

On  the  [  j  day  of  [  ],  the  above  [  ]  witnessetj 

were  severally  sworn  "  in  court "  [or  if  before  a  judge  sa/y,  "  before  me, 
at  my  chambers,  in  Rolls  Gkrden  "]  to  give  evidence  before  the  arbitrator 
to  whom  this  cause  stands  referred, 

G.  H.  By  the  Court  [if  swoni  before 

L  K.  a  judge,  the  signattire  of  the 

L.  M.,  &C.  judge  iiuteadj. 


LI. 


The  evidence  which  you  shall  give  before  me,  the  arbitrator,  touching  Form  of 
the  matters  in  difference  in  this  reference,  shall  be  the  truth,  the  whole  ^**^  ^  ^ 
truth,  and  nothing  but  the  truth ;  so  help  you  God,  wbitrator? 

(/)  See  P.  IL  ch.  4,  8.  1,  d.  8.  (ff)  See  P.  IL  ch.  4,  a.  1,  d.  6, 

p.  172,  as  to  enforcing  attendance  of      p.  179,  as  to  swearing  witnemes. 
witnesses. 
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Another 
form  of 
oath. 


LII. 

You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked 
of  you  toucliing  the  matters  in  difference  in  this  reference  ;  so  help  you 
God. 


Form  of 
affirma- 
tioD. 


LTII. 

I,  A.  B.,  being  [or  "  having  been  *']  one  of  the  people  called  Quakers 
[or  "one  of  the  united  brethren  called  Moravians"]  [or  "being  a 
Separatist"],  do  solemnly,  sincerely,  and  truly  afErm  and  declare,*  that 
the  evidence  which  I  shall  give  loefore  you,  the  arbitrator,  touching  the 
matters  in  difference  in  this  reference,  shall  be  the  truth,  the  whole 
ti-uth,  and  nothing  but  the  truth. 


Another 
form  of 
affirma- 
tion. 


LIV. 

[Commence  as  in  tJte  preceding  Fonn  LIIL,  as  far  as  the  oMeriekj 
and  then  continue'] — that  I  will  true  answers  make  to  all  such  ques- 
tions as  shall  be  asked  of  me  touching  the  matters  in  diflference  in  this 
reference. 


LV. 

Tn  the  Matter  of  the  Arbitration  before  A.  B.,  C.  D.,  and  £.  F. 
Sir, 
Demand  ^n  pursuance  of  the  power  given  to  me  by  the  "  order  of  reference  *'  [or 

by  arbitra-  ^^^g,.  svJbmissuyn^  as  the  case  may  he],  I  require  you  to  produce  before  ^c, 
^ction'of  ^^  Monday,  the  third  day  of  January  next,  at  the  hour  of  eleven  o'clock 
docn-  in  the  forenoon,  at  my  chambers,  Farrar's  Buildings,  Inner  Temple,  the 

ments.  following  documents  relating  to  the  matters  in  this  reference,  that  is  to 
say  [here  enumerate  the  hooks ,  deeds,  papers^  and  writings  demanded,  tpet^ 
fying  and  describing  each  with  a  reasonable  degree  of  particularity  as  far 
as  is  practicable.  It  may  often  also  he  advisable  to  add, "  and  also  all  other 
books,  deeds,  papers,  and  writings,  concerning  the  matters  in  difference 
referred  to  my  decision  "]  (h), 
Dec  22, 1847.  X.  Y., 

To  Mr.  A.  B.  (t).  Arbitrator. 


(A)  See  P.  IX.  oh.  4,  s.  1,  d.  8,  p. 
1 87,  as  to  the  arbitrator's  power  to  call 
for  documents. 

(0  A  copy  of  this  notice  should  be 
served  personally,  as  in  the  case  of  a 
demand  of  performance  of  an  award, 


whenever  there  is  any  doubt  of  the 
partVs  winingness  to  comply  with  it; 
for  the  courts,  it  is  presumed,  would 
not  enforce  obedience  by  attachment^ 
unless  there  were  a  personal  service, 
with  the  requisite  formalities. 
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LVI. 

Gentlemen, 
In  Older  that  in  forming  my  award  I  may  not  omit  duly  to  estimate 
every  matter  which  is  deemed  of  importance,  I  request  you  respectively 
to  famish  me  with  a  statement  in  writing  of  the  particular  matters 
(other  than  those  included  in  the  cause  referred),  which  you  desire 
me  to  take  into  my  consideration  as  matters  in  difference  in  this  refer- 
ence (ifc). 
The[  ]dayof[  ],  a.d.  [  ]. 

Yours  tnily, 


llequest 
by  arbitra< 
tor  of  a 
written 
statement 
of  the  mat- 
ters in 
difference. 


X.Y. 


To  Mr.  A.  B.  [or  "  Mr.  G.  H.,  attorney  to  Mr.  A.  B."], 
and  to  Mr.  0.  D.  [or  "  Mr.  I.  K.,  attom^ey  to  Mr.  C.  D."]. 


LVII. 


Sir, 


We  hereby  give  you  notice  that  we  cannot  and  shall  not  be  able  to  Notice  by 

agree  in  making  an  award,  but  have  finally  disagreed  alx)ut  the  same,  and  arbitrators 

that  you  are  at  liberty  to  proceed  as  umpire  to  consider  and  award  upon  *J  c'^*'^ 

the  matters  referred  (Q.  disagree- 

The  [  ]  day  of  [  ],  a.d.  [  ].  ment. 


U  V    ) 

y*  Y    ( Arbitrators. 


To  Q.  R.,  Esq.,  umpire. 


LVIIL 

I  enlarge  the  time  for  making  my  award  respecting  the  matters  re-  Enlarge- 
ferred  to  me  by  the  (if  the  enlargement  of  time  is  to  be  indorsed  wi  the  ^**^*  of 
aiibmiseiofif  say,  "  within  order  of  reference  '*  [or  otJier  submissioii]y  if  it  arbitrator 
is  to  be  written  at  the  foot  of  the  submission,  say,  "above  order  of  refer- 
ence "  [or  other  suhmission]),  imtil  the  [  ]  day  of  [  ],  a.d. 

[  ]  W. 

The  [  ]  day  of  [  ],  a.d.  [  ]. 

Witness,  X.  Y. 

O.P. 


LIX. 


[Enlargem&nt  endorsed  on  the  submission,] — We,  the  within-named  Enlarger- 
A.  B  &  C.  D.,  do  hereby  agree  to  give  and  allow  to  the  within-named  S!^i^ 


time  by  tbcF 
parties. 


{k)  See  P.  II.  oh.  4,  s.  1,  d.  15,  p. 
202,  as  to  requiring  statement  in 
writing  of  matters  in  difference. 

(0  See  P  II.  oh.  4,  s.  4,  d.  4,  p.  229, 


as  to  commencement  of  the  umpire^s 
authority. 

(m)  See  P.  II.  ch.  8,  s.  2,  p.  136,  ns 
to  enlargement  by  the  arbitrator. 

3  D 
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arbitrator  a  ftirtlier  time  for  making  his  award,  namely,  until  the 
[  ]  day  of  [  ],  A.  D.  [  ]  ;  and  we  farther  declare 

and  agree  that  all  the  provisions  of  the  within-contained  "  agreement  of 
reference "  [or  "  bond  of  submission,"  or  **  order  of  Nisi  Prius,"]  shall 
continue  of  full  force  and  effect ;  except  that  the  same  shall  be  constraed 
and  read,  as  if  the  day  hereby  given  and  allowed  had  been  given 
and  allowed  for  the  making  of  the  award  by  the  "  within-contained 
agreement  of  reference "  [or  "  bond  of  submission,'*  or  ^  order  of  Nisi 
Prius/] 

In  witness  whereof  we  have  hereunto  set "  our  hands  "  [if  the  sub- 
mission he  by  bond  or  deedy  say^  *^  our  hands  and  seals/']  tins  [  ]  day 
of[               ],A.D.  [               ](n). 

Witness,  A.  B. 

0.  P.  C.  D. 


Bule  for 
enlarge- 
ment by 
consent. 


LX. 

In  the  Queen^B  Bench, 

Monday,  the  [  J  day  of  [  ], 

A.D.  18     ,  in  the  eleventh  year  of  the  reign  of 

Queen  Victoria. 
B.  \       Upon  reading  the  rule  made  on  [dale  of  rule  embodying  stibmis- 
v.  [  sion],  and  upon  hearing  Mr.  [  ],  of  counsel  for  the  plaintiff 

D.  '  and  Mr.  [  ],  of  counsel  for  the  defendant,  and  by  their 

consent ;  it  is  ordered  that  the  time  limited  for  the  arbitrator  making 
his  award  between  the  parties  be  enlarged  until  the  [  ]  day 

of[  ]. 

By  the  Court. 


LXI. 


Order  of 
Chanceiy 
for  enlarge- 
ment by 
consent. 


Master  c^  the  Rolls. 


Saturday,  the  [  ]  day  of  [  ],  in 

the  thirty-third   year  of   the  reign   of   Her 
Majesty  Queen  Victoria,  187    . 
A.  B.  plaintiff,  Upon  motion  this  day  made  unto  this 

Between  {  and  court,  by  Mr.  E.,  of  counsel  for  theplain- 

C.  D.  defendant.       tiff ;  it  was  alleged,  that  by  an  order  dated 
the  [  ]  day  of  [  ],  it  was,  by  consent,  ordered  that  all 

matters  in  difference  should  be  referred  to  the  arbitration,  awaid,  and 
final  determination  of  X.  Y.,  Esq.,  barrister-at-law,  who  was  to  make 
his  award  on  or  before  the  [  ]  day  of  [  ] ;  [i/  <^  ^ifne  has 

been  enlarged  before,  insert  the  folloxdng  clause,  "  that  by  an  order  dated 
the  [  ]  day  of  [  ],  it  was  ordered  that  the  time  for  the 

(n)  See  P.II.  ch.  8,  b.  2,  d.  2,  p.  140,  as  to  enlargement  of   time  hy  Um 
parties. 
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said  arbitrator  to  make  his  award  shall  be  enlarged  until  the  [  ] 

day  of  [  ]  "  ]  ;  that  the  said  arbitrator  has  not  yet  been  able  to 

make  his  award ;  and  therefore  it  was  prayed  that  the  time  for  the 
said  arbitrator  to  make  his  award  may  be  [if  the  order  he  for  a  second 
enlargement,  say  "  f ui-ther  "]  enlarged  to  the  [  ]  day  of  [  ]. 

Which  is  ordered  accordingly  ;  Mr.  F.,  of  counsel  for  the  defendant, 
consenting  thereto. 


LXII. 

B.  V.  D.  [or  "In  \  ^^^  ^^®  " plaintiflf 's "  [or  *' defendant's"]  attorney 
the  matter  of  ar-  /  or  agent,  attend  me  at  my  chambers,  in  Rolls  Garden, 
bitration  between  r  at  [  ]  of  the  clock  in  the  "  forenoon,**  [or 

A.  R  and  C.  D."]  ) «  afternoon,*']  to  show  cause  why*  the  time  (o)  limited 
for  the  arbitrator's  making  his  award  between  the  parties  should  not  be 
enlarged  until  the  [  ]. 

Dated  the  [  ]dayof[  1a.d.  [  ](/?). 

[Judge's  Signature.] 


Summons 
for  enlarge* 
ment  by  a 
judge 
under  the 
statute  of 
WiU.IV. 


LXIIL 

B  V  D  For  "  In  \  Upon  hearing  the  attorneys  or  agents  on  both 
thematter  of  arbi-  (  sides,  and  upon  reading  the  aJQSdavits  of  G.  H.  and 
bitration  between  i  I.  K.,  I  do  order*  that  the  time  limited  for  the  arbi- 
A.  B.  and  C.  D."] ;  trator  making  his  award  between  the  parties  " 
this  cause  *'  [^  "  in  this  matter  "]  be  enlarged  until  [  ]  next. 

Dated  the  [  ]  day  of  [  ]. 

[Judffe's  Signature]. 


m 


Judge*s 
order  for 
cnlajge- 
ment 
under  the 
statute  of 
WilL  IV. 


LXIV. 


In  the  Queen's  Bench. 


[  ]the[  ]  day  oft  1 

A.  D.  [  ],  in  the  [  ]  year  of 

the  reign  of  Queen  Victoria. 
A  tj  ri  "n  r  \  Up^^  I'eading  the  rule  made  in  this  "  cause  "  [or 
"in  the  matter  1  "n^atter**]  on  [date  of  rule  cmhodijing  s%ihmisdon\ 
of  arbitration  be-  rand  the  affidavits  of  G.  H.  and  I.  K.,  it  is  ordered, 
tween  A.  B.  and  I  that  "  the  defendant,"  [or  "  C.  D.  in  the  said  rule  and 
C  B.**]  /  affidavits    mentioned*']   upon  notice    of   this    rule 

being  given  to  him  or  his  attorney,  shall  upon  the  [  ]  day  of 


Rule  niRi 
for  en- 
larging 
time  under 
the  statute 
of  WilL 
IV 


{o)  The  expression  in  the  statute  is 
« to  enlarge  the  f^rm;"  see  p.  143. 
(p)  See  P.  II.  ch.  8,  s.  2,  d.  8,  p. 


143,  as  to  enlargement  of  time  by  the 
courts. 

3  D  2 
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[  ]  show  cause  why*  the  time  limited  for  the  arbitrator  making 

his  awaKl  between  the  parties  should  not  be  enlarged  until  [  ]- 

Upon  the  motion  of  Mr.  [  ]. 

By  the  CJourt. 


Rule  abso' 
lute  for 
enlarging 
tune under 
the  statute 
of  Will 
IV. 


LXV. 

In  the  Queen's  Bench. 

[  ]the[  ]dayof[  I 

A.D.  [  ],  in  tlie  [  ]  year  of 

the  reign  of  Queen  Victoria, 
Upon  reading  the  rule  made  in  this  "  cause,"  [or 
"  matter,"]  on  [date  of  rule  nisi]  the  affidavits  of  G. 


A.  B.  V.  C.  D.  [ar 
"  In    the    matter 


of  arbitration  be-  )  G.  and  I.  K.,  [the  affidavit  in  angwer^  if  any]  and 
tween  A.  B.  and   upon  hearing,  Mr.  [  ]  of  counsel  "  for  the 

^-  ^-"^  )  plaintiff,"  [or  "  for  A.  B.  in  the  said  rule  mentioned,"] 

and  Mr.  [  ]  of  counsel  "  for  the  defendant,"  \<)r  "  for  C.  D.  in 

the  said  ride  mentioned,'*]  it  is  ordered*  that  the  time  limited  for  the 
arbitrator  making  liis  award  between  tlie  parties  in  this  "cause "[or 
"  matter  "]  be  enlarged  imtil  [  ]  next. 

By  the  Court. 


Judge's 
order  en- 
larging 
time  and 
stating 
cause 
under  the 
Common 
Law  Pro- 
cedure 
Act,  1854. 


LXVI. 

In  the  matter  of  tlie  arblA     Upon  hearing  the  attorneys  or  agcnta  for 
tration  between  J.  L.,  ap-  |  the  appellant,  and  counsel  for  the  icspon- 

ft^'e  "d  ter^r of  '^•^t^'  ««1  ^^  '^^  ^^  ^'^'^^  «f 
the    parish  of  S.,  in   tlie   ^'  ^j  C.  D.,  and  E.  F.,  I  do  order  that  the 

county  of  L.,  respondents,  y  time  for  the  umpire  to  make  his  award 

herein  be  enlarged  until  the  1st  day  of  May  next,  for  the  following  causr, 

namely,  that  I  am  satisfied  that  no  unreasonable  delay  has  taken  place, 

and  that  further  time  is  requisite  for  the  umpire  to  hear  further  evidence 

and  make  his  awanl  {q). 

Dated  the  [  ]dayof[  1 18    . 

W.  W. 


Summons 
5>r  leave 
to  revoke. 


LXVII. 

[Comnimce  the  wmmofis  as  in  Form  LXIL^  as  far  as  the  asterisk,  and 
continue] — "  the  plaintiff''  [or  "tlie  said  A.  B."]  aliould  not  be  at  liberty 
to  revoke  and  make  void  the  power  and  authority  of  tlie  arbitrator  to 
make  his  award  in  the  reference  herein.  [Caiichide  as  in  the  Form 
LXIL]  (r). 


(q)  See  17  &  18  Vict.  c.  125,  s.  15. 

(r)  See  P.  II.  ch.  8,  s.  3,  d.  2,  p.  150,  as  to  revocation  by  leave  of  court. 
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LXVIII. 

[Commence  th$  order  ae  in  Form  LXIILy  as  far  as  the  asterisk,  and  Judge's 
co»«tnu<?]— that  "the  plaintiff''  [or  "  the  said  A.  B."]— be  at  Hbcrty  ta  j°^^®^^' 
revoke  and  make  void  the  power  and  authority  of  the  arbitrator  to  make  revoke, 
hta  award  in  the  reference  herein.    [Condude  as  in  Form  LXIIL] 


LXIX. 


[Commence  the  ride  as  in  Form  LXIV.,  as  far  ae  the  asterisk^  and  con-  Rule  nisi 

tinue  as  in  Form  LXVIIL,  concluding  as  in  Form  LXV,]  for  leave 

to  revoke. 


LXX. 

[Commence  the  ride  as  in  Form  LXV.,  as  far  as  the  asterisk,  and  con-  Rule  abno- 
iinue  as  in  Farm  LX  VIIL^  concluding  as  in  Form  LX  T.]  i^e^ to 

revoke. 


LXXL 


Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  \  have  re-  Revoca- 

voked,  annulled,  and  made  void,  and  by  these  presents  do  revoke,  annul,  tion  of  ^ 
and  make  void,  all  the  power  and  authority  which  by  [recite  the  gubmie-  ^  ^^^ty 
sion,for  inetance,]  a  certain  agreement  of  reference  in  writing,  made  the 
[  ]  day  of  [  ],  A.  D.  [  ]  between  me  the  said 

A-  B.  aud  C.  D.  of  [  ],  were  conferred  upon  X.  Y,  of  [  ], 

the  arbitrator  thereby  appointed  to  award  and  determine  on  certain 
matters  in  difference  between  me  and  the  said  C.  D. ;  and  I  do  hereby 
discharge  and  prohibit  the. said  X.  Y.  from  making  any  award,  or  from 
any  further  proceeding  in  the  said  arbitration. 

As  witness  my  ''hand"  [if  the  submiseion  be  by  bond  or  deed,  say 
"  hand  and  seal,"]  this  [  ]  day  of  [  ],  a.  D.  [  ]  («). 

Witness,  A.  B.  [if  by  deed,  L.  S.] 

O.P. 


Lxxa 

Sir, 
I  hereby  give  you  notice  that  by  a  writing  under  my  hand  and  seal.  Notice  of 
made  on  the  [  ]  day  of  [  1  a.  d.  [  J  I  have  ^^^^itr^ 

revoked,  annulled,  and  made  void  your  authority  as  arbitrator ;  and  I  tor. 

(f)  See  P.  11.  oh.  8,  s.  8,  d.  1,  p  146,  asto  revocation  by  a  party. 
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hereby  discliarge  and  prohibit  yon  from  further  proceeding  in  the  matters 
of  the  arbitration  between  me  and  O.  D. 

Dated  the  [  ]  day  of  [  1  a.  D.  [  ]. 

To  X.  Y.,  E8(i.  A.  B. 


Notice  to 
parties  of 
award 
made. 


LXXIII. 
Gentlemen, 
I  hereby  give  you  notice  that  I  have  made  and  published  my  awanl 
in  writing  respecting  the  matters  in  difference  between  Mr.  A.  B.  and 
Mr.  C.  D.  referred  to  me,  and  that  it  lies  at  *<  my  chambers "  [or  other 
place  specified]  ready  to  l)c  delivered. 
The  charges  amount  to  £  [  ](t). 

Yours  trulv, 

X.  Y. 
The[  ]dayof[  ],  A.  D.  [  ]. 

To  Mr.  A.  B.,  and  M.  G.  H.,  attorney  for  Mr.  A.  B., 
and  to  Mr.  C.  D.,  and  Mr.  I.  K.,  attorney  for  Mr.  C.  D. 


{t)  See  P.  II.  ch.  5,  a.  1,  dd.  2,  8, 
pp.  243,  244,  as  to  publishing  and 
delivering  the  award.    Also  P.  Ill, 


ok  9,  B.  2,  d.  1,  p.  651,  as  to  effect  of 
notice  on  the  parties. 
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AWARDS. 


LXXIV. 


[See  order  of  Nisi  Prius  on  the  usual   terms,  Form   XIIL] — (a)  Award  on 

Whereas  at  the  assizes  held  at  Kingston  upon  Tliamcs,  in  and  for  tlie  ?  reference 

ijy  order  of 
county  of  Surrey,  on  Monday,  the  23rd  day  of  March,  a.d.  1846,  before  j/jgi  p^jus 

the  Right  Honourable  Thomas  Lord  Denman,  Chief  Justice  of  our  Lady  on  the 

the  Queen,  assigned  to  liold  pleas  before  the  Queen  herself ;  the  Honour-  ^'^^^ 

able  Sir  Edward  Hall  Alderson,  Knight,  one  of  the  Barons  of  our  said 

Lady  the  Queen,  of  her  Court  of  Exchequer ;  and  others  their  fellows.  Recital  of 

Justices  of  our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  P*'*  ^f 

said  county  of  Surrey,  according  to  the  form  of  the  statute  in  that  case  Nigi'^ug 

made  and  pro\'ided  :  on  the  trial  of  a  cause  in  which  A.  B.  was  plaintiff  q£  -j^^g- 

and  C.  D..  defendant,  it  was  ordered  by  the  court,  with  the  consent  of  the  to  the  ar- 

parties,  their  counsel,  and  attorneys,  that  a  verdict  should  be  entered  for  bitrator 

the  plaintiff,  damages  the  amount  in  the  declaration  in  the  above  cause  verdict^ 

mentioned,  costs  40«. ;  but  that  such  verdict  should  be  subject  to  the  nc   ^ 

'  '  J  (ji  cause 

award,  order,  arbitrament,  final  end,  and  determination  of  me,  X.  Y.,  and  all 

Esq.,  borrister-at-law ;  who  was  by  the  same  order  empowered  to  direct,  matters 

that  a  verdict  should  be  entered  for  the  plaintiff  or  for  the  defendant,  as  '®  ^^^  ' 

I  should  think  proper ;  and  to  whom  the  above-mentioned  cause,  and  all  Of  power 

matters  in  difference  between  the  parties,  were  thereby  referred :  to  to  say  what 

order  and  determine  what  I  should  think  fit  to  be  done  by  eithei  of  the  ^^^^ 

said  parties  respecting  the  matters  in  dispute ;  so  as  that  I  the  said  q|  ^j^^jj^^ 

ai-bitrator  should  make  and  publish  my  award  in  writing  respecting  the  in  which 

matters  referred,  ready  to  be  delivered  to  the  said  parties,  or  to  either  of  award  to 
them ;  or  if  they,  or  either  of  them,  should  be  dead  before  the  making  ®  ™  ^' 
of  the  award,  to  their  respective  personal  representatives  who  should 

require  the  same,  on  or  before  the  fourth  day  of  the  then  next  Easter  Of  power 

Term,  or  on  or  before  any  other  day,  to  which  I  the  said  arbitrator  *^  *^®  ^^^^' 

tratior  to 

should,  by  any  writing  imder  my  hand  to  be  indorsed  on  the  said  order,  enlarge 
from  time  to  time  enlarge  tJie  time  for  making  my  award.  the  time. 

And  whereas  it  was  also  ordered  that  the  costs  of  the  said  cause  to  be  Of  power 
taxed  should  abide  the  event  of  the  said  award,  and  that  the  costs  of  the  *«  thearbi- 
reference  and  of  my  award,  to  be  taxed,  should  be  in  the  discretion  of  me  ^^  ^''^^ 
the  said  arbitrator,  who  might  direct  and  award  to  and  by  whom,  and  in 
what  manner,  the  same  should  be  paid. 

And  whereas  I  the  said  arbitrator,  on  the  2nd  day  of  April,  a.d.  1846,  Of  enlarge- 
did,  by  writing  under  my  hand,  indorsed  on  the  said  order,  enlarge  the  "?ent  of 
time  for  making  my  award  until  the  fourth  day  of  Michaelmas  Term  ^^  ^^1- 
then  next.  trator. 

And  whereas  I  the  said  arbitrator,  on  the  7th  day  of  July,  a.d.  1846,  Of  further 
did,  by  writing  under  my  hand,  indorsed  on  the  said  order,  further  en-  enlarge- 
large  the  time  for  making  my  award  until  the  fourth  day  of  Michaelmas  J?^^  ^ 
Tenn,  a.d.  1846. 

(a)  See  P.  IL  ch.  5,  s,  2,  p.  250,  as  to  the  form  of  the  award. 
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Award  of 
and  cv^n- 
cerning 
the  pre* 
mises. 


On  issue 
on  non- 
assumpsit. 

On  issue 
on  traverse 
to  plea  of 
payment. 


Award  of 
damages  in 
the  c(«u8e. 

Direction 
to  pay. 

Verdict  to 
stand,  but 
for  reduced 
damages. 

Award  as 
to  other 
matters  in 
difference. 


Award 
defendant 
to  pay 
plainti£f'8 
costs  of 
reference 
and  award. 


Now  I  the  said  arbitrator  having  taken  upon  myself  the  burtlien  of 
this  reference,  and  having  duly  weighed  and  considered  the  several  alle- 
gations of  the  said  parties,  and  also  the  proofs,  vouchers,  and  documents 
which  have  been  given  in  evidence  before  me ;  do  hereby  make  and 
publish  my  award  in  writinj^  of  and  concerning  the  matters  above 
referred  to  me  (6),  iu  manner  following,  that  is  to  say  : — 

As  to  the  issue  firstly  joined  in  the  said  cause  (c),  I  award  and  adjudge, 
tliat  the  defendant  did  promise  in  manner  and  form,  as  the  plaintiff  has 
in  the  declamtion  in  the  said  cause  complained  against  him. 

And  as  to  the  issue  secondly  joined  in  the  said  cause,  I  award  and 
adjudge,  that  the  defendant  did  not  pay  to  the  plaintiff,  nor  did  the 
plaintiff  accept  of  and  from  the  defen^lant  the  sums  in  the  last  plea  of 
the  defendant  in  the  said  caiise  mentioned,  or  any  part  of  them,  in  full 
satisfaction  and  discharge  of  all  or  of  any  of  the  causes  and  rights  of 
action  in  the  declaration  mentioned,  in  manner  and  form,  as  the  defen- 
dant has  in  his  last  plea  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  has  sustained 
damages,  by  reason  of  the  non-performance  by  the  defendant  of  the 
promises  in  the  declaration  mentioned,  to  the  amount  of  [  ] 

[it  is  better  to  state  the  sum  in  words  than  in  figures']  pounds,  which  sum 
I  award  and  direct  the  defendant  to  pay  to  the  plaintiff  (d). 

And  I  further  award  and  direct  that  the  verdict  which  has  been 
entered  for  the  plaintiff  do  stand ;  but  that  the  entry  of  damages  be 
reduced  to  the  sum  of  £[  ]  above  mentioned  (0). 

And  I  further  award  and  adjudge  that  there  are  no  matters  in  differ- 
ence between  the  parties  other  than  those  in  the  said  cause.  [Or,  ^  And 
as  to  the  matters  in  difference  between  the  parties  other  than  those  in 
the  said  cause,  I  award,  adjudge,  and  direct,  that  the  defendant  do  pay 
to  the  plaintiff  the  sum  of  [  '  ]  pounds,  in  full  satisfaction  and 

discharge  of  all  claims  and  demands  by  the  plaintiff  against  the  defen- 
dant in  respect  of  the  same  (/)."  Or,  "And  I  further  award  and 
adjudge  that  the  defendant  has  no  claim  or  demand  against  the  plaintilf 
in  resiKict  of  any  matters  in  difference  between  them  (^)."] 

And  I  further  award  and  direct  that  the  defendant  do  pay  to  tiie 
plaintiff  his  cost^s  of  and  incidental  to  the  reference  and  the  costs  of  the 
award,  and  that  the  defendant  do  bear  his  own  costs  of  the  same  (k). 

In  witness  whei-eof  I  have  hereunto  set  my  hand  tliia  5th  day  of 
April,  A.D.  1847. 

Signed  and  published  the  5th  day  of  X.  Y". 

April,  1847,  in  the  presence  of  0.  P. 


(6)  See  P.  II.  ch.  5,  s.  4,  p.  255,  as 
to  awarding  of  and  concerning  the 
premises. 

(c)  See  P.  IL  ch.  6,  s.  2,  d.  4,  p.  336, 
as  to  awarding  on  the  issues. 

((I)  See  P.  II.  ch.  6,  s.  4,  p.  350,  as 
to  awarding  damages. 

(e)  See  P.  IL  ch.  G,  s.   8,  p.  345,  as 


to  awarding  a  verdict 

(/)  See  P.  II.  ch.  6,  a.  4,  d.  2, p.  261, 
as  to  awarding  a  gross  sum. 

ig)  Seo  P.  IL  ch.  6,  s.  4,  d.  7,  p.  269, 
as  to  negativing  groundless  claim 

(h)  See  P.  IL  ch.  7,  8.  1,  p.  862,  as 
to  awarding  costs. 
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CLAUSES  IN  AWARDS  {%), 

1.  Whereas  by  a  ccrtaiu  "  agreement  in  writing "  [or  ^  indenture "],  Com- 
bearing  date  tlie  [  ]  day  of  [  1,  a.d.  [  J  made  ^^^^^ 
between  A.  B^  of  [                      J  [**  of  the  iirst  part,"]  and  C.  D.,  of  award 

[  1  ["  ^^  *^®  second  part,**]  reciting  that  [here  recite  so  much  of  redting 

the  matters  tn  differetice  as  will  explain  and  justify  the  subsequent  direc-  fj^hmiBsion 
iions  of  tlie  award]   it  was  agreed  that  ''the   same"  [or  "that  all  me&tw 
matters  in  diflference,"]  [state  the  terms  of  reference  as  the  case  may  be]  deed, 
should  be  referred  to  the  award  and  final  determination  of  me,  X.  Y.,  of 
[  ].     And  whereas  it  was  further  agreed  that  [here  set  forth 

such  of  the  several  pouters  and  provisions  in  the  submission  as  wanxint  the 
following  directions  of  the  avHtrd],    Now  I  the  said  arbitrator,  &c. 

2.  To  all  to  whom  these  presents  shall  come,  we,  U.  V.,  of  [  ],  Com- 
and  X.  Y.,  of  [                   ],  send  greeting.  menco- 

Whereas  A.  B.,  of  [  ],  did  by  his  bond,  bearing  date  this  award 

[  ]  day  of  [  ],  A.D.  [  ],  become  bound  to  C.  D.,  redting  a 

of[  ],  in  the  penal  sum  of  X  [  ];  and  the  said  C.  D.,  by  ^^"jj"" 

bis  bond,  also  bearing  date  the  day  and  year  aforesaid,  became  bound  to  bond, 
the  said  A.  B.  in  the  like  penal  sum  of  £[  ].*    Which  bonds 

respectively  recite  that  [here  set  out  so  much  of  (Jie  recital  in  the  bonds 
as  suffices  to  show  what  is  referred,  and  to  explain  the  rest  of  the  award]. 
Under  which  bonds  conditions  were  respectively  written  for  making  the 
same  void,  if  the  said  A.  B.  and  C.  D.  respectively,  and  their  respective 
heirs,  executors,  and  administrators,  should  observe,  perform,  and  keep 
the  award,  which  we  the  said  arbitrators  should  make  "  of  and  con- 
cerning the  said  matters  referred "  [ctccordiiig  to  the  bonds] ;  so  as  we 
the  said  arbitrators,  should  make  and  publish  our  award  in  writing,  &c., 
&c.  [as  in  Form  VIL,  altering  the  person  and  tense,  as  far  as  the  com- 
mencement of  the  provision  respecting  the  umpire]  Now  we  the  said 
arbitrators,  &e. 

3.  [Award,  on  siibmission  by  bond,  as  in  Form  VIIL    Commence  as  Com- 
tn  the  preceding  clause,  as  far  as  the   asterisk,]— XJndeT  which  bonds  mence- 
conditions  were  respectively  written,  that   the  said  A.  B.  and  C.  D.    J!f^ 
respectively,  and  their  respective  heirs,  executors,  and  administrators,  submis- 
should  in  all  things  well  and  truly  stand  to,  obey,  abide  by  [continue  as  "^°"  ^7 


in  Form  VIIL,  to  the  end  of  the  recital  of  the  matters  referred] ;  so  as 
I  the  said  arbitrator  should  make  and  publish  my  award  [here  follow  the 


b<>nd. 


(f)  In  the  following  dauses,  im- 
pended to  the  first  form  of  an  award, 
an  endeavour  has  been  made  to  collect 
tinder  one  head  a  variety  of  forms  of 
the  parts  of  awards  most  wanted  in 
ordinary  practice ;  of  modes  of  adjudi- 
cating on  matters  which  most  fre* 
quently  arise  for  dedsion ;  and  of 
directions  often  necessarily  or  bene- 


ficially inserted  in  an  award.  An 
arbitrator,  selecting  from  these  clauses, 
snch  as  suit  the  subject  of  reference 
before  him,  and  are  within  the  powers 
conferred  on  him  by  the  submission, 
will  find,  it  is  hoped,  little  difficulty  in 
adapting  the  above  form,  or  some  of 
the  other  forms  of  awards,  to  his  own 
particular  purpose. 
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provision  of  the  bondSy  as  to  the  delivery  of  the  award,  Me  tvmefor  making 
it,  aiid  the  power  of  evdargemeni-,  changing  the  person  and  tense].  Now  I 
the  said  arbitrator,  &c. 

Com-  4.  Wliereas  by  a  certain  deed  poll,  made  and  executed  by  A.  B.,  of 

™ence-  [                ],  on  the  [                 ]  day  of  [                 ],  a.d.  [                 ],  and 

award  on  a  ^^y  ^  certain  other  deed  poll,  niade  and  executed  by  C.  D.,  of  [                ], 

Bubmiasion  on  Uie  day  and  year  last  aforesaid,  after  reciting  that  [here  recite  sud^ 

by  deeds  portions  of  the  recital  in  tlie  deeds  poU  as  are  material  to  eaqdain  the 

^  '  avxwd],  it  was  agreed  that  [matters  referred]  should  be  referred  to  the 
awajd  of  me,  X.  Y.,  of  [              ],  &c.,  &c. 


On  a  5.  Whereas  by  an  order  of  reference  made   by  the  Honourable  Sir 

Bubmiasion  Thomas  Coltman,  Knight,  one  of  the  judges  of  Her  Majesty's  Court  of 
Common  Pleas,  all  matters  in  difference  in  a  cei-tain  cause  then  pending 
in  the  said  court,  between  A.  B.  plaintiff,  and  C.  D.  deiendant,  were 
referred  to  me,  X.  Y.,  Esq.,  barrister-at-law,  in  manner  and  form  as  by 
the  said  order,  reference  being  thei-eto  had,  will  more  fully  and  at  large 
appear. 


by  a 

judge's 

order. 


On  an 
order  of 
Nisi  PriuB 
made  at 
the  sittings 
in  London 
or  Weat- 
minster. 


6.  Whereas  by  an  order  made  at  the  sittings  of  Nisi  Prius,  held  "  at 
Westminster,  in  and  for  the  county  of  Middlesex  "  [or  "  at  the  Guildhall, 
in  and  for  the  city  of  London"],  on  the  [  ]  day  of  [  J 

A.D.  [  ],  ]3efore  the  Bight  Honoumble  Thomas  Lord  Denman, 

Chief  Justice  of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the 
Queen  herself  [or  before  any  other  jvdge  as  in  the  order  of  rrference]  i  in 
a  certain  cause,  &c. 


On  a 
referenoe 
at  the 
aasizea. 

On  a 
referenoe 
of  an  in" 
dictment. 

On  a 

submiBBion 
by  rule  of 
court. 


On  a 

Bubmiasion 
by  order  of 
Chancery. 


7.  [For  the  form  of  recital  of  an  order  of  Nisi  Prius  made  at  the 
assises,  see  ths  comm>eneem>ent  of  Form  LXXl  F.] 

8.  [For  the  form  of  recital  of  an  order  of  Nisi  Prins  referring  an  indict- 
ment,  see  the  commencement  of  Form  LXXVIJ] 

9.  Whereas  by  a  rule  of  the  Court  of  Queen's  Bench,  made  the 
[  ]  day  of  [  ],  A.D.  [  ],  in  a  cause  wherein 
A.  B.  was  plaintiff,  and  C.  D,  defendant,  it  was,  by  consent,  ordered, 
that  all  matters  in  dispute  between  the  said  parties  should  be  refi^red  to 
the  award  of  me,  X.  Y.,  of  [                  ]. 

10-  Wliereas  by  a  certain  order  made  by  the  Lord  High  Chancellor  [or 
as  the  ccLse  may  be],  on  the  [  ]  day  of  [  ],  a.d. 

[  ]>  ill  a  certain  cause  then  depending  in  the  High  Court  of 

Chancery,  wherein  A.  B.  was  the  plaintiff,  and  C.  D.  and  E.  P.  the 
defendants,  it  was  by  the  consent  of  the  said  parties  and  their  counsel 
ordered,  that  [state  the  terms  of  reference]. 


Recital  in        11.  [Recite  the  mbmission,  as  to  the  appointment  of  the  afUtratorSf  mnd 
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the  pravision  far  (vppointiiuj  an  umpire^  and  such  other  parts  as  inay  he  award  by 
i\eeess€miy  and  proceed.'] — ^And  whereas  the  Baid  U.  V.  and  X.  Y.  did,  '"'^P*'®- 
by  a  writing  under  their  hands,  bearing  date  the  [  ]  day  of 

[  ],  indorsed  on  the  said  order  of  reference  [or  as  iJie  case  vmy  Appoint- 

be]j  appoint  me,  A.  Z.,  of  [  ],  to  be  the  umpire,  pursuant  to  the  ™®^*  ^^ 

said  order.    "And  wliereas  the  said  U.  V.  and  X.  Y.  did  not  make  any   ^™P*'®* 
award  of  and  concerning  the  premises  before  the  [  ]  day  of 

[  ],"  [the  limit  of  the  arbitrator^  authority],    [  Where  tli&ne  is  Arbitra- 

}M  limit,  say  imtead,  "  And  whereas  the  said  U.  V.  and  X  Y.  have  not  J?^^*'* 
made  any  award  concerning  the  matters  referred,  but  have  finally  and  award, 
altc^ther  disagreed  respecting  the  same."]  Now  I,  the  said  A.  Z., 
having  taken  upon  myself  the  charge  of  this  reference,  and  having 
heard,  examined,  and  considered  the  allegations,  witnesses,  and  evidence 
of  lx)th  the  said  parties  concerning  the  premises ;  do  make  this  my 
umpirage  in  writing  of  and  concerning  the  premises,  in  the  manner 
following  ;  that  is  to  say  : — I  award  and  adjudge,  &c.,  &c. 

12.  [For  the  fomis  of  words  in  which,  after  making  tJie  necessary  recitals,  Preamble 
the  arbitrator  may  introduce  Ms  decision  and  adjudication  on  the  several  ^  *^. 
mattes,  see  Forms  LXXXIV,^LXXXL]  p^oMbe 

award. 

13.  [Form  of  adjudication  on  a  came  referred  before  issue  joined.] — ^I    Award 

awartl  that  the  plaintiff  lias  good  causes  of  action  against  the  defendant  plaintiif 

on  tlie  first  and  second  count  in  the  declaration  for  the  sum  ol  £[         ],  S^^  cause 

which  sum  I  direct  the  defendant  to  pay  to  the  plaintiif :  and  I  further  ^^  ^^^ 

award  that  the  plaintiif  has  no  cause  of  action  against  the  defendant  on  counts,  no 

the  tliird  count  in  the  declaration  (k\  cause  of 

action  on 

tbirtl 

14.  [Gattse  referred  before  plea,  the  following  is  a  sufficient  determina-  count 
tion.] — I  award  that  the  defendant  shall  pay  to  the  plaintifl',  £[  ]  j^^ard  de- 
in  fuU  of  all  demands  in  the  above-mentioned  cause.  fendant  to 

pay  a  sum 

15.  And  as  to  the  issues,  firstly,  secondly,  and  fourthly  joined  in  this  ip^^oJ*U 
-  -1        1   n    1  f       ^        t  '     'fv         1  1.  demands 

cause,  I  award  and  find  for  the  plamtiu  ;  and  as  to  the  issues  thirdly   ^q  the 

and  fifthly  joined  in  the  cause,  I  award  and  find  for  the  defendant.  caase. 

Award  on 

16.  As  to  the  issue  firstly  joined  in  this  cause,  I  award  and  find,  that  the  several 

the  defendant  "  did "  [or  "  did  not "]  promise  in  manner  and  form  as  J^^®^  ^^ 

the  plaintiff  has  in  the  declaration  complained  against  him  :  [if  award 

for  the  plaintiff,  proceed  thus]  and  I  assess  the  damages  for  the  plaintiff  non- 

by  reason  of  the  defendant's  not  performing  his  promises  in  the  dedara-  assmnpsifc. 

tion  alleged,  at  £  [  ],  which  sum  I  direct  the  defendant  to  pay 

to  the  plaintiff 

17.  As  to  the  issue  joiaed  on  the  plea  of  non-assumpsit,  I  award  and  Award  on 

adjudge,  that  as  to  so  much  of  the  declaration  in  this  cause,  as  relates  to  ^^^' 

assumpsit 

{k)  See  P.  II.  ch.  6,  b.  2,  d.  3,  p.  335,  as  to  awarding  on  the  cause  before 
issue  joined. 
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on  the  in* 

debitatos 

counts, 

part  for 

plaintiffs, 

part  for 

defendant 


goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant,  and  to  money 
paid  by  the  plaintiffs  to  the  defendant  for  the  use  of  the  defendant, 
the  defendant  did  promise  in  manner  and  form  as  the  plaintiffs  have 
alleged  ;  and  as  to  the  residue  of  the  declaration,  that  the  defendant  did 
not  promise  as  the  plaintiffs  have  allied  (Q  :  and  I  assess  the  plaintiiB^ 
damages  at  the  sum  of  ;^  [  ],  which  I  direct  the  defendant  to  pay. 


Award  on 
tender  as 
to  part,  on 
non- 
assumpsit 
as  to 
residue. 


18.  [Plea,  except  as  to  £60  non-cusumpsUj'  as  to  £50  tender.}— Ab  to  the 
issue  firstly  joined  in  this  cause,  I  award  and  find,  that  the  defendant 
"  did  '*  [or  "  did  not  **]  promise  to  a  larger  amount  than  the  sum  of  £60 
[if  for  the  plaintiff'  proceed  thm],  "  and  I  assess  the  plaintiffs  damages  by 
reason  of  the  defendant's  not  performing  his  promises  alleged  in  the 
declaration  at  the  sum  of  £[  ],  over  and  above  the  said  sum  of 

j£50,"  which  sum  oi  £[  ]  I  direct  the  defendant  to  pay  to  the 

plaintiff.  And  as  to  the  issue  secondly  joined  in  this  cause,  I  award 
and  find,  that  the  defendant  "  did  "  [or  "  did  not "]  tender  and  offer  to 
pay  to  the  plaintiff  the  sum  of  £60,  as  the  defendant  in  his  second  plea 
has  alleged. 


Award  on        19.  As  to  the  issue  joined  in  this  cause,  I  award  and  find,  '*  that  the 
SSl^ST     ^®^«"^<^*  "^^  indebted  to  the  plaintiff  in  the  sum  of  £  [  ],  the 

tusindebt.  ^^^^  ^  ^®  declaration  alleged  "  [or  ''parcel  of  the  debt  in  the  declara- 
tion alleged  ;  and  that  the  defendant  never  was  indebted  to  the  plaintiff 
in  the  residue  of  the  debt  mentioned  in  the  declaration  **]  ^  and  I  direct 
the  defendant  to  pay  to  the  plaintiff  the  said  sum  of  j£  [  ]>'*  I'or 

'^  that  the  defendant  never  was  indebted  to  the  plaintiff  in  the  sum  in 
the  declaration  mentioned  or  in  any  part  thereof"]. 


Award  hi 
debt  when 
money 
paid  into 
court. 


Award  on 
plea  non 
est  ftk^tum. 

Damages 
in  oove< 
nant. 


20.  [Debt,  plea,  nunquam  inddntatiis,  except  a>s  to  £50,  andpatfrnerU 
into  court  of  that  amountli — ^And  as  to  the  issue  joined  in  tins  cause,  I 
award  and  find,  "  that  over  and  above  the  sum  of  £50  paid  into  court  by 
the  defendant,  the  defendant  was  indebted  to  the  plaintiff  in  £[  ], 
parcel  of  the  debt  in  the  declaration  mentioned,  in  manner  and  form  as 
in  the  declaration  alleged ;  and  that  the  defendant  never  was  indebted  to 
the  plaintiff  in  the  residue  of  the  debt  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  allied ;  and  I  direct  the  de> 
fendant  to  pay  the  plaintiff  the  said  sum  of  £  [  ]  ; "  [or  "  that 
except  as  to  the  sum  of  £50  paid  into  court  by  the  defendant,  the  defen- 
dant never  was  indebted  to  the  plaintiff  in  the  debt  in  the  declaration 
alleged  or  in  any  part  thereof"]. 

21.  I  award  and  find  that  the  "v-iiting  obligatory"  [or  " indenture," 
or  "  articles  of  agreement "  ]  "  is  "  [or  "  is  not  "]  the  deed  of  the  defendant 
in  manner  and  form  as  the  plaintiff  has  alleged.  [If  for  the  plaintiff  in 
covenant  proceed] — And  I  assess  the  damages  of  the  plaintiff  on  occasion 


(Z)  See  P.  IL  eh.  6,  s.  2,  d.  4,  p.  836,  as  to  awarding  on  the  inaes. 
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of  tlie  breaches  of  covenant  alleged  in  the  declaration  at  ;£  [  ]/  and 

direct  the  defendant  to  pay  the  same  to  the  plaintiff. 

22.  [  In  debt  on  indemniti/  bondf  where  a  breach  lias  been  assign^  in  the  Award  in 
pieadingi,']—Aji'A.  I  award  and  find  that  the  defendant  did  not  indemnify  debt  on 
and  save  hannless  {statiiyg  tlu  breach  as  in  the  pleadings'],  hut  wholly  jj^^j^ 
neglected  and  refused  so  to  do,  contraiy  to  the  tenor  and  effect  of  the 

Ixjnd  declared  on  :  and  I  assess  the  damages  of  the  plaintiff  by  reason  of 
the  breach  of  the  condition  of  the  said  bond  assigned  in  the  pleadings  in 
tliis  cause  fit  £[  ],  and  I  direct  the  defendant  to  pay  the  same  to 

the  plaintiff. 

23.  I  award  and  find,  that  the  defendant  doth  detain  the  "  goods  and  Award  In 
chattels  "  [or  as  the  facts  may  be\  in  the  declaration  mentioned,  in  manner  detinue, 
and  fonn  as  the  plaintiff  has  alleged  ;  and  I  award  and  find  the  "  goods 

and  chattels"    [or   other  things']  so    detained   to   be  of  the  value  of 

[        ]• 

24.  I  award  and  find,  that  tlie  defendant  "  is  *'  [or  "  is  not "]  guilty  of  Award  on 
the  [in  ease  and  trover,  say  "  grievances" — in  trespass,  say  "  trespasses  '*]  P^^  ^^^ 
laid  to  his  charge  in  the  declaration  [if  for  the  plaintiff,  proceed] — and  I  ^cwe 
ajMess  the  damages  of  the  plaintiff  on  the  occasion  thereof  at  j£[  ],  trover,  and 
wliich  simi  I  direct  the  defendant  to  pay  to  the  plaintiff.  trespaBs. 

25.  I  do  award,  order,  and  determine  as  to  the  first  issue  joined  Award  on 
between  the  parties,  that  the  defendant  is  not  guilty  of  the  trespasses  in  ^o*  g?il*y» 
the  declaration  in  the  action  laid  to  his  charge,  except  as  hereinafter  ^^  ^^^ 
mentioned  ;  and  as  to  the  second  issue,  I  do  find  for  the  defendant —  assign- 
that  he  did  not  of  his  own  wrong,  but  for  such  cause  as  the  defendant  ™®^*  "^ 
huth  in  his  plea  alleged,  assault,  beat,  bnuse,  or  ill-treat  the  said  plaintiff, 

as  he,  the  said  plaintiff,  has  stated ;  and  as  to  the  last  issue  joined 
between  the  parties,  I  do  award,  determine,  and  find,  that  the  defendant 
is  guilty  of  the  trespasses  newly  assigned  ;  and  I  do  assess  the  damages 
of  the  said  plaintiff  on  account  of  the  trespasses  newly  assigned,  over  and 
above  his  costs  and  charges,  at  one  shilling  {fn), 

26.  I  find  that  the  plaintiffs  have  sustained  damages  from  the  defen-   Award  of 
dants,  occasioned  by  the  causes  of  action  for  which  the  said  action  was  damages 
brought,  to  the  amount  of  [  ]  pounds,  [  ]  shillings,  and       *  cause. 
[                  J  pence  ;  and  I  assess  the  plaintiffs*  damages  at  the  said  simi 

^*^  [  ]  poiiiicls,  [  ]  shillings,  and  [  ]  pence,  and 

award  and  direct  the  defendants  to  pay  the  same  to  the  plaintiffs. 

[Tim  fonn,  it  is  io  be  observed,  does  not  decide  on  tvhi'Ck  counts  tJie 
plaintiff  is  etititled  to  recover.  See  special  aicard  as  to  damages,  clause 
67,  Form  LXXIV,]  (n). 

(m)  See  P.  II.  ch.  6,  s.  4,  p.  851,  (n)  See  P.  II.  ch.  6,  s.  4,  p.  350,  as 

as  to  awarding  damages  on  new  as-      to  damages, 
aignment. 
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Award  as 
to  matters 
not  in  the 
cause. 

Award  for 
defendant 
of  balance 
of  set-off. 


27.  [For  the  mode  of  awarding  (m  matters  'not  in  the  cattse,  see  Form 
LXXIV,] 

28.  [Cause  a)id  all  matters  in  difference  referred,  pleas  in  the  action^ 
non-assu7npsit,  and  set-off,] — I  award  and  adjudge,  that  the  defendant  did 
promise  in  manner  and  fonn  and  as  the  plaintiff  in  his  declaration 
in  the  said  canse  lias  complained  against  him. 

And  1  assess  the  damages  sustained  by  the  plaintiff  in  res])ect  of  the 
causes  of  action  alleged  in  the  declaration  at  the  sum  of  fifty  pounds. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is 
indebted  to  the  defendant  in  manner  and  form  as  the  defendant  has  in 
his  second  plea  in  the  said  cause  alleged. 

And  I  further  award  and  adjudge,  tliat  the  plaintiff  was  and  is 
indebted  to  the  defendant  in  respect  of  the  causes  in  the  said  plea 
alleged  in  the  sum  of  eighty  pounds. 

And  I  further  awxird  and  direct,  that  the  sum  of  fifty  pounds  assessed 
for  the  plaintiff  be  allowed  out  of,  and  deducted  from  the  sum  of  eighty 
pounds  found  due  to  the  defendant ;  and  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  thirty  pounds  the  balance  (o). 


Award  of         29.  I  award  that  the  ax3tion  shall  cease,  and  be  no  further  piose- 

ftstetpro-    cutedO?). 
ceestts.  ^^ 

Award  of         30.  I  award  that  the  verdict  entered  for  the  plaintiff  do  stand,  but 

^l^tiff^^'  that  the  damages  be  reduced  to  ;f  [  ]  (q.)    [When  the  arbitrator 

with  ceiti-  ^  empowered,  and  thinks  fit  to  order  speedy  execution.] — And  I  further 

ficate  for  award  and  certify,  that,  in  my  opinion,  execution  ought  to  issue  in  this 

^on^^^"  ^^^^^  ^^^  ^^^  ^^^  damages  [or  for  £[  ],  parcel  of  the  said 

damages]  "  forthwith  "  [or  "  at  any  time  not  sooner  than  the  [  ] 

day  of  [  ]  next "]. 

Award  of  31.  I  award  that  the  verdict  which  has  been  entered  for  the  plaintiff 
v^Scib  for  ^®  ^^  aside,  and  instead  thereof  "that  a  nonsuit  be  entered"  (r),  [or 
defendant    "  that  a  verdict  be  entered  for  the  defendant  on  all  the  isues  "]. 


Award  of 
verdict  for 
defendant 
on  some 
issues. 

Award  on 
a  demur- 
rer. 


32.  [As  in  the  ahove  clause  31,  cw  far  as  the  word  "  tAereo/""] — that 
a  vei*dict  be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second  and  third  issiies. 

33.  I  award  and  adjudge  that  the  "  first  count  in  the  declaration " 
[or  other  pleading]— ^^  is  "  [or  "  is  not "]  sufficient  in  law.  [  Jf  for  the 
plaintiff y  add] — "  and  that  the  plaintiff  is  entitled  to  recover  from  the 


(o)  See  P.  II.  ch.  6,  s,  4,  d.  2,  p. 
261 ;  P.  II.  ch.  6,  s.  4,  p.  856,  as  to 
awarding  balance  to  defendant. 

(»)  See  P.  II.  ch.  6,  s.  1,  p.  832,  as 
t3  l^e  sufficiency  of  an  award  of  a  stet 


processus. 

(q)  See  P.  II.  ch.  6,  s.  8,  p^  845, 
to  awarding  a  verdict. 

(r)  See  P.  II.  ch.  6,  s.  1,  p*  331, 
to  award  of  a  nonsuit. 
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defendant  £[  ]  "  damages  on  "  [or  "  the  debt  mentioned  in  "] 

the  Baid  count. 

34.  [When  arbitrator  empowered  to  award  that  jvdgmeiit  he  entered,]  Award  of 
— And  I  further  award  and  direct  that  judgment  be  entered  for  the  entry  of 
plaintiff  [or  "  defendant  '*]  in  the  said  cause  («).  judgmen 

35.  "Whereas  it  was  agreed  [or  "  ordered  "]  that  I  should  be  at  liberty  Award  of 
to  direct  judgment  by  default  to  be  entered  against  the  defendants  : —  judgment 
I  award,  order,  and  direct,  that  jiulgment  by  default  be  entered  against     ^ 

the  defendants  in  the  said  action. 

36.  As  to  the  above-mentioned  suit  in  Chancery,  I  award  and  adjudge,  Award 
that  the  plaintiff  has  no  title  to  the  relief  prayed  by  his  bill ;  and  I  ?^*^  suit 
direct  that  the  said  suit  be  dismissed  (<) ;  [or  "  I  award  and  direct  that  eery  bedis- 
the  plaintiff  do  apply  to  the  Court  of  Chancery  to  have  the  said  bill  missed, 
dismissed  "]. 

37.  [BiU  by  J.  K,  party  to  the  rtfereivoe,  for  an  injunctio9i  against  W,  Award  as 
J>.,  party  to  the  reference^  and  others  not  paHiee  to  the  reference,  to  restrain  between 
the  defe/ndante  fromx  proceeding  tnth  an  action.]  [Tlie  eitit  having  been  that  bUl  be 
referred  icith  other  matters,  after  injun^ition  issiied.] — And  as  to  the  said  dismissed 
suit  in  Chancery,  so  far  as  regards  the  matters  in  difference  between  the  •    j^' 
said  J.  R.  and  the  said  W.  D.  therein,  I  find  and  award  that  the  said  dissolved, 
injunction  ought  to  be,  and  shall  be  dissolved,  and  the  said  bill  dismissed 

against  the  said  W.  D.,  with  costs,  to  be  taxed  by  the  proper  officer,  and 
paid  by  the  said  J.  B. :  and  I  direct  that  the  said  J.  R.  shall  accordingly 
without  delay,  cause  and  procure  the  said  injunction  to  be  dissolved,  and 
his  said  bill  to  he  dismissed  with  costs  as  aforesaid  :  and  that  if  the  said 
injimction  be  not  dissolved,  and  the  said  bill  dismissed  with  costs  so  £u 
as  regards  the  said  W.  D.,  on  or  before  the  fourth  day  of  Michaelmas 
Term  next,  then,  that  the  said  W.  D.  may  move  the  said  Court  of 
Chancery  for  that  purpose ;  and  the  said  J.  R.  shall  consent  to,  or  not 
oppose,  any  motion  or  proceeding  reasonably  made  or  taken  on  that 
behalf. 

38.  [In  ^ectment,  when  the  arbitrator  finds  whoU?/ for  plaintif.] — I  award  Award  in 
that  the  defendant  is  guilty  of  the  trespass  and  ejectment  laid  to  his  charge  ^^f^™^\ 
in  this  cause  :  and  I  assess  the  plaintiff's  damages  by  reason  thereof  at  one  ficate  for 
shilling.    [  When  arbitrator  empo^oered  to  certify  for  immediate  posses-  immediate 
sum.] — ^And  I  further  award  and  certify,  that  in  my  opinion  a  Writ  of  P*'"^®^*^"* 
possession  ought  to  issue  in  this  action  immediately. 

39.  I  award  that  the  verdict  entered  for  the  plaintiff  be  set  aside ;  and  Award  in 

that  instead  thereof,  that  a  verdict  be  entered  for  the  plaintiff  on  the  ©joctnient 

on  two 
demisesi 

{$)  See  P.  II.  ch.  6,  s.  5,  p.  856,  as  {t)  See  P.  II.  ch.  6,  a.  6,  p.  860,  as 

to  awarding  entry  of  judgment.  to  awarding  on  a  suit  in  equity. 
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issue  joined  on  the  first  count,  damageft  one  shilling,  costs  forty  sbiUingB; 
and  that  a  verdict  be  entered  for  the  defendant  on  the  issue  joined  on 
the  second  count. 


Award  in 
ejectment 
specifying 
landa  for 
each  party. 


Map  to  be 
part  of 
award. 

Award 
defendant 
to  pay 
costs  of 
cause. 

Award 
each  party 
to  bear  his 
own  costs 
of  cause. 

Award  de- 
fendant to 
pay  costs  of 
reference 
and  award. 

Each  to 
bear  his 
own  costs 
of  refe- 
rence and 
pay  half 
costs  of 
award. 


40.  [Ejectment  on  two  counts  referred.] — 1  awaitl  and  adjudge,  that  the 
plaintiff  in  this  action  is  entitled  to  the  possession  of  a  certain  parcel  of 
the  lands  sought  to  be  recovered  in  this  action  ;  that  is  to  say  [here  vt 
out  the  part  hy  botmdai*ies  or  full  description] ;  which  said  parcel  is 
marked  out  and  coloured  red  in  the  nmp  annexed  to  this  my  awanl. 
And  I  award  and  assess  the  plaintiffs  damages  on  the  first  count  at  one 
shilling. 

And  I  further  award  and  adjudge,  as  to  the  second  count,  that  the 
plaintiff  is  entitled  to  the  possession  of  a  certain  other  parcel  of  the  lands 
sought  to  be  recovered  in  this  action  ;  that  is  to  say  [here  set  out  thu other 
portion  hy  boundaries  or  full  description] ;  which  said  last-mentioned 
parcel  is  marked  out  and  coloured  green  in  the  above-mentioned  map. 
And  I  award  and  a.ssess  the  plaintiff's  damages  on  the  second  count  at 
one  shilling. 

And  I  further  award  and  adjudge  that  the  residue  of  the  lands  soaght 
to  be  i*ecovered  in  this  action  consists  of  [here  set  otU  the  residue  by  boutt- 
daries  or  full  description]  ;  which  said  residue  is  marked  out  and  coloured 
yellow  in  the  above-mentionetl  map.  And  I  further  award  and  adjudge 
that  the  plaintiff  is  not  entitled  to  the  possession  of  the  said  residue 
of  the  said  lands  ;  but  that  the  defendant  is  entitled  to  the  possession  of 
the  same. 

And  I  direct  that  the  map  above  referred  to  1>e  taken  and  considered 
as  part  of  this  my  award  («). 

41.  I  award  that  the  costs  of  the  cause  be  paid  by  the  defendant  to  the 
plaintiff  (x). 

42.  I  awanl  that  each  party  bear  his  own  costs  of  the  cause. 

43.  I  award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  the 
costs  incurred  by  the  plaintiff  of,  and  incidentjil  to,  the  reference  and 
award  [when  the  arbitrator  is  to  ascertain  the  amount,  add  the  following 
words]  :  '^  and  I  assess  the  amount  of  the  said  costs  of  the  plaintiff  at 
£1  ],  and  the  costs  of  my  award  at  £  [  ]." 

44.  And  I  further  award  and  direct  that  the  plaintiff  and  defendant 
do  each  bear  his  own  costs  of  the  reference,  and  pay  one-half  the  costs 
of  the  award ;  and  that  if  eitlier  party  shall  in  the  first  instance  pay 
the  whole  or  more  than  half  of  the  costs  of  the  award,  the  other  party 
shall  repay  him  so  much  of  the  amount  as  shall  exceed  the  half  of  the 
said  costs. 


(tt)  See  P.  IL  ch.  6,  B.  8,  d.  2,  p.  847, 
AS  to  awarding  in  ejectment. 


(x)  See  P.  II.  di.  7,  «.  1,  p.  862,  u 
to  awarding  costs. 
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45.  I  awaitl  ami  direct  that  one  moiety  of  the  costs  of  the  reference  Each  to 

and  award  be  borne  and  paid  by  A.  B.  and  the  other  moiety  by  C.  D.        pay  half 

'^  costs  of 

reference 

46.  [See  Farm  LXXVIL]  and  award. 

Some  de- 

47.  [Arbitrator  empowered  to  award  as  to  the  costs  of  varuyiis  actions,         ^^ 
and  Iww  diey  should  be  paid.] — And  I  further  award  that  A.  B.  ^hall  costs, 
pay  or  cause  to  be  paid  five  eighth  parts,  and  that  C.  D.  sliall  pay  or  Award 
cause  to  Ijc  paid  three  eighth  parts  of  all  costs  incun*ed,  either  in  pro-  ^^^  party 
secuting  the  action  brought  by  A.  B.  against  G.  H.,  or  of  defending  tlie  portion  of 
several  actions  wherein  I.  K.  and  L.  M.  were  phiintifls,  and  A.  B.,  M.  N.,  costs, 
and  O.  P.,  or  any  or  either  of  them,  wci-e  defendants.     And  I  further  AUjwing 
awai'd  that  the  sums  already  paid,  hiid  out,  and  expended  by  A.  B.  and  ®?°", 

C.  D.  res|)ectively,  namely,  the  sum  of  ;£  [  ]  by  A.  B.,  and  the  ^^^  i,f 

sum  o{  £[  ]  by  C.  D.,  for,  and  towanls,  and  on  account  of,  the  account 

said  6uit8,  shall  be  considered  and  deemed  as  part  payment  of  their 
respective  shares,  according  to  the  proportions  above  mentioned  ;  and  I 
further  award  that  all  expenses  attending  this  arbitration  and  this  my 
award  shall  be  paid  and  satisfied  by  A.  B.  and  C.  D.  in  equal  shares  and 
proportions. 

48.  [See  the  clause  as  to  costs  in  Form  LXXVIIL]  Award  all 

costs  to  be 
added 

49.  Refereiice  of  informations  and  suits  in  Chancery  respecting  the  together, 

affairs  of  some  dissenting  chapels;  costs  of  suits  and  reference  in  the  each  to 

arbitrator's  discretion]  (y). — And  as  to  the  costs  of  the  said  suit  and  of  portio^^" 

thia  reference,  and  relating  thereto,  I  do  award  and  order  that  so  much  a  ^--^   * 

of  such  costs  as  have  been  incurred  by  the  said  relators  and  plaintiffs,  costs  in 

and  by  the  said  defendants,  respectively,  in  and  about  establishing  the  equity. 
»aid  chapels,  and  the  scheme,  rules,  and  regulations  for  the  maintenance 

and  conduct  of  the  affairs  of  the  same,  as  between  solicitor  and  client,  Costs  of 

shall  be  paid  and  reimbursed  to  them  respectively  out  of  the  funds  and  ^^^  P*"*' 

moneys  of  the  said  chapels  ;  and  in  case  there  shall  not  be  sufficient  regniatin^ 

funds  or  money*  of  the  said  chaj^els  immediately  applicable  to  the  pay-  the  cliapela 

nient  of  such  costs,  I  do  ortler  that  the  amount  thereof,  when  ascertained,  *^  be  paid 

shall  l)e  a  charge  upon  the  said  chapels,  and  the  property  thereof,  to  be  f^nds  of 

pjiid  to  the  ^mrties  respectively,  to  whom  the  same  shall  be  due,  with  the 

interest  in  the  meantime  half-yearly,  at  the  rate  of  £4  per  cent,  per  ch*P®l»- 

annum ;  and  as  to  so  much  of  the  costs  of  the  said  suits,  and  of  this  Costs  of 

reference,  and  relating  thereto,  as  have  been  incurred  by  the  said  defen-  J^e  de- 

clant,  A.  B.,  by  reason  of  the  attempt  made  by  the  relators  and  plaintiffs  ^  p^^jj  y^y 

to  remove  him  from  the  office  of  manager  of  the  said  chapels,  I  do  award  plaintiffs^ 
and  order,  that  the  same  be  paid  to  the  said  A.  B.  by  the  said  relators 

and  plaintiffs.     And  as  to  all  other  costs  of  the  said  suits,  and  of  this  Other  costs 

reference,  and  relating  thereto,  including  the  costs  of  the  supplementary  to  be  paid 

information  (which  I  detennine  to  have  l)een  properly  filed  and  properly  parties 

(y)  See  Form  XXIII.  for  the  submission  in  this  case. 

3   E 
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incarrmg 
them. 


Costs  to  be 
taxed  by  a 
master  in 
Chancery. 


framed),  and  other  chaises  and  expenses  in  the  premises,  the  payment  of 
wliich  is  not  hereinbefore  ordered  and  provided  for,  I  do  award  and  order, 
that  the  same  be  borne  by  the  jmrties  respectively  by  whom  the  same 
have  l)een  incurred.  And  I  do  order  that  the  costs,  the  payment  of  which 
is  hereinbefore  ordered,  shall  be  taxed  by  one  of  the  masters  of  the  High 
Court  of  Cliancery. 


Certificate  50.  And  I  do  certify  that  this  cause  was  proper  to  be  tried  before  a 
judge  of  the  superior  court.**,  and  not  before  the  sheriflj^  or  judge  of  an 
inferior  court  (a). 


cause  pro- 
per to  be 
tried 
before  a 
judge. 

Certificate 
for  special 
jury. 

Certificate 
action 
brought  to 
try  a  right. 

Award  of 

mutual 

releases. 


61,  I  further  award  and  certify  that  the  cause  was  proper  to  be  tried 
before  a  special  jury. 

52.  And  I  award  and  certify  that  the  action  was  brought  to  tiy  a  right, 
other  than  the  mere  right  to  recover  damages. 

63.  And  I  further  awartl  and  adjudge,  that  the  said  A.  B.  and  C.  D. 
shall  each,  on  the  requisition  of  the  otlier  of  them  [aometimes  U  may  be 
as  well  to  insert,  "  such  other  having  first  performed  the  award  "],  and 
at  the  costs  and  charges  of  the  party  requiring  the  same,  sign,  seal,  and 
as  his  respective  act  and  deed,  deliver  unto  the  other  of  them,  "mutual 
releases  of  all  claims  and  demands  in  respect  of  the  matters  in  difference 
refeiTed  "  \or  more  generally,  "  mutual  general  releases  in  writing  of  all 
and  all  manner  of  actions  and  suits,  causes  of  action  and  suit,  billn, 
bonds,  covenants,  debts,  rent,  specialties,  controversies,  trespasses, 
claims,  and  demands  whatsoever,  from  the  beginning  of  the  world  until 
the  time  of  the  making  of  the  aforesaid  order  of  reference  "],  [or  "  arbi- 
tration bonds,"  &c.,(M  the  ccue  may  he]  (a).  [It  may  he  sometimes  advisable 
to  add,  "excepting  anything  by  the  award  provided  to  be  done  or 
suffered."] 

Award  64.  And  I  award,  order,  and  determine,  that  the  said  damages  and  the 

""™5i*^''  ^^^  several  simis  of  money  awarded  to  be  paid,  and  the  several  mattera 
and  things  awarded  and  directed  to  be  done  by,  or  with  regard  tO)  the 
parties  to  this  reference  respectively  as  aforesaid,  shall  respectively  be 
paid,  received,  done,  accepted,  and  taken,  as  and  for  full  satisfaction  and 
discharge,  and  as  a  final  end  and  determination  "  of  the  several  matters 
aforesaid,  and  in  difference  between  the  parties  referred  to  me  **  [or,  "  of 
all  matters  in  difference  between  the  parties  up  to  the  time  of  the  sab* 
mission  to  arbitration/] 


be  in  full 
satisfac- 
tion. 


Award 
against 
executor. 


55.  [Submission  to  arhiiratu/n  between  A,  B.  and  C.  D.,  executor  of 
E,  F,] — I  award  and  adjudge,  that  the  said  E.  F.,  deceased,  at  the  time 
of  his  death  was  indebted  to  the  said  A.  B.  in  the  sum  of  £100,  and  that 


(s)  See  P.  II.  oh.  7,  s.  8,  p.  390,  as 
to  certifying  for  costs. 

{a)  See  r.  XL  ch.  5,  s.  4,  d*  8,  p. 


264  ;  P.  II.  ch.  8,  s.  1,  d.  6,  p.  418, 
as  to  effect  of  an  award  of  mu^isl  re* 
leases. 
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the  said  C.  D.,  the  executor  of  the  said  E.  F.,  at  the  dtite  of  this  submis- 
sion to  arbitration,  liad  iu  his  hands  goods  and  chattels  which  were  of 
the  said  E.  F.  to  be  administered  of  the  value  of  £S0  :  and  I  direct  the 
said  C.  D.  to  pay  to  the  said  A.  6.  the  sum  of  ^80  in  part  satisfaction  of 
the  said  sum  of  ^100  found  due  to  the  said  A.  B.  (b). 

56.  [Reference  by  A.,  B.,  and   C,  partners,  disputes  having  arisen   Award  on 
respecting  the  accounts,  and  as  to  the  amount  to  be  paid  to  A.,  the  retiring  gj^jj,*!^^" 
partner,  as  his  share,  B,  and  C,  still  carry iivg  on  the  biLnness,']  counts. 

I  award  and  adjudge,  as  between  the  parties  to  this  reference,  tliat  Award  on 
the  amount  of  debts  due  to  the  said  firm,  is  j£lO,000,  which  sum  is  made  amount  of 
up  "  in  the  following  manner,"  viz. :  to  the  &m 

of  £  [  ],  due  from  G.  H.  of  [  ], 

of^[  I  due  from  I.  K.  of[  \ 

ditto  ditto 

[or  if  the  amounts  are  set  otU  in  the  schedule,  say  "  of  the  particular 
items  set  forth  in  the  schedule  of  debts  due  to  the  firm,  appended  to  this 
award  "J. 

And  I  further  award  and  adjudge,  that  the  value  of  the  effects,  stock   Value  of 
in  trade,  money  securities,  and  property  of  the  said  firm  of  every  kind  P*f*^®^' 
and  sort  other  than  the  said  debts  is  i>2(),(X)0.  perty. 

And  I  further  award  and  adjudge  as  between  the  said  partners,  that  Amount  of 

the  amount  of  debts  due  from  the  said  firm  to  others  than  the  said  part-  debts  due 

ners  is  ;£5,000,  which  last-mentioned  sum  is  made  up  in  the  followinff  *»  creditors 
J    ,  .    .  ^  ®   of  the  firm, 

maimer,  that  is  to  say — 

Oi£[  ]  due  to  L.  M.  of  [  ], 

Oi£[  jduetoO.  P.  of[  ] 

[or  say,  "  is  made  up  of  the  particular  items  set  forth  in  the  schedule  of 

debts  due  from  the  said  firm,  appended  to  this  awaixV'j. 

And  I  further  award  and  adjudge,  that  there  is  due  from  the  said  Amount  of 
firm,  for  capital  and  interest  on  the  same  to  the  date  of  tlie  reference  :   capital  of 
to  A.  the  sum  of  £8,000  ;  to  B.  the  sum  of  ^'6,000 ;  to  C.  the  sum  of  ^ner 
;£5,000. 

And  I  further  find,  that  in  estimating  the  amount  to  be  divided  as  Deduction 
profits,  it  is  reasonable  to  deduct  from  the  said  sum  of  ^10,0(X),  the  to  be  made 
amount  of  debts  due  to  the  firm,  the  sum  of  ;fil,00()  for  bad  and  doubtful  ^^^^^^ 
debts  ;  and  I  award  that  the  same  be  deducted.  debts. 

And  I  further  award  and  find,  that  on  a  balance  of  the  above-men-   Balance 
tioned  sums,  there  remains  the  sum  of  ^,000  in  favour  of  the  fiiiu.  remaining. 

And  as  it  had  been  agreed  between  the  said  partnei-s  that  B.  and  C,   Deduction 
who  intend  to  carry  on  the  said  business  in  partnerahip,  shall  be  at  the  for  trouble 
sole  trouble  and  expense  of  collecting  in  the  money  due  to  the  firm,  and  pense 
paying  the  creditors  of  the  same  ;  I  award  and  adjudge,  that  the  siuu 
of  £600  be  deducted  from  the  last-mentioned  simi  of  ^5,000,  and  be 
retained  by  them  in  equal  moieties,  as  a  compensation  for  such  trouble 
and  expense. 

(&)  See  P.  I.  ch.  2,  s.  2,  d.  4,  p.  28  ;  P.  II.  ch.  8,  s.  1,  d  2,  p.  404,  as  to 
awarding  against  executon. 

3  E  2 
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Amount  to 
be  divided 
as  profits. 

Share  of 
profits  of 
ea^h. 

Amount 
on  the 
whole  due 
to  each. 

Direction 
to  pay 
retiring 
partner 
iiis  share. 

Vfkriation 
in  value 
not  to 
affect 
retiring 
partner. 


I  therefore  further  award,  that  the  sum  of  £4,600  i-emains  to  Ije 
divided  as  profits. 

And  I  further  aw^rd  and  adjudge,  that  A.  is  entitled  to  one  half  of  the 
profits  of  the  said  firm,  and  B.  and  C.  each  to  one  quarter  of  the  said 
profits. 

And  I  further  award  and  adjudge,  that,  adding  the  share  of  the  profit^ 
to  the  amount  of  the  capital  of  each,  thei-e  is,  on  the  Avhole,  due  to  A. 
the  sum  of  ;£10,250 ;  to  B.  the  sum  of  £7,375  ;  and  to  C.  tlie  siun  of 
£C,376. 

And  I  further  award  and  direct,  tluit  B.  and  C.  shall  pay  to  A.  one 
moiety  of  the  siiid  sum  of  £10,250  on  or  Ixjfore  the  [.  ]  ihiy  of 

[  ]  next,  and  the  remaining  moiety  of  the  said  sum  within  one 

year  from  the  last-mentioned  day. 

And  I  fiui;her  award,  that  A.  shall  receive  tlie  said  sum  of  £10,250  in 
full  satisfaction  of  all  his  claims  and  interest  in  the  said  firm,  or  in  any 
wise  relating  thereto,  and  shall  not  l^e  entitled  to  any  increase,  or  Ual>le 
to  any  deduction,  in  case  the  amounts  of  the  debts  or  credits  of  the  s^aid 
linn  hereafter  prove  to  be  different  from  tlie  sums  at  which  they  are 
estimated  in  this  my  award,  but  that  the  Ijenefit  or  burthen  of  such 
difference  be  bonie  wholly  by  B.  and  C.  in  equal  proportions  (c). 


Award  of 
dissolu- 
tion  of 
partner- 
ship. 


A.  B.  to 
receive  to 
his  own 
use  debts 
due  to  the 
firm. 

A.  B.  may 
use  C.  D.*B 
name  in 
action  or 
suit. 

A.  B.  to 
pay  all 
debts  due 
from  the 
firm. 

To  indem- 
nify C.  D. 
against 
debts,  and 
costs  of 


67.  [Reference  to  settle  terms  of  dissolution  of  partnership  heticeen 
A,  B.  and  C\  2).] — I  do  make  this  my  award  of  and  concerning  the 
matters  so  referred  to  me  as  aforesaid,  in  the  manner  following,  that  is 
to  say  : — First,  I  do  award,  oiiler,  and  adjudge,  that  the  said  partnei-sliip 
shall  be  deemed  and  taken  to  have  ended  and  been  determined  on  and 
from  tlie  [  ]  day  of  [  ]. 

Secondly,  I  do  awaixl,  oitler,  and  direct,  that  the  said  A,  B.,  his 
executors  or  administratoi-s,  shall  and  may  have,  demand,  and  receive 
to  his,  her,  or  their  own  use,  without  interference  of  the  said  C.  D.,  all 
debts  due  and  owing  to  the  said  partnersliip  from  any  person  whomso- 
ever. 

And  shall  and  may  use  the  name  of  the  said  C.  D.,  either  alone  or 
jointly,  in  any  action  or  suit  to  be  commenced  for  the  ixjcoverj'  of  any 
such  debt  or  demand  (d). 

Thirdly,  I  do  award,  order,  and  diixjct,  that  the  said  A.  B.,  his 
executors  or  administrators,  shall  and  do  bear,  pay,  and  discharge  all 
debts,  demands,  damages,  and  claims  whatsoever,  due  or  owing  by  the 
said  partnership,  or  which  any  person  hath  or  can  make  against  the  said 
copartnership,  or  the  said  C.  D.  in  respect  thereof. 

And  shall  and  do  indemnify  and  keep  hai-mless  the  said  C.  D.  from 
and  against  all  such  debts,  demands,  damages,  and  claims ;  and  from 
and  against  any  loss  and  damages  that  may  be  incurre<l  or  sustained  by 
the  siiid  C.  D.  by  reason  of  his  name  Ijjeing  used  in  any  sudi  action  or 


(c)  See  P.  It.  eh.  8,  s.  1.  d.  4,  p.  (d)  See  P.  II.  ch.  8,8.  l,d.  4,p.  410, 
407,  as  to  awarding  on  partnership  as  to  awarding  right  to  sue  in  part- 
matters.  ner*s  name. 
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suit  80  to  be  commenced  as  aforesaid,  in  pursuance  of  the  authority  hereby   using  his 
given  to  the  said  A.  B.,  his  executors  and  administrators  ;  and  that  the  ^*™®' 
said  A.  B.  shall  seal,  execute,  and  deliver  his  bond  to  the  said  C.  D.,  in   ^'  ■^-  *° 
the  penal  sum  of  £  [  ],  conditioned  to  indemnify  and  keep  ^^^^^  ^^ 

harmless  the  said  C.  D.  from  and  against  the  alx)ve-mentioned  debts,   indemnity, 
demands,  damages,  claims,  and  loss  (e). 

Fourthly,  I  do  award,  order,  and  dii-ect,  that  the  said  C.  D.  shall  and  C.  D.  to 
do,  at  any  time  or  times,  upon  the  request  of  the  said  A.  B.,  his  execu-  ^j  booka^ 
tors  or  administrators,  deliver  up  to  the  said  A.  B.,  his  executors  or  of  the  firm, 
administratoi-s,  all   and  every  the  books,  papers,  and  writings,  which 
may  be  in  the  custody,  power,  or  possession,  of  him  the  said  C.  D.  in 
any  wbe  relating  to  or   concerning  the  said  business  of  the  said  co- 
partnership. 

Fifthly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.  shall  and  A.  B.  to 
do  on  the  [  ]  day  of  [  ]  next,  at  the  house  of  the  said  J^J^  q£    * 

0.  D.  as  aforesaid,  pay  unto  the  said  C.  D.,  his  executors  or  adminis-   money  in 
trators,  the  sum  of  ;£  [  ]  :  and  the  said  C.  D.  shall  and  do   ^^^  of  all 

accept  and  receive  the  same  sum,  in  full  satisfaction  and  dischaige  of  all 
demands  against  the  said  A.  B.,  until  the  day  of  the  date  of  the  said 
submission. 

58.  [On  a  siihmisdon  between  A.  B.  and  C.  D.,  partners,  when  Hie  Award 
amount  owing  to  the  firm  U  unascertained,  tlie  following  provision  may  he  jlJ^^ 
wocfe.]— And  whereas  it  cannot  be  ascertained  what  sums  of  money  are 

due  and  owing  to  the  said  firm,  I  further  award  and  direct,  that  the  said 
A.  B.  shall  use  his  utmost  endeavours  to  ascertain,  collect,  and  receive   ^^®  ^ 
the  debts  due  to  the  said  firm  as  aforesaid,  and  that  the  said  C.  D.  shall    ji^iv^j 
permit  and  suffer  the  said  A.  B.  to  collect  and  receive  the  same.    [^1   to  the 
clause  may  he  added,  empowering  A.  B,  to  use  G,  DU  7iame  to  recover  the  fi™^ 
dehts,  on  an  indemnity  heing  given  as  in  dause  57  ;  and  then  proceed,] 

And  I  further  award  and  direct,  that  the  said  A.  B.  shall,  from  time  And  pay 
to  time,  give  to  the  said  C.  D.  an  account  in  writing  of  his  proceedings     ^h* 
in  the  ascertainment  and  recovery  of  the  said  debts,  within  six  weeks  moiety  of 
after  a  request  in  writing  so  to  do  shall  have  been  served  upon  the  said  c*ch  debt 
A.  B.  on  the  part  of  the  said  C.  D. ;  and  shall  also  from  time  to  time,  as  ^''°*^*v®d. 
tlie  said  debts  shall  be  respectively  received,  pay  to  the  said  C.  D.  one 
moiety  thereof,  after  having  first  deducted  all  necessary  expenses  incurred 
touching  the  ascertaining,  collecting,  and  recovering  the  same. 

59.  I  award  and  direct  the  said  C.  D.,  at  the  costs  and  charges  of  the  Award  of 
said  A.  B.,  to  execute  to  the  said  A.  B.,  his  executors  and  administrators,  *^^^" 

a  good  and  valid  assignment  of  all  that  [here  descrihe  the  leasehold  pre-  release. 
mises  to  be  assigned]  ;  and  I  further  award  and  direct  the  said  C.  D.,  at 
the  like  cost  and  charges  of  the  said  A.  B.,  to  execute  to  the  said  A.  B., 

(«)  See  P.  IX.  oh.  8,  s.  1,  d.  6,  p.  410,  as  to  awarding  indemnity  to  be 
given. 
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Award  to 
deliver  up 
deeds. 


Award  oi 
convey- 
ance of 
freehold 
in  fee 
simple. 

Costa  of 

preparing 

deeds. 


Award  to 
remove 
hatches  as 
far  as 
defendant 
can. 


Award  to 
prostrate 
an  em- 
bankment. 

Award  of 
bridge  to 
be  erected 
on  stran- 
ger*s  land, 
provided 
he  consent. 


his  heirs,  executors,  admmistrators,  and  assigns,  a  release  of  all  the  right, 
title,  and  interest  of  hiin,  the  said  C.  D.,  or  his  heirs,  executors,  w  ad- 
ministratoi-s,  nnto  and  in  [here  describe  the  premiies], 

60.  And  I  further  a>vai*d  and  direct,  that  the  said  C.  D.  shall,  within 
one  calendar  month  from  the  date  of  this  award,  deliver  into  tlie  hands 
of  A.  B.,  or  his  heirs,  all  deeds  and  other  writings  in  the  custody, 
possession,  or  control  of  the  said  C.  D.,  relating  to,  or  in  any  way 
affecting  the  said  freehold  house,  with  the  appurtenances,  known  by  the 
name  of  [  ]. 

61 .  And  I  further  award  and  direct,  that  the  said  C.  D.  shall,  within 
one  calendar  month  from  the  date  hereof,  convey,  by  a  good  and  suffi- 
cient conveyance,  by  lease  and  release,  the  freehold  house,  with  the  ap- 
purtenances, known  by  the  name  of  [  ],  [or  describe  the  premitei 
particularly  as  in  the  intended  eonvey<mce]f  unto]  the  said  A.  B.,  his  heir 
or  heirs,  in  fee  simple  ;  and  that  the  said  A.  B.  shall,  at  his  own  coftts, 
prepare  and  tender  for  execution,  by  the  said  C.  D.,  the  said  lea^^  and  re- 
lease (/ ). 

62.  [Arbitrator,  empowered  to  direct  what  shall  be  done,  being  desirous 
to  have  as  many  hatches  as  possible  removed  from  a  river,  bnl  it  being 
doubtful  whether  third  parties  are  not  interested  in  some  of  thenu] — ^And 
I  further  award  and  direct,  that  the  defendant  shall  remove  from  the 
siiid  river  the  stiid  hatches  at  [  ],  in  the  said  river,  and  the  said 
hatches  at  [  ],  lower  dovm.  in  the  said  river,  provided  always 
that  these  directions  aliall  refer  only  to  such  interest  as  the  defendant 
shall  have  in  the  said  hatches  (^). 

63.  [See  the  direction  to  prostrate  an  emhanhnent,  Form  LXXVJ,] 

64.  [Reference  between  A,  B,  ayid  C,  D.  Arbitrator  empowered  to 
order  what  he  shall  think  fit  to  be  done.] — I  further  award  and  direct 
that  for  the  future  convenience  of  the  said  A.  B.  and  others,  having 
occasion  to  pass  along  the  said  road,  the  said  C.  D.  shall,  at  his  own 
exi)ense,  put  up  and  fix  a  good  and  sufl&cient  foot  bridge  across  the  said 
stream,  at  the  spot  where  the  said  road  crosses  the  said  stream,  provided 
that  E.  F.  of  [  ],  the  owner  of  the  land  where  the  said  bridge  ia 
so  directed  to  be  put  up,  give  his  consent  thereto. 


Award  ^5.  [Submission  between  P.,  rector  of  A,,  and  H>,  rector  of  B,,  and 

riffht  to^  ^^^  J5«rii«,  to  an  arbitrator,  to  whom  it  is  referred  to  ascertain  what  lands 

tithes  cire  severcUly  titheable  to  the  rectors  of  parishes  A,  and  B^  and  what  de- 

when  im-  scription  of  tithe  is  due  to  each  in  respect  of  the  farm  laiely  occupied  hy 

P^^^   ®   ^  C;  to  devise  all  means  to  prevent  future  litigation  bet^ceen  thepartiee  to 


(/ )  See  P.  II.  oh.  8,  fl.  1,  d.  7,  p.  414,     as  to  awarding  concening  a  atranger's 

as  to  awarding  conveyances.  property, 

(y)  See  P.  11.  ch.  8,  s.  4,  d.  3,  p.  434, 
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this  ordety  or  between  any  or  either  of  them  during  the  joint  i7icumhencies  ascertain 
of  P.,  as  rector  of  A,,  and  H.,  as  rector  of  B. ;  and  generally  to  settle  all  ]j^J^ 
matterB  in  difference  between  the  parties  to  this  order,  or  any  or  either  of 
them  ;  and  to  order  and  determine  what  he  shall  think  fit  to  be  done  re- 
tpecUngthe  matters  in  dispute  by  the  parties,  or  either  of  them,  who  agree 
to  be  bound  by  such  determination,  and  to  remain  contented  ayid  satis- 
fied theretoith,"] — ^Whereas  it  has  become  impossible,  touching  the  matters 
referred,  to  ascertain  and  distinguish  the  particular  parcels  of  land  to 
the  tithes  of  which  the  rectors  of  A.  and  B.  are  respectively  entitled  ;  I 
award  that  one  fourth  part  of  all  the  great  and  small  tithes  growing  due 
from  the  farm  lately  occupied  by  C,  are  the  right  and  property  of  H., 
rector  of  B.,  and  that  the  remaining  three  fourth  parts  of  such  tithes 
are  the  right  and  property  of  P.,  rector  of  A.    And  I  farther  award  that  Rectore  to 
one  fourth  part  of  all  the  great  and  small  tithes  g^ol^ing  due  from  such   '**^®  P™" 
part  of  the  west  side  of  A.,  as  formerly  lay  in  tenantry,  or  was  sheep-  Siarea  of  " 
down,  adjoining  to,  though  not  being  part  of  the  farm  lately  occupied  by   the  whole 

C,  is  likewise  the  right  and  property  of  H.,  rector  of  B. ;  and  that  the  ^^^^^' 
remaining  three  fourth  parts  of  such  last-mentioned  tithes  are  the  right 

and  property  of  P.,  rector  of  A,  (h), 

66.  Whereas  by  an  agreeement  of  reference  made  the  [  ]  day   Award 

of  [  ],  between  B.  of  [  ],  and  D.  of  [  ]  ;  which  ^  P^'^^ 

recited  that  B.  was  the  owner  and  occupier  of  a  messuage  and  lands   ^|^  ^nd 
situate  [  ],  and  D.  the  owner  and  occupier  of  a  messuage  adjoin-   repaired, 

ing  B.'s ;   that  there  was  between  the  two  houses  a  yard  or  passage,   Bedtal  of 
in  which  were  a  pump,  brew-house,  and  oven,  and  below,  or  at  the  end    \,^ 
of  which  yard,  was  a  crooked  hedge  and  ditch,  separating  the  lands  of 

D.  from  the  yard  or  passage  ;  that  D.  had  erected  a  wall  on  what  was 
alleged  by  B.  to  be  part  of  the  passage  or  yard  ;  that  B.  had  fastened  up 
the  pump  with  a  chain,  which  D.  had  broken,  after  receiving  notice  not 
to  do  80,  nor  to  go  to  the  pump  ;  that  there  was  an  entrance  into  the 
yard  by  means  of  a  stile,  and  also  by  means  of  a  doorway,  which  D. 
had  closed  up  ;  that  B.  alleged  himself  to  be  possessed  of,  or  entitled 
to,  the  passage,  yard,  pump,  brew-house,  and  oven,  and  the  land  on 
wliich  the  wall  was  erected,  as  his  sole,  entire,  and  exclusive  property, 
and  to  have  a  right  of  free  ingress  and  egress  into  and  out  of  the  yard 
at  his  pleasure,  by  means  of  the  doorway  in  question  ;  that  B.  charged 
D.  with  having  at  different  times  removed  the  hedge  nearer  to  B.'s 
lands  ;  and  that  he  denied  any  right  in  D.  to  break  the  chain,  to  take 
water  from  the  pump  after  notice,  to  remove  the  hedge,  or  to  keep  the 
doorway  into  the  yard  closed  ;  and  that  B.  had  commenced  an  action  of 
trespass  against  D. ;  it  was  agreed  by  and  between  the  parties  to  refer 
all  matters  in  difference  to  the  arbitration  of  me  X.  Y.,  of  [  ], 
Esq.,  and  that  I,  the  said  arbitrator,  should  have  power  in  my  award  to 
8tat«  how,  and  by  whom,  and  in  what  manner  the  passage  or  yard, 

{h)  See  P.  II.  ch.  8,  b.  2,  d.  2,  p.  420,  as  to  awarding  undivided  shares. 
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Award  to 
li.  the  pro- 
perty of 
the  yard. 

Award  to 
D.  a  right 
to  use  the 
pump. 

Award  to 
B.  right  of 
entry 
through 
the  door- 
way. 

1).  not 
removed 
the  hedge. 

D.  right  to 
break  the 
chain. 

B.  andD. 
jointly  to 
repair 
pump. 

D,  may 
use  pump. 

Present 
boundary 
to  remain. 

Award  of 
land  and 
wall  to  D. 

Enjoyment 
of  yartl  to 
B.,  subject 
to  D.'s 
right. 

D.  to  re- 
pair hedge, 
may  use 
the  mud  in 
the  ditch. 

Award, 
arbitrator 
directed  to 


pump,  doorwtay,  hedge  and  ditch,  sbould  in  future  l^e  enjoyed  and 
occupied,  and  wlio  shouhl  have  the  care  and  management  thereof ;  and 
that  if  I  should  find  any  matter  complained  of  liad  been  illegally  place<l, 
erected,  or  continued,  I  should  and  might  award  when  and  how  the 
same  should  be  abated. 

Now  I,  the  said  arbitrator,  &c.  [T/ie  award^  after  deciding  the  ooiwe 
in  favour  of  B.y  7nay  proceed  asfoUows.] 

And  I  further  award,  that  B.  is  possessed  of  and  entitled  to  the  said 
pai«sage  or  yard,  pump,  brew-house,  and  oven,  as  his  sole,  entire,  and 
exclusive  property,  but  not  to  the  land  on  which  the  said  wall  is  erecte<l, 
the  said  land  not  l^eing  part  of  the  said  yartl  or  passage. 

And  I  further  award,  that  D.  has  a  right  to  the  free  use  of  water  from 
the  said  pump,  in  common  with  B.,  and  of  ingress  and  egress  into  and 
out  of  the  said  yard,  l)y  and  over  the  said  stile,  for  the  purpose  of 
fetching  such  water  therefrom. 

And  I  also  award  and  adjudge,  that  B.  has  a  right  of  free  ingrej«  and 
egress  into  and  out  of  the  said  yard  or  passage,  at  his  free  will  and 
pleasure,  by  means  of  the  said  doorway,  which  I  dii-ect  D.  to  uncloj<e 
and  leave  open. 

And  I  also  award  and  adjudge,  that  D.  has  not  removed  the  said 
crooked  hedge  into  or  nearer  to  the  lands  of  B.  than  it  formerly  wa-i ; 
and  tliat  he  had  a  right  to  break  the  chain  so  placed  around  the  said 
pump  as  aforesaid,  and  to  take  away  water  from  the  same. 

And  in  further  exeicise  of  the  power  conferred  upon  me  by  the  said 
submission,  I  hereby  award  and  declare,  that  the  said  pump  shall  in 
future  l)e  repaired  at  the  joint  expense  of  B.  and  D. ;  and  that  D.,  his 
heirs  and  assigns,  shall  have  free  ingress  and  egress  into  and  out  of  the 
said  yard,  by  and  over  the  said  stile,  for  the  purpose  of  fetching  and 
canying  water  therefrom. 

And  I  further  award  and  direct,  that  the  boundary  between  the  pre- 
mises occupied  by  B.  and  D.  respectively,  shall  remain  as  it  is  at  present ; 
and  that  D.  shall  not  be  interrupted  in  the  use  of  the  said  wall ;  but  that 
the  sjime,  and  the  land  whereon  it  stands,  sliall  be  considered  as  hi^5 
absolute  and  exclusive  property. 

And  I  further  award,  that,  subject  to  the  provisions  herein  contained, 
the  said  yaixl  and  p^«5sage  shall  he  enjoyed  by  B.  as  his  al)solate  and 
exclusive  freehold  property  ;  and  that  the  said  he<lge  shall  he  kept  in 
repair  by  D.,  who  shall  be  at  liberty  to  make  use  of  the  mud  in  the 
ditch  adjoining  for  the  puipose  of  rejxiiring  the  said  hedge  bank,  but 
not  further  or  otherwise  ;  and  subject  to  the  exereise  of  such  privilege, 
the  said  ditch  shall  be  considered  as  the  property  of  B.,  who  shall  be  at 
liberty  to  carry  away  the  mud  therefrom,  as  he  shall  think  proper  (*). 

67.  [Ccise,  that  defendants  wrongfiiUij  ddayed  pulling  down  their  Aoiue, 
and  lorongfuUy  contimied  a  hoarding  obstructing  footway  to  plaintijft 
sliop  for  an  unreasonable  time ;  that  in  pulling  doum  their  house  wgli- 


(i)  See  P.  II.  cL  8,  s.  2,  dd.  2,  3,  pp.  41 8,  423,  as  to  awarding  what  to  be  done. 


AWARDS.  703 

gmtly,  bricks  and  tiles  fell  on  plaintiff's  hmise,  breaking  glass  and  rsaae 
damaging  goods  ;   and   that  defendants  so   carelessly  underpinned  and  V^^^  ^ 
shored  up  the  party-imll  of  plainttff^s  house,   tluU   it   su7ik  and  toa>s  request  of 
damaged,  the  partiea 

Pleas,  \st,  not  guilty,    ^nd,  as  to  continuing  the  Iwardhigy  custom  of      ^^^    e 
London  for  Lord  Mayor  to  gi*ant  licence  to  erect  a  lioarding:  licence  from  the  court. 
ihe  Lcfrd  Mayor  conditional  on  obtainii\g  licence  from  the  surveyor  of 
pavements,  and  such  surveyor's  licence.    Replication  to  this  plea,  de  injuria 
{excepting  the  custom),    Zrd  plea,  as  to  breaking  panes  of  glass,  accord  and 
satisfaction  by  mending  windows. 

Cause  referred  at  Nisi  Prius,  verdict  taken  for  the  plaintiff  with  damages^ 
suhjeet  to  refei-ence;  pouter  to  arbitrator  to  direct  nonsuit  or  verdict; 
arbitrator  to  state  points  of  law  on  request.'] 

As  to  the  first  issue  joined  between  the  said  parties,  I  award  and  find,  Award  as 
that  the  defendants,  except  as  to  the  alleged  careless,  negligent,  and   J?^  ^^ 
improper  conduct  in  shoring  up  the  party- wall  between  the  house  of  the   feninta 
defendants,  in  the  declaration  first  mentioned,  and  the  said  house  of  the  guilty  of 
plaintiff,  ai'e  guilty  of  the  premises  in  the  declamtion  in  the  said  cause  ^^IjLg 
mentioned. 


And  I  do  assess  the  damages  sustained  by  the  plaintiff  [if  questions  are 
to  be  raised  by  tlie  auxtrd  as  to  the  right  of  the  plaintiff  to  recover  damages  J^®*^* 
in  respect  of  particular  grievances  alleged  in  the  declaration,  assess  the  separately. 
damages  separatdy  in  respect  of  each,  cw  thus],  by  reason  of  the  keeping  pq,  con- 
and  continuing  of  the  hoarding  bo  erected  and  placed  as  in  the  declara-  tinuiug  the 
tion  is  mentioned,  and  so  obstructing  the  said  footway  and  the  approach   j^^J^*^*^ 
to  plaintiffs  house,  at  the  sum  of  ;£100,  in  respect  of  the  space  of  time  time  in 
mentioned  in  the  licence  of  [the  Lord  Mayor]  in  the  second  plea  of  the  the  Lord 
defendants  mentioned,  parcel  of  the   time   in   the  declaration  in  that  J^ayors 
behalf  mentioned,  and  at  the  sum  of  ^50  in  respect  of  the  residue  of  the 
time  in  the  declaration  in  tliat  behalf  mentioned  ;  and  I  do  assess  the  For  be- 
damages  siwtained  by  the  plaintiff,  by  reason  of  the  delaying  and  retard-  yp^*^  ***® 
ing  of  the  pulling  down  and  rebuilding  of  the  said  house  in  the  said  lioenaed. 
declaration  in  that  behalf  respectively  mentioned,  otherwise  tlian  by  the  -p^^  delay 
keeping  and  continuing  of  the  said  hoarding,  at  the  sum  of  £100 ;  and  I  in  pulling 
do  assess  the  damages  sustained  by  the  plaintiff,  by  reason  of  the  care-  ^^^"^ 
lessne&s,  negligence,  and   improper   conduct   of  the   defendants^  their 
agents,  and  workmen,  in  that  l>ehalf,  in  pulling  down  the  house  of  the  For  injury 
defendants  in  the  declaration  fii-st  mentioned,  and  in  neglecting  to  use  hy  defen- 
reasonable  and  proper  precautions  in  that  behalf,  at  the  sum  of  ^500  ;   «effli2enoe 
and  I  assess  the  damages  sustained  by  the  plaintiff  by  reason  of  the  in  pulling 
carelessness,  negligence,  and  unskilfulness  of  the  defendants,  their  agents,   ^^"^^ 
and  workmen,  in  and  about  digging  and  clearing  the  ground  for  the     °^*^* 
foimdations  of  the  house  so  built  on  the  site  of  the  house  of  the  defen- 
dants in  the  declaration  first  mentioned,  and  in  and  about  underpinning  In  under- 
the  party-wall  between  tliat  house  and  the  messuage  of  the  plaintiff,  and  P"*^^'*^ 
in  and  about  moving  a  certain  part  of  the  said  party-wall,  and  con-  ^ 
nected  therewith,  at  the  simi  of  £200. 

And  as  to  so  much  of  the  premises  in  the  declaration  contained,  as  Defen- 
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relates  to  the  said  caielees,  negligent,  and  improper  conduct  of  the 
defendants  in  shoring  up  the  party-wall  between  the  houjse  of  the 
defendants  in  the  declaration  first  mentioned,  and  the  said  messuage 
of  the  plaintiffs,  I  award  and  find  tliat  the  defendants  are  not  guilty 
thereof. 

And  as  to  the  second  issue  joined  between  the  said  parties,  I  fin<l  that 
the  defendants  {perifyiiig  all  the  facts  stated  in  the  second  plea  as  to  the 
necessity  of  the  hoarding,  the  licence  of  the  Lord  Mayor  and  of  the  sur- 
veyor of  pavemeiUSf  as  nearly  as  possible  in  the  icards  of  the  pUa^  omit' 
ting,  however,  all  mention  of  the  custom]. 

And  as  to  the  third  issue  joined  between  the  said  parties,  I  find  that 
tbe  defendants  did  not  [folUnoing  the  words  of  the  traverse  to  the  third 
plea]. 

And  I  do,  at  tbe  request  of  the  parties,  state  the  following  matters  for 
the  opinion  of  the  court  [here  find  specifically  all  the  facts  necessary  to 
raise  the  questions  of  law  requested  by  the  parties  to  he  raised  If  one  of 
the  qtiestions  to  be  raised  is,  whether  tAe  c^istom  set  o^it  in  the  said  plea  is 
not  hadj  and  the  plamtiff  therefore  entitled  to  judgment  non  obstante 
veredicto,  proceed] — I  fuither  state  tliat  the  defendants,  in  their  second 
plea,  set  out  the  following  custom,  that  is  to  say  [here  follow  the  words 
of  tlie  plea]  ;  and  I  further  state  that  tlie  said  custom  was  admitted  by 
the  replication  to  the  second  plea,  the  plaintiff  having  only  traversed 
the  residuimi  cause  as  therein  set  forth. 

And  if  the  court  shall  be  of  opinion  that  the  second  plea  of  the 
defendants,  setting  up  and  justifying  under  the  said  custom,  is  by 
reason  of  the  badness  of  the  said  custom,  not  sufficient  to  bar  the 
plaintiff  from  recovering  his  damages  in  respect  of  the  grievances  con- 
fessed by  the  second  plea,  then,  so  far  as  I  have  power  and  authority 
so  to  do,  I  award  and  direct  that  judgment  be  entered  for  the  plaintiff 
for  the  amount  of  the  damage  by  him  sustained  by  reason  of  such 
grievances,  notwithstanding  the  finding  of  the  said  second  issue  for  the 
defendants  (k). 

[If  another  question  he  whether  the  licences  put  in  evidence  sustained 
the  licences  alleged  in  the  said  plea,  proceed]  and  I  further  state  that  the 
licence  granted  by  the  said  [Lord  Mayor]  and  by  the  said  surveyor  of 
pavements  respectively,  and  given  in  evidence  by  the  defendants,  were 
as  follows  [here  set  wU  both  licences  verbatim]. 

And  if  the  court  shall  be  of  opinion  that  the  licences  so  given  in 
evidence  do  not  support  the  allegation  of  licences  contained  in  tlie  said 
second  plea,  or  are  not  a  justification  of  the  matters  in  the  introductory 
part  of  that  plea  mentioned  ;  then  instead  of  the  above  finding  for  the 
defendants  upon  the  second  issue,  I  award  and  find,  that  the  ddendants, 
of  their  own  wrong,  and  witliout  the  said  residue  of  the  said  cause, 
committed  the  grievances  in  the  introductory  part  of  the  said  second 
plea  mentioned,  and  thereby  confessed  (Q. 

(k)  See  P.  II.  ch.  6, 8.  5,  d.  2,  p.  858,  (/)  See  P.  XL  di.  5,  s.  8,  d.  5,  p.  312, 

as  to  awarding  an  entry  of  judgment      as  to  stating  a  case  in  an  awaid. 
non  obstante  veredicto. 
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68.  [Verdia  taken  at  Nisi  Priua  mbject  to  a  refermoB;  actumy  trei-  Award 
pass;  plea,  not  guilty  hy  statute.    Arbitrator  smpowered  to  raise  pwnis  rafaipg 
of  law  for  the  court's  opinion  (w).]    I  award  and  adjudge  that  the  ^^^^  j^^ 
verdict  which  has  been  entered  for  the  plaintiff  do  stand,  but  that  the  the  opinion 
damages  be  reduced  to  forty  shillings,  subject,  however,  to  the  provisions  of  *ho 
hereinafter  contained. 

And  for  the  purpose  of  raising  certain  points  of  law  for  the  opinion  of  Statement 
the  court,  I  award  and  direct  as  follows  :  that  the  cause  referred  to  me  J^^jg^p^jj^jj 
is  an  action  for  trespass  for  placing  Ijricks,  stones,  and  building  materials,  under  the 
on  the  wall  and  close  of  the  plaintiff';  that  the  defendant  has  pleaded  a  Building 
plea  of  not  guilty  by  statute  ;  that  the  writ  of  summons  in  this  action 
was  issued  on  the  4th  day  of  June,  a.d.  1844,  prior  to  the  passing  of  the 
New  Building  Act,  the  7  &  8  Vict.  c.  84,  and  that  the  venue  in  this 
cause  is  laid  in  the  county  of  Surrey. 

And  I  further  award  and  find,  that  the  houses  of  the  plaintiff  and 
defendant  adjoin  each  other,  Ixdng  separated  by  a  wall  which  has  existed 
many  years  ;  that  this  wall  is  not  a  party- wall,  or  party-fence  wall,  nor 
a  wall  in  common  between  the  plaintiff  and  defendant,  but  stands  alto- 
gether on  the  land  of  the  plaintiff,  and  is  his  wall  exclusively  ;  that  the 
trespasses  complained  of  in  the  action  consist  in  the  defendant  having 
made  an  addition  to  each  end  of  the  wall  in  question  by  building  on  it ; 
that  at  the  time  of  making  such  addition  the  defendant  bonft  ftde 
believed  the  wall  to  be  a  party-wall,  and  intended  to  comply  with  the 
Building  Act  then  in  force,  stat.  14  Geo.  III.  c.  78 ;  and  that  if  the  wall 
had  been  a  party- wall,  his  building  on  it  as  he  did,  would  have  been 
Justified  by  the  statute ;  that  the  wall  is  not  within  the  City  of  London 
or  the  liberties  thereof,  but  is  situate  within  the  county  of  Surrey,  and 
within  the  district  over  which  the  provisions  of  the  stat.  14  Geo.  III. 
c.  78,  extended  ;  that  the  defence  relied  upon  was,  that  the  acts  com- 
plained of  were  done  in  pursuance  of  the  last-mentioned  statute,  and 
that  consequently  the  venue  was  improperly  laid  in  Surrey  instead  of  in 
Middlesex. 

And  I  further  award  and  adjudge,  if  the  court  shall  be  of  opinion  Award  of 
upon  the  facts  stated  above,  that  the  defendant  was  entitled,  imder  the  T^^*?  ^V 
statute  14  Geo.  III.  c.  78,  to  rely  on  the  objection,  that  the  venue  was  jf  court  of 
not  laid  in  the  county  of  Middlesex,  but  in  the  county  of  Surrey  ;  and  opinion 
was  not  prevented  by  the  statutes  5  &  Vict.  c.  97,  and  7  &  8  Vict.  J?^^^* 
c.  84,  or  either  of  them,  from  giving  the  special  matter  of  such  objection  open, 
in  evidence  under  the  plea  of  not  guilty  by  statute  ;  or  was  at  liberty  to 


(m)  The  Reg.  Gen.  Nov.  27,  1864, 
Form  XIV.,  contains  the  following 
dir«ctiont  with  respect  to  a  special 
case,  stated  by  an  arbitrator,  under 
B.  5  of  the  Common  Law  Procedure 
Act,  1864  : — "  In  the  spediJ  case,  the 
arbitrator  must .  state  whether  the 
arbitration  is  under  a  compulsory 
reference  under  the  Act,  or  whether  it 
is  upon  a  reference  by  consent  of  the 


parties,  when  the  submission  has  been 
or  is  to  be  made  a  rule  or  order  of 
one  of  the  superior  courts  of  law  or 
equity  at  Westminster.  In  the  former 
case,  the  award  must  be  entitled  in  the 
court  and  cause,  and  the  rule  or  order 
of  the  court  must  be  set  forth.  In  the 
latter  case  the  terms  of  the  reference 
relating  to  the  submission  being  made 
a  rule  of  court  must  be  set  forth.'' 
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give  such  special  matter  in  evidence  under  the  common  plea  of  not 
guilty  ;  then  that  the  verdict  entered  for  the  plaintiff  he  set  aside,  and 
instead  thereof  that  a  verdict  be  entered  for  the  defendant. 

Awaid  69.  [Action,  case  for  wrongfxiUy  and  unskUfaUy  making  a  sewer  by 

ralsmg         which  plaintiff^  house  was  damaged.     Plea,  not  guUty,    ArbitratoT  emr 
^^on  of    po^*^*^  ^0  ******  points  of  law,]     I  award  and  find,  that  the  defendant  is 
the  court     clerk  to  the  Commissioners  of  Sewers  of  the  City  of  London  and  liberties 
thereof;  and  that  a  deep  sewer  lias  lately  been  made  by  order,  and  under 
the  direction  of  the  said  commissioners,  in  Prince's  Street,  in  the  said 
city,  and  witliin  the  jurisdiction  of  the  said  commissioners,  near  to  the 
dwelling-house  of  the  plaintiffs  in  the  declaration  in  the  cause  men- 
tioned :  that  Prince's  Street  is  a  narrow  street,  and  that  ^ere  are  most 
parts  of  it  heavy  buildings  on  one  or  other  of  the  sides,  and  in  some 
places  on  both  sides  of  the  street,  one  of  wluch  is  the  said  house  of  the 
Twomodee  plaintiffs  :  that  there  are  two  modes  of  making  a  sewer  practised  in  the 
of  making    qj^^  ^f  London  ;  the  one  by  what  is  called  tunnelling,  and  the  other  by 
tunnelUne    ^^^  ^^  called  open  cutting :  that  in  Prince's  Street,  as  in  most  other 
and  open     narrow  streets  with  heavy  buildings  adjoining  on  them,  a  deep  sewer 
xmtting.       cannot  be  made  either  by  the  one  method  or  the  other,  without  risk  of 
damage  to  the  adjoining  buildings  :  that  the  amount  of  risk  varies 
according  to  the  nature  of  the  soil :  that  the  soil  of  Prince's  Street  is 
such  as  to  make  the  risk  considerable,  and  that  the  nature  of  the  soil 
was  known,  or  might,  by  due  inquiry,  or  proper  experiments,  have  been 
Open  cut-    known  to  the  said  commissioners  before  the  making  of  the  same  :  that 
^S  1««       the  probability  of  damage  accruing  is  in  some  degrees  less  where  the  same 
f^yjj^  is  made  by  open  cutting  than  by  tunnelling  :  that  the  sewer  in  this  case 

Injury.  has  been  made  by  tunnelling :  that  the  commissioners  in  directing  the 
Sewer  in  same  to  be  made,  and  in  the  making  of  it,  were  acting  bonft  fide  in  the 
question  honest  discharge  of  their  duty  as  commissioners ;  and  that  tlie  sewer 
tu^eUbir  ^^  ^^  ^^^  proper  to  be  made  for  the  convenient  drainage  of  tiie  City  of 
London,  and  has  been  made  in  a  workmanlike,  skilful,  and  proper 
manner,  in  all  respects,  provided  the  commissioners  were  justified  in 
Damage  to  making  tlie  same  by  the  mode  of  tunnelling  ;  tliat  in  consequence  of  the 
plaintiffs'  making  of  the  sewer,  the  house  of  the  plaintiffs  has  been  damaged  to  the 
''^"*^  amount  of  £400.    Upon  the  whole  matter,  therefore,  I  find  that  if 

If  tunnel*'  ^^®  commissioners  were  authorized  to  make  the  sewer  by  the  mode 
ling  proper  of  tunnelling,  the  verdict  ought  to  be  for  the  defendant;  but  if 
°^^?.  .  the  commissioners  were  bound  to  pursue  the  mode  which  afforded 
defendant;  the  uttermost  possible  chance  of  preventing  damage  to  the  adjoining 

if  not,  for  buildings,  the  verdict  ought  to  be  for  the  plaintiffs  to  the  amount  of 
pkintiffs.     ^4^^ 

Award  of  -^^^  thereupon  I  award,  that  the  verdict  wliich  has  been  taken  for  the 
verdict  plaintiffs  shall  stand,  if  the  court  shall  be  of  opinion  that  the  verdict 
«*^*^^^  ought  to  be  entered  for  the  plaintiffs  ;  but  if  the  court  shall  be  of  opinion 
opinion.       tliat  the  verdict  ought  to  be  entered  for  the  defendant,  then  I  award  that 

the  verdict  already  entered  shall  be  set  aside,  and  instead  thereof  that  a 

verdict  shall  be  entered  for  the  defendant. 
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70.  [Action,  case  for  nuisatice.]    I  awanl,  order,  and  direct  that  the  Award  in 
said  verdict  so  ordered  to  be  entered  as  in  the  said  rule  or  onler  men-  caae  for 
tioned  in  the  said  action,  in  which  the  said  S.  B.  is  plaintiff,  and  the  i^"*^y^* 
said  J.  H.  is  defendant,  shall  be  set  aside  and  vacated,  and  that  in  lieu  tribntive 
thereof  the  verdict  of  the  jury  in  the  said  action  shall  be  varied  and  findings, 
entered  as  hereinafter  mentioned.  And  as  to  the  issue  joined  upon  the  plea 
by  the  defendant,  fii-stly  pleaded  to  the  whole  declaration  in  the  said 
Uu»t-mentioned  action,  so  far  as  the  same  issue  and  plea  relate  to  the 
first  count  and  the  second  count  of  the  declaration  ;  I  find,  award,  and 
determine  that  the  defendant  was  not,  and  is  not  guilty,  as  in  the  fii"st 
and  second  counts  respectively  alleged.  And  I  do  therefore  awartl,  order, 
and  direct  tliat  the  said  venlict  of  the  said  jury  ujwn  that  issue,  so  far 
as  the  sjime  relates  to  the  said  first  and  second  counts,  shall  be  entered 
for  the  defendant  in  accordance  with  my  award,  finding,  and  determina- 
tion thereon  hereinbefore  contained,  and  as  to  the  said  issue  joined  on 
the  said  plea  l)y  the  said  last-named  defendant  firstly  ^^leaded  to  the 
whole  declaration  as  aforesaid,  so  far  as  the  same  issue  and  plea  relate 
to  the  thii'd  count  of  the  said  declaration,  I  find,  award,  and  detenuine 
that  the  said  defendant  was  and  is  guilty  of  putting  and  placing,  and 
causing  to  be  put  and  placed,  on  land  near  to  the  messuage,  buildings,  and 
land  of  the  plaintiif,  in  the  said  third  count  mentioned,  certain  chemical 
matters  called  alkali  waste,  from  which  offensive  smells  proceeded  for 
short  periods  of  time  only  after  the  same  mattei'S  respectively  were  and 
had  been  put  and  placed  upon  such  land  as  aforesaid,  and  that  a  ]>art  of 
such  offensive  smells  did  consequently,  and  for  short  periods,  spread  and 
diffuse  themselves  from  the  said  chemical  matters  tow^ards,  and  into,  and 
over  the   said   messuage,  buildings,  and  lands,  of  the   said   plaintiff, 
whereby  the  same  messuage,  buildings,  and  land  were,  during  such  short 
periods,  rendered  less  pleasant  and  less  comfortable,  but  that  the  said 
messuage,  buildings,  and  land  were  not  otherwise  injured  or  deteriorated 
in  value  :  and  I  also  find,  award,  and  determine,  that  the  said  last- 
mentioned  plaintiff  has  sustained  damage  to  the  amomit  of  one  farthing, 
by  reason  of  the  committing  by  the  said  last-mentioned  defendant,  of  the 
Siiid  grievances  of  which  he  is  guilty  as  aforesaid  ;  and  I  also  find,  award, 
and  determine,  that  the  said  defendant  was  not,  and  is  not,  guilty  of,  and 
has  not  committed  the  residue  of  the  alleged  giievances  in  the  said  third 
count  mentioned,  that  is  to  say,  that  the  said  defendant  was  not,  and 
is  not,  guilty  of,  and  has  not  committed,  any  of  the  said  alleged  grievances 
in  the  third  count  mentioned,  save  and  except  those  of  which  I  have 
above  determined  and  awarded  that  he  was  and  is  guilty.     And  I  do 
therefore  awanl,  order,  and  direct  that  the  said  verdict  of  the  said  jury 
upon  the  said  issue  on  the  said  first  plea,  so  far  as  the  same  issue  and 
plea  are  applicable  to  so  much  of  the  said  third  count  as  i-elates  to  the 
said  matters  which  I  have  above  determined  and  awarded  that  he  was 
and  is  guilty,  shall  be  entered  for  the  plaintiff,  and  for  one  farthing 
damages,  in   accordance   with  my  finding  and  detennination  thereon 
hereinbefore  contained,  and  that  the  said  verdict  upon  the  same  issue 
and  plea,  so  far  as  they  relate  to  the  said  residue  of  the  said  alleged 
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giie varices  in  the  said  tliird  count  mentioned,  shall  be  entered  for  iLe 
defendant  in  accordance  with   my  finding  and  determination  thereon 
hereinbefore  contained.    And  as  to  the  issue  joined  on  the  second  plea  in 
the  said  last-mentioned  action,  I  award,  oi-der,  and  direct  that  the  said 
verdict  of  the  said  jury  on  tliat  issue  shall  be  entered  for  the  plaintiff. 
And  as  to  the  issue  joined  on  the  thii'd  plea  in  the  said  last*mentioned 
action,  I  find,  determine,  and  award  that  the  plaintiflC  was  entitled  to  the 
use  of  the  ditch  or  watercourse  mentioned  in  the  first  count  of  the 
declaration   in   the   said  last-mentioned  action    for  carrying  away  the 
surface-water  of  and  from  his  land  in  the  same  count  mentioned,  as  in 
the  same  count  alleged,  that  is   to   say,  for  carrying  away  the  water 
falling  from  the  heavens  upon  and  running  from  and  off  the  surface  of 
the  same  land,  and  that  the  same  plaintiff  was  not  entitled  to  the  use  of 
the   said   ditch  or  watercourse  for  canying  away  the  dirty  or  impure 
water  or  drainage,  or  any  other  description  of  water,  save  and  except 
such  surface-water  as  aforesaid,  of  or  from  Ids  land  by  reason  or  in 
manner  in  liis  said  first  count  mentioned.     And  I  award,  order,  and  direct, 
that  the  said  verdict  of  the  said  jury  upon  the  said  last-mentioned  issue, 
so  far  as  the  same  relates  to  the  plaintiff  being  entitled  to  the  use  of  tlie 
said  ditch  or  watercourse  for  carrying  away  such  surface-water  as  afore- 
said &om  and  off  his  said  land  as  afoi'esaid,  shall  be  entered  for  the 
plaintiff,  in  accordance  with  my  finding   and   determination   tliereon 
hereinbefoi*e  contained :  and  that  the  same  verdict,  so  far  as  the  same 
relates  to  the  residue  of  the  said  last-mentioned  issue  and  plea,  shall  be 
entered  for  the  defendant,  in  accordance  with  my  folding  and  deternmiii- 
tion  thereon  hereinbefore  contained. 

Award  as  7]^^  ^^  ^/^^  clause  giving  tlie  arbitrator  power  to  order  draining  to 
to  be  made.  ^  viade,  Form  J.,  clause  43.]  And  I  the  said  arbitrator  do  farther 
award,  order,  and  direct  that  the  following  sewers  or  drains  shall  be 
made  and  executed,  that  is  to  say,  that  a  brick  culvert  of  four  feet  high 
and  three  feet  wide  shall  be  made  along  that  part  of  the  land  at  or  near 
W.  aforesaid  shown  in  the  said  plan,  which  is  therein  indicated  by  the 
parallel  dotted  lines  coloured  blue,  between  the  two  points  or  places 
which  are  i-espectively  marked  with  the  letters  A  and  B  on  the  said 
plan,  and  passing  under  the  railway  or  railways  between  the  said  two 
points,  and  that  the  bottom  of  the  said  culvert  shall  be  made  of  brick  and 
curved,  so  that  the  curvature  thereof  shall  correspond  as  nearly  as  may 
be  with  the  bottom  of  the  baiTel  culvert  next  hereinafter  mentioned,  and 
that  the  said  culvert  at  the  said  point  or  part  marked  A,  sliall  be  made 
80  as  to  communicate  with  the  existing  sewer  at  that  point,  and  so  that 
the  sewage  which  shall  flow  tlu'ough  the  said  culvert  sliall  be  enabled  to 
pass  with  facUity  from  the  said  culvert  into  the  said  last-mentioned 
sewer.  That  a  barrel  culvert  or  sewer  three  feet  wide  shall  be  made 
along'and  through  that  part  of  the  land  at  W.  aforesaid  shovn  in  the 
said  plan,  which  is  there  indicated  by  the  parallel  dotted  lines  coloured 
blue,  between  the  two  points  or  places  which  are  respectively  marked 
with  the  letters  B  and  C  on  the  said  plan,  and  that  portions  of  the  said 
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last-mentioned  sewer  which  is  to  be  made  opposite  to  the  south  side  of 
the  messuage  and  premises  of  the  said  P.  S.,  shall  be  so  made  and 
placed,  that  the  centre  line  thereof  shall  coincide  with  the  boundary  line 
between  the  land  of  the  said  P.  S.,  and  the  land  of  the  said  J.  H. ;  and 
that  the  said  last-mentioned  sewer  at  the  said  point  or  paH  marked  B, 
shall  be  made  so  as  to  communicate  with  the  end  of  the  said  culvert  at 
the  point  B,  and  that  the  bottom  of  the  said  last-mentioned  sewer  and 
the  bottom  of  the  said  culvert  at  the  point  B  shall  be  in  the  same  line 
of  inclination  or  inclined  plane,  and  shall  be  placed  in  such  a  position, 
that  the  sewage  which  shall  flow  along  the  said  sewer,  from  the  point 
marked  C  to  the  point  marked  B,  shall  be  enabled  to  pass  with  facility 
from  the  said  last-mentioned  sewer  into  the  said  culvert. 

And  I,  the  said  arbitrator,  do  award,  order,  and  direct,  that,  until 
otherwise  provided  by  law,  the  owners  and  occupiers  of  messuages  or 
dwelling-houses,  land,  and  other  property  on  each  side  of  each  of  the 
said  sewers  so  to  be  made  as  aforesaid,  shall  be  entitled  to  use  the  said 
sewers,  in  pursuance  of  and  according  to  the  said  hereinbefore  recited 
rule  or  order,  for  the  purpose  of  carrying  away  from  their  respective 
premises  all  the  sewage,  sewage-water,  and  drainage-water  and  other 
water  of  and  flowing  from  such  premises  respectively,  and  for  that 
purpose  each  such  owner  or  occupier  shall  be  entitled  at  his  own  expense 
to  make  or  lay  branch  drains  or  pipes  communicating  with  the  sewer 
opposite  to  his  premises,  for  the  conveyance  of  the  sewage,  sewage-water, 
drainage  and  other  water  of  his  premises  into  such  sewer. 

And  I  do  further  award,  order,  and  direct  that  the  costs  and  expenses  Biredion 
of  and  attending  the  making  and  completing  the  said  brick  culvert,  and  *J  **^  ??**• 
the  said  barrel  culvert  or  sewer  between  the  points  F  and  G,  and  also,  and  main- 
until  otherwise  provided  by  law,  the  costs  and  expenses  of  and  attending  tatmng 
the  maintaining  and  repairing  the  same,  shall  be  borne  and  paid  by  the  ^^'•""^ 
said  W.  A  and  the  said  J.  H.  in  equal  shares  and  proportions. 


LXXV. 

{When  a  verdict  has  been  taken  oil  a  reference  at  NUi  Frhis  subject  to  Certificate 
the  certificate  of  the  arbitrator.]  ^  ^^^ 

In  the  Queen*s  Bench.  for  ^i^^    ^ 

B^  )      Pursuant  to  the  power  conferred  on  me  by  an  order  of  Nisi  Prius  plaintiff. 
V,  [  made  in  this  cause,  I,  X.  Y.,  of  [  ],  barrister-at-law,  do 

D»  '  hereby  certify,  that  the  verdict  which  has  been  entered  for  the 
plaintiff  do  stand,  but  that  the  damages  be  reduced  to  ^  [  ]. 

[As  in  an  awards  the  certificate  should  find  on  each  issue.  Directions 
as  to  the  costs,  so  far  as  the  arbitrator  has  power  over  them,  may  follow 
here;  but  qucsre  whether  the  certificate  does  not  become  an  award  and 
require  a  stamp  as  9itch  if  the  arbitrator  decide  on  any  other  matters 
than  those  on  which  the  jury  could  give  their  verdict]  (n).  X.  Y. 

To  R.  D.,  Esq.  [the  associate  or  clerk  of  Nisi  Prius.] 

(n)  See  P.  II.  oh.  6,  s.  1,  p.  250;  P<  II.  ch.  6,  s,  8,  p.  845,  as  to  a  certificatet 
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LXXVL 
Award  on       To  all  to  whom  these  present  shall  come,  I,  X.  T.,  of  [  J 

an  indict-     barrister-at-law,  send  greeting. 

referred  Whereas  hy  a  certain  order  of  00111^;,  made  at  the  assizes  holden  at 

directing      Maidstone,  in  and  for  the  county  of  Kent,  on  Monday,  the  11th  day  of 
proBtra-        March,  A.D.   1844,  before  the  Eight  Honourable  Lord  Denman,  CLief 
nuisance.      Justice  of  our  Ltuly  the  Queen,  Sir  Edward  Hall  Alderson,  Knight,  one 
Bedtal  of    ^^  *^^  Barons  of  her  Majesty's  Couit  of  Exchequer,  Justices  of  our  said 
order  of        Lady  the  Queen,  appointed  to  take  the  assizes  for  the  county  of  Kent ; 
Nia  Pnus.  jj^  j^  certiiin  indictment  then  ^winding  in  the  said  court,  wherein  the 
Queen,  on  the  prosecution  of  A.  B.,  C.  D.,  and  E.  F.,  was  the  prosecu- 
trix, and  Sir  R.  D.,  Knight,  G.  H.,  and  L  K.  were  defendant*  ;  after 
reciting  that  the  said  defendants  had  consented  to  a  verdict  of  gnilty 
Verdict  of    against  them,  upon  condition  that  the  prosecutors  of  the  said  indictment 

guilty  sub-  giiQ^ii^i  enter  into  and  be  bound  liy  the  said  order ;  it  was  ordered  by  the 
lect  to  ^  1  J 

reference.     ^"^^  court,  with  the  consent  of  the  said  prosecutors  and  the  said  defen- 

Power  to      dants,  that  I,  tlie  said  X.  Y.,  should  Ixj  empowered,  and  I  was  thereby 

arbitrator     empowered,  to  direct  and  order  the  pix)8tration  of  the  whole  or  any  part 

to  order       ^^  ^j^^  embankment  in  the  said  indictment  mentioned,  which  I  should 

prostration  ' 

of  the  em-    think  fit ;  such  directions  and  orders  to  l)e  conditional  upon,  and  subject 

bankment    to  the  opinion  of  the  Court  of  Queen's  Bench  with  respect  to  any  point 

?«,«•— «^  or  points  of  law  that  might  arise  to  be  stated  as  therein  and  hereinafter 
a  nuisance.        -*-  ° 

Subiect  to  "^^^^^ioned  ;  so  as  I,  the  said  arbitrator,  should  make  and  publish  my 
5ie  opinion  award  in  writing  concerning  the  matters  referred,  ready  to  be  deliTered 
of  the  to  the  said  parties,  or  to  either  of  them  ;  or  if  they  or  either  of  them 

Queen's  ^lioiihl  he  dead  Ixjfore  the  making  of  the  said  award,  to  their  respective 
Bench  on  personal  representatives  who  should  require  the  same  ;  on  or  before  the 
any  point  fourth  day  of  the  then  and  now  next  Michaelmas  Term,  or  on  or  before 
any  other  day  to  which  I  should  by  any  writing  imder  my  hand,  to  Ikj 
indorsed  thereon,  from  time  to  time  enlarge  the  time  for  making  my  said 
Arbitrator  awartl ;  and  that  I,  the  said  arbitrator,  should  state  for  the  opinion  of  the 
to  state  Court  of  Queen's  Bench,  at  the  request  of  the  said  prosecutors  or  defen- 
2^  jf  dants,  or  of  or  either  of  them,  any  point  or  points  of  law  that  might  be 

requested,    raised  l>efore  me  touching  the  matters  referred  to  me  by  the  said  order. 
Costs  in       ^1^^  it  was  thereby  also  ordered,  that  the  costs  of  the  said  reference  and 
discretion     award,  to  l^e  taxed,  should  be  in  the  discretion  of  me  the  said  arbitrator, 
of  arbitra-    ^^^^^  might  direct  and  awartl,  to,  and  by  whom,  and  in  what  manner  the 
p  '       .        same  should  be  paid  ;  and  that  I,  the  said  arbitrator,  shoidd  have  the 
amend  the  ^'anie  power  to  amend  the  recortl  and  to  certify,  as  a  judge  sitting  at  Kisi 
record  and  Pnus  would  have  upon  a  trial  of  the  said  indictment.     And  it  was 
to  certify,    thereby  also  ortlered,  by  and  with  such  consent  as  aforesaid,  that  it  should 
Ije  in  the  judgment  of  me,  the  said  ai'bitrator,  to  examine  the  said  prose- 
cutors and  the  said  defendants,  or  any  or  either  of  them,  who,  together 
with  their  respective  witnesses,  should  be  examined  upon  oath  ;  as  by 
the  said  order,  reference  1>eing  thereunto  had,  wiU,  among  other  things 
more  fully  appear. 
Recital  of        -A.nd  whereas  by  a  certain  other  ortler  aftci-^-aixls  made  in  this  indicl- 
judge's         ment  by  the  Honourable  Sir  John  Taylor  Coleridge,  one  of  the  judges 
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of  her  Majesty's  Court  of  Queen's  Bench,  and  purporting  to  bear  date  order  em- 
the  2nd  day  of  July,  1844,  the  said  last-mentioned  judge  did,  upon  hear-  P^^®"^^ 
ing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  thereby  order  ^  ^i^j. 
that  the  arbitrator,  to  whom  this  indictment  stood  referred,  should  b  e  at  verdict  of 
liberty  to  order  the  verdict  of  guilty  already  entered  against  the  defen-  S^^^J' 
dants  to  be  set  aside,  and  a  verdict  of  not  guilty  to  be  entered  instead 
thereof  on  behalf  of  all  or  any  of  the  defendants  ;  as  by  the  said  last- 
mentioned  order,  reference  being  had  thereto,  will  more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  directly  after  the  making  of  Award  Te 
said  first-mentioned  order,  take  upon  myself  the  burthen  of  the  said  prten^issis- 
arbitration,  and  have  been  attended  by  the  counsel,  attorneys,  and  agents 
of  the  said  prosecutors  and  the  said  defendants,  and  have  examined  upon 
oath  all  the  witnesses  which  have  been  produced  before  me  by  each  of 
the  said  parties,  touching  the  matters  so  referred  to  me  as  aforesaid ; 
and  have  also  viewed  and  inspected  the  said  embankment  in  the  said 
indictment  mentioned  ;  and  have  heard  and  maturely  considered  all  the 
evidence  which  has  been  adduced  before  me,  toucliing  the  matters  so 
referred  to  me  as  aforesaid  ;  and  have  not  been  called  upon  or  requested  Arbitrator 
during  the  said  reference,  by  either  the  said  prosecutors  or  defendants,  ^°*  ^, . 
or  any  or  either  of  them,  to  state  for  the  opinion  of  the  Court  of  Queen's  raise  point 
Bench  any  point  or  points  of  law  that  were  raised  before  me  touching  of  1*^- 
the  matters  so  referred  to  me  as  aforesaid,  or  to  amend  the  record  of  the 
said  indictment ; — T,  the  said  arbitrator,  do  therefore  make  this  my 
award  in  writing,  of  and  concerning  the  matters  so  referred  to  me  as 
aforesaid,  in  manner  following,  that  is  to  say, 

I  do  order,  that  the  verdict  of  guilty  already  entered  against  the  de-  Award  of 
fendants  be  set  aside,  and  instead  thereof  that  a  verdict  of  guilty  be  I^J*^*  ^1 
entered  against  the  defendants,  Sir  R  D.  and  G.  H.,  and  a  verdict  of  not  other  de- 
guilty  against  the  defendant,  I.  K.  fendants. 

And  I  do  award,  direct,  and  ortler,  that  the  whole  of  the  embankment  Direction 

in  the  said  indictment  mentioned  shall  with  all  reasonable  speed,  after  *^  P™*" 

trate  em* 
the  making  and  publishing  of  this  my  award,  be  prostrated  by  and  at  the  bankment. 

expense  of  the  said  defendants.  Sir  B.  D.  and  G.  H. ;  and  the  materials 

thereof  be  taken  and  carried  away  ;   and  the  bed  and  soil  of  the  river 

Thames,  wherein  the  said  embankment  was  erected,  raised,  and  placed, 

be  restored  and  made  by  them,  at  their  expense,  in  the  same  state  in 

which  the  same  was  before  the  said  embankment  was  begun   to   be 

ei'ected,  raised,  and  placed. 

And  I  do  hereby  certify  that  the  said  indictment  so  referred  to  me  Certificate 

was  a  proper  indictment  to  be  removed  by  cei-tioraii,  and  to  be  tried  by  a  ^'^''^^^ran 

.  r.  J  7  J       proper; 

special  jury.  and  fop 

And  I  do  hereby  further  award,  order,  and  direct  that  the  costs  of  tliis  special 

reference  and  of  this  my  awanl,  when  taxed,  be  paid  on  demand  by  ^^^' 

the  above-named  defendants  Sir  B.  D.  and  G.  H.  Award 

In  witness  whereof,  I,  the  said  above-named  X.  Y.,  have  hereunto  set  fendanteto 

my  hand,  tlus  fifth  day  of  October,  1844.  X.  Y.  pay  costs  of 

Signed  and  publish^  the  fifth  day  of  October,  reference. 
A.  D.  1844,  in  the  presence  of  O.  P. 

3  F 
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LXXVII. 
Whereas,  at  the  assizes  holden  at  Lewes,  in  and  for  the  county  of 
Sussex,  on  the  [  ]  day  of  [  ],  a.d.  [  ],  before  the 

Right  Honourable  Sir  James  Parke,  Knight,  one  of  the  Barons  of  our 
Lady  the  Queen,  of  her  Court  of  Exchequer,  and  the  Right  Honourable 
Sir  Thomafi  Coltman,  Knight,  one  of  the  Justices  of  her  Court  of  Com- 
mon Pleas,  and  others  their  fellow  justices :  on  the  trial  of  a  cause  wherein 
John  Doe,  on  the  joint  demise  of  O.  C.  and  J.  C,  and  on  the  several 
demises  of  F.  and  H.,  was  plaintiflf,  and  H.  H.  H.  and  H.  M.  H.  were 
defendants  ;  and  on  the  trial  of  a  certain  other  cause  wherein  W,  P.  was 
plaintiff  and  F.  D.  H.  defendant  :  it  was  then  and  there  ordered  by  the 
court,  by  and  with  the  consent  of  the  said  parties,  their  counsel  and 
attorneys,  and  of  E.  S.  H.  and  B.  H.,  that  a  verdict  should  be  entered  for 
the  said  plaintiff  in  the  said  first-mentioned  catise,  damages  one  shilling, 
costs  forty  shillings  ;  but  that  such  verdict  should  be  subjected  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  me,  X.  Y., 
Esq.,  barrister-at-law ;  who  was  thereby  empowered  to  direct  that  a 
verdict  should  be  entered  for  the  plaintiff  or  defendant  as  I  might  think 
proper ;  and  to  whom  also  by  the  like  consent  the  said  first-mentioned 
cause  and  all  matters  in  difference  between  the  said  lessors  of  the  plain- 
tiff, or  any  or  either  of  them,  and  between  H.  H.  H.,  H.  M.  H.,  E.  S.  H., 
F.  D.  H.,  and  B.  H.,  all  or  any  of  them,  or  between  all  or  any  of  the  said 
last-mentioned  parties,  jointly  with  F.  D.  H.,  and  between  any  one  or 
more  of  them  and  any  other  one  or  more  of  them,  were  thereby  referred. 
And  it  was  then  and  there  further  ordered  by  and  with  the  like  consent 
as  aforesaid,  that  a  verdict  should  l)e  entered  in  the  cause  secondly  above- 
mentioned  for  the  plaintiff,  damages  sixty-five  pounds,  costs  forty 
shillings  ;  but  that  such  verdict  should  be  subject  to  the  award,  onier, 
arbitrament,  final  end,  and  determination  of  me,  the  said  X.  Y. ;  who 
was  thereby  empowered  to  dii-ect,  that  a  verdict  should  be  entered  for 
the  plaintiff  or  the  defendant  as  I  might  think  proper ;  and  to  whom  the 
said  second  above-mentioned  cause  and  all  matters  in  difference  between 
the  said  parties  thereto  were  thereby  referred ;  and  that  if  I,  the  said 
arbitrator,  should  direct  the  verdict  in  the  said  last-mentione<l  cause  to 
bo  entered  for  the  last-mentioned  defendant,  that  I,  the  said  arbitrator, 
should  direct  that  the  said  H.  H.  H.,  E.  S.H.,  H.  M.  H.,  or  some  or  any 
of  them,  should  pay  to  the  plaintiff  in  the  said  last-mentioned  action  his 
costs  both  of  the  action  and  reference,  to  be  taxed  as  between  attorney 
and  client,  including  any  costs  which  he,  the  said  last-mentioned  plaintiff, 
might  have  to  pay  to  the  said  last-mentioned  defendant,  and  should  also 
pay  to  the  said  last-mentioned  plaintiff  the  sum  of  sixty-five  pounds 
l)aid  by  him  for  the  purchase  of  the  cows  in  question  in  the  last-men- 
tioned cause.  And  it  was  further  ordered,  by  and  with  such  consent  as 
aforesaid,  that  I,  the  said  arbitrator,  should  have  power  to  order  and 
determine  what  I  should  think  fit  to  be  done  by  the  parties  to  the  said 
reference  ;  so  as  I,  the  said  arbitrator,  should  make  and  publifih  my 
award  or  awards  in  writing  concerning  the  matters  thereby  referred, 
ready  to  be  delivered  to  the  said  parties  or  any  or  either  of  them  ;  or  if 
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ihey  or  any  or  either  of  them  should  be  dead  before  the  making  of  the 
said  award  or  awards,  to  their  respective  personal  representatives,  who 
should  require  the  same  ;  on  or  before  the  fourth  day  of  the  then  next 
Michaelmas  Term,  or  on  or  before  any  other  day,  to  wliich  I,  the  said 
arbitrator,  should  by  any  writing  under  my  hand,  indorsed  on  the  said 
order,  from  time  to  time  enlarge  the  time  for  making  my  said  award  or 
awards.  And  it  was  also  ordered  that  the  costs  of  the  cause  firstly 
above  mentioned  to  be  taxed  should  abide  the  event  of  the  said  award 
as  to  the  above  first-mentioned  cause  ;  and  that  the  costs  of  the  said 
reference  and  award  or  awards,  to  be  taxed,  should  be  in  the  discretion 
of  me,  the  said  arbitrator,  who  might  direct  to,  and  by  whom,  and  in 
what  manner,  the  same  should  be  paid. 

And  whereas  I,  the  said  arbitrator,  did  by  two  several  indorsements  on  Enlarge- 
the  said  order  enlarge  the  time  for  making  my  award  or  awards,  of  and  ^^^^  of 
concerning  the  said  causes  and  matters,  until  the  first  day  of  September,   a^i^r^or.^ 
A.D.  1847. 

Now  I,  the  said  arbitrator,  having  taken  upon  myself  the  burthen  of  Award  de 
the  said  arbitration  ;  and  having  heard  and  maturely  weighed  and  con-   ^       ^^^' 
sidered  the  several  allegations,  vouchers,  and  proofs  brought  before  me 
by  and  on  behalf  of  the  said  several  parties  to  the  said  reference ;  in 
pursuance  of  the  said  reference,  do  make  and  publish  this  my  award  in 
writing  of  and  upon  the  premises  ;  that  in  to  say. 

As  to  the  first-mentioned  cause  :  I  award  that  instead  of  the  verdict  -^  ^ 
entered  for  the  plaintiff  in  the  said  first-mentioned  cause,  that  as  to  the   ®^®   inent. 
issue  joined  on  the  first  count  in  the  said  cause,  a  verdict  shall  be  entered 
for  the  defendant ;  and  as  to  the  issue  joined  on  the  second  count  in  the 
said  first-mentioned  cause,  that  a  verdict  shall  be  entered  for  the  plain- 
tiff, damages  one  shOling,  costs  forty  shillings. 

And  as  to  the  secondly  above-mentioned  cause:  instead  of  the  verdict  As  to 

entered  for  the  plaintiff,  I  award  and  direct  as  to  the  first  issue  joined   ^®^°^ 
,  ■*■  *"  cause. 

in  the  said  last-mentioned  cause,  that  the  verdict  shall  be  entered  for  the 
plaintiff,  and  that  the  costs  of  that  issue  shall  be  paid  by  the  defendant 
to  the  plaintiff.  As  to  the  second  iesue  joined  in  the  said  kst-men- 
tioued  cause,  I  direct  that  the  verdict  shall  be  entered  for  the  defendant, 
and  that  the  costs  of  that  issue  shall  be  paid  by  the  plaintiff  to  the 
defendant.  And  as  to  the  third  issue  joined  in  the  said  last-mentioned 
cause,  I  award  and  direct  that  the  verdict  shall  be  entered  for  the 
defendant,  and  that  the  costs  of  that  issue  shall  be  paid  by  the  plaintiff 
to  the  defendant. 

And  T  further  direct  and  order  H.  H.  H.  to  pay  to  the  jilaintiff  in  the  Costs  as 
said  last-mentioned  cause  his  costs,  to  be  taxed  as  between  attorney  and  between 
client,  including  the  costs  which  the  plaintiff  in  the  last-mentioned  gu^  client 
cause  will  have  to  pay  to  the   defendant  in  the  said  last-mentioned 
cause  upon   the   verdict  hereinbefore   ordered   to  be  entered  for  the 
defendant  on  the  second  and  third  issues  in  the  said  cause. 

And  I  further  direct  and  order  H.  H.  H.  to  pay  to  the  plaintiff  in 
the  said  last-mentioned  cause  the  sum  of  £65,  the  price  of  the  cows  in 
question  in  the  said  cause,  and  also  any  costs,  to  be  taxed,  to  which 
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the  siiid  plaintiff  may  have  been  or  may  b^  put,  in  and  about  this 
reference. 

And  as  to  the  several  matters  in  difference  referred  to  me  bv  the  said 
order,  I  award  and  determine  tliut  H.  H.  H.,  K  S.  IL,  and  H.  M.  H., 
are  not,  nor  are  any  or  either  of  them,  entitled  to  one-fourth  or  any  part 
of  the  value  of  the  ftinning  stock  claimed  by  them. 

That  H.  H.  H.,  E.  S.  H.,  and  IT.  M.  H.,  are  not,  nor  are  any  or  either 
of  them,  entitled  to  any  indemnity  from  F.  D.  H.  for  any  lojw  which 
may  ensue  to  them  or  either  of  them  by  reason  of  the  failure  of  the 
plaintiff  in  the  said  secondly  above-mentioned  cause. 

And  with  resjiect  to  the  fanning  accounts  between  H.  H.  H.,£.  S.  H., 
and  H.  M.  H.,  I  determine  as  follows  ;  tliat  is  to  say  :  that  there  is  due 
from  H.  H.  H.  to  F.  D.  H.,  on  the  said  accounts,  the  sum  of  £314 ;  and 
from  E.  S.  H.  to  F.  D.  H.,  on  the  said  accounts,  the  sum  of  £314  ;  and 
from  H.  M.  H.  to  F.  D.  H.,  on  the  said  accounts,  the  sum  of  £251 : 
that  there  is  not  anything  due  on  the  Ixdance  of  the  8*iid  farming 
accounts  from  the  said  F.  D.  H.  to  the  said  H.  H.  H.,  E.  S.  H.,  and 
H.  M.  H.,  or  any  or  either  of  them. 

That  there  is  due  on  the  said  fanning  accounts  from  the  said  H.  H.  H. 
to  the  said  H.  M.  H.  the  sum  of  £63. 

That  there  is  due  from  the  said  E.  S.  H.  to  the  said  H.  M.  H.  on  the 
said  farming  accounts  the  sum  of  £63. 

With  respect  to  the  claim  made  by  F.  D.  H.  against  II.  H.  H.  and 
H,  M.  H.  jointly,  but  irrespective  of,  and  distinct  from,  the  said  fanning 
accounts,  I  award  that  there  is  due  from  tlie  said  H.  IL  H.  and  H.  M.  H., 
jointly,  to  the  said  F.  D.  H.  the  sum  of  £360 :  and  I  award  and  order 
that  each  of  them,  the  said  H.  H.  H.  and  H.  M.  H.  shall  pay  to  the  said 
F.  D.  H.  the  sum  of  £180,  being  one  moiety  of  the  said  sum  of  £360  at 
tlie  time  hereinafter  directed. 

I  further  award  that  there  is  due  from  H.  F.  H.  to  F.  D.  H.,  on  the 
private  account  between  them,  and  irrespective  of  the  somB  above  men- 
tioned, the  sum  of  £127.  I  further  award  that  there  is  due  from  the 
said  H.  M.  H.  to  the  said  F.  D.  H,,  on  the  private  account  between 
them,  and  irrespective  of  the  sums  above  mentioned,  the  sum  of  £46. 

I  further  award  that  F.  D.  H,  is  entitled  to  one  fifth  part  of  the 
plate  which  formerly  l)elonged  to  his  mother,  A.  H.,decea£ed,  and  which 
was  in  the  messuage  called  Dykes,  on  the  [  ]  day  of  [  ], 

A.D.  [    .        ]. 

I  further  award,  that  the  several  sums  of  money  hereinbefore  deter- 
mined and  found  to  be  due  from  H.  H.  H.,  E.  S.  H.,  and  H.  M.  H^ 
respectively,  to  F.  D.  H.,  shall  be  paid  by  the  said  H.  H.  H.,  E.  S.  H.,  and 
H.  M.  H.,  respectively,  to  the  said  F.  D.  H.,  on  the  25th  day  of  Decem- 
ber, A.D.  1848 ;  tmless  in  the  meantime  a  sale  of  the  property  in 
mortgage  to  0.  C.  and  J.  C.  shall  have  taken  place  ;  in  which  case  the 
said  several  sums  of  money  shall  be  paid  when  and  as  soon  as  such 
sale  shall  be  completed  and  the  purchase-money  paid  to  the  vendors  or 
vendor  (o). 

(o)  See  P.  II.  ch.  8,  s.  1,  d.  2,  401,  as  to  awarding  time  of  payment 
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I  luither  award,  that  the  several  sums  hereinbefore  found  to  be  due  to 
H.  M.  H.  from  H.  H.  H.  and  K  S.  H.  respectively,  shall  be  paid  by  them 
respectively  to  the  said  H.  M.  H.  on  the  said  26th  day  of  December, 
1848  ;  or  if  such  sale  as  hereinbefore  mentioned  shall  take  place  in  the 
meantime,  as  soon  as  such  sale  shall  be  completed,  and  the  purchase 
money  paid  to  the  vendors  or  vendor. 

And  I  award,  that  other  than  and  except  the  sums  above  mentioned 
there  is  not  anything  due  to  the  said  F.  D.  H.  from  the  said  E.  S.  H.  and 
H.  M.  H.  jointly,  or  from  the  said  £.  S.  H.  separately. 

I  further  direct,  that  (unless  in  the  meantime  a  sale  thereof  shall  be   Directions 
effected  by  C.  E.  C,  or  J.  C,  or  the  survivor  of  them  or  his  heirs,  or  gg^^Q^  ^ 
their  or  liis  assigns,  under  a  certain  indenture  bearing  date  the  19th  day  seU  pro- 
of August,  1842)  all  the  property  comprised  in,  and  conveyed  by  a  cer-  porty. 
tain  indenture,  dated  the  16th  day  of  September,  1845,  to  T.  G.  W., 
deceased,  and  to  the  said  O.  C.  and  J.  C,  shall,  on  the  29th  day  of  Septem- 
ber, A.D.  1848,  or  as  soon  after  as  conveniently  may  be,  be  sold  by  the 
said  O.  C.  and  J.  C,  or  the  survivor  of  them  ;  and  that  the  surplus  money 
arising  from  such  sale,  after  payment  of  the  expenses  of  and  attending 
such  sale,  and  of  the  principal  sum  of  ;£l  2,500  to  the  said  mortgagees.   To  pay  off 
and  all  interest  thereon,  and  also  after  the  payment  of  the  sum  of  ;£2,500,   ™^^*' 
and  all  interest  due  thereon,  to  B.  H.  and  her  assigns,  by  virtue  of  her 
charge  on  the  said  property,  shall  be  paid  by  the  vendors  or  vendor  to 
the  said  C.  E.  C.  and  J.  C,  or  the  survivor  of  them  or  his  heirs,  or  their  or 
his  assigns  (if  they  will  accept  the  same) ;  and  if  they  decline  to  accept  As  to  sur- 
the  same,  then  that  the  said  surplus  shall  be  paid  unto  and  between  P^"^ 
H.  H.  H.,  H.  M.  H.,  E.  S.  IL,  and  F.  D.  H.,  in  equal  shares  and  propor- 
tions, or  their  respective  executors,  administrators  and  assigns.    And  I   Parties  to 
direct  that  all  parties  to  this  reference  except  W.  P.  shall  concur  in  and   ^J**'"'  ^^ 
do  all  in  their  power  to  effectuate  such  sale. 

I  further  award,  that  the  principal  sum  of  £12,600  remains  due  to  the  Amount  of 
said  O.  C.  and  J.  C.  on  mortgage  of  the  property  comprised  in,  and  con-  mortgage 
veyed  by,  the  said  indenture  of  the  16th  of  September,  1845  ;  and  that  all 
interest  on  the  said  sum  of  £12,500,  calculated  de  die  in  diem  up  to,  and 
inclusive  of,  the  21st  day  of  July,  a.d.  1847,  has  been  paid,  except  the 
sum  of  £55  10«.  7d.,  wliich  still  remains  due  to  the  said  mortgagees  : 
and  that  in  case  the  property  so  mortgaged  shall  be  sold  by  the  said 
C.  £.  C.  and  J.  C.  under  the  trusts  of  the  deed  of  the  19th  of  August,  1842, 
the  said  O.  C.  and  J.  C.  (the  mortgagees)  shall  not,  nor  shall  the  survivor 
of  them,  his  executors,  administrators,  or  assigns,  require  or  be  entitled 
to  any  notice  of  the  repa3rment  of  the  said  principal  sum  of  £12,500. 

And  I  further  order  and  direct,  that  the  costs  of  this  reference  and  of  Award  as 
the  several  parties  in  relation  thereto  (except  the  costs  of  W.  P.  the  to  ooets  of 
plaintiff  in  the  said  secondly  above-mentioned  cause,  wliich  are  herein-  j^^j  award, 
before  directed  to  be  paid  by  H.  H.  H.),  and  the  costs  of  this  my  award, 
shall  be  paid  and  borne  by  H.  H.  H.,  H.  M.  H.,  E.  S.  H.,  and  R  D.  H. 
in  equal  shares  and  proportions. 

Lastly,  I  direct  that  H.  H.  H.  and  H.  M.  H.  shall,  on  the  29th  day  of  Parties  to 
September  next,  quit  and  deliver  up  possession  to  the  said  F,  D.  H.  of  deliver  np 
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possession  jTj^Q  messuage  called  Dykee,  and  the  other  piemises  for  which  they  have 
hecn  admitted  to  defend  the  said  fiist-mentioned  cause ;  and  that 
E.  S.  H.  and  B.  H.  shall,  if  in  possession  thereof  or  any  part  thereof, 
quit  and  deliver  np  the  same  to  the  said  F.  D.  H.  on  the  same  day. 

In  witness  whereof  I  have  hereunto  set  my  hand  tliis  [  ]  day 

of[  ],  A.D.  1847.  X.  Y. 

Signed  and  published  in  the  presence  of 
0.  P.,  clerk  to  the  said  X.  Y. 


LXXVIII. 

Award  To  all  to  whom  thetie  presents  shall  come,  I,  X.  Y.,  of  the  Middle 

containing  Ty^jpi^.^  barrister-at-law,  send  greeting. 

directions  Whereas  by  a  certain  order  of  court  made  at  the  assizes  holdcn  at 
as  to  re-  Maidstone,  in  and  for  the  county  of  Kent,  on  Monday,  the  eleventh  day 
fftrucSons  ^^  March,  One  thousand  eight  hundred  and  forty-four,  before  the  Right 
and  regit-  Honourable  Lord  Benman,  the  Chief  Justice  of  our  Lady  the  Queen,  and 
lating  the  the  Honourable  Sir  Edward  Hall  Alderson,  Knight,  one  of  the  Barons 
before  the  ^^  ^^^^  Majesty's  Court  of  Exchequer,  Justices  of  our  Lady  the  Queen, 
plaintiff's  appointed  to  tiike  the  as-sizes  for  the  said  county  of  Kent ;  in  a  certain 
premises,  cause  then  pending  in  the  said  coiu't,  wherein  R.  D.  and  J.  S.  were  plain- 
Recital  of  ^fi's  and  E.  G.,  J.  W.,  and  AY.  S.F.,  were  defendants ;  it  was  ordered  by 

opder  of  »  *  *  #  • 

Nisi  PriuB    ^^®  ^^^  court,  with  the  consent  of  the  said  parties,  their  coimsel  and 
attorneys,  tliat  a  verdict  should  be  entered  for  the  said  plaintitfa,  with 
damages  to  the  amount  in  the  declaration  mentioned,  and  costs  forty 
sliillings ;  but  that  such  veixlict  should  be  subject  to  the  award,  order, 
arbitrament,  final  end,  and  determination  of  me,  the  said  X.  Y. ;  who 
was  thereby  empowered  to  direct  that  a  verdict  should  be  entered  for 
the  plaintlifs  or  defendants  as  I  should  think  proper  ;  to  whom  the  stud 
cause  was  thereby  referred. 
Power  to         And  I  was  thereby  empowered  to  order  and  determine,  wliat  I  should 
to^  done   *^"^^  ^^  *^  ^^  ^^^^  ^7  either  of  the  said  parties  with  respect  to  the 
with  re-       removal  of  any  of  the  obstructions  charged  in  the  declaration  in  the  said 
*^P®^*  ^    .   cause  ;  and  for  tlie  regulation  of  the  water-way  to,  and  from,  and  in  front 
obstniC'       0^  ^^^^  x^remises  of  the  said  plaintiffs  and  their  tenants ;  and  for  the  settle- 
tions,  and     ment  of  all  matters  in  the  said  action  ;  so  as  I,  the  said  arbitrator,  should 
'^^^^T^^^^    make  and  publish  my  award  in  writing  concerning  the  matters  so  re- 
way,  and      ferred,  ready  to  be  delivered  to  the  said  parties  or  to  either  of  them ;  or  if 
settlement    they  or  either  of  them  should  be  dead  before  the  making  of  my  said 
hi  Sle"    award,  to  their  respective  personal  repi-esentatives,  who  should  require 
action.         the  same  ;  on  or  before  the  fourth  day  of  the  then  and  now  next  Michael- 
mas Term,  or  on  or  before  any  other  day,  to  wliich  I,  the  said  arbitrator, 
should  by  any  writing  under  my  hand  to  be  indorsed  thereon,  from  time 
to  time  enlarge  the  time  for  making  my  said  award.    And  it  was  thereby 
further,  by  and  with  such  consent  as  aforesaid,  ordered  that  I,  the  said 
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arbitrator,  should  state  for  the  opinion  of  the  court,  at  the  request  of 
either  party  to  the  said  action,  any  point  or  points  of  kw  that  might 
be  raised  before  me.    And  it  was  thereby  also  ordered,  that  the  costs 
of  the  said  cause,  to  be  taxed,  should  abide  the  event  of  the  said  award ; 
and  that  the  costs  of  the  said  reference  and  award,  to  be  taxed,  should 
be  in  the  discretion  of  me,  the  said  ai'bitrator,  who  might  direct  and 
award  to,  and  by  whom,  and  in  what  manner  the  same  should  be  paid ; 
and  that  I,  the  said  arbitrator,  should  haye  the  same  power  to  amend 
the  record,  and  to  certify,  as  a  judge  sitting  at  Nisi  Frius  would  have 
upon  a  trial  of  the  said  cause.     And  it  was  thereby  also  ordered,  by 
and  with  such  consent  as  aforesaid,  that  it  should  be  in  the  judgment 
of  me,  the  said  arbitrator,  to  examine  the  said  parties ;  who,  together 
with  their  respective  witnesses,  should  be  examined  upon  oath ;  as  by 
the  said  order,  reference  being  had  thereto,  will^  amongst  other  things, 
more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  shortly  after  the  making  of 
the  said  order,  take  upon  myself  the  burthen  of  the  said  arbitration, 
and  have  been  attended  by  the  counsel,  attorneys,  and  agents  of  the 
said  parties,  and  heard  all  their  evidence,  touching  the  matters  so  re- 
ferred to  me  as  aforesaid ;  and  have  also  viewed  and  inspected  the 
obstructions  charged  in  the  declaration  in  this  action,  and  the  water- 
way to^  and  from^  and  in  front  of^  the  premises  of  the  said  plaintiffs 
and  their  tenants ;  and  have  not  been  called  upon  or  requested  by  any 
or  either  of  the  parties  to  the  said  action  to  state  for  the  opinion  of 
the  court  any  point  or  points  of  law  that  were  raised  before  me,  or  to 
amend  the  record  in  this  action  : — ^I  do  therefore  make  this  my  award  Award  de 
in  writing  of  and  concerning  the  matters  so  referred  to  me  as  afore-  P"eniissis« 
said  in  manner  following ;  that  is  to  say : — 

I  do  award,  order,  and  direct,  that  the  verdict  in  this  action  already  On  the 
entered  for  the  said  plaintiff  be  set  aside,  and  that  instead  thereof  a  action, 
verdict  be   entered  for  the  defendants  on  the  issues,  firstiy,  thirdly, 
fifthly,  and  lastly,  within  joined  between  the  said  parties  ;  and  that  a 
verdict  be  entered  for  the  plaintiffs  on  all  the  other  issues  joined  be- 
tween the  said  parties  in  the  said  action. 

And  I  do  hereby  certify,  that  this  was  a  proper  cause  to  be  tried  by  a  Certificate 
ppedaljury.  for  special 

And  I  do  further  award,  order,  and  direct  that  the  costs  of  the  refer-  .  _ 
ence  and  of  this  my  award,  of  all  the  parties,  when  taxed,  shall  be  added  ^  j^^g^g 
together  in  one  sum,  and  divided  into  three  equal  parts ;  and  that  when 
so  divided  two  equal  third  parts  thereof  shall  be  paid  and  borne  by  the 
said  plaintiffs,  and  the  other  remaining  third  part  thereof  shall  be  paid 
and  borne  by  the  said  defendants ;  and  if  any  or  either  of  the  said  parties 
shall  pay  or  shall  have  paid  more  than  his  just  share  or  proportion  of 
the  said  costs  according  to  the  proportions  hereinbefore  mentioned,  that 
he  or  they  shall  be  repaid  the  excess  by  the  party  or  parties  whom  I 
have  before  directed  to  pay  the  same  in  the  proportions  already  mentioned. 

And  with  reference  to  the  authority  given  to  me  by  the  said  order  to  As  to 
order  and  determine,  what  I  shall  think  fit  to  be  done  by  either  of  the  power  to 
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say  what     said  parties  with  respect  to  the  removal  of  any  obstnictions  charged  in 
to  be  done.   ^^^  declaration  ;  and  for  the  regulation  of  the  water-way  to,  and  from, 

and  in  front  of,  the  premises  of  the  said  plaintiffs  and  their  tenants  ;  and 

for  the  settlement  of  all  matters  in  this  action  : — 

facte*"^  ^  ^^  ^^^»  ^^^  ^®  messuages  and  premises  of  the  said  plaintiffs  in  the 

declaration  in  this  action  mentioned  adjoin  on  the  north  on  the  bed, 
shore,  and  water  of  the  river  Thames,  for  the  space  of  sixty-nine  feet 
and  eleven  inches  ;  and  that  the  easternmost  of  the  said  messuages  and 
premises,  and  in  the  first  count  of  the  declaration  described  as  being  in 
the  possession  and  occupation  of  H.  R.  C.  as  tenant  thereof  to  the  said 
plaintiffs,  abuts  in  part  on  the  eastern  side  thereof  on  certain  public 
stairs  called  Garden  Stairs ;  and  that  at  the  time  of  the  conunitting  of 
the  said  grievances  in  the  said  declaration  mentioned,  and  for  many 
years  before,  the  said  stairs,  called  Grarden  Stairs,  were  and  still  are 
public  landing  stairs  for  all  the  liege  subjects  of  our  Lady  the  Queen  and 
her  predecessors  to  land  and  embark  at  Greenwich  from  and  into  boats 
and  other  vessels  on  the  river  Thames  at  all  times  of  the  year,  at  their 
free  will  and  pleasure  ;  and  that  until  the  year  one  thousand  eight 
hundred  and  thirty-six  the  said  stairs  were  accessible  to  the  public  on 
the  eastern  side  thereof,  but  that  in  or  shortly  after  that  year  a  certain 
pier  w&s  erected  on  the  eastern  side  of  the  said  stairs  by  a  certain  com- 
pany called  the  Greenwich  Pier  Company  (and  in  which  said  company 
the  said  plaintiffs  were  and  still  are  the  holders  of  a  large  number  of 
shares),  w^hich,  since  its  erection,  has  cut  off  and  still  does  cut  off  all 
access  for  the  public  to  the  said  stairs  on  the  eastern  side  thereofl 

And  I  further  find,  that  until  the  erection  and  making  of  a  certain 
embankment  hereinafter  mentioned,  and  the  putting  or  throwing  out  of 
a  certain  brow,  stage,  or  platform,  across  and  athwart  a  part  of  the  said 
river  as  hereinafter  also  mentioned,  the  said  stairs,  called  Garden  Stairs, 
were  accessible  to  the  public  on  the  western  side  thereof ;  but  that  in  the 
year  one  thousand  eight  hundred  and  forty-three  the  said  plaintiffs 
erected  and  in  part  biult  a  certain  embankment  on  the  western  side  of 
the  said  staira  in  front  of  their  said  messuages  and  premises  in  the 
declaration  mentioned,  adjoining  on  one  side  the  said  stairs  called 
Garden  Stairs,  and  extending  from  their  said  messuages  and  premises  in 
the  declaration  mentioned  in  a  northemly  direction  for  the  depth  of  sixty 
feet  and  upwards  into  the  said  river ;  and  that  the  said  defendants,  about 
the  same  period,  put  out  and  threw  out  a  certain  brow,  stage,  or  platform, 
across  and  athwart  a  ^lart  of  the  river  to  the  westward  of  the  said 
embankment  of  the  said  plaintiffs,  whereby  access  to  the  said  stairs  on 
the  westward  side  thereof  for  row-boats,  skiffs,  and  wherries,  has  ever 
since  been,  and  still  is,  greatly  obstructed. 

And  I  further  find,  that  that  part  of  the  bed,  shore,  and  water  of  the 
said  river  which  so  adjoins  the  said  messuages  and  premises  of  the  said 
plaintiff  as  aforesaid,  and  whereon  the  said  plaintiffs  have  erected  and 
in  part  built  their  said  embankment  as  aforesaid,  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  until  the  creation  of  the 
said  embankment  and  the  putting  or  throwing  out  the  said  brow,  stage, 
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or  platform  as  hereinbefore  mentioned,  hod  been  used,  and  of  right  ought 
to  have  been  used,  and  still  pf  right  ought  to  be  used,  by  watermen  and 
others  plying  at  the  said  stairs,  csdled  Garden  Stairs,  with  boats  for  hlre^ 
to  land  and  embark  passengers  there  ;  and  to  stow  and  moor  their  boats 
on  the  bed,  shore,  and  water  of  the  said  river,  along  the  whole  extent 
and  frontage  of  the  said  messuages  and  premises ;  and  for  watermen 
plying  for  hire  at  Garden  Stairs,  and  occupying  or  residing  in  any  of  the 
messuages  or  premises  of  the  said  plaintiff  in  the  declaration  mentioned, 
to  get  into  and  from  their  boats,  skiffs,  and  wherries  lying  upon  the  said 
part  of  the  said  bed,  shore,  and  water  of  the  said  river,  from  and  unto 
their  said  messuages  and  premises  ;  and  during  all  that  time  there  ought 
to  have  been,  and  still  of  right  ought  to  be,  convenient  access  for  row- 
boats,  skifs,  and  wherries  to  the  said  stairs,  called  Garden  Stairs,  from 
the  norths 

And  I  further  find,  that  before  the  introduction  of  steam  navigation 
on  the  river  Thames,  great  numbers  of  the  liege  subjects  of  the  kings  and 
queens  of  England,  having  occasion  to  land  and  embark  at  Greenwich, 
from  and  into  row-boats,  skiffs,  and  wherries,  were  used  and  accustomed 
to  land  and  embark,  and  of  right  landed  and  embarked  at  the  said  stairs  ; 
but  that  for  the  last  sixteen  years  or  thereabouts,  and  since  the  introduc- 
tion of  steam  navigation  on  the  said  river,  and  in  consequence  thereof, 
very  few  of  the  said  li^  subjects  have  been  used  and  accustomed  to 
land  and  embark  at  the  said  stairs  from  and  into  row-boats,  skifis,  and 
wherries  ;  and  very  great  numbers  who,  but  for  the  accommodation 
afforded  to  the  public  by  the  said  steam-boats,  would  have  required  to 
land  and  embark  at  the  said  stairs  from  and  into  row-boats,  skiffs,  and 
wherries,  have  required  to  land  and  embark  there  on  the  western  side 
from  and  into  steam-boats. 

And  I  further  find,  that  the  landing  and  embarking  of  passengers  at 
the  said  stairs,  called  Garden  Stairs,  from  and  into  steam-boats,  is  a  great 
accommodation  to  the  public  at  large,  and  especially  to  the  iuliabitants 
of  Greenwich  and  its  neighbourhood,  and  to  all  persons  resorting  to 
those  places  ;  and  that  in  the  present  state  of  the  river  Thames  there  are 
not  sufficient  landing-places  proWded  for  the  use  of  the  public  steam- 
boats, which  navigate  and  ply  for  hire  upon  the  said  river  from  Green- 
wich, to  land  and  embark  passengers  there ;  and  that  the  said  stairs, 
called  Garden  Stairs,  are  capable,  from  their  greatly  diminished  use  as  a 
public  landing  and  embarking  stairs  from  and  into  row-boats,  skiffs,  and 
wherries,  and  from  their  breadth  (which  I  find  to  be  nowhere  less  than 
sixteen  feet  from  top  to  bottom,  and  a  stUl  greater  width  on  the  strand 
or  causeway  below  the  said  stairs),  of  affording  accommodation  to  all 
persons  desirous  of  landing  or  embarking  there^  as  well  from  and  into 
row-boats,  skiffs,  and  whenies,  as  fr-om  and  into  steam-boats  ;  and  that 
the  said  stairs,  and  the  strand  and  causeway  thereof,  may  be  so  used 
without  detriment  to  the  public  ;  and  that  the  occasions  and  necessities 
of  the  public,  and  of  a  great  majority  of  those  who  reside  at  Greenwich 
and  its  neighbourhood,  and  of  those  who  resort  there,  requii'e  that  they 
should  be  so  used. 
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And  I  further  find,  that  the  ftteam-boats  cannot  conveniesitlx  be 
brought  alongside  Garden  Stairs  for  the  purpose  of  landing  or  embarking 
passengers  there ;  and  that  the  most  convenient  mode  of  landing  and 
embarking  passengers  from  and  into  steam-boats,  at  and  from  Garden 
Stairs,  is  by  means  of  a  barge  or  barges,  dummy  or  danunies,  moored  in 
the  said  river  near  to  the  said  stairs,  and  communicating  with  the  said 
stairs  by  means  of  bridges,  brows,  platfonns,  or  stages ;  and  that  such 
barge  or  baigcs,  dummy  or  dummies,  bridges,  brows,  platfonns,  or 
stages,  may  conveniently  be  moored,  and  placed,  put  out,  and  erected, 
in  the  manner  hereinafter  described,  without  detriment  to  the  pubhc, 
or  impediment  to  the  navigation  of  the  said  river,  or  the  public  use  of 
Garden  Stairs  for  the  purpose  of  landing  or  embarking  there  from  or 
into  row-boats,  skiffs,  and  wherries,  or  obstructing  convenient  water- 
ways to  the  said  messuages  and  premises  of  the  said  plaintifGs  in  the 
said  declaration  mentioned. 

And  I  further  find,  that  the  said  company,  called  the  Greenwich  Pier 
Company,  have,  since  the  erection  of  the  said  pier,  put  out,  and  placed, 
and  used,  and  still  do  use,  certain  barges  or  dummies  in  front  of  their 
said  pier  for  the  more  convenient  landing  and  embarking  passengers  at 
and  from  their  pier,  from  and  into  steam-boata  extending  many  feet 
into  the  water-way  of  the  said  river  beyond  their  said  pier. 

Now,  with  respect  to  so  much  of  the  matters  so  referred  to  luc,  as 
empowers  me  to  order  and  determine,  what  I  shall  think  fit  to  be  done 
by  either  of  the  said  parties  with  respect  to  the  removal  of  any  of  the 
obstructions  charged  in  the  declaration  : — 
Directions       I  do  hereby  order,  determine,  and  direct,  as  between  the  parties  in 
as  to  the      this  action,  that,  as  soon  as  the  embankment  hereinbefore  mentioned 
obBtruc-  ^    ^^  ^y^^Ti  prostrated  by  the  said  plaintiffs,  and  the  materials  thereof  taken 
tions.  or  carried  away,  and  the  bed  and  soil  of  the  river  Thames  restored  and 

made  in  the  same  state  in  which  the  same  was  before  the  said  embank- 
ment was  commenced  (and  which  I  have  ordered  the  said  plaintiffs  to  do 
by  a  certain  other  award  {p)  bearing  even  date  herewith),  or  sooner,  if 
practicable ;  the  said  defendants  shall,  with  all  reasonable  speed,  at  their 
own  exjiense,  remove  all  and  every  barge,  plank,  dummy,  rafter,  timber, 
chain,  cable,  iron,  roi)e,  or  other  material,  now  belonging  to  the  said 
defendants,  or  any  of  them,  which  now  lie,  or  are  placed  in  or  upon  the 
said  river,  or  the  bed  or  soU  thereof,  between  the  westernmost  of  the  sjiid 
messuages  and  premises  in  the  said  declaration  mentioned,  and  in  the 
fourth  count  of  the  declaration  described  as  being  in  the  possession  of 
the  said  plaintiffs,  and  the  said  public  stairs,  called  Garden  Stairs ;  or 
within  sixty  feet,  measuring  from  each  of  the  said  messuages  and  pre- 
mises in  the  said  declaration  mentioned  in  a  northemly  direction ;  or 
along  or  across  the  said  river  or  the  bed  or  shore  thereof,  in  any  part 
thereof  to  the  west  of  the  westernmost  of  the  said  messuages  and  pre- 
mises of  the  said  plaintiffs,  within  sixty  feet  of  the  southern  shore  of 
the  said  river  ;  and  all  and  every  baige,  plank,  dummy,  rafter,  timber, 

(l?)  See  award  on  an  indictment,  Form  IiXXYL 
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chaiiiy  cable,  iron,  rope,  or  other  material,  belonging  to  the  defendants 
or  any  of  them,  which  extends  farther  out  into  the  stream  of  the  said 
river  than  the  said  barge  or  bargies,  dummy  or  dummies,  now  used  by 
the  said  company,  called  the  Greenwich  Pier  Company. 

And  with  respect  to  so  much  of  the  matters  referred  to  me  as  em-   Directions 
powers  me  to  order  and  determine  what  I  shall  think  fit  to  be  done  by   as  to  regu- 
either  of  the  said  parties  for  the  regulation  of  the  water-way  to,  from,  l»*i^g  *he 
and  in  front  of,  the  premises  of  the  said  plaintiffs  and  their  tenants :—       y^^y 

1  do  hereby  farther  order,  determine,  and  direct,  as  between  the  parties 
in  this  action,  that  from  and  after  the  removal  of  the  said  embankment 
and  obstructions,  which  I  have  hereinbefore,  and  in  my  said  other 
award  directed  to  be  removed  in  the  manner  and  at  the  times  so  by  me 
directed  ;  the  said  plaintiffs  and  their  tenants  shall  at  all  times  hdve  a 
dear  water-way  (when  there  is  sufficient  water)  to,  from,  and  in  front  of, 
the  said  messuages  and  premises  in  the  said  declaration  mentioned  from 
the  west  of  the  westernmost  of  their  said  messuages  and  premises  for  the 
clear  space  of  sixty  feet,  measuring,  in  a  northemly  direction,  and  extend- 
ing from  the  said  westernmost  messuage  all  the  way  eastward  to  Qarden 
Stairs  ;  and  another  clear  water-way  of  six  feet  wide  in  a  north-eastemly 
direction  from  the  easternmost  of  the  said  messuages  and  premises,  and 
in  the  first  count  of  their  declaration  described  as  being  in  the  possession 
and  occupation  of  the  said  H.  R.  0.  as  tenant  thereof  to  the  said  plain- 
tiffs ;  and  that  the  said  defendants  shall  not,  nor  shall  any  or  either  of 
them,  at  any  time  after  such  removal  of  such  embankment,  and  such 
obstructions  as  aforesaid,  put,  or  place,  or  have,  or  use,  upon  the  said 
river,  or  upon  the  bed  or  shore  thereof,  any  barge,  plank,  dummy,  rafter, 
timber,  chain,  cable,  iron,  rope,  or  other  material,  upon  any  part  of  the 
water,  bed,  or  shore  of  the  said  river  within  the  limits  hereinbefore  defined, 
whereby  the  said  water-ways  for  the  said  plaintiffs  and  their  tenants, 
hereinbefore  speciQed,  or  either  of  them,  may  be  in  any  way  obstructed  ; 
and  that,  subject  to  the  said  water-ways  so  reserved  and  provided  for  the 
said  plaintiffs  and  their  tenants,  the  said  defendants  shall  have  a  water- 
way in  front  of  the  said  messuages  and  premises  of  the  said  plaintiffs  in 
the  said  declaration  mentioned  to  and  from  the  said  stairs,  called  Qarden 
Stairs,  to  land  and  embark  passengers  there  from  and  into  steam-boats. 

And  with  respect  to  so  much  of  the  matters  referred  to  me,  as  em-  _^      . 
powers  me  to  order  and  determine,  what  I  shall  think  fit  to  be  done  by  ^g  to  eet- 
either  of  the  said  parties  for  the  settlement  of  all  matters  in  this  action  ;  tlement  of 
and  one  of  the  matters  in  difference  between  the  parties  in  this  action  S*^^*?-  ^ 
being  as  to  the  right  of  the  said  defendants  to  land  and  embark  passengers 
at  Greenwich  from  and  into  steam-boats  at  the  stairs,  called  Garden 
Stairs,  by  means  of  barges  or  dummies  placed  opposite  the  said  mes- 
suages and  premises  of  the  said  plaintiffs  : — 

I  do  hereby  further  order  and  determine,  as  between  the  parties  in  this 
action,  that  so  long  as  the  said  stairs,  called  Garden  Stairs,  shall  continue 
to  be  a  public  landing  stairs,  and  vmtil  another  as  convenient  public 
landing  stairs  as  Qarden  Stairs  shall  be  provided  for  the  public  using 
steam-boats  on  the   river  Thames  to  and  from  Greenwich,  the  said 
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defendants  shall  and  may  have  one  barge  or  dummy  for  the  puipoee  of 
landing  and  embarking  passengers  from  and  into  steam-boats  in  the  river 
Thames  at  and  ^m  Gkirden  Stairs  aforesaid,  not  exceeding  the  length  of 
eighty-six  feet,  and  the  breadth  of  fifteen  feet  and  a  half,  near  to  Garden 
Stairs  aforesaid,  in  that  part  of  the  said  river  which  lies  opjKisite  to  the 
said  messuages  and  premises  of  the  said  plaintiffs  in  the  said  declaration 
mentioned ;  so  as  the  same  does  at  no  time  hereafter  approach  to  the 
said  messuages  and  premises  of  the  said  plaintiff  nearer  than  sixty  feet 
from  the  northern  boundary  of  the  said  messuages  and  premises  ;  and  so 
as  at  no  time  hereafter  the  said  barge  or  dunmiy  shall  extend  farther  out 
&om  the  south  shore  of  the  said  river  into  the  stream  of  the  said  river, 
than  the  barge  or  barges,  dummy  or  dummies,  now  used  by  the  said 
Company,  called  the  Greenwich  Her  Company ;  and  so  as  at  no  time  the 
said  barge  or  dummy  of  the  said  defendants  shall  be  allowed  to  ground ; 
and  also  a  certain  other  barge  or  dummy,  commonly  called  a  monkey 
bai-ge  (not  exceeding  the  width  of  eight  feet  and  ten  inches),  on  that  part 
of  the  bed,  shore,  strand,  causeway,  or  water  of  the  said  river  which  lie* 
in  a  line  northwai*ds  with  the  bottom  stair  or  step  of  the  said  stairs,  called 
Garden  Stairs,  on  the  easternmost  side  of  the  said  bed,  shore,  stnmd, 
causeway,  or  water ;  and  also  such  and  so  many  bridges,  brows,  and 
stages  comnmnicating  with  the  said  barges  or  dunmiies,  and  that  part  of 
Garden  Stairs  which  comprises  eight  feet  thereof  in  width  on  the  eastern- 
most side  of  the  said  stairs  from  the  top  to  the  botton  thereof ;  so  as  the 
said  defendants  leave  between  the  said  baiges  or  dummies  a  clear  width 
of  water-way,  when  there  is  sufficient  water,  and  strand  and  causeway 
when  there  is  not,  of  six  feet  for  row-boats,  skifEs,  and  whenies  to  pass 
from  and  to  the  north-east  to  and  from  the  said  stairs,  called  Garden 
Stairs,  and  to  and  from  the  said  messuages  and  premises  of  the  said 
plaintiffs  in  the  said  declaration  mentioned ;  and  so  as  the  said  defen- 
dants leave  sufficient  head  room  under  their  barges,  brows,  or  stages, 
communicating  between  one  barge  or  dimmiy  and  their  other  baige  or 
dummy,  for  persons  tising  the  said  water-way  to  and  from  the  north- 
cast,  to  pass  under  the  same  sitting  in  their  boats,  skiffs,  or  wherries ; 
and  so  as  such  bridges,  brows,  or  stages  as  shall  communicate  vnth  or 
extend  over  the  said  stairs,  called  Cbrden  Stairs,  shall  not  exceed  eight 
feet  in  width,  and  shall  be  carried  up,  and  put,  and  placed,  and  con- 
tinued on  that  part  of  the  said  stairs,  called  Gaiden  Staii-s,  which  com- 
prises eight  feet  in  width  on  the  eastenunost  side  thereof;  and  so  as  at 
all  times  to  leave  the  westernmost  eight  feet  in  width  of  the  said  stairs, 
and  of  the  strand  and  causeway  at  the  foot  thereof,  for  watennen  and 
others  having  occasion  to  land  or  embark  passengers  at  or  from  Garden 
Stairs,  into  and  from  row-boats,  skiffs,  and  wherries  for  their  free  use  ; 
and  so  as  at  all  times  that  all  and  every  such  barge,  dummy,  bridge, 
brow,  or  stage  wliich  shall  be  used  by  the  said  defendants,  or  any  of 
them,  for  any  of  the  purposes  aforesaid,  sliall  have  good  and  substantial 
milings,  with  proper  openings  therefrom  and  thei-eto,  to  prevent  acci- 
p.  .    .«      dents  to  persons  using  the  same.  ^ 

not  to  in-        -^^  ^  ^^  hereby  fiu-ther  order  and  direct  tliat  the  said  defendants 
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using  their  said  barges,  dummies,  bridges,  brows,  and  stages,  and  the   torfero 
said  stairs,  called  Garden  Stairs,  in  manner  and  for  the  purposes  herein-   fg^jij^jj^^* 
before  directed,  sliall  have,  use,  and  enjoy  the  same,  free  from  all  acts  of  use  of  the 
interruption  by  the  said  plaintiff,  or  either  of  them,  or  any  pei*son  or  water-way 
persons  claiming  by,  from,  or  imder  them :  and  that  neither  of  the  said 
plaintiffs  shall  bring,  prosecute,  or  carry  on,  against  any  or  either  of  the 
said  defendants,  any  proceedings  at  law  or  equity  for  erecting,  placing,  or 
using  any  of  the  said  baiges,  dumniies,  bridges,  brows,  or  stages,  in  the 
manner  hereinbefore  by  me  directed  and  authorized,  or  using  the  said 
water-way  hereinbefore  provided  for  them,  or  the  said  stairs  in  the  manner 
heremljeforc  pro\'ided. 

And  for  the  purpose  of  showing  and  explaining  the  manner  and  direc-  Plan 
tion  in  which  I  intend  the  said  Ijaryes,  dummies,  monkey-barge,  bridges,  f^"^**^^  ^ 
brows,  and  stages,  to  be  erected,  placed,  and  used  by  the  said  defendants,  a^ij^, 
I  annex  a  plan  thereof  to  this  my  award,  and  intend  it  to  be  taken  as  a 
part  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this  seventh  day  of 
October,  1844. 

X.  Y. 


LXXIX. 

To  all  to  whom  these  presents  shall  come,  I,  A.  L.  B.,  of  [  ],  Award  of 

in  the  county  of  Lancaster,  mine  agent,  send  greeting.  ^S^v"*" 

Whereas  by  virtue  of  the  North  Staffordshire  Railway  (Pottery  Line)  umpire  for 

Act,  1846,   and    The    North   Staffordshire    Railway  (Ch\imet  Valley  lands 

Line)  Act,  1846,  and  of  certain  other  Acts  of  Parliament,  incorporated  ^^^j^  yj^ 

with  the  above  Acts,  the  North  Staffordshire  Railway  Company  were  Lands 

authorized  to  take,  for  the  purposes  of  a  certain  railway  about  to  be  Clauses 

constructed  by  them,  the  piece  or  parcel  of  land  and  buildings,  part  of  a  y^^^^  ^^ 

coal  wharf  and  buildings ;  which  part  is  hereinafter  particularly  men-  ^~jj^i 

tioned  in  the  schedule  signed  by  me  hereunder  written  and  described  on  company 

the  plan  signed  by  me  hereto  annexed,  and  coloured  red  on  the  said  authorized 

1  vO  Huce 

plan-  land. 

And  whei-eas,  on  or  about  the  sixth  day  of  January  now  last  past,  the  iq-Qtjcg  y^y 

said  Company  duly  gave  notice  in  writmg  to  J.  H.,  S.  B.,  and  J.  O.,  of  company 
[  ],  in  the  parish  of  [  ],  in  the  county  of  Stafford,  coal  ^^  re- 

masters and  copartners,  the  tenants  or  lessees  of  the  said  land  and  *^™ 
buildings  so  described  in  the  said  schedule,  and  coloured  red  in  the  said 
plan  ;  that  they  required  and  intended  to  take  the  same  for  the  purposes 
of  the  said  railway ;  and  that  they  were  willing  to  treat  for  the  purchase 
of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  therein,  and  as  to  the 
compensation  to  be  made  to  them  for  the  damage  that  miglit  be  sus- 
tained by  them  by  reason  of  the  execution  of  the  works  of  the  said 
railway  ;  and  in  and  by  the  said  notice  the  said  Com^mny  required  the  Demand  of 
said  J.  H.,  S.  B.,  and  J.  G.,  to  deliver  a  statement  in  writing  of  the  par-  particulars 
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ticnlars  of  their  estate  and  intereKt  in  the  said  land  and  boildings,  and  of 
the  claim  made  by  them,  in  respect  thereof. 

And  whereas,  in  pursuance  of  the  said  last-mentioned  notice,  the  said 
J.  H.y  S.  B.,  and  J.  G.,  on  or  about  the  26th  day  of  January  last  past,  by 
a  statement  in  winting,  informed  the  said  Company  that  they,  the  said 
J.  H.y  S.  R,  and  J.  Q.,  were  lessees  of  the  said  land  and  buildings  for  a 
term  of  twenty-one  years  from  the  24th  day  of  June,  1839,  under  a  lease 
from  J.  A.,  Esq.,  of  L^— <-,  aforesaid  :  and  that  they  claimed  the  sum  of 
j^d80  as  a  compensation  for  the  value  of  their  said  land  and  buildings 
80  as  to  be  taken  as  aforesaid,  and  for  the  damage  which  would  be  sus- 
tained by  them  by  reason  of  the  execution  of  the  works  of  the  said  rail- 
way, and  of  the  severing  of  such  land  and  buildings  from  their  other 
lands  and  buildings. 

And  whereas  the  said  Railway  Company  offered  to  pay  to  the  said 
J.  II.,  S.  K,  and  J.  G.  the  sum  of  £600  as  and  for  the  compensation  for 
the  value  of  the  said  land  and  buildings,  and  for  such  dami^  as  afore- 
said, and  have  not  offered  to  pay  any  other  or  larger  sum  whatever  in 
respect  of  the  same. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  the  said  Railway 
Company,  did  not  agree  as  to  the  amount  of  compensation  to  be  paid  as 
aforesaid,  but  a  dispute  arose  between  them  as  to  the  same. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  by  a  notice  in  writing 
under  their  hands,  dated  on  or  about  the  18th  day  of  August  last,  and 
delivered  to  the  said  Company  before  the  said  Company  had  issued  their 
warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  tiie  said  land  and 
buildings,  signified  their  desire  to  the  said  Company  to  have  the  amount 
of  compensation  setticd  by  arbitration  ;  and  in  the  said  notice  stated  the 
interest  in  respect  of  which  they  claimed  compensation  and  the  amount 
of  compensation  claimed  by  them,  and  the  dispute  respecting  such 
amoimt  which  they  required  to  be  settled  by  arbitration. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  the  said  Company, 
did  not  concur  in  the  appointment  of  a  single  arbitrator. 

And  whereas,  by  the  notice  last  aforesaid,  the  said  J.  H.,  S.  B.,  and 
J.  G.  required  the  said  Company  to  nominate  and  appoint  an  arbitrator 
on  their  part  to  whom  the  said  dispute  respecting  tiie  said  compensation 
should  l)e  referred. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  on  or  about  the  30th 
day  of  August  last,  duly  nominated  and  appointed,  by  writing  under 

their  hands,  J.  H.  B.,  of  L ^  aforesaid,  auctioneer  and  surveyor,  to  be 

an  arbitrator,  to  whom  the  question  of  such  compensation  as  afore- 
said  aliould  be  referred,  and  delivered  the  said  appointment  to  tlie  said 
J.  H.  B. 

And  whereas,  pursuant  to  the  said  notice,  the  said  Company,  on  or 
about  the  13th  day  of  September  last,  duly  nominated  and  appointed,  in 
writing  imder  their  hands  of  two  of  the  directors  of  the  said  Company, 

G.  M*D.,  of  G ,  in  the  said  county  of  Stafford,  surveyor,  to  be  an 

arbitrator,  to  whom  the  question  of  such  compensation  as  aforeBaid 
should  be  referred,  and  delivered  the  said  appointment  to  the  said  G.  H'D. 
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And  whereas  the  said  arbitrators,  before  they  entered  into  the  con-    Arbiira- 
Bideration  of  any  of  the  matters  so  referred  to  them  as  aforesaid,  respec-    ^"    .,    , 
tively  duly  made  and  subsoribed  in  the  presence  of  a  justice  duly   declara- 
authorued  in  that  behalf,  the  declaration  required  by  the  bef ore-men-   tion. 
tioned  Acts. 

And  whereas  the  said  arbitrators,  before  they  entered  upon  the  matters  Arbitra- 
80  referred  to  them,  did,  on  the  18th  day  of  September  last,  in  pursuance   j^"  ^ 
of  the  said  statutes,  by  writing  under  their  hands,  duly  nominate  and  umpire, 
appoint  me,  the  before-mentioned  A.  L.  R,  to  be  the  umpire  in  the 
matter  of  the  said  arbitration. 

And  whereas  the  said  arbitrators  took  upon  themselves  the  burthen  Arbltra- 
of  the  reference,  and  duly  heard  and  considered  the  allegations  and  J^^     ' 
proofs  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  of  the  said  Company,  reference, 
respectively,  concerning  the  amount  of  the  said  compensation. 

And  whereas  the  said  arbitrators,  on  or  about  the  Ist  day  of  October  Arbitra- 
last,  and  within  twenty-one  days  after  the  appointment  of  the  last  of  J?IJ^Iu 
the  said  arbitrators,  by  writing  under  their  hands,  duly  appointed  an  time, 
extended  time  for  the  making  of  their  award,  namely,  until  the  19th  day 
of  November  instant. 

And  whereas  the  said  arbitrators  disagreed  and  diflfered  respecting  the  Arbitra- 
matters  referred  to  them,  and  by  reason  of  such  differences  between  r^e?^I«d 
them  failed  to  make  their  award  either  within  twenty-one  days  after  the  made  no 
day  on  which  the  last  of  the  said  arbitrators  was  appointed,  or  within  award, 
the  extended  time  for  making  their  award  so  appointed  as  aforesaid  ; 
w^hereby  the  matters  referred  to  the  said  arbitrators  aforesaid  duly  came 
before  me  as  umpire  for  determination. 

Now  know  ye  that  I,  the  said  A.  L.  B.,  having  taken  upon  myself  the   Umpire 
burthen  of  the  reference ;  and  having  before  entering  upon  or  taking  undertook 
into  consideration  any  of  the  matters  referred  to  me,  duly  made  and 
subscribed,  in  the  presence  of  a  justice  duly  authorized  in  that  behalf, 
the  declaration  required  by  the  said  Acts,  which  said  declaration  is  here-   Subscribed 
unto  annexed :  and  having  been  attended  by  the  parties  and  their  wit-   dedara- 
nesses,  and  having  heard  and  considered  the  allegations  and  proofs  of       "*    ^. 
the  respective  parties,  and  having  viewed  the  said  land  and  buildings  ;  q 
and  having  also  in  making  this  my  award  regarded  not  only  the  value  sidered 
of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G.  in  the  land  and  build-  value  and 
ings  so  to  be  taken  by  the  said  Company  as  aforesaid,  but  also  the  ^"^^ 
damage  to  be  sustained  by  the  said  J.  H.,  S.  B.,  and  J.  Q.  by  reason  of  damage, 
the  severing  of  the  land  and  buildings  so  to  be  taken  from  the  other 
lands  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  by  the  otherwise  ii^juriously 
affecting  such  other  lands  by  reason  of  the  exercise  by  the  said  Com- 
pany of  the  powers  contained  in  the  said  Acts  :  do  make  this  my  award  Award, 
in  writing,  of  and  concerning  the  premises  in  the  manner  following ; 
that  is  to  say, 

I  do  award,  settle,  order,  and  determine  that  there  is  due  from  the   g,jnj  ^^q 
said  Railway  Company  unto  the  said  J.  H.,  S.  B.,  and  J.  G.  the  sum  of  m  compen- 
£2805  as  and  for  the  purchase-money  and  compensation  for  the  interest  ^*'*^^ 
of  the  said  J.  H.,  S.  B.,  and  J.  G.  in  the  said  land  and  buildings  so 
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intended  to  be  taken  as  aforesaid ;  and  for  all  damages  to  he  sustained 
by  the  said  J.  H.,  S.  B.,  and  J.  G.,  by  reason  of  the  severing  of  the  said 
land  and  buildings  from  the  other  lands  and  buildings  of  the  said  J.  H., 
S.  B.,  and  J.  G. ;  and  the  otherwise  injuriously  affecting  such  other  lands 
and  premises  by  the  exercise  by  the  said  Kail  way  Company  of  the  powers 
contained  in  the  said  Acte. 

And  whereas  the  said  sum  of  £2805  which  I  have  above  awarded  sa 
such  compensation,  is  greater  than  the  sum  offered  by  the  said  Railway 
Company  as  such  compensation,  whereby  the  costs  of  and  incident  to 
this  arbitration  are  to  be  borne  and  paid  by  the  said  Railway  Company ; 
I  further  award,  adjudge,  and  settle  the  amount  of  the  costs  of  this 
arbitration,  and  incident  thereto,  incurred  by  the  said  J.  H.,  S.  B.,  and 
J.  G.,  at  the  sum  of  £  [  ],  and  the  amoimt  of  the  cosfc*  of  and 

incident  to  the  awnrd,  at  the  sum  of  £  [  ]  (<7)' 

As  witness  my  hand  this  twenty-fourth  day  of  November,  a.d.  1847. 

A.  L.  B. 
Signed  and  published  on  the  day  and  year 

last  above  mentioned,  in  the  presence  of 

J.  F.  S. 

The  Schedule  above  referred  to. 
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Acres.  Bods.  Per. 
0         0      27 


A.  L.  B. 

Signed  by  the  said  A.  L.  B.  on  the  day  and 
year  last  above  mentioned,  in  the  pre- 
sence of  J.  F.  S. 

[Let  the  plan  he  anneoced,  signedj  and  atiestedJ] 

I,  A.  L.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  £uthfully 
and  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  deter- 
mine the  matters  referred  to  me  under  the  provisions  of  tlie  Act.  [Here 
recite  the  name  of  the  special  Act  or  ActsJ] 

A.  L.R 
Made  and  subscribed  in  the  presence  of  [name  o  ihejwiice'], 
the  third  day  of  November,  a.d.  1847. 

{q)  See  P.  II.  ch.  9,  p.  456,  as  to  making  a  separate  certificate  for  the  cofetp. 
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[Award  defective  for  a  fn%8t<ike  in  the  Christian  ivame  of  one  of  the  Award 
parties,  and  for  deciding  a  cause  by  directing  a  verdict  to  he  entered  ^^  ^^_ 
without  any  authority  so  to  direct.     This  may  he  indorsed  on  the  aipard.']  ferenco 
Whereas  by  a  rule  of  the  Court  of  Common  Pleaa,  made  the  [  ]  hack, 

day  of  [  ]  last,  it  was  ordered  that  my  award  should  be  referred 

back  to  me  to  reconsider  and  amend  the  same  if  I  should  think  fit ; 
now  I,  the  within-named  arbitrator,  having  reconsidered  this  my  award 
within  written,  do  hereby  declare  and  award  that  the  same  ought  to 
be  amended  by  substituting  the  name  Joseph  Howett  for  the  name 
James  Howett  whenever  such  last-mentioned  name  occurs  in  the  said 
award ;  and  that  the  said  award  ought  now  to  be  read  as  if  the  name 
Joseph  Howett  had  originally  stood  therein,  instead  of  the  name  James 
Howett,  in  every  instance  where  such  last-mentioned  name  occurs ;  the 
name  James  Howett  having  been  therein  insei*ted  by  mistake,  instead 
of  the  name  Joseph  Howett,  and  Joseph  Howett  being  the  person  thereby 
meant  and  intended  by  me. 

And  whereas  with  respect  to  the  cause  in  which  the  said  Joseph 
Howett  is  the  defendant,  I,  by  my  within  award,  did  award,  order,  and 
adjudge  in  the  words  following  :  "  that  a  verdict  shall  be  entered  for  the 
defendant,  James  Howett,"  meaning  the  said  Joseph  Howett : — now,  I 
award  and  direct  that  the  following  amendment  be  made,  that  is  to  say, 
that  the  words,  "  that  a  verdict  shall  be  entered  for  the  defendant,  James 
Howett,"  shall  be  deemed  to  be  expunged  and  erased  from  the  said 
award,  and  that  the  award  be  read  as  if  they  had  never  been  inserted, 
and  that  the  following  words,  "  that  the  defendant  therein  is  not  guilty 
of  the  grievances  laid  to  his  charge,  or  any  or  either  of  them,  or  of  any 
part  thereof,"  be  inserted  and  read  in  my  award  in  lieu  of  the  words 
directed  to  be  deemed  erased  and  expunged  (r). 


LXXXI. 

Whereas  by  a  certain  order  of  Nisi  Prius,  made  on  the  trial  of  a  cause  Award 
in  which  A.  B.  was  the  plaintiff,  and  C.  D.  the  defendant,  it  was  ordered  ^°^f^ 
among  other  things  that  the  said  cause,  and  all  matters  in  difference  trator  on 
between  the  said  parties,  should  be  referred  to  the  award  of  me,  X.  Y.,  reference 
of  [  ],  as  by  reference  to  the  said  order  will  more  fiilly  appear.  ' 

And  whereas  I,  the  said  X.  Y.,  did,  pursuant  to  the  said  order,  on  the 
[  ]  day  of  [  ],  make  and  publish  my  award  in  writing 

of  and  concerning  the  matters  referred  by  the  said  order  of  Nisi  Prius. 

And  whereas  by  a  rule  of  the  Court  of  Queen's  Bench,  made  the 

],  day  of  [  ],  A.D.  [  ],  it  was  ordered  that  it 

should  be  referred  back  to  me,  the  said  arbitrator,  to  reconsider  the 

amount  of  the  damages  awarded  by  me  to  the  plaintiff  in  the  said  cause, 

(r)  See  F.  IL  ch.  10,  s,  2,  p.  469,  as  to  referring  back. 
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aiid  that  the  costs  of  the  further  refeience  and  award  should  be  in  my 
discretion. 

Now  I  the  said  X.  Y.  having  taken  upon  myself  the  burthen  of  this 
further  reference,  and  having  heard  and  duly  considered  the  allegatioiis 
and  proofs  further  made  and  adduced  by  the  said  parties^  and  having, 
in  pursuance  of  the  said  rule,  reconsidered  the  amount  of  the  said 
damages  ;  do  hereby  award  and  declare,  that  I  see  no  reason  to  alter  the 
amount  of  the  said  damages,  and  I  do  therefore  hereby  confirm  my 
former  award,  and  direct  it  to  stand  as  to  the  said  damages. 

And  I  further  award  and  order,  that  the  said  C.  D.  shall  pay  and  bear 
the  costs  of  this  my  second  awai-d,  and  also  pay  to  the  said  A.  B.  his 
costs  of  and  incidental  to  this  second  reference. 

In  witness  whereof,  &c. 


LXXXII. 

Award  as        [Reference  of  a  cause  and  all  matters  vn  difference  between  manufactunng 
*  f  th   ^^^    mUlowners  on  ike  mme  streamy  with  power  to  the  arhitfator  to  say  what 
waters  of     should  he  done  between  the  parties  for  regulating  the  use  of  the  vsoien  to 
a  well  and    which  tJie  action  and  differences  related.] — I,  the  said  arbitrator,  do 
^*'®*°^*        hereby  further  award,  order,  and  direct  as  follows  (that  is  to  say) :  That 
they  the  defendants  and  the  occupiers  or  occupier  for  the  time  being  of 
the  said  mill,  land,  and  premises  of  the  defendants  at  all  times  herein- 
after  submitting  to  and  permitting  the  plaintiff  and  the  occupier  or 
occupiers  for  the  time  being  of  the  said  mill  and  premises  of  the  plaintiff, 
or  any  port  thereof,  and  such  persons  as  he  or  they  shall  appoint  for  that 
Power  to     purpose  from  time  to  time,  to  enter  into  and  upon  the  said  mill,  lands, 
plaintiff  to  and  premises  of  the  defendants  in  manner  and  for  the  purpose  herein- 
f endants*     *^^^  mentioned,  and  from  time  to  time  make  such  examinations  and 
mill  and  to  inspections,  and  do  and  perform  such  acts,  matters,  and  things  as  berein- 
inspect.        after  provided  and  mentioned  ;  and  they  the  defendants,  and  the  occu- 
piers or  occupier  for  the  time  being  of  the  said  mill,  lands,  and  premises 
of  the  defendemts,  also  doing  and  performing  all  such  acts,  matters,  and 
things  as  are  hereinafter  directed  to  be  by  them  done  and  performed, 
and  whilst  and  so  long  at  the  defendants  and  such   last-memtioiied 
occupiers  and  occupier  do  and  shall  permit  the  plaintiff  and  the  occupier 
and  occupiers  for  the  time  being  of  the  said  mill  and  premises  of  (he 
plaintiff,  or  of  any  iMirt  thereof,  and  such  persons  as  he  or  they  shall 
appoint  from  time  to  time,  so  to  enter  into  and  upon  the  said  mill,  lands, 
and  premises  of  the  defendants,  and  to  make  such  examinations  and 
inspections,  and  do  and  perfoim  such  acts,  matters,  and  things  as  afore- 
said, and  whilst  and  so  long  as  the  defendants  and  the  said  occupiers 
and  occupier  of  their  said  mill,  lands,  and  premises  shall  continue  to  do 
and  perform  all  such  acts,  matters,  and  things  to  be  by  them  done  and 
performed  as  aforesaid,  but  not  longer  or  otherwise,  they  the  defendants, 
and  the  occupier  or  occupiers  for  the  time  being  of  their  said  mill,  lands, 
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and  pTeinises,  and  every  of  them  as  against  the  plaintiff,  and  all  persons 
who  shall  or  may  have  any  right  or  title  to  his  said  miU,  land,  and  pre- 
mises, through,  under,  or  in  trust  for  him,  shall  at  all  times  hereafter  be 
entitled  to  take  the  water  of  the  said  weD  and  spring,  called  Baxter's   Defend- 
Well  ;   and  shall  at  all  times  hereafter,  save  and  except  during  all  *^*^  ^ 
and  every  of  the  times  which  shall  elapse  between  the  hours  of  two  of  netted  to 
the  clock  of  the  afternoon  of  every  Saturday,  and  six  of  the  clock  of  the  take  water 
morning  of  the  next  following  Monday,  and  also  save  and  except  during  ^^  ^^}^  ^^^ 
all  and  every  of  the  times  which  shall  elapse  once  in  every  fortnight,  period. 
between  six  of  the  clock  of  the  evening  of  Wednesday  the  23rd  day  of 
September  inst,  and  six  of  the  clock  of  the  following  morning,  and 
between  six  of  the  clock  of  the  evening  of  every  alternate  Wednesday 
after  the  said  23rd  day  of  September  inst,  and  six  of  the  clock  of  the 
following  morning,  be  entitled  to  take  the  water  of  the  said  stream  iu 
the  said  declaration  mentioned,  or  so  much  thereof  as  may  be  necessary 
for  the  purposes  hereby  authorized,  from  that  part  of  the  same  stream 
which  is  shown  and  marked  S  on  the  said  plan  ;  and  to  use  the  waters 
which  they  shall  or  may  take  from  the  said  well,  called  Baxter's  Well, 
and  from  the  said  stream  respectively,  for  the  purpose  of  working  a 
steam-engine  in  the  said  mill  and  premises  of  the  defendants,  and  for 
the  purpose  of  scouring  wool  and  for  washing  or  rinsing  such  scoured    And  to  use 
wool  in  the  said  last-mentioned  mill  and  premises,  and  in  the  same   *^®  water 
manner  as  as  now  used  by  the  defendants,  but  not  for  any  other  purpose  i^a  wool 
whatsoever  :  Provided  always,  that  after  so  using  the  said  waters  as 
aforesaid,  they  the  defendants,  and  the  occupiers  and  occupier  for  the 
time  being  of  the  said  mill  and  premises  of  the  defendants,  shall  at  all 
times  hereafter  cause  the  same  water,'  or  so  much  thereof  as  shsdl  not  be 
lost  or  dissipated  by  evaporation,  to  be  discharged  from  the  said  last- 
mentioned  mill  and  premises  in  manner  following  (that  is  to  say),  the 
water  used  by  the  defendants  or  such  occupiers  or  occupier  as  aforesaid 
in  the  scouring  of  wool,  and  which  shall  or  may  in  consequence  thereof 
have  been  polluted  and  rendered  unfit  for  use  in  the  manufacturing  pro-  polluted 
cess  carried  on  in  the  plaintiffs  mill  and  premises,  shall  be  discharged  water  to  be 
by  means  of  such  pipe  or  pipes  as  hereinafter  mentioned  into  the  said  ?^^^"^*&ed 
stream  at  a  part  thereof  lower  down  the  said  stream  than  the  said  part  at  one 
shown  and  marked  W  in  the  said  plan.    And  the  water  used  in  the  said  place, 
last-mentioned  mill  and  premises  by  the  defendants  or  the  occupiers  or 
occupier  for  the  time  being  of  the  same  mill  and  premises  for  the  purpose 
of  washing  or  rinsing  scoured  wool,  and  for  condensing  the  steam  of  the 
steam-engine  (if  any)  used  in  the  same  mill  and  premises,  shall  be  dis- 
charged from  the  same  mill  and  premises  and  caused  to  flow  into  the 
said  stream,  or  into  the  bed  or  channel  thereof,  at  a  part  thereof  shown 
on  the  said  plan,  and  therein  marked  X.    And  the  said  water  shall  be 
so  caused  to  flow  into  the  said  stream  as  last  aforesaid  without  any 
further  or  other  pollution  or  deterioration  in  the  quality  of  such  water 
than  shall  be  necessarily  occasioned  by  using  the  same  for  such  purposes 
as  aforesaid.    And  further,  that  in  so  discharging  such  last-meiitioued 
water  from  the  said  last-mentioned  mill  and  premises,  and  causing  the 
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Defend- 
ants to 
cool  heated 
water  by 
process 
described. 


Pipes  for 
conveying 
water  to  be 
provided 
and  re- 
paired by 
defend- 
ants. 


Plaintiff's 
right  to 
take  water 
at  certain 
periods. 


same  to  flow  into  the  said  stream  at  the  said  part  thereof  shown  and 
marked  X  in  the  said  plan,  the  defendants  and  other  the  occupiers  or 
occupier  for  the  time  being  of  the  same  mill  and  premises,  shall  at  all 
times  cause  such  water,  or  so  much  thereof  as  shall  hare  been  heated,  to 
be  cooled  as  much  as  can  be  effected  by  causing  the  same  to  pass  over  a 
cooling  surface,  to  be  provided  and  kept  in  good  order  and  repair  by  the 
defendants  and  such  last-mentioned  occupier  or  occupiers  at  their  and 
his  own  expense,  and  such  cooling  surface  shall  consist  of  a  flat  inclined 
plane,  the  whole  of  which  shall  be  without  covering,  so  as  to  be  open  to 
the  atmosphere,  and  shall  be  formed  of  stones,  bricks,  or  other  conve- 
nient material,  and  shall  be  at  least  eight  feet  long  and  at  least  four  feet 
broad,  and  shall  be  so  constructed  and  placed  that  the  heated  water 
discharged  from  the  said  mill  of  the  defendants  shall  spread  over  the 
whole  width  of  such  inclined  plane  and  pass  down  such  inclined  plane 
in  a  thin  stream,  so  as  to  cause  the  same  to  be  cooled  or  to  be  cooled  as 
much  as  may  be  practicable  :  Provided  always,  that  the  said  water  so  to 
be  discharged  from  the  said  last-mentioned  mill  and  premises  into  flie 
said  stream  at  the  said  part  thereof  shown  on  the  said  plan  marked  X, 
as  hereinbefore  provided,  shall  not  be  so  discharged  at  any  time  during 
which  the  plaintiff  or  other  the  occupier  or  occupiers  for  the  time  being 
of  the  plaintiffs  mill  and  premises,  or  any  part  thereof,  shall  be  entitled 
to  take  the  whole  of  the  water  of  the  said  stream  as  hereinafter  men- 
tioned.   And  I  further  award,  order,  and  direct  that  all  dirty  sediment 
water  at  any  time  hereafter  discharged  from  any  steam-engine  or  other 
boiler  in  the  defendants'  said  mill,  shall  be  conveyed  by  a  pipe  or  pipes 
to  a  part  of  the  said  stream  below  and  to  the  east  of  the  said  part  shown 
and  marked  W  in  the  said  plan,  and  there  discharged  into  the  said 
stream  in  manner  aforesaid,  and  that  all  such  pipes  as  aforesaid  shall  be 
provided  by  and  at  the  expense  of  the  defendants,  and  shall  at  all  times 
hereafter  be  kept  in  good  and  suf&cient  repair  and  condition  by  and  at 
the  expense  of  the  defendants  or  others  the  occupiers  or  occupier  for  the 
time  being  of  the  said  mill  and  premises  of  the  defendants.    And  1  do 
further  award^  order,  and  direct  that  the  plaintiff  and  the  occupier  oi 
occupiers  for  the  time  being  of  the  said  mill,  land,  and  premises  of  the 
plaintiff,  and  every  of  them,  as  against  the  defendants  and  every  of 
them,  and  all  persons  who  shall  or  may  have  any  right  or  title  to  the 
said  mill,  land,  and  premises  of  the  defendantfi,  or  any  part  thereof, 
through,  under,  or  in  trust  for  the  defendants,  or  any  of  them,  shall  at 
all  times  hereafter  be  entitled  to  have  and  to  take  all  the  water  of  the 
said  stream  in  the  said  declaration  mentioned  (that  is  to  say),  all  the 
water  which  shall  flow,  or  which  ought  to  flow,  down  the  bed  or  channel 
of  the  said  stream  during  all  and  every  of  the  times  which  shall  elapse 
between  the  hours  of  two  of  the  clock  of  the  afternoon  of  every  Saturday 
and  six  of  the  clock  in  the  morning  of  the  next  following  Monday,  and 
also  during  all  and  every  of  the  times  which  shall  elapse  once  in  every 
fortnight,  between  six  of  the  clock  in  the  evening  of  Wednesday,  the 
23rd  day  of  September  instant,  and  six  of  the  clock  of  the  following 
H^oruing  and  l^ctween  t^ix  of  the  clock  in  the  evening  of  every  alternate 
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Wednesday  after  the  said  23rd  day  of  September  instant,  and  six  of  the 
following  morning,  without  any  hindrance,  interruption,  or  disturbance 
whatsoever  of  or  by  the  defendants  or  any  of  them,  or  of  or  by  any  other 
occupiers  or  occupier  of  the  said  mill,  lands,  and  premises  of  the  defend- 
ants, or  of  any  part  thereof.      And  that  the  defendants,  and  other  the 
occupiers  or  occupier  for  the  time  being  of  the  said  mill,  lands,  and 
premises  of  the  defendants,  shall  at  all  times  hereafter,  at  their  or  his 
own  expense,  repair,  and  maintain  in  proper  repair,  state,  and  condition, 
all  such  parts  of  the  channel  of  the  said  stream  as  lie  in  or  pass  through  Defend- 
the  lands  and  premises  of  the  defendants,  and  preserve  and  keep  all  t^o  -ban- 
such  parts  of  the  said  channel  cleansed  and  free  from  all  obstructions  nel  of 
which  can  in  any  way  impede  the  proper  flow  of  water  along  the  same,  stream  on 
And  further,  that  during  any  of  the  said  times  when  the  plaintiff  or  ^j.g^j^^" 
other  the  occupier  or  occupiers  for  the  time  being  of  the  said  mill  and  in  good 
premises  of  the  plaintiff,  shall  be  so  entitled  to  take  such  water  as  afore-  order, 
said,  the  defendants,  and  the  occupiers  and  occupier  for  the  time  being 
of  the  said  mill  and  premises  of  the  defendants,  shall  not,  nor  shall  any 
of  them,  take  any  of  the  water  of  the  said  stream,  or  any  water  which 
ought  to  flow  into  or  down  the  bed  or  channel  of  the  said  stream.    And 
that  during  all  such  times  as  the  plaintiff,  or  other  the  occupier  or  occu- 
piers for  the  time  being  of  the  said  mill  and  premises  of  the  plaintiff, 
shall  be  so  entitled  to  take  such  water  as  aforesaid,  the  defendants  or 
other  the  occupiers  or  occupier  for  the  time  being  of  the  said  mill  and 

premises  of  the  defendants,  shall  raise  or  remove  from  the  channel  of  l^efend- 

ants  to 
the  said  stream  the  clough,  and  all  other  instruments  and  means  used  remove 

by  them  or  him  for  diverting  and  taking  the  water  of  the  said  stream,  obstruc- 

and  shall  close  the  entrance  of  every  chtmnel  and  pipe  for  diverting  or  ^^^^  *°^^ 

conveying  water  from  the  said  stream  into  or  to  the  mill,  lands,  and  pjp^ 

premises  of  the  defendants,  or  any  part  thereof,  so  as  to  permit  the  free  which 

and   uninterrupted  flow  of   the  water  of   the   said  stream  alone;  the  ^^^^  away 

*  water 

accustomed  channel  thereof,  down  towards  and  to  the  said  mill  of  the 

plaintiff,  and  into  the  reservoir  or  reservoirs  of   the  plaintiff,  upon  his 

land  and  premises. 

[Note.— The  forma  of  pleadings,  from  LXXXIII.  to  XCVIIL,  both  inclu- 
sive, being  the  old  forms  of  pleadings  in  actions,  have  been  omitted  as  useless, 
since  the  changes  in  pleading  effected  by  the  Judicature  Acts.  The  subsetiuent 
old  forms  of  proceedings  on  the  award  are  retained  as  being  more  or  less 
capable  of  being  adapt^  to  the  new  practice.] 
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PROCEEDINaS  ON  THE  AWARD. 


Affidavit 
of  execu- 
tion of 
bond  of 
Bubmis- 
slon. 


— ♦— 


XCIX. 


In  the  "Queen's  Bench"   [or  "Common  Pleas,"    or  "Exchequer  of 

Pleas"]. 

1.  I,  0.  P.,  of  [     •  ],  make  oath  and  say,  that  on  the  [  ] 

day  of  [  ],  A.D.  [  ]y  I  was  present  and  did  then  see  C.  D. 

duly  execute  the  bond  or  obligation  hereunto  annexed ;  and  that  the 
said  C.  D.  did  then  sign,  and  as  his  act  and  deed  deliyer,  the  said  bond 
or  obligation  in  the  presence  of  me,  this  deponent ;  and  that  the  name 
C.  D.  at  the  foot  thereof  is  of  the  proper  handwriting  of  the  said  G.  D. ; 
and  that  the  name  0.  P.  subscribed  to  the  said  bond  as  the  witness 
thereof  is  of  the  proper  handwriting  of  me,  this  deponent  (a). 

O.  P. 
Sworn,  &c. 


Affidavit 
of  execu- 
tion of  an 
award. 


C. 

In  the  "  Queen's  Bench,"  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]. 

I  A  B.  'plaintiff, 
and 
C.  D.  defendant. 
[  Wheji  there  is  no  cause  in  co^irt  omit  aU  title 

of  the  parties,  or  say,  "  In  the  matter  of  the 

arbitration  between  A.  B.  and  C.  D."] 

1.  I,  O.  P.,  of  [  ],  make  oath  and  say,  that  I,  this  deponent, 

did,  on  the  [  ]  day  of  [  ],  A.D.  [  ],  see  X.  Y. 

"  sign  and  publish  "  [or  "  sign,  seal,  and  publish,"  as  the  case  may  he^ 
"the  award,  in  writing,  hereto  annexed"  [or  "his  award,  in  writing, 
between  A.  B.  of  [  1  and  C.  D.,  of  [  ],  bearing  dat« 

the  day  and  year  aforesaid"].  And  I,  this  deponent,  further  say,  that 
the  name  X.  Y.  set  and  subscribed  to  the  said  award  as  the  party 
executing  the  same  is  of  the  proper  handwriting  of  the  said  X.  Y. ; 
and  that  the  name  0.  P.,  set  and  subscribed  thereto  as  witness  attesting 
tlie  execution  of  the  said  award,  is  of  the  proper  handwriting  of  me, 
this  deponent  (h). 

0,P. 

Sworn,  &c. 

(a)  See  P.  III.  eh.  5,8.  1,  p.  569,  as  (h)  See  P.  III.  oh.  6,  &  3,  d.  1, 

to  making  the  submission  a  rule  of      p.  599,  as  to  verifying  thq  award. 
court. 
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CL 

In  the  Queen's  Bench. 

In  the  matter  of  W.  B.  and  the  [  ] 

Railway  Company. 

1.  I,  W.  H.,  of  [  1  solicitor  for  the  above  W.  B.,  make  oath,  Affidavit 

and  say,  that  I,  this  deponent,  on  the  [  ]  day  of  [  ],   I™^*" 

received  from  M.  T.,  the  solicitor  for  the  above-named  company,  a  copy  award  on 
of  the  award  made  by  M.  P.  in  the  matter  above  mentioned ;  and  which   motion  to 
said  copy  of  the  said  award  is  hereunto  annexed ;  and  which  said  award   n^J^p^^ 
was  taken  up,  and  is  now  in  the  possession  of  the  said  M.  T.  as  such 
solicitor  as  aforesaid,  or  of  the  said  company,  as  I,  this  deponent,  verily 
believe  (c). 

W.  H. 

Sworn  in  court  this  [  ]  day  of  [  ],  1855. 


OIL 

[Commence  as  in  the  previous  Forms.'] 
2.  And  I,  this  deponent,  further  say,  that  the  time  for  making  the  Affidavit 
said  award  was  on  the  [  ]  day  of  [  ],  a.d.  [  ],   of  enlarge- 

duly  enlarged  to  the  [  ]dayof[  ],A.D.[  ],by   ^^^"^^^ 

the  writing  under  the  hand  of  the  said  X.  Y.  indorsed  on  the  said  bond 
[or  other  submission,  as  the  case  ma,y  he] ;  and  I,  this  deponent,  further 
say,  that  the  name  of  the  said  X.  Y.  set  and  subscribed  to  the  said 
indorsement  is  of  the  proper  handwriting  of  the  said  X.  Y. ;  and  I,  this 
deponent,  further  say,  that  the  said  award  was  made  and  published  on 
the  [  ]  day  of  [  ],  a,d.  [  ],  and  within  the 

enlarged  time  for  making  and. publishing  the  same. 


cm. 

In  the  Queen's  Bench. 

Monday,  the  22nd  day  of  July,  1855,  in  the  19th 
year  of  Queen  Victoria. 
In  the  matter  of  the  )     Upon  reading  the  affidavit  of  0.  P.,  and  the  bond  Rule 
arbitration  between  (  or  obligation  thereunto  annexed,  bearing  date  the  making 

A  B.  and  C.  D.     ^  gth  day  of  August  last  paat,  and  duly  executed  by   by^^^' a*^ 
A.  B.  of  [  ],  in  the  county  of  [  ],  Es(j[uire,  to  C.  D.  of  rule  of 

[  ],  in  the  said  county,  comdealer ;  reciting,  as  therein  is  co^^* 

recited :  that  whereas  [here  set  out  tlie  recitals  in  the  conditions  of  the 
hond  in  the  past  tense] : — and  upon  reading  the  condition  of  the  said 
obligation,  and  it  thereby  appearing  that  if  [here  set  out  the  condition  on 

(c)  See  P.  III.  ch.  9,  s.  4,  d.  1,  p.  674,  as  to  sufficiently  verifying  the  award. 
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Making 
enlarge- 
ment of 
time  part 


which  the  bond  is  to  be  void,  in  the  poet  sense] ; — and  it  thereby  appeftring, 
that  it  was  agreed  by  and  between  the  said  A.  B.  and  C.  D.  [here  set  oui 
the  agreement  as  to  making  the  submission  a  rule  of  court,  <u  to  the 
powers  of  the  arbitrator,  and  the  rest  of  the  terms  in  the  condition],  [If 
the  time  has  been  enlarged,  add,  ''and  upon  reading  a  memoiandimi 
indorsed  on  the  said  bond,  dated  the  [  ]  day  of  [  ]  now 

of  the  rule,  last  past ;  whereby  it  appears,  that  X.  Y.,  the  arbitrator  in  the  said  bond 
of  submission  named,  did,  pursuant  to  the  power  given  him  by  the  tenns 
of  submission  in  the  said  condition  to  the  said  bond  or  obligation,  thereby 
enlarge  the  time  for  making  Ms  award  on  the  matters  therein  referred 
to  his  determination,  untU  the  [  ]  day  of  [  ]  then  next 

ensuing"]: — It  is  therefore  ordered,  that  such  the  submission  [if  the 
time  has  been  enlarged,  add,  "and  memorandum"]  made  in  manner 
aforesaid,  bo  entered  and  made  a  rule  of  this  court.  Upon  the  motion 
of  Mr.  [  ]  (rf). 

By  the  Court. 


Hole 
making  a 
judge's 
order  a 
rule  of 
court. 


CIV. 

In  the  Queen's  Bench. 

Tuesday,  tlie  [  ]  day  of  [  1  a.  d. 

[  ],  in  the  [     ]  year  of  Queen  Victoria. 

A.  B.  )     It  is  ordered  that  an  order  made  **  by  the  Right  Honourable 
V .    V  Thomas  Lord  Denman,  the  Lord  Chief  Justice  of  this  court "  [or 
C.  D.  \  "  by  the  Honourable  Sir  James  Patteson,  Elnight,  a  Judge  of  this 
court "  ],  at  his  chambers,  in  Bolls  Garden,  bearing  date  the  [  ]  day 

of  [  ],  be  entered  and  made  a  rule  of  this  court,  which  said  order 

is  in  the  words  following,  to  wit  [here  set  out  the  whole  order  ver&o/im]. 
Upon  the  motion  of  Mr.  [  ]. 

By  the  Court 


Bule 

making  an 
o.'der  of 
Nisi  Priufl 
a  rule  of 
court. 


c;v. 

[Entitle  this  as  the  preceding  Form  XCIX.] 
A.  B.\     It  is  ordered  that  an  oixier  made  "  at  the  sittings  of  Nisi  Prius, 
V.     >holden  at  [  ]»on[  ],  l^efore  "  [describe  the  sitting 

C.  1).  j  a*  Nisi  Prius.  If  the  order  was  made  at  the  assizes,  stute  it  accord^ 
ingly\  be  entered  and  made  a  rule  of  this  court,  which  said  order  is  in 
the  words  and  figures  following,  to  wit  [here  set  out  the  whole  order  ver- 
hiUini].    Upon  the  motion  of  Mr.  [  ]. 

By  the  Court. 


(r/)  See  P.  I.  cli.  3,  ».  3,  p.  52,  as  to  the  effect  of  making  the  submlnion  a 
ulc  of  court. 


PROCEEDINGS  ON  THE  AWARD.  825 

CVI. 

Wednesday,  the  twenty-third  day  of  November,  in  the 
eighteenth  year  of  the  reign  of  Queen  Victoria. 
In  the  Queen's  Bench. 

Lancashire.]  It  is  ordered  that  an  order  made  at  the  General  Quarter  Rule 
Sessions  of  the  Peace,  held  by  adjournment  at  Preston,  in  and  fox  the  maJdng 
County  Palatine  of  Lancaster^  on  the  fifth  day  of  April,  1854,  be  entered   Terence 
and  made  a  rule  of  this  court,  which  said  order  is  as  follows,  that  ia  to  by  Quarter 

say.  Sessions  a 

I'lile  of 
[Here  set  out  the  order  of  Sessiotis,  referring  the  matters  of  appeal  court. 

verbatim.     See  Form  XXXIX,] 


CVII. 

Vice-Chancellor  of  England. 

Wednesday,  the  [  ]  day  of  [  ],  in  the 

[        ]  year  of  the  reign  of  her  Majesty,  Queen 
Victoria,  18     . 
In  the  matter  of  the  arbitration  between  A.  B.  and  C.  D.  Ord^ 

And  in  the  matter  of  the  statute  the  9  &  10  William  III.,  entitled  ^^mi^on 
**  An  Act  for  determining  Differences  by  Arbitration."  order  of 

Upon  motion  this  day  made  into  this  court  by  Mr.  E.  of  counsel  for  Chancery, 
the  said  A.  B.,  and  upon  producing  "an  agreement''  [or  "bonds  of 
submission,"  or  "  a  deed  "  ],  bearing  date  the  [  ]  day  of  [  ], 

and  "signed  by  the  said  A.  B.  and  C.  D."  [or  "signed  by  G.  H., 
solicitor  for  the  said  A.  B^  and  by  I.  K.,  solicitor  for  the  said  C.  D."] 
as  by  affidavit  appears ;  it  was,  therefore,  prayed  that  the  said  agree- 
ment" [or  "bonds  of  submission,"  or  "deed"]  may  be  made  an 
order  of  this  court,  and  be  observed  and  performed  by  all  parties 
thereto,  according  to  the  tenor  and  true  meaning  thereof.  Which  is 
ordered  accordingly.  Mr.  F.  of  counsel  for  the  said  C.  D.  consenting 
thereto  (e). 


CVII  I. 

In  the  Queen's  Bench. 

Monday,  the  [  ]  day  of  July,  1855,  in  the 

19th  year  of  Queen  Victoria. 
In  thematterof  the  arbitration  1  ^  Upon  reading  the  affidavit  of  K.L.    Rule 
between  the  London  and  North-      [verifying  appoiiUment  of  arbitrator  ^^^^^ 
Western  Railway  Company  under    !  by  the  company],  and  the  appoint-   under  the 
the    Lands    Clauses    Consolida-  j  mgnt  of  arbitrator  or  submission  to  Lands 

tion  Act,  1845,  and  0.  P.  j  ari^jtpation  on  the  part  of  the  Lon-   ^^"-f, 

^  Consohda- 

{e)  See  Ex  parte  Clarke,  deceased,      Makrell,  V.-G.  of  England,  14  Jan., 
V.-C.  K.  B.,  1  Aug.,  1846  ;  Fifiher  r.       1846,  H.  H.  Reg. ;  Tumleyi-.  Barber, 
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tion  Act 
rule  of  the 
Queen's 
Bench. 


don  and  North- Western  Railway  Company,  under  the  Lands  Clauses 
Consolidation  Act,  1845,  and  bearing  date  tiie  [  ]  day  of  [date 

of  appointment]f  and  duly  executed  "by  A.  B.  and  C.  D.,  two  of  the 
directors  of  the  said  Company  "  [or  by  "  E.  F.,  secretary  to  the  said 
Company  "J,  thereto  annexed,  the  affidavit  of  L.  M.  [verifying  appoint- 
ment of  arbitrator  by  the  landowner],  and  the  appointment  of  arbitrator 
or  submission  to  arbitration  on  the  part  of  the  said  0.  P.,  bearing  date 
the  [  ]  day  of  [date  of  appointment},  thereto  annexed,  it  is  ordered 

that  the  said  two  several  appointments  of  arbitrators,  or  submissions  to 
arbitration,  be  respectively  entered  and  made  a  rule  of  this  court :  which 
two  several  appointments  of  arbitrators,  or  submissions  to  arbitration, 
are  in  the  words  following,  to  wit  [ooptf  of  the  appointments  verbatim]. 
Upon  the  motion  of  Mr.  [  ]  (/)• 

By  the  Court 


Order 

making  a 
Bubmission 
under  the 
Lands 
ClauBes 
Consolida- 
tion  Act 
an  order  of 
Chancery. 


crx, 

Vice-Chancellor  Knight-Brace. 

"Wednesday,  the  17th  day  of  November,  1847. 


In  the  matter  of  the  submission  to  ar- 
bitration of  Benjamin  Vallack  Elliot,  of 
Plymouth,  in  the  County  of  Devon,  Gen- 
tleman, and  the  South  Devon  Railway 
Company. 

And  in  the  matter  of  the  South 
Devon  Railway  Act,  1844,  and  of  the 
South  Devon  Railway  Act,  Amendment 
and  Branches,  1846,  and  of  the  Lands 
Clauses  Consolidation  Act,  1845. 


Upon  motion  this  day 
made  imto  this  court  by  Mr. 
Palmer  of  counsel  for  Ben- 
jamin Vallack  Elliot,  and 
upon  producing  a  submis- 
sion to  arbitration,  bearing 
date  the  15th  day  of  July, 
1847,  and  signed  by  William 


Carr,  secretary  to  the  said 
South  Devon  Railway  Company,  cus  by  affidavit  appears ;  and  a  sub- 
mistion  to  arbitration,  bearing  date,  Plymouth,  August  21,  1847,  and 
signed  by  Benjamin  Vallack  Elliot,  as  by  affidavit  also  appears  ;  it  was 
prayed  that  the  said  two  several  submissions  to  arbitration  may  be 
made  an  order  of  this  court,  and  be  observed  and  performed  by  all  par- 
ties thereto,  according  to  the  tenor  and  true  meaning  thereof :  which  is 
ordered  accordingly  (^). 


Special 


ex. 

In  Chancery* 

In  the  matter  of  an  arbitration  between 
J.  H.,  S.  B.,  and  J.  G.,  and  the  N.  S. 
Railway  Company. 
Take  notice,  that  by  special  permission  this  day  obtained  firom  his 

L.  C,  31  July,  1846,  E.  D.  C.  Reg.  ;  as  to  making  a  Bobmission  under  the 

Fradley  t*.  Hadam,  M.R.,  1  Ap.,  1847,  Lands  Clanaea  Act  a  rule  of  court 

J.  C.  Reg.  (9)  Reg.  Lib,  A,  1847,  foL  70,  E. 

(/)  See  P.  nL  oh,  5,  a  8,  p.  679,  D.  C. 
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Honour  V.-C.  Knight-Bruce,  who  has  thia  day  given  leave  to  serve  this  notice  of 
notice  of  motion  on  or  before  Monday  next^  this  court  will  be  moved  j^^^  ^ 
before  his  said  Honour  Y.-C.  Knight-Bruce,  on  Wednesday,  the  26th  submission 
day  of  January  next,  by  Mr.  R.,  Mr.  M.,  and  Mr.  H.  H.,  on  behalf  of  to  arbitea- 
the  N.  S.  Railway  Company,  that  the  submission  to  arbitration  in  this  ^j^^  L^nds 
matter  may  be  made  a  rule  of  this  Honourable  Court    And  take  notice  Clauses 
that  the  following  affidavits  and  documents,  or  such  part  thereof  as  Consolida- 
counsel  shaU  advise,  will  be  read  in  support  of  the  said  action,  namely,  ^^  ^^^^ 
the  affidavit  of  W.  K.  filed  in  this  matter  on  the  3rd  day  of  December  of  Chan- 
last,  together  with  the  appointment  of  G.  A.  M*D.  as  arbitrator  in  the  ^^' 
said  reference  {h),  and  the  appointment  of  A.  L.  B.  as  umpire  in  the  said 
reference,  respectively  referred  to  in  the  said  affidavit ;  the  affidavits  of 
the  said  W.  K.  and  J.  F.  S.  both  filed  in  this  matter  on  the  8th  day  of 
December  last,  together  with  the  award  of  the  said  A.  L.  B.,  referred  to 
in  the  said  last-mentioned  affidavit ;  the  affidavit  of  J.  H.  filed  in  this 
matter  on  the  2l8t  day  of  December  last ;  and  the  affidavit  of  0.  T.  this 
day  filed  in  this  matter. 
Dated  the  22nd  day  of  January,  1848. 

K.  and  S., 
Solicitors  and  agents  for  the  Company. 

To  the  above-named,  J.  H.,  S.  B.,  and  J.  G.,  ^ 

all  of  L ,  in  the  county  S ,  coal  > 

masters  and  copartners.  ) 


CXI. 


In  the  matter  of  an  arbitration  be- 
tween John  Hawley,  Sampson  Bridee- 
wood,  and  John  Goodwm,  and  tne 
North  Stafibrdshire  Railway  Com- 
pany (0. 


Vice-Chancellor  Knight-Bruce, 

Wednesday,  the  26th  day  of  Januaiy,  1848. 

Whereas  Mr.  Russell,  and  Mr.  Order 

Malins,  and  Mr.  Hugh  Hill  of  m*^  a 

,  «      ,  snbmission 

counsel  for  the  North  Stafford-  under  the 

shireRailway  Company,  this  day  Lands 

moved  and  offered  divers  reasons  ?T^*^ 

unto  this  court  that  the  submission  to  arbitration  in  this  matter  might  order  of 

be  made  a  rule  of  this  court ;  in  the  presence  of  Mr.  Francis  Simpkinson  Chancery 

and  Mr.  Serjeant  Allen  of  counsel  for  the  said  John  Hawley,  Sampson  ^'f  fv^*"^^ 

Bridgewood,  and  John  Goodwin :  Whereupon,  and  upon  hearing  an  appoint- 

appointment  of  arbitration  made  in  pursuance  of  the  provisions  of  the  Dionts  of 

North    Staffordshire   RaUway    (Pottery    Line)    Act,  1846,    and    the  ^^^' 
North  Staffordshire  Railway  (Chumet  Valley  Line)  Act,  1846,    and 


{h)  The  appointment  of  the  arbi-  {i)  The  order  onght  to  have  been 

trator  by  the    company.     The   ap-  entitled  in  the  matter  of  the  statutes, 

pointment  of  the  arbitrator  by  the  stating  their  titles,  as  well  as  in  the 

landowners  could  not  be  procured,  nor  matter    of    tile    arbitration,  as    in 


had  the  company  a  copy  of  it.  Form  CIX« 
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of  the  Companies  Clauses  Consolidation  Act,  1845^  the  Lands  Claiues 
Consolidation  Act,  1845,  and  the  Railway  Clauses  Consolidation  Act, 
1845,  respectively  incorporated  therewith,  bearing  date  the  30th  day 
of  August,  184*7,  and  signed  W.  T.  Copeland,  John  Ridgway,  two 
of  the  directors  of  the  said  Company ;  and  appointment  of  umpiie 
dated  the  15th  day  of  September,  1847,  and  signed  Q.  A.  M'Dermott, 
John  Higginbottom  ;  the  writing  of  award  bearing  date  the  29th  day  of 
November,  1847,  under  the  hand  and  seal  of  A.  L.  Barton,  and  by  him 
sealed  and  delivered  in  the  presence  of  John  Ferguson  Smith  :  &n  affi- 
davit of  William  Keary,  sworn  the  3rd  day  of  December,  1847  ;  another 
affidavit  of  William  Keary,  sworn  the  8th  day  of  December,  1847  ;  an 
affidavit  of  John  Ferguson  Smith,  sworn  the  8th  day  of  December,  1847 ; 
on  affidavit  of  John  Higginbottom,  sworn  the  2ist  day  of  December, 
1847  ;  another  affidavit  of  the  said  William  Keary,  sworn  the  12th  day 
of  January,  1848  ;  an  affidavit  of  George  Young,  sworn  the  12th  day  of 
January,  1848  ;  another  affidavit  of  the  said  William  Keary,  swoin  the 
15th  day  of  January,  1848 ;  an  affidavit  of  John  Harding  Sheppard  and 
Samuel  Williamson,  sworn  the  15th  day  of  January,  1848  ;  an  affidavit 
of  George  Haywood,  sworn  the  20th  day  of  Januaiy,  1848 ;  another  affi- 
davit of  the  said  George  Young,  sworn  the  22nd  day  of  January,  1848  ; 
and  a  notice,  in  writing,  served  on  the  said  John  Haw^ley  and  others, 
giving  notice  that  the  said  Company  would,  at  the  hearing  of  the  said 
motion,  read  the  several  affidavits  and  documents  therein  and  herein- 
before mentioned,  dated  the  24th  day  of  January,  1848 — ^read,  and  what 
was  alleged  by  the  counsel  for  the  said  North  Staffordshire  Railway 
Company,  and  for  the  said  John  Hawley  and  others  : — ^This  conrt  doth 
order,  that  the  said  submission  to  arbitration  be  made  an  order  of  this 
court,  to  be  observed  and  performed  by  all  parties  thereto,  according  to 
the  tenor  and  true  meaning  thereof  (k). 


Ortler 
making 
award 
order  of 
C'hanccry 
by  con- 
Bent 


CXII. 

Master  of  Rolls. 

Wednesday,  the  [  ]  day  of  [  1  i^ 

the  [  ]  year  of  the  reign  of  her  Majesty 

Queen  Victoria,  18    . 

I  A.  B.  plaintiff, 
and 
C.  D.  defendant. 

Upon  motion  this  day  made  unto  this  court  by  Mr.  E.  of  counsel  for 
the  plaintiff,  it  was  prayed  that  the  writing  of  award,  bearing  date  the 
[  ]  day  of  [  ],  under  the  respective  hands  and  seals  of 

X.  Y.  and  U.  V.,  Esquires,  and  by  them  sealed  and  delivered,  being 

(i)  Reg.  Lib.  A.,  1847,  fol.  880,  E.  D.  C,  Jun.     Sec  the  case  cited,  p.  ^^^* 
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first  duly  stamped,  in  the  presence  of  [  ],  may  be  made  an  order 

of  this  court :  Whereupon,  and  upon  hearing  Mr.  F.  of  counsel  for  the 
defendant  who  consented  thereto  : — This  court  doth  order,  that  the  said 
award  be  made  an  order  of  this  court ;  and  that  the  same  be  observed 
and  perfonned  by  all  parties  thereto,  according  to  the  tenor  and  true 
meaning  thereof  (Z). 


CXIII. 

Vice-Chancellor  of  England. 

Tuesday,  the  [  ]  day  of  [  J  in  the 

[  ]  year  of  the  reign  of  her  Majesty 

Queen  Victoria,  18    . 
In  the  matter  of  the  arbitration  ")        Upon    motion    this    day    made   Order 
between  A.  B.  and  C.  D.  m^to    this    court    by    Mr.    E.,    of  °^S 

And  in  the  matterof  the  statute    \  i   r      x\.        -i    a    n     -^  award 

the  9  &  10  W.  III.  c.  15,  entitled       ^^^'^^  ^^^  *^^  ^'^  ^'  ^>  ^*  ^*«   order  of 


"  An  Act  for  determining  Diffe- 
rences by  Arbitration.'* 


prayed  that  the  writing  of  award.  Chancery 
bearing  date  the  [  ]  day  »?t^^^»* 

of  [  ],  under  the  hand  of  X.  Y.,  Esq.,  barrister-at-law,  and  by   of  notice 

him  signed  and  delivered  to  the  said  A.  B.,  in  the  presence  of  [  ],  of  motion, 

may  be  made  an  order  of  this  court :  Whereupon,  and  upon  hearing  an 
affidavit  of  notice  of  this  motion  to  the  said  A.  B.  read  : — This  court 
doth  order,  that  the  said  award  be  made  an  order  of  this  court ;  and  that 
the  same  be  observed  and  performed  by  all  parties  thereto,  according 
to  the  tenor  and  true  meaning  thereof. 


CXIV. 

[Entitle  the  order  as  in  Form  CVIL] 
Whereas  Mr.  E.  of  coimsel  for  the  plaintiif,  this  day  moved,  and  Order 
offered  divers  reasons  unto  this  court,  that  the  writing  of  award,  bearing  ™*«^i^fif 
date  the  [  ]  day  of  [  ],  under  the  hand  of  X.  Y.,  of  order  of 

[  ],  and  by  him  signed  and  published  in  the  presence  of  0.  P. ,   Chancery 

might  be  made  an  order  of  this  court,  in  the  presence  of  Mr.  F.  of  ®^  "potion 
counsel  for  the  defendant :  Whereupon,  and  upon  hearing  an  affidavit  of 
G.  H.,  sworn  the  [  ]  day  of  [  ],  and  an  affidavit  of  I.  K., 

sworn  the  [  ]  day  of  [  ],  read,  and  what  was  alleged  by 

the  counsel  on  both  sides  : — This  court  doth  order,  that  the  said  award 
be  made  an  order  of  this  court  ;  and  that  the  same  be  observed  and  per- 
formed by  all  parties  thereto,  according  to  the  tenor  and  true  meaning 
thereof. 

(I)  This  Fonn,  or  Forma  CXIII.  or  1846  ;  and  Fradley  r.  Haslam,  M.  R., 

CXIV.,  must   be  used  according  to  19  Ap.,  1847|  the  awards  have  been 

circomfftances.     In  the  case  of  Stan-  made  orders  on  similar  forms, 
ley  V,  Blundell,  V.-C.  E.,  21  st  Dec, 
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CXVI. 

(m)  [Entitle  the  affidavit  as  an  affidavit  of  an  execution  of  an  award,  AflSdavit 
Form  a]  I,  A.  B.  of  [  J  one  of  the  parties  to  the  said  arbi-  f^  ^"^ 

tratiou,  make  oath  and  say  that  the  submission  of  me  and  of  the  said  allocatur 
C.  D.  to  the  award  of  X.  Y.,  contained  in  a  certain  bond  or  obligation,  and  award, 
bearing  date  the  [  ]  day  of  [  ],  a.  d.  [  ],  was  on  the  *^^  ^®"- 

[  ]  day  of  [  ],  A.  D .  [  ],  made  a  rule  of  this  court;  aum  and 

and  that  I  did  personally  serve  the  said  C.  D,  with  a  true  copy  of  the  costs 
said  rule,  and  of  the  master's  allocatur  given  for  costs,  taxed  pursuant  *^^^*'^®"' 
to  the  said  award,  and  also  with  a  true  copy  of  the  award  of  the  said 
X.  Y.  hereto  annexed  ;  and  at  the  same  time  showed  the  said  C.  D.  the 
said  original  rule^  allocatur  and  award,  and  demanded  of  him  the  pay- 
ment of  the  sum  of  £[  ],  awarded  to  me  by  the  said  award  ;  and 
also  the  sum  of  £[  ],  allowed  by  the  master  for  costs^  pursuant  to 
the  said  award  :  but  the  said  C.  D.  iid  not  then,  or  at  any  time  after- 
wards, pay  the  said  sums,  or  either  of  them,  or  any  part  of  either  of  them, 
to  me  or  to  any  person  on  my  behalf ;  and  both  the  said  sums  now  remain 
wholly  due  and  owing  to  me. 

2.  And  I  further  say,  that  at  the  time  of  making  the  demand  of  the  Notice  of 
said  sums,  the  said  C.  D.  had  notice,  and  I  then  gave  him  notice,  that  ®^*^^®" 
the  time  for  making  the  said  award  had  been  duly  enlarged,  and  that 
the  same  award  had  been  made  and  published  within  the  said  enlarged 
time  (n). 


CXVII. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  ],  for  Power  of 

divei-s  good  causes  and  considerations  me  hereunto  moving,  have  made,  attorney  to 
ordained,  authorized,  constituted,  and  appointed,  and  by  these  presents  money  and 
do  make,  ordain,  authorize,  constitute,  and  appoint,  E.  F.,  of  [  ],  costs 

gentleman,  my  true  and  lawful  attorney,  for  me,  and  in  my  name,  and  awa^^^cd. 
to  my  use,  to  ask,  demand,  and  receive,  of  and  from  C.  D.,  of  [  ] 

the  sum  of  /[  ],  awarded  to  be  paid  to  me  by  the  award  of 

X.  Y.,  dated  the  [  ]  day  of  [  ],  a.  D.  [  ] ;  and 

also  the  sum  of  £[  ],  for  costs,  allowed  to  me  by  the  allocatur 

of  the  master,  pursuant  to  the  said  award,  and  under  and  by  virtue  of 
a  rule  of  her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  bearing 
date  the  [  ]  day  of  [  ],  a.  D.  [  ]  :  and  on  pay- 

ment thereof,  acquittances,  or  other  sufficient  discharges  for  the  same 
for  me,  and  in  my  name,  to  make,  seal,  and  deliver,  and  to  do  aU  other 

(m)  See  P.  IIL  ch.  6,  s.  3,  d.  1,  p.  to  the  proceedings  for  an  attachment ; 

598,  as  to  entitling  affidavits  for  an  P.  III.  ch.  7,  s.  2,  p.  620,  as  to  the 

attachment.  proceedings  for  a  rule  to  pay  the  sum 

in)  See  P.  IIL  ch.  6,  s.  2,  p.  592,  as  awarded. 
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lawful  acts  and  things  whatsoever  concerning  the  premises,  as  fully  in 
every  respect  as  I  myself  might  or  could  do,  if  I  were  personally  present 
And  I  hereby  ratify,  confirm,  and  allow  all  and  whatsoever  my  said 
attorney  shall  in  my  name  lawfully  do,  in  and  about  the  said  premises, 
by  virtue  of  these  presents.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  [  ]  day  of  [  ],  a.d.  [  ]  (o). 

A.  R  (L.&) 
Sealed,  signed,  and  delivered,  in 
the  presence  of  O.  P. 


CXVIIL 

In  the  Queen's  Bench. 

Monday,  the  [  ]  day  of  [  1 1864, 

in  the  27th  year  of  Queen  Victoria. 

Rule  nisi     « In  the  matter  of  the  a^bi-^      ^P^^  reading  the  rule  made  in  this 

for  an  at-     tration  between  A.  B.  and  I  "matter"  [or  "cause"],  on  the  [the  date 

tachment     q^  j)  >»  [^  if  the  reference  he  I  of  the  rule  making  the  agreement  or  order 

pl^^'ent  of  *^  *  ^*^'  "  A.  B.  V.  C.  D."]  j  ^f  referefice  a  rule  of  c(w*rtl  and  the  aUo- 

money  and  catur  of  E.  F.,  one  of  the  masters  of  this  court  thereon,  the  affidavit 

^^MtletL      ^^  ^'  ^'  b^^y^^  ^  award]^  and  the  award  thereto  annexed,  the 

affidavit  of  I.  K.,  and  the  affidavit  of  L.  M.  [stating  the  facts  necessary 

to  bring  the  party  into  contempt]  : — It  is  ordered,  that  "C.  D.,  in  the 

said  rule,  award,  and  affidavits  named"  [or  "the  defendant"],  upon 

notice  of  this  rule  to  be  given  to  himj  shall  upon  [the  day  when  catise  is 

to  be  shovm]  show  cause  why  a  writ  of  attachment  should  not  issue 

against  him  for  his  contempt  in  not  paying  the  several  sums  of  £[sum 

awarded]  and  £[amount  of  costs  taxed\  pursuant  to   the  said  rule, 

the  said  master^s  allocator,  and  the  said  award.    Upon  the  motion  of 

Mr.[  ](p). 

By  the  Court 


CXIX. 

In  the  Queen's  Bench. 

Friday,  the  [  ]  day  of  [  J  1864, 

in  the  27th  year  of  Queen  Victoria, 
Ruleabso-  "  In  the  matter  of  the  arbi- 1^  Upon  reading  the  rule  made  in  this 
lute  for  an    tration  between  A,  B.  and  ^*' matter    [or  «  cause"],    on   [daU  of  the 
attach-         c.    D."   [or  if  in  a  causCy  fnde  nisi\,  the  affidavit  of  N.  0.  and  the 
^on""-*  a""-      "  ^'  ^*  ^*  ^'  ■^*"-'  '  affidavit  of  P.  Q.  [the  affidaviU  in  answer], 

ment  of        and  upon  hearing  Mr.  A.,  of  counsel  for  "  the  said  A.  B.  in  the  said  rule, 
money  and 

costs  (o)  See  P.  III.  ch.  6,  s.  2,  p.  692,aB  (;>)  See  P.  III.  ch.  6,  s.  3,  d.  2, 

awaided.      to    the  demand  necessaiy  before  an      p.  602,  aH  to   the  rule  nid  for  ao 

attachment  attachment 
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named"  [or  "the  plaintiff"],  and  Mr.  B.,  of  counsel  for  "the  said  C.  D. 
in  the  said  rule  also  named"  [or  ^  the  defendant"]  :— It  is  ordered,  that 
a  writ  of  attachment  issue  against  "  the  said  C.  D."  [or  « the  defendant"], 
for  his  contempt  in  not  paying  the  several  sums  of  £  [sum  aivarded  as 
in  the  rule  nwi],  and  £  [taxed  costs  as  in  the  rule  nisi^  pursuant  to  the 
rule  made  in  this  "  matter  "  [or  "  cause  "],  on  [date  of  the  nile  making 
the  order  or  agreement  of  reference  a  rule  of  court]^  and  the  allocatur  of 
E.  F.,  one  of  th«  masters  of  this  court  thereon,  and  the  award  made 
between  the  parties  (q), 

Bv  the  Court. 


CXX. 
In  the  Queen's  Bench. 

Friday,  the  [  ]  day  of  [  ],  1864 

in  the  27th  year  of  Queen  Victoria. 

« In  the  matter  of  the  arbitra.\       ^P^^  ^^«  *^^  ™^^  °^^  ^^  ^"«  Rule  abeo- 
tration  between    A.    B.    and  I  "  matter  "  [or  «  cause  "],  on  [date  of  the  lute  for  an 
C,  or  [or  if  in  a  cause ''A.bJ  rule  nwi]  and   the  affidavit   of  S.  T.  Jae^J'iio 
V.  CD.]  J  [affidavit  of  service  of  ihe  nUe  nisi],  and  cause  bdng 

no  cause  being  shown  to  the  contijuy : — It  is  ordered  [continue  as  in  the  "hown. 
preceding  Form  to  the  end,  adding  at  the  conclusiwi  the  words,  ^  Upon 
the  motion  of  Mr.  [  ]."  ] 

By  the  Court 


CXXI. 
In  the  Common  Pleas. 

Upon  reading,  &&,  the  said  H.  W.  H.  (now  present  here  in  court)  is  Kule 
by  the  court  here  adjudged  in  contempt : — It  is  therefore  ordered,  that  adjudging 
the  said  H.  W,  H.  be  committed  to  the  custody  of  the  keeper  of  the  ^tSSiediii 
Queen's  Bench  Prison  for  the   contempt  aforesaid  ;  and  it  is  further  contempt 
ordered,  that  the  said  keeper,  or  his  deputy,  do  bring  the  said  H.  W.  H.  w^d  com* 
to  the  bar  of  tlus  oourt  on  the  25th  day  of  November  instant,  then  and  ™^    ^ 
there  to  receive  the  judgment  of  this  court  for  his  said  contempt  (r). 


CXXII. 

In  the  Common  Pleas. 

Upon  reading,  &c.,  the  said  H.  W.  H.  (now  present  here  in  court)  Rule 

being  brought  to  the  bar  of  the  court  by  the  keeper  of  the  Queen's  directmg 

imprison^ 

(q)  See  P.  III.    ch.  6,  s.  8,  d.  4,  (r)  See  R.  v.  Hemsworth,  8  C.  B. 

p.  608,  as  to  the  rule  absolute  for  an       745.     P.  III.  cb.  6,  s.  8,  d,  5,  p.  609, 
attachment.  as  to  proceedings  on  the  attachment. 
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ment  of 
party 
attached 
adjudged 
in  con- 
tempt. 


Prison,  in  pursuance  of  the  last-mentioned  rule,  is  by  the  court  here 
adjudged  in  contempt : — It  is  thereupon  ordered  that  Uie  said  H.  W.  H., 
for  the  contempt  aforesaid,  be  imprisoned  in  the  custody  of  the  keeper  of 
the  Queen's  Prison,  for  the  space  of  two  years  from  the  date  hereof  and 
that  the  said  H.  W.  H.  be  remanded  to  the  custody  of  the  said  keeper, 
to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment  («). 


Hule  nisi 
to  pay 
money  and 
costs  pur- 
suant to 
award. 


CXXIII. 

[This  Form  is  t/ie  same  as  Form  CXVIII.  for  the  rule  nisi/or  an  attach- 
Dient,  except  that  instead  of  the  vxyrds  between  **  show  cause  why  "  and  "  the 
several  sums,"  there  is  to  he  substituted  the  foUatcing] — he  should  not  pay 
**  to  the  siiid  A.  B.  in  the  said  rule,  award,  and  affidavits  named"  [or 
"  to  the  2)laintiff  "] ;  [and  there  is  to  be  added  just  before  the  teords,  "upon 
motion,"]  and  why  he  should  not  pay  the  costs  of  this  application^  to  be 
taxed  by  one  of  the  masters  (t). 


Rule  abso- 
lute for 
payment 
of  money 
and  costs 
awarded. 


CXXIV. 

[This  Form  is  the  same  as  the  rule  absolute  for  an  aUachmuU^  Forms 
CXIX,j  CXX,y  except  that  for  the  words  between  **  it  is  ordered  that  **  aiui 
"the  several  sums,"  there  are  to  be  substituted  the  words] — "the  said 
C.  D."  [or  "  the  defendant "]  do  pay  to  "  the  said  A.  B.''  [or  « the  plain- 
tifi"] ;  [and  there  is  to  be  added  the  clausey—ajid  it  is  further  ordered 
that  it  be  referred  to  one  of  the  masters  to  tax  the  costs  of  this  applica- 
tion ;  which  costs,  when  taxed,  shall  be  paid  by  "  the  said  C.  D."  [or  "the 
defendant"],  to  "  the  said  A.  B."  [or  "  the  plaintiff''],  hia  attorney,  or 
agent  (u)* 


cxxv* 

Judgment        [Copi/  the    special    case  and  proceed    thus] — "Afterwards,  on   the 
[  ]  day  of  [  ])  18    )  came  here  the  parties  aforesaid,  and 

the  court  is  of  opinion  that  [state  the  opinion  of  the  court  on  the  question 
or  questions  stated  in  the  case,  in  <Ae  affirmative  or  negative  as  the  case 
m^ay  be].  Therefore  it  is  considered  that  the  plaintiff  do  recover  against 
the  defendant  the  said  ^  [  ]and^[  ]  for  hia  costs  of  aoiU 


on  a 

Bpccial  case 
stated  by 
an  arbitra- 
tor when  a 
judgment 
has  been 
ordered 


(s)  See  R  v.  Hemsworth,  3  C.  B. 
746.  P»  in.  ch.  6,  B.  8,  d.  6,  p.  613, 
as  to  proceedings  on  the  attachment. 

(«)  See  P.  III.  ch.  7,  s.  %  p.  620,  as 
to  the  rule  nisi  to  pay  money  awarded. 


(u)  See  P.  in.  ch.  7,  s.  2,  p.  633,  as 
to  the  rule  absolute  to  pay  monej 
awarded. 

(x)  Reg.  Gen.,  JSTth  Nov*,  1854* 
Form  XV. 


PROCEEDINGS  ON  THE  AWARD.  835 

[In  the  margin  oppoaiU  the  words  **  Therefore  it  is  considered,  &c." 
write  "judgment  signed  the  [  ]  day  of  [  ],  18    ," 

inserting  the  day  of  siffninff  final  Jtidgment.'] 


CXXVI. 

[The  same  as  in  the  ordinary  cases  of  execution  on  a  judgment,  except  Writ  of 
that  instead  of  the  wnt  stating  the  money  to  he  levied  as  having  been  re-  ^^c'ltion 
covered  by  a  judgment^  and  omitting  ^  direction  to  levy  interest,  say"] —  matter  of 
£{  ],  which  by  an   "award"  [or  "certificate"],   dated  the  account  is 

[  ]  day  of  [  ],  18    ,  [daU  of  aioard  or  certificatel  made  ^^^^^  ^° 

"  by  E.  F.,  Esquire,  an  arbitrator  appointed  by  the  parties "  [or  "  by   cided  by 
E.  F.,  Esquire,  one  of  the  masters  [or  other  officer,  naming  his  office]  of  ^^^  arbitra- 
our  court  of  [  ],''  or  "  by  E.  F.,  Esquire,  the  judge  of  the  county  ^^^ j^^^^Jj^ 

court  of  [  ],"  [as  the  case  may  6e],  pursuant  to  the  third  section  of  Common 

the  Common  Law  Procedure  Act,  1854,  was  "  awarded^  [or  "certified  "]  Law  Pro- 
to  be  due  and  payable  from  the  said  C.  D.  to  ["  the  said  '*]  A.B.  [If  by  the  ^^^   135^^ 
award  or  certificate  costs  are  ordered  to  be  paid,  it  vnyuld  seem  that  the 
icrit  shovld  conclude  as  in  the  case  of  a  writ  of  execution,  when  the  court 
or  a  judge  decides  Tnatters  of  account  (y),  with  the  following  dause]^ 
"  together  with  certain  costs  in  the  said  award  [or  "  certificate "]  men- 
tioned, which  said  costs  were  afterwards,  on  the  [  ]  day  of 
[               118,  taxed  and  allowed  by  the  said  court  of  [  ],  at 
j6[                 ]."     [If  the  awa/rd  or  certificate  direct  ihat  interest  shall  be 
paid,  then  the  direction  to  levy  it  ma/y  be  thus],  "together  also  with 
interest  in  the  sum  of  J[                ]  at  the  rate  of  £[               ]  per  cent, 
from  the  said  [                ]  day  of  [                ],  18    ,"  [as  the  case  may  be, 
according  to  the  award  or  oertifieate]  (2). 


CXXVII. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  Writ  of 

and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  [  ,]  habeas 

greeting.    We  command  you  that  you  omit  not  by  reason  of  any  liberty  ^^^^ 

of  your  county,  but  that  you  enter  the  same,  and  without  delay  you  on  a  rule 

caose  A.  B.  to  have  possession  of  [here  describe  the  laoids  and  tenements  ^  deliver 

cu  in  the  rule  far  the  delivery  of  possession],  and  which  lands  and  tene-  ^fj^^^^"^ 

ments,  by  a  rule  of  our  Court  of  "  Queen's  Bench  **  [or  "Conmion  Pleas,*'  pursuant 

or  "  Exchequer  of  Pleas"]  dated  the  [  ]  day  of  [  ^  ^®    '  *^  t^  ^^ 

made  pursuant  to  the  sixteenth  section  of  the  Common  Law  Procedure  *^      ^^^* 

(y)  I^*   Gen.,    27th  Nov.,  1854,  amount  has  been  recovered  by  judg- 

Form  IX  ment.      See  Kendil  v,  Merrett,  25 

(2)  Form  126  (which  is  form  No.  10  L.  J.  C.  P.  251. 
of  the  forms  prepared  by  the  judges  (a)  Keg.   Gren.,   27th  Nov.    1854, 

in  Mkfa.  Vac.,  1854)  is  it  seems  wrong  Form  XYIL 
for  omitting  the  staiement  that  the 

8  H  2 
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Act,  1854,  E.  F.  [the  party  named  in  the  rule]  was  ordered  to  deliver 
possession  of  tx)  the  said  A.  £.,  and  in  what  manner  you  have  cxecnte^l 
this  our  writ  make  appear  to  us  [or  in  Common  Pleas,  •*  to  our  Justices," 
or  in  Excheqmr,  "  to  the  Barons  of  our  Exchequer "],  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you  there  then  this 
writ. 

Witness  [  ]  at  Westminster,  this  [  ]  day  of  [  ], 

in  the  year  of  our  Lord  [  ]. 


Kule  to 
allow 
motion  to 
set  aside 
award  and 
to  draw  up 
rule  em- 
bodying 
order  of 
reference 
nunc  pro 
tunc. 


CXXVIIL 

In  the  Queen's  Bench. 

Upon,  &c.,  &c.  It  is  ordered  tliat  the  plaintiff  be  at  liberty  to  move 
during  the  present  term  to  set  aside  the  award  in  this  cause  ;  and  in  the 
event  of  this  court  granting  a  rule,  that  the  same  may  be  drawn  up  and 
bear  date  as  of  Wednesday,  the  7th  day  of  May  in  Easter  Term  last  past. 
And  it  is  further  ordered,  that  the  defendants,  or  their  attorney,  do 
make  the  order  of  reference  in  this  cause  a  rule  of  court,  and  that  the 
same  bear  date  as  of  the  last-mentioned  day  (6). 


CXXIX. 

In  the  Queen's  Bench. 

Monday,  the  [  ]  day  of  [  ],  1864, 

in  the  27th  year  of  Queen  Victoria. 
Rule  nisi     [When  the  reference  m  not  in^     Upon  reading  the  rule  made  in  this 
forgetting    a  catise,  entitle  it]  "In  the    «< matter**  [or   ** cause"],  on  [date  of  the 

TJ^       T^""    ^/   *^^  ^^'^"'1''?  [rule  Tnaking  the  agreement  or  order  of  re- 
award.         between  A.   B.  and  C.  D."  )  .   _         ^  ,     /^        .-.    ..       « ,     ..     . 

rrrri      *i.       x  •«  -^  ^  f  ference  a  nUe  of  court  u  the  affidavit  oi 

[When  the  refereTvce  %s  %n  a   y'*^**'^  »•  '«*^  ^    w^ivj,  wixc  muI^xa.^x^, 

cause,  head  the  ride  merely    E.  F.  [verifying  the  award  or  copyl  and 

« A.  B.  V.  C.  D."]  J  "the   award"    [or    "the    copy    of    the 

award  "]  "  thereunto  annexed  "  [or  "  therein  mentioned  "],  the  affidavit 

of  G.  H.,  and  the  affidavit  of  I.  K.  [affidavits  as  to  facts,  if  any]  : — It  u 

ordered,  that  "  C.  D.,  in  the  said  rule,  award,  and  affidavits  mentioned  ** 

[or  "  the  defendant  '*],  upon  notice  of  this  rule  to  be  given  to  him  or  his 

attorney,  shall  upon  [day  when  cause  is  to  he  shown]  show  cause  why 

the  award  made  between  the  parties  should  not  be  set  aside  on  the 

ibllowing  grounds : — First  [here   state   the   grounds  specifically]  :  and 

that  in  the  meantime  proceedings  be  stayed.     Upon  the  motion  of 

Mr.  [  ]  (c). 

By  the  Court. 


(5)  See  Bottomley  v,  Buckley,  4  D. 
.&  L.  167. 


(c)  See  P.  in.  ch.  9, 1.  6,  p.  679,  as 
to  the  rule  nisi  to  set  aside  an  sward. 
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CXXX. 
In  the  Queen's  Bench. 

Thursday,  the  [  ]  day  of  [  ],  1864, 

in  the  27th  year  of  Queen  Victoria. 

"In  the  matter  of  the  arbi-  .      ^P^'^  '«^^^^'  ^^«  "^«  ^^^  ^  ^^  lute^o^' 
tration  between  A.  B.  and  ;  "  flatter "   [or  « cause "],  on  [date  of  the  getting 
C.  D."  [or  when  the  reference  ,  nUe  nieilf  the  affidavit  of  L.  M.  and  the  aside  an 
M  in  a  cause,  "  A.  B.  v.  C.  j  affidavit  of  N.  O.  [the  affidaviU  in  answer,  award. 

*  •'  y  if  any],  and  upon  heaiing  Mr.  [  ], 

of  counsel  for  "C.  D.  in  the  said  rule  named**  [or  "the  defendant*'], 
and  Mr.  [  ],  of  counsel  for  "  A.  B.  in  the  said  rule  also  named  *' 

[or  "the  plaintiff**]  : — ^It  is  oi*dered  that  the  award  made  between  the 
parties  be  set  aside  {d). 

By  the  Court. 


CXXXI. 

[Entitle  this  rule  as  in  the  preceding  Form.'] 

Upon  reading  the  rule  made  in  this  "  matter**  [or  "  cause  *'],  on  [date  Btile  abso- 

of  the  rule  nisi\,  the  affidavit  of  Q.  R,  [affidavit  of  service  of  nde  nisi],  1^|® 'or 

and  no   cause  being  shown  to   the  contrary  : — It  is  ordered  that  the  agide  an 

award  made  between  the  parties  be  set  aside.      Upon  the  motion  of  award,  no 

Mr.  [  ].  ?*V«® 

»•  J  being 

shown. 


CXXXII. 

[Cwnmence  as  in  Form  CXIX.] — It  is  ordered,  that  "  the  matters  of  Rule  re 

the  said  award**  [or  some  special  matter]  be  referred  back  to  the  said  '®"^^ 

arbitrator  for  his  reconsideration  and  determination  [if  the  award  needs  back  to 

amendment,  say,  instead,  "  that  the  awai*d  of  the  arbitrator  in  the  said  arbitrator, 
rule  mentioned  be  referred  back  to  the  said  arbitrator,  to  reconsider  and 
amend  the  same  if  he  shall  think  fit*']  (e). 


CXXXIII. 

In  Chancery. 

In  the  matter  of  an  arbitration  between 
J.  n.,  S.  B.  and  J.  G.,  and  the  N.  S. 
Railway  Company. 
Take  notice,  that   this  Honourable  Court  will  be  moved  before  his  Notice  of 
Honour  Vice-Cliancellor  Knight  Bruce,  on  Wednesday,  the  23rd  day  of  ^f^J^^ 

(d)  See  P.  HI.  oh.  9,  h.  7,  p.  688,  (e)  See  P.  II.  ch.  10,  p.  461,  as  to 

as  to  the  rule  absolute  to  set  aside  an      referring  the  award  back, 
award. 
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award  in 
Chancery. 


December  instant,  or  so  soon  after  as  counsel  can  be  heard,  by  Mr.  B. 
and  Mr.  M.  on  behalf  of  the  N.  S.  Railway  Company,  that  the  award 
made  by  Mr.  A.  L.  B.,  and  dated  the  29th  day  of  November  now  last 
past,  may  bo  set  aside.  And  take  notice,  tliat  the  said  N.  S.  Railway 
Company  will,  in  support  of  such  motion,  read  the  following  affidavits 
filed  in  this  matter,  namely,  the  affidavit  of  W.  K,,  sworn  on  the  3rd 
day  of  December  instant,  and  filed  on  the  same  day ;  the  affidavit  of 
C.  F.,  sworn  on  the  4th  day  of  December  instant ;  the  affidavits  of 
G.  A.  M'D.,  J.  H.  S.,  8.  W.,  and  H.  W.,  all  sworn  on  the  6th  day  of 
December  instant ;  another  affidavit  of  the  said  G.  A.  M^D.,  and  also 
another  affidavit  of  the  said  J.  H.  S.,  both  sworn  on  the  7th  day  of 
December  instant;  another  affidavit  of  the  said  W.  K.,  and  the  affidavit 
of  J.  F.  S.,  both  sworn  on  the  dth  day  of  Decemlier  instant ;  all  which 
said  affidavits,  with  the  exception  of  the  fii^t-mentioned  affidavit  of  the 
said  W.  K.,  were  respectively  file<l  on  the  said  8th  day  of  December 
instant. 

Dated  this  17th  day  of  December,  1847. 

Yours,  &c., 

K.&S. 
Solicitors  to  the  N.  S.  Railway  Company. 

To  the  above  J.  H.,  S.  B.  and  J  Q. 


CXXXIV. 

Vice-Chancellor  Knight  Bruce, 

Wednesday,  the  24th  day  of  November,  1847. 


Order  nisi     In  the  matter  of  the  subnussions 
to  set  aside  to  arbitration  of  Benjamin  Vallack 


award 
Tintler  the 
Ijamlfl 
Claiiso.1 

Act. 


) 


Upon  motion  this  day  made 
imto  this  court  by  Mr.  Bomul- 
dell  Palmer,  of  counsel  for  the 
al>ove-named  Benjamin  Vallack 
Elliot,  it  was  alleged,  that  by 
an  order  made  in  these  matters, 
dated  the  17th  day  of  November, 
1847,  it  was,  upon  the  proJnction 
of    a  submission    to    arbitratioD, 


Elliot,  of  Plymouth,  in  the  Coiuity 
of  Devon,  Gentleman,  and  the 
South  Devon  Railway  Company. 

And  in  the  matter  of  "  Tlie  South 
Devon  Railway  Act,  1844,"  and  of 
"  The  South  Devon  Railway  Act, 
Amendment  and  Branches,  1846  ;" 
and  of  "  The  Lands  Clau?*es  Con- 
solidation Act,"  1845. 

bearing  date  the  15th  day  of  July,  1847,  and  signed  by  William  Carr, 
secretary  to  the  South  Devon  Railway  Company,  as  by  affidavit  ap- 
peared, and  a  submission  to  arbitration,  bearing  date  Flymoath, 
August  21,  1847,  and  signed  by  Benjamin  Vallack  Elliot,  as  by 
affidavit  also  appeared,  Ordered,  that  the  said  two  several  submissions 
should  be  made  an  order  of  this  court,  and  be  observed  and  peif  onned 
by  all  parties  thereto,  according  to  the  tenor  and  true  meaning  thereof: 
that  Edward  Driver  and  Robert  Dymond  were  the  arbitrators  named  in 
such  submiasionR,  who  appointed  James  Marmont  the  umj^ire,  pareuant 
to  the  act  of  parliament  in  that  case  made  and  provided :  that  the  said 
James  Marmont  made  his  award  in  writing,  bearing  date  the  23id  clay 
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of  September,  1847 ;  that  the  said  Benjamin  Vallack  Elliot  is  advised 
that  the  same  ought  to  be  set  aside  on  the  following  grounds  (  f)  : — First, 
that  the  arbitrators  and  iimpire  re8p2ctively  are  not  indifferent  and  dis- 
interested persons  with  respect  to  the  subject  of  the  award  ;  secondly, 
that  the  proceedings  of  the  said  arbitrators  and  umpire  were  irregular 
in  respect  of  the  matters  stated  in  the  affidavits  hereinafter  mentioned  : 
and  thirdly,  that  the  said  award  is  inconsistent  with  a  certain  memo- 
randum in  writing  under  the  hands  of  the  said  arbitrators  and  umpire, 
delivered  by  them  together  with  the  said  award,  and  bearing  even  date 
therewith,  and  is  thereby  shown  to  be  erroneous.  It  was  therefore 
prayed  that  the  said  South  Devon  Railway  Company  may,  on  the  20th 
day  of  January  next,  show  cause  why  the  said  award  should  not  be  set 
aside  :  Whereupon,  and  upon  hearing  the  said  order,  the  said  award 
and  the  copy  memorandum  annexed  thereto,  an  affidavit  of  the  said  Ben- 
jamin Vallack  Elliot,  and  an  affidavit  of  John  KeUy,  read,  and  what  was 
alleged  by  the  counsel  for  the  said  Benjamin  Vallack  Elliot : — ^This  Court 
doth  order,  that  the  said  award  be  set  aside,  unless  the  said  South  Devon 
Railway  Company  do,  on  or  before  the  27th  day  of  January  next,  show 
unto  this  court  good  cause  to  the  contrary  (gr). 

(/)  The  registrar  had  some  doubts  {g)  Reff.  Lib.  A.   1847,  foL   885, 

as  to  stating  the  grounds  on  the  face  F.  R.  B.   oee  P.  HI.  ch.  11,  s.  8, p.  711, 

of  the  order,  but  they  were  inserted  at  where  the  oircnmBtanoes  under  which 

the  particular  request  of  the  parties.  this  order  was  made  are  stated. 


1 
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APPENDIX  OF  STATUTES 

RELATING  TO  ARBITRATION. 


9  &  10  Will.  III.  c.  15.  9  &  lo  Wn.u 

III.  V.  15. 

An  Act  for  determining  differences  by  Arbitration, 

S.  1.  Whereas  it  hath  been  found  by  experience,  that  references  made  by 
rale  of  court  have  contributed  much  to  the  ease  of  the  subject,  in  the  determin- 
ing of  controversies,  because  the  parties  become  thereby  obliged  to  submit  to 
the  award  of  the  arbitrators,  under  the  penalty  of  imprisonment  for  their  con- 
tempt, in  case  they  refuse  submission  :  now  for  promoting  trade,  and  rendering 
the  award  of  arbitrators  the  more  effectual  in  all  cases  for  the  final  determina- 
tion of  controversies  referred  to  them  by  merchants  and  traders,  or  others, 
concerning  matters  of  account  or  trade,  or  other  matters  ;  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  commons,  in  parliament  assembled,  and 
by  authority  of  the  same  :  that  from  and  after  the  11th  day  of  May,  which  shall  Merchnntii 
be  in  the  year  of  our  Lord,  1698,  it  shall  and  may  be  lawful  for  all  merchants  ^^  ^e^^"' 
and  traders,  and  others  desiring  to  end  any  controversy,  suit,  or  quarrel,  con-  siring  to 
troversies,  suits,  or  quarrels,  for  which  there  is  no  other  remedy  but  by  personal  end  contro- 
action,  or  suit  in  equity,  by  arbitration,  to  agree  that  their  submission  of  their  ^^l^^^^^ 
suit  to  the  aT!0ird  or  umpirage  of  any  person  or  persons  should  be  made  a  rule  may^me 
of  any  of  his  Majesty's  courts  of  record,  which  the  parties  shall  choose  ;  and  to  their  nub- 
insert  such  their  agreement  in  their  submission,  or  the  condition  of  the  bond  miasion  of 
or  promise,  whereby  they  oblige  themselves  respectively  to  submit  to  the  award  J^®  "Ij!JJj*  f 
or  umpirage  of  any  person  or  persons ;  which  agreement  being  so  made  and  ^^  peraon. 
inserted  in  their  submission  or  promise,  or  condition  of  their  respective  bonds,  Agreemont 
bhall  or  may,  upon  producing  an  affidavit  thereof,  made  by  the  witnesses  there-  so  mode  to 
unto,  or  any  one  of  them,  in  the  court  of  which  the  same  is  agreed  to  be  made  |)e  inserted 
a  rule,  and  reading  and  filing  the  said  affidavit  in  court,  be  entered  of  record  j^iuion  Ibc' 
in  such  court :  and  a  rule  shall  thereupon  be  made  by  the  said  court,  that  the  parties  to  lie 
parties  shall  submit  to,  and  finally  be  concluded  by,  the  arbitration  or  umpirage  finally  con- 
which  shall  be  made  concerning  them  by  the  arbitrators  or  umpire  pursuant  to  eluded  by 
such  submission  :  and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  >J*charbitra- 
the  party  neglecting  or  refusing  to  perform  and  execute  the  same,  or  any  part  ,  . 
thereof,  shall  be  subject  to  all  the  penalties  of  contemning  a  rule  of  court,  iSt^o- 
when  he  is  a  suitor  or  defendant  in  such  court :  and  the  court  on  motion  shall  dienco  party 
issue  process  accordingly ;  which  process  shall  not  be  stopped  or  delayed  in  its  neglecting 
execution  by  any  order,  rule,  command,  or  process,  of  any  other  court  either  of  TOna^y*&c 
law  or  equity  ;  unless  it  shall  be  made  appear  on  oath  to  such  court,  that  the  unless' 
arbitrators  or  imipire  misbehaved  themselves,  and  that  such  award,  arbitration,  arbitrators 
or  imipirage,  was  procured  by  corruption,  or  other  undue  means.  misbehaved 

S.  2.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  any  arbitra-  themselves, 

tion  or  umpirage  procured  by  corruption,  or  undue  means,  shall  be  judged  and  ^?7?^^^{ 
esteemed  void,  and  of  none  effect,  and  accordingly  be  set  aside  by  any  court         tration 
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9  &  10  Will,  of  law  or  equity  :  so  as  complaint  of  such  corrapiion  or  undue  practice  be  made 

III.  c.  15.  in  the  court,  where  the  rule  is  made  for  submission  to   such  arbitration  or 

— j-J T —  umpirage,  before  the  last  day  of  the  next  term  after  such  arbitration  or  umpirage 

may'bo^sot  ro*cle  and  published  to  the  parties  ;  anything  in  this  act  contained  to  the  con- 

aside,  &c.  trary  notwithstaudinf". 


ACTS  CONCERNING  MASTERS  AND  WORKMEN. 

5  Geo.  IV.  5  Gzo.  IV.  c.  96. 

c.  96. 

An  Act  to  consolidate  and  amend  the  Lmcs  relative  to  ths  ArhiiraHon  of 
Disputes  between  Masters  and  Workmen,  \^\st  June,  1824.] 

S.  1.  AVhereas  it  is  expedient  that  the  laws  relative  to  the  arbitration  of  disputes 
between  masters  and  workmen  should  be  consolidated  and  amended,  and  one 
general  law  made  applicable  to  every  description  of  trade  and  manufacture ;  be 
it  therefore  enacted  by  the  King*s  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and 
after  the  passing  of  this  Act,  so  much  of  a  certain  Act  passed  in  the  parliament 
S  O.  2  (I.),  ID  of  Ireland,  in  the  third  year  of  Eling  George  the  Second,  intituled,  *' An  Act 
^^^'  to    prevent   unlawful  combinations  of    workmen,   ariifioert    and  labourers 

employed  in  the  several  trades  and  manufactures  of  this  kingdom,  and  for 
the  better  payment  of  their  wages ;  as  also  to  prevent  abutes  in  making  of 
bricks,  and  to  ascertain  their  diTnensions,"  as  rdates  to  the  dednon  of  dis- 
putes as  therein  mentioned  ;  also  a  certain  other  act  passed  in  the  thizty-ninth 
89  dc  40  0.  s,  and  fortieth  years  of  King  George  the  Third,  intituled,  "  An  Act  for  settling 
^'  ^'  disputes  which  may  arise  between  masters   and  workmen  engaged   in  the 

cotton  manufacture  in  that  part  of  Great  Britain  called  England  ;"  alao  a  cer- 
tain other  Act  passed  in  the  thirty-ninth  and  fortieth  years  of  King  George  the 
39  A  40  O.  3,   Third,  Intituled  **  An  Act  to  repeal  an  Act  passed  in  the  laat  Session  of  Par. 
c*  106.  liament,  intituled, '  An  Act  to  prevent  unlawful  combinations  of  workmen,'  and 

to  substitute  other  provinons  in  lieu  thereof  ;"  also  a  certain  other  act  paased 
41  0.  8.  in  the  forty-first  year  of  Elug  George  the  Third,  intituled  *' An  Act  to  amend 

c.  88.  10  much  of  an  Act  passed  in  the  tlurty-ninth  and  fortieth  years  of  the  reign 

of  his  present  Majesty,  intituled  '  An  Act  to  repeal  an  Act  passed  in  the  last 
session  of  Parliament,  intituled,  "  An  Act  to  prevent  unlawful  combinations 
of  workmen,"  and  to  substitute  other  provisions  in  lieu  thereof,'  as  relates  to 
the  forms  of  convictions  therein  referred  to  :**  also  a  certain  ot^er  Act  passed 
48  G.  3,  in  the  forty-third  year  of  King  G«orge  the  Third,  intituled,  "  An  Act  for  pre- 

c.  161.  venting  and  settling  disputes  which  may  arise  between  nuksters  and  weavers 

engaged  in  the  cotton  manufacture  in   Scotland,  and  persons  emploved  by 
such  weavers,  and  persons  engaged  in   ornamenting  cotton  goods  by  the 
44  O.  3,  needle ;"  also  a  certain  other  Act  passed  in  the  forty-fourth  year  of  King  George 

c.  87.  the  Third,  intituled,  "  An  Act  to  amend  an  Act  passed  in  the  thirty-nmth  and 

fortieth  years  of  his  present  Majesty,  intituled,  '  An  Act  for  settling  disputes 
that  may  arise  between  masters  and  workmen  engaged  in  the  cotton  manufac- 
ture in  that  part  of  Great  Britain  called  England  ; ' "  and  also  a  certain  other 
53  G.  3,  Act  passed  in  the  fifty-third  year  of  George  the  Third,  intituled,  "  An  Act  for 

c-  "f^-  the  better  regulation  of  the  cotton  trade  in  Ireland,"  shall  be  and  the  same  are 

Itcpoalod.       hereby  repealed ;  save  and  except  in  as  far  as  the  same  may  have  repealed  any 

prior  Acts  or  enactments. 

Enumora*  S.  2.  And  be  it  further  enacted.  That  the  following  subjects  of  dispute  arisang 

tion  of  tho      between  masters  and  workmen,  or  between  workmen  and  those  employed  by 

dilute  tliat  ^^^f  ^  '^y  trade  or  manufacture  in  any  part  of  Great  Britain  and  Irelaiid, 

may  bo  may  be  settled  and  adjusted  in  manner  hereafter  mentioned  ;  that  is  to  aay, 

roforrcd.         disagreements  respecting  the  price  to  be  paid  for  work  done,  or  in  the  oourae 

of  £ding  done,  whether  such  disputes  shall  happen  or  arise  between  than 

respecting  the  payment  of  wages  as  agreed  upon,  or  the  hours  of  work  aa 

agreed  upon,  or  any  injury  or  damage  done  or  alleged  to  have  been  done  to 

the  work,  or  respecting  any  delay  or  supposed  delay  in  finishing  the  work,  or 

the  cot  fintfthing  the  work  in  a  good  and  workmanlike  manner^  or  according 
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to  any  contract,  or  to  bad  materials  ;  cases  where  the  workmen  are  to  be  em- 
ployed to  work  any  new  pattern  which  shall  require  them  to  purchase  any  new 
implements  of  manufacture,  or  to  make  any  alteration  upon  the  old  imple- 
ments for  the  working  thereof,  and  the  masters  and  workmen  cannot  agree 
upon  the  compensation  to  be  made  to  such  workmen  for  or  in  respect  thereof  ; 
disputes  respecting  the  length,  breadth,  or  quality  of  pieces  of  goods,  or,  in  the 
case  of  cotton  manufacture,  the  yarn  thereof,  or  the  quantity  and  quality  of 
the  wool  thereof  ;  disputes  respecting  the  wages  or  compensation  to  be  paid 
for  pieces  of  goods  that  are  made  of  any  great  or  extraordinary  length ;  dis- 
pute in  the  cotton  manufacture  respecting  the  manufacture  of  cravats,  shawls, 
policat,  romal,  and  other  handkerchiefs,  and  the  number  to  be  contained  in 
one  piece  of  such  handkerchiefs ;  disputes  arising  out  of,  for,  or  touching  the 
particalar  trade  or  manufacture,  or  contracts  relative  thereto,  which  cannot  be 
otherwise  mutually  adjusted  and  settled ;  disputes  between  masters  and 
p^ons  engaged  in  sizing  or  ornamenting  goods  :  but  nothing  in  this  Act  con- 
tained shall  authorize  any  justice  or  justices  acting  as  hereinafter  mentioned  to 
establish  a  rate  of  wages  or  price  of  labour  or  workmanship  at  which  the 
workmen  shall  in  future  be  paid,  uuless  with  the  mutual  consent  of  both 
master  and  workman  :  Provided  always,  that  all  complaints  by  any  workman 
as  to  bad  materials  shall  be  made  within  three  weeks  of  his  receiving  the  same  ; 
and  all  complaints  arising  from  any  other  cause  shall  be  made  within  six  days 
after  such  cause  of  complaint  shall  arise. 

S.  3  And  be  it  further  enacted,  That  whenever  such  subjects  of  dispute 
shall  arise  as  aforesaid,  it  lAiail  be  lawfid  for  the  master  and  workman,  or 
either  of  them,  to  demand  and  have  an  arbitration  or  reference  thereof  in 
manner  following  ;  that  is  to  say,  where  the  party  complaining  and  the  party 
complained  of  shidl  come  before  or  agree  by  any  writing  under  their  hands  to 
abide  by  the  determination  of  any  justice  of  tne  peace  or  magistrate  of  any 
county,  riding,  division,  stewartry,  barony,  city,  burgh,  town,  or  place  within 
which  the  parties  reside,  it  shall  and  may  be  lawful  for  such  justice  of  the 
peace  or  magistrate  to  hear  and  finally  determine,  in  a  summary  manner,  the 
matter  in  dSspute  between  such  parties  ;  but  if  such  party  shall  not  come 
before  or  so  agree  to  abide  by  the  determinatioii  of  such  justice  of  the  peace  or 
magistrate,  then  it  shall  be  lawful  for  any  such  justice  or  mflgistrate,  and  such 
justice  of  the  peace  or  magistrate  is  hereby  required,  on  complaint  made  before 
him,  and  prooi  by  the  examination  of  the  party  making  such  complaint,  that 
application  has  been  made  to  the  person  or  persons  against  whom  such  cause 
of  complaint  has  arisen,  or  his,  her,  or  their  agent  or  agents,  if  such  dispute 
has  arisen  with  such  agent  or  agents,  to  settle  such  dispute,  and  that  the  same 
has  not  been  settled  upon  such  complaint  being  made,  or  where  the  dispute 
relates  to  a  bad  wurp,  that  such  cause  of  complaint  has  not  been  done  away 
with  within  forty-eight  hours  after  such  application,  to  summon  before  him 
such  person  or  persons,  or  agent  or  agents,  on  some  day  not  exceeding  three 
days,  exclusive  of  Sunday,  after  the  making  such  complaint,  giving  notice  to 
the  person  making  such  complaint  of  the  time  and  place  appointed  in  such 
summons  for  the  attendance  of  such  person  or  persons,  agent  or  agents,  as 
aforesaid  ;  and  if  at  such  time  and  place  the  person  or  persons  so  sunmioned 
shall  not  appear  by  himself,  herself,  or  themselves,  or  send  some  person  on  his, 
her,  or  their  behalf,  to  settle  such  dispute,  or  appearing  shall  not  do  away  such 
cause  of  complaint,  then  and  in  such  case  it  shaU  be  lawful  for  such  justice, 
and  he  is  hereby  required,  at  the  request  of  either  of  such  parties,  to  nominate 
arbitrators  or  referees  for  settling  the  matters  in  dispute  ;  and  such  justice  shall 
then  and  there  at  such  meeting  propose  not  less  than  four  nor  more  than  six 
persons,  one  half  of  whom  shall  be  master  manufacturers,  or  agents  or  foremen 
of  some  master  manufacturer,  and  the  other  half  of  whom  shall  be  workmen 
in  such  manufacture  ;  such  respective  persons  residing  in  or  near  to  the  place 
where  such  disputes  shall  have  arisen  ;  out  of  which  master  manufacturers, 
agents,  or  foremen,  the  master  engaged  in  such  dispute,  or  his  agent,  shall 
choose  one,  and  out  of  which  workmen  so  proposed  the  workman  or  his  agent 
shall  choose  another,  who  shall  have  full  power  to  hear  and  finally  determine 
such  dispute. 

S.  4.  And  be  it  further  enacted.  That  in  case  any  or  either  of  the  persons  so 
proposed  by  any  such  justice  shall  refuse  or  delay  to  accept  such  arbitration, 
or  accepting  shall  not  act  therein,  within  two  days  after  such  nomination,  the 
justice  shall  proceed  to   name  another  or  other   persons   of  the  description 
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aforesaid,  in  the  room  of  the  person  so  refusing  as  aforesaid  to  be  arbitrator  or 
arbitrators  in  the  place  of  any  such  arbitrator  or  arbitrators  so  refusing  or 
delaying  to  accept,  or  who  shall  not  act ;  and  in  every  case  of  a  second 
nomination  the  arbitrators  shall  meet  within  twenty-four  hours  after  the  appli- 
cation for  the  same,  and  at  the  same  place  at  which  the  meeting  of  the  referees 
first  named  was  appointed,  or  at  some  other  convenient  place,  as  the  justice 
may  appoint ;  and  the  expense  of  every  such  application  for  the  appointment 
of  a  second  referee  shall  be  borne  and  defrayed  by  the  party  through  whose 
default,  or  the  default  of  whose  referee,  such  application  is  rendered  neoeasaiy ; 
and  the  justice  making  such  second  appointment  shall  certify  the  same  in  tiie 
form  for  that  purpose  hereafter  set  forth,  or  in  some  other  form  to  the  like 
effect ;  and  in  every  case  where  a  second  arbitrator  shall  be  appointed  as  afore- 
said,  and  such  second  arbitrator  shall  not  attend  at  the  same  time  and  place 
appK>inted  for  settling  the  matters  in  dispute,  it  shall  be  lawful  for  the  other 
arbitrator,  at  such  time  and  place,  to  proceed  by  himself  to  the  hearing  and 
determining  of  the  same  matters  in  dispute  ;  and  in  such  case  the  award  of 
such  sole  arbitrator  shall  be  final  and  conclusive  as  to  all  matters  in  diiqmte 
submitted  to  such  arbitrator,  without  being  subject  to  review,  appeal,  or  sus- 
pension. 

S.  5.  And  be  it  further  enacted,  That  the  arbitrators  or  referees  being  so 
nominated  as  aforesaid,  the  said  justice  shall  thereupon  appoint  a  place  of 
meeting  according  to  the  directions  of  this  Act,  and  also  a  day  for  the  meeting, 
notice  of  which  nomination,  and  of  the  day  of  meeting,  shall  thereupon  be 
given  by  such  justice  to  the  persons  so  nominated  arbitrators  or  referees,  and 
to  any  party  to  any  such  dispute,  who  may  not  have  attended  the  meeting 
before  such  justice  as  aforesaid  ;  which  appointment  shall  be  by  such  justice 
certified  in  the  form  following,  or  in  some  other  form  to  the  like  effect ;  That 
is  to  say, 

"  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for 

,  do  hereby  certify.  That  0.  D.  and  E.  F.  are 
duly  nominated  referees  to  settle  the  matters  in  (Uff erence  between  6.  H.  of 

master  manufacturer  [or  agent  or  foreman,  aa  t^ 
case  may  he],  and  I.  K.  of  weaver  [or  otherwtM,  at  the 

ca^e  may  he^,  pursuant  to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his 
present  Majesty ;  and  that  the  said  referees  are  hereby  directed  to  meet  at 

on  the  day  of 

at  of  the  clock  in  the  forenoon  [or  afternoon,  cu  ike 

ease  may  he\ 

**  A.  B." 

"  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for  ,  do 

hereby  certify  that  the  above-named  C.  D.  and  E.  F.  [or  one  of  them,  ae  the 
case  may  be]  having  refused  or  delayed  to  act  in  the  above-mentioned  reference, 
Ti.  M.  and  N.  O.  [or  L.  M.  otUy,  as  the  case  may  be]  are  [or  is]  by  me  duly 
nominated  referees  [or  referee],  together  with  the  above-named  C.  D.  [or  £.  F.], 
to  settle  the  matters  in  difference  between  the  above-named  6.  H.  and  I.  K.  ; 
and  the  said  C.  D.  or  E.  F.,  together  with  the  said  L.  M.  [or  the  said  I.  M.  or 
N.  O.  as  the  case  may  be],  are  directed  to  meet  at  the  place  above-mentioned, 
on  tile  day  of  in  the  year 

of  our  Lord  at  of  the  dodL  in 

the  forenoon  [or  afternoon,  as  the  case  may  bc\ 

"A.  R" 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and  examine  the  parlies 
and  their  witnesses,  and  determine  such  dispute  within  two  days  after  6i;ch 
nomination,  exclusive  of  Sundays  ;  and  the  determination  of  sudi  arbitrators 
shall  be  final  and  conclusive. 

S.  6.  And  be  it  further  enacted,  That  in  all  cases  where  complaints  are 
made  respecting  bad  warps  or  utensils  by  workmen,  the  place  of  meeting  of 
the  referees  shsll  be  at  or  as  near  as  may  be  to  the  place  where  the  work  tshall 
be  carrying  on,  and  in  all  other  cases  at  or  as  near  as  may  be  to  the  place  or 
places  where  the  work  has  been  given  out. 

S.  7.  Provided  also,  and  be  it  further  enacted.  That  if  any  person  8o  com- 
plaining OS  aforesaid  shall  not  attend,  or  send  some  person  on  his  or  her  liehalf 
at  the  time  and  place  appointed  by  sach  justice  of  the  peace,  for  the  purpose 
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of  naming  such  persons  as  aforesaid,  such  person  shall  not  in  such  case  be 
entitled  to  the  benefit  of  this  Act ;  and  if  any  person  against  whom  any  such 
complaint  shall  have  been  made  a<)  aforesaid  shall  not  attend,  or  send  some 
person  on  his  or  her  behalf,  the  justice  of  the  peace  shall  thereupon  nominate 
a  person  for  him  out  of  such  persons  so  proposed  as  aforesaid. 

S.  8.  And  be  it  further  enacted,  that  the  said  arbitrators  and  referees  shall 
meet  at  the  time  and  place  fixed  by  the  justice  of  the  peace  by  whom  such 
referees  were  appointed,  and  shall,  by  inspection  of  the  work  in  regard  to 
which  the  dispute  may  have  arisen,  by  hearing  and  examining  the  parties,  or 
any  other  persons  on  their  behalf,  or  that  attend  to  give  evidence  respecting 
the  matters  in  dispute,  upon  oath  (which  the  said  arbitrators  and  referees  are 
hereby  empowered  to  administer),  or  otherwise,  or  by  otherwise  ascertaining 
the  true  state  of  the  case,  in  such  manner  as  to  such  arbitrators  and  referees 
shall  appear  necessary,  proceed  to  determine  the  matter  or  matters  in  dispute 
referred  to  them  ;  and  the  award  to  be  made  by  such  arbitrators  and  referees 
shall  be  final  and  conclusive  between  the  parties  "without  being  subject  to 
review  or  challenge  by  any  court  or  authority  whatsoever. 

S.  9.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  arbitrator  or 
arbitrators,  referee  or  referees,  and  he  or  they  are  hereby  authorized  and  required 
at  the  request  in  writing  of  any  of  the  parties,  to  issue  his  or  their  summons  to 
any  witness  or  witnesses  to  appear  and  give  evidence  before  such  arbitrator  or 
arbitrators,  referee  or  referees,  at  the  time  and  place  appointed  for  hearing  and 
determining  any  such  dispute,  and  which  time  and  place  shall  be  specified  in 
such  summons  :  and  if  any  person,  so  summoned  to  appear  as  a  witness  as 
aforesaid,  shall  not  appear  before  such  arbitrator  or  arbitrators,  referee  or 
referees,  at  the  time  and  place  specified  in  such  simimons,  or  offer  some  reason> 
able  excuse  for  default,  or  ai>pearing  according  to  such  sunmions  shall  not 
submit  to  be  examined  as  a  witness,  and  give  his  evidence  before  such  arbitrator 
or  arbitrators,  referee  or  referees,  touching  the  matter  of  such  dispute,  then  and 
in  every  such  case  it  shall  be  lawful  for  any  one  or  more  of  his  Majesty's 
justices  of  the  peace  acting  in  and  for  the  county,  stewartry,  riding,  division, 
barony,  city,  burgh,  town,  or  place,  where  such  dispute  shall  have  arisen,  and 
they  are  hereby  authorized  (proof  on  oath,  in  the  case  of  any  person  not 
appearing  according  to  such  summons,  having  been  first  made  before  such 
justice  or  justices  of  the  due  service  of  such  sunmions  on  every  such  person  by 
delivering  the  same  to  him,  or  by  leaving  the  same  twenty -four  hours  before 
the  time  appointed  for  such  person  to  appear  before  such  arbitrator  or  arbi- 
trators, referee  or  referees,  at  the  usual  place  of  abode  of  such  person),  by 
warrant  under  the  hands  of  any  such  justice  or  justices  to  commit  any  such 
person  so  making  default  in  appearing,  or  appearing  and  refusing  to  give 
evidence,  to  some  prison  within  the  jurisdiction  of  any  such  justice  or  justices 
there  to  remain  without  bail  or  mainprize,  for  any  time  not  exceeding  two 
calendar  months  nor  less  than  seven  days,  or  until  such  person  shall  submit 
himself  to  be  examined,  and  give  his  evidence  before  such  arbitrator  or  arbi- 
trators, referee  or  referees,  as  aforesaid  :  Provided  always  that  in  case  such 
dispute  shall  be  heard  and  determined  before  such  offender  shall  submit  to  be 
examined,  and  give  evidence  as  aforesaid,  then  and  in  every  such  case  he,  she, 
or  they  shall  be  imprisoned  to  the  full  term  of  such  commitment. 

S.  10.  And  be  it  further  enacted,  That  in  case  such  arbitrators  and  referees 
so  appointed  cannot  agree  upon  and  decide  such  matter  or  matters  in  dispute 
so  referred  as  aforesaid,  or  shall  not  make  and  sign  their  award  within  three 
days  after  the  date  of  the  order  of  such  justice  certifving  their  appointment, 
then  the  said  arbitrators  and  referees  shall,  without  delay,  go  before  the  justice 
by  whom  they  were  appointed,  and  in  case  of  his  absence  or  indisposition, 
before  any  other  of  his  Majesty*s  justices  of  the  peace  acting  in  and  for  the 
coimty,  stewartry,  riding,  division,  barony,  city,  buigh,  town,  liberty  or  place, 
and  residing  nearest  to  the  place  where  the  meeting  to  settle  such  dispute 
shall,  have  taken  place,  and  shall  state  to  such  justice  or  justices  who  may  be 
present  the  points  in  difference  between  them  the  said  arbitrators  and  referees, 
which  points  in  difference  the  said  justice  or  justices  shall  and  is  and  are 
hereby  authorized  and  required  to  hear  and  determine  upon  the  statement  of 
the  arbitrators  and  referees  ;  and  the  said  justice  or  justices  is  and  are  hereby 
directed  and  required  to  settle  and  determine  the  matter  in  dispute  with  all 
possible  dispatch,  and  in  all  cases  within  the  space  of  two  days  after  the  expi- 
ration of  the  time  hereby  allowed  to  the  arbitrators  and  referees  to  make  and 
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sign  their  award ;  and  the  determination  of  such  justice  or  jtutices  shall  be 
final  and  conclosive  between  the  parties  so  differing  as  aforesud,  without  being 
subject  to  review  or  challenge  by  any  court  whatsoever. 

S.  11.  And  be  it  further  enacted.  That  if  either  arbitrator  or  referee  shaU 
neglect  or  refuse  to  go  before  such  justice  of  the  peace  In  the  manner  herein 
directed,  it  shall  and  may  be  lawful  for  such  justice  after  summoning  the 
arbitrators  to  attend  him,  to  determine  the  matter  or  matters  in  dispnte,  upon 
the  statement  and  representation  of  either  of  the  arbitrators  who  shall  come 
before  him. 

S.  12.  Provided  always  and  be  it  further  enacted,  That  no  justice  of  the 
peace,  being  also  a  master  manufacturer  or  agent,  shall  act  as  such  justioe 
imder  this  Act. 

S.  13.  Provided  always,  and  be  it  further  enacted,  That  as  well  in  all  such 
cases  of  dispute  as  aforesaid  as  in  all  other  cases,  if  the  parties  mutually  agree 
that  the  matter  in  dispute  shall  be  arbitrated  and  determined  in  a  different 
mode  to  the  one  hereby  prescribed,  such  agreement  shall  be  valid,  and  the 
award  and  determination  thereon  final  and  conclusive  between  the  parties ; 
and  the  same  proceedings  of  distress,  sale,  and  imprisonment,  as  hereafter 
mentioned,  shall  be  had  towards  enforcing  such  awutl  (by  application  to  any 
justice  of  the  peace  of  tho  county,  stewartry,  riding,  division,  barony,  city, 
town,  burgh,  or  place  within  which  the  parties  shall  reside),  as  are  by  this  Act 
prescribed  for  enforcing  awards  made  under  and  by  virtue  of  its  provisions. 

S.  14.  Provided  always,  and  be  it  further  enacted,  That  where  any  work 
shall  have  been  delivered  to  any  workman  by  the  agent  or  servant  of  any 
master  or  masters,  to  be  when  fiidshed  delivered  to  sudi  agent  or  servant,  and 
also  where  two  or  more  persons  shall  carry  on  the  business  of  such  manufacture 
as  partners,  in  every  such  case  respectively  the  like  proceedings  shall  and  may 
be  had  and  made  against  such  agent,  servant,  or  any  partner,  and  shall  be  as 
effectual  as  if  the  same  had  been  had  and  made  against  the  principal  or  all  the 
partners  ;  and  all  the  said  persons  respectively  shall  obey  the  award  made 
thereupon,  and  all  such  order  or  orders  as  shall  be  made  by  the  said  justice  or 
justices  in  or  respecting  the  matters  in  dispute,  and  shall  be  subject  to  the  same 
proceedings  and  consequences  for  refusing  or  delaying  to  abide  by  or  perfonn 
the  same,  as  if  the  proceedings  had  been  had  against  the  principal,  or  against 
all  the  partners. 

S.  15.  And  be  it  further  enacted.  That  it  shall  be  lawful  in  all  cases  for  any 
master  or  workman  by  writing  under  his  hand  to  authorize  any  person  to  act 
for  him  in  submitting  to  arbitration  and  attending  arbitrators  or  justices  touch- 
ing the  matter  of  any  arbitration. 

S.  16.  Provided  also,  and  be  it  further  enacted.  That  in  all  cases  where  any 
proceedings  may  be  had  against  a  master  or  masters  under  this  Act,  or  where 
such  proceedings  shall  have  been  commenced,  and  the  master  or  masters  shall 
become  or  be  bankrupt,  or  any  assignment  of  his  or  their  estate  or  effects  shall 
have  been  made  under  the  said  baiuaruptcy,  or  otherwise  by  deed  or  in  law,  the 
factor  or  trustee  upon  or  the  assignee  or  assignees  of  such  estate  or  effects  shall 
be  liable  to  the  proceedings  authorized  by  this  Act  against  the  master  or  masters, 
as  folly  as  the  master  or  masters  was  or  were  before  the  bankruptcy  or  assign- 
ment ;*  and  such  proceedings  may  be  commenced  or  carried  on  against  such 
factor,  trustee,  assignee,  or  assignees,  who  shall  fulfil  and  abide  by  the  award 
made  thereupon,  and  all  such  orders  or  order  as  shall  be  made  by  the  said 
justice  or  justices  in  or  respecting  the  matters  in  dispute,  and  shall  be  rabject 
to  the  same  proceedings  and  consequences  for  wilfully  refusing  or  delaying  to 
abide  by  or  perform  the  same,  as  if  the  proceedings  had  been  had  against  the 
master  or  masters  before  his  or  their  bankruptcy,  or  the  asidgment  of  his  or 
their  estate  or  effects ;  provided  that  all  sums  of  money  to  be  paid  in  pur- 
suance of  such  award  or  orders  shall  be  recoverable  only  out  of  the  estate  or 
effects  of  such  master  or  masters,  and  not  out  of  the  proper  money  of  such 
factor,  trustee,  assignee,  or  assignees. 

S.  17.  And  be  it  further  enacted,  That  where  any  married  woman  or  infant 
under  the  age  of  twenty-one  years  shall  have  cause  of  complaint  in  any  of  the 
cases  provided  for  by  this  Act  against  any  master  or  masten,  his  or  their  agent 
or  servant^  or  factor  or  trustee,  or  assignee  or  assignees  as  aforesaid,  such  com- 
plaint may  be  lodged  and  tdl  further  proceedings  thereupon  had  by  and  in  the 
name  of  the  husband  of  such  married  woman,  and  of  the  father,  or,  if  dead,  of 
the  mother,  or,  if  on  the  death  of  both  parents,  of  any  of  the  kindred  of  any 
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each  infant,  or  of  the  surety  or  suretiefl  in  any  indenture  of  apprenticeship  of 
any  such  infant,  being  an  apprentice,  or  of  any  person  nominated  by  such 
in&nt  if  he  or  she  shaH  not  have  parent,  kindred,  or  surety ;  and  all  such  pro- 
ceedings shall  be  as  effectual,  valid,  and  binding  as  if  such  married  woman  was 
sole,  and  such  in&nts  were  of  full  age,  and  pursued  by  themselves  the  remedies 
provided  by  this  Act 

S.  18.  And  be  it  further  enacted,  That  with  every  piece  of  work  given  out 
by  the  manufacturer  to  a  workman  to  be  done  there  shall  (if  both  parties  are 
agreed)  be  delivered  a  note  or  ticket  in  such  form  as  the  said  parties  shall 
mutually  agree  upon  ;  and  which  said  note  or  ticket,  in  the  event  of  dispute 
between  the  manufacturer  and  workman,  shall  be  evidence  of  all  matters  and 
things  mentioned  therein  or  respecting  the  same. 

S.  19.  And  be  it  further  enacted.  That  a  duplicate  of  every  such  note  or 
ticket  shall  be  made  and  kept  by  the  master  or,agent  delivering  the  same,  which 
duplicate  shall  be  evidence  of  all  the  mattersand  things  therein  contained,  in 
case  the  workman  shall  not  produce  to  the  arbitrators  or  the  said  justice  as 
the  case  may  be,  the  said  note  or  ticket  so  delivered  to  him  with  the  said 
work. 

S.  20.  And  be  it  further  enacted,  That  it  shall  not  be  allowable  to  any  manu- 
facturer, who  shall  have  received  into  his  possession  any  article  without  objection 
made  within  twenty-four  hours,  by  himself  or  his  clerk  or  foreman,  afterwards 
to  make  any  complaint  on  account  of  work  so  received. 

S.  21.  Provided  always,  and  be  it  further  enacted,  That  if  the  parties  bv 
and  between  whom  the  said  reference  shall  take  place  as  aforesaid  shall  think 
it  expedient  or  be  desirous  to  extend  the  time  hereby  limited  for  the  making 
the  award  or  umpirage,  it  shall  and  may  be  lawful  for  them  to  extend  the 
same  accordingly,  by  endorsement,  according  to  the  form  in  the  schedule  here- 
unto annexed,  on  the  back  of  the  order  of  the  justices  of  the  peace,  certifying 
the  appointment  of  the  referees,  to  be  signed  by  both  of  them  in  the  presence 
of  one  or  more  credible  witness  or  witnesses. 

S.  22.  And  be  it  further  enacted,  That  the  award  or  umpirage  to  be  made 
upon  any  reference  demanded  under  this  Act  shall  and  may  be  drawn  up  and 
written  at  the  foot  or  upon  the  back  of  the  said  order,  certifying  the  appoint- 
ment of  the  referees,  according  to  the  form  in  the  schedule  hereunto  annexed. 

S.  23.  And  be  it  further  enacted,  That  upon  fulfilment  of  the  award  or 
umpirage  the  same  shall  be  acknowledged  by  the  party  in  whose  behalf  the 
same  was  made,  by  an  acknowledgment  at  the  foot  of  the  said  award,  in  the 
form  of  the  schedule  hereunto  annexed,  which,  with  the  award,  shall  thereupon 
be  delivered  to  the  party  fidfilling  the  same. 

S.  24.  And  be  it  further  enacted.  That  if  any  party  shall  refuse  or  delay  to 
fulfil  an  award  under  this  Act  for  the  space  or  term  of  two  days  after  the  same 
shall  have  been  reduced  into  writing,  it  shall  be  lawful  for  any  such  justice  afl 
aforesaid,  on  the  application  of  the  party  aggrieved,  and  he  is  hereby  required, 
by  warrant  under  his  hand  according  to  the  form  of  the  schedule  hereunto 
annexed,  or  in  some  other  form  to  the  like  effect,  to  cause  the  sum  and  sums 
of  money  directed  to  be  paid  by  any  such  award  to  be  levied  by  distress  and 
sale  of  any  goods  and  chattels  of  the  person  or  persons  liable  to  pay  the  same, 
together  with  all  costs  and  charges  attending  such  distress  and  sale,  such  sale 
to  take  place  within  such  time  not  exceeding  five  days  as  the  said  justice  shall 
think  proper  :  and  the  overplus,  if  any,  to  arise  by  such  sale,  to  be  rendered  to 
the  owners  of  the  goods  and  chattels  distrained ;  and  in  case  it  shall  appear  by 
any  return  to  such  warrant  that  no  sufficient  distress  can  be  readily  had,  which 
return  may  be  in  the  form  contained  in  the  schedule  hereunto  annexed,  or  in 
some  other  form  to  the  like  effect,  it  shall  be  lawful  for  anv  such  justice  as 
aforesaid,  and  he  is  hereby  required  by  warrant  undel  bis  hand  according  to  the 
form  of  the  schedule  hereunto  annexed,  or  in  some  other  form  to  the  like  effect, 
to  commit  the  person  or  persons  so  liable  as  aforesaid  to  the  common  gaol,  or 
some  house  of  correction  within  his  or  their  jurisdiction,  there  to  remain  with- 
out bail  for  any  time  not  exceeding  three  months. 

S.  25.  And  whereas  cases  mav  occur  where  the  recovery  of  such  sum  or  sums  of 
money  by  distress  and  sale  of  the  goods  and  chattels  of  the  defaulter  may  appear 
to  the  justice  or  justices  of  the  peace  by  whom  the  warrant  is  to  be  issued  to 
be  attended  with  consequences  ruinous  or  in  an  especial  manner  injurious  to 
the  defaulter  and  his  family  ;  to  prevent  which  consequences,  be  it  further 
enacted,  That  the  said  justice  or  justices,  in  all  such  cases,  shall  withhold  such 
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warrant,  and  commit  the  defaulter  to  the  common  gaol  or  some  house  of  correc- 
tion within  his  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time 
not  exceeding  three  months  :  »uch  commitment  to  be  in  the  form  or  to  the 
effect  of  the  form  in  the  schedule  to  this  Act  annexed. 

S.  26.  And  be  it  further  enacted,  That  where  any  person  shall  be  committed 
to  prison  for  refusing  or  delaying  to  fulBl  an  awiurd  as  aforesaid  and  such 
person  shall,  at  any  time  dxiring  the  period  of  his  or  her  imprisonment,  pay  to 
the  governor  or  keeper  of  the  prison  the  full  amount  of  the  sum  award<^  with 
all  reasonable  expenses  incurred  through  such  refusal  or  delay,  it  shall  he  lawful 
for  such  governor  or  keeper  of  such  prison,  and  he  is  hereby  required  forthwith 
to  discharge  such  person  from  his  custody. 

8.  27.  And  be  it  further  enacted,  That  the  justice  or  justices  by  whom  any 
person  or  persons  shall  be  committed  to  prison  for  not  appearing  as  a  witness, 
or  not  submitting  to  be  examined,  shall  cause  the  warrant  or  order  for  such 
commitment  to  be  drawn  up  in  the  form  or  to  the  effect  set  forth  in  the 
schedule  to  this  Act. 

S.  28.  And  be  it  further  enacted,  That  no  appeal  or  certiorari  shall  lie 
against  any  proceedings  under  this  Act 

S.  29.  And  be  it  further  enacted.  That  no  proceedings  under  this  Act  shall 
be  invalid  for  want  of  form. 

S.  80.  And  be  it  further  enacted,  That  the  following  and  no  higher  fees  shall 
be  allowed  to  be  taken  for  any  proceeding  under  this  Act ;  (that  is  to  saj), 

To  Oie  clei'lc  of  die  justice  or  justices : 

For  each  summons Two-pence. 

For  every  oath  or  aflirmation  .....  1'liree-pence. 

For  drawing  and  entering  the  order        .        .        .  Four-pence. 

For  every  warrant Six-pence. 

To  the  constahU  or  other  peace  officer : 

For  service  of  summons  or  order    ....  Fom--pence. 

For  executing  warrant  of  distress  and  sale  of  goods  One  shilling. 

For  custody  of  goods  distrained,  jper  diem       .        .  Three-pence. 

For  every  mile  he  shall  travel        ....  Three-pence. 

For  every  caption Six -pence. 

And  a  table  of  fees,  signed  by  the  clerk  to  such  justice  or  justices,  shall  be  hung 
up  in  every  place  where  any  general  or  quarter  sessions,  or  petty  or  other  sessions 
of  the  peace  shall  be  held. 

S.  31.  And  be  it  further  enacted,  That  all  costs,  time,  and  expenses  attend- 
ing the  application  to  justices,  to  be  made  under  this  Act,  and  of  the  arbitration 
pursuant  thereon,  shall  be  settled  by  the  arbitrators  or  arbitrator  by  whom 
such  dispute  shall  be  settled  :  and  where  the  same  shall  be  determined  by  any 
justice  of  the  peace,  pursuant  to  this  Act,  then  the  costs,  time,  and  expenses 
aforesaid  shall  be  settled  by  such  justice  ;  and  where  the  arbitrators  ^)pointed 
as  aforesaid  cannot  agree  as  to  the  costs,  time,  and  expenses  to  be  allowed,  the 
same  shall  be  settled  by  the  justice  or  justices  of  the  peace  by  whom  the  said 
arbitrators  were  named,  and  in  case  of  his  absence  or  indisposition,  by  any 
justice  of  the  peace  for  the  same  county,  stewartry,  riding,  division,  barony, 
city,  burgh,  liberty,  town,  or  place  nearest  to  the  place  at  which  the  arbitraton 
met  to  settle  the  dispute  :  Provided  always,  that  no  master  manufacturer,  his 
foreman  or  agent,  shall  in  any  case  be  allowed  for  costs,  time,  or  expenses,  by 
the  said  justice  or  justices,  unless  it  shall  appear  to  him  or  them  that  the  pro- 
ceedings of  the  workmen  were  vexatious  and  oppressive. 

S.  32.  Provided  always,  and  be  it  enacted,  That  every  agreement,  submis- 
sion, award,  ticket,  matter,  or  thing,  under  or  by  virtue  of  this  Act,  or  relating 
to  any  other  mode  of  arbitration  as  aforesaid,  shall  and  may  be  drawn  up  and 
written  upon  unstamped  paper. 

S.  33.  Provided  also,  and  be  it  further  enacted.  That  no  action  shall  be 
brought  against  any  arbitrator,  justice  of  the  peace,  constable,  hetdborongh, 
or  other  officer,  or  against  any  other  person  or  persons  whomsoever,  for  any 
matter  or  thing  whatsoever  done  or  committed  under  or  by  virtue  or  in  the 
execution  of  this  Act,  unless  such  action  shall  be  brought  within  six  calendar 
months  next  after  the  doing  or  committing  of  such  matter  or  thing. 

S.  34.  Provided  also,  That  if  any  action  or  siut  shall  hereafter  be  commenced 
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or  prosecuted  against  any  person  or  persons  for   anything  done  under,  by    5  Geo.  IV. 
virtue,  or  in  the  execution  of  this  Act,  such  person  or  persons  may  plead  the        ^  ^' 
general  issue,  and  give  this  Act  and  the  specitd  matter  in  evidence  ;  and  if  the       ~     ' 

plaintiff  shall  become  nonsuited,  or  suffer  discontinuance,  or  forbear  further  ^^^jjj^  of 

proeecution,  or  if  judfi^ent  shall  be  given  for  the  defendant  or  defendants,  this  Act  may 

such  defendant  or  defendants  shall  recover  his,  her,  or  their  full  costs,  and  for  pload  tho 

which  he,  she,  or  they  shall  have  like  remedy  as  in  cases  where  costs  by  law  are  frenerol 
given  to  defendants. 

S.  35.  Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  Act  Not  to 

contained  shall  extend  or  be  construed  to  extend  to  repeal,  abridge,  annul,  or  extend  to 


make  void  any  of  the  clauses,  provisions,  remedies,  or  powers  contained  in  any   /^^t^ot*^^ 

hereby 
rcpoalod. 


law  or  statute  now  in  force,  and  not  repealed  by  this  Act.  *  herebv 

ilo 


SCHEDULE. 


Form  of  the  atoard  to  he  vnitten  at  the  foot  or  upon  the  hade  of  the  order  of  the 

justices  of  the  peace  certifying  the  rrference. 

We,  I.  K.  and  L.  M.  [name  and  describe  the  referees],  the  referees  appointed 
to  settle  the  matters  in  dispute  between  the  parties  within  named  [or  I.  K.,  one 
of  the  referees  so  appointed  ;  or  L.  M.,  the  o^her  referee  appointed,  having 
failed  to  attend  ;  or  I,  N.  O.,  the  justice,  as  the  case  may  he],  do  hereby  adjudge 
and  determine  that  [here  set  forth  the  determination :  to  which  the  rrferee  or 
referees,  or  justice,  as  the  case  vjay  he,  shall  subscribe  their  names]. 


Form  of  indorsement,  extending  the  time  limited  for  making  the  award. 

We,  A.  K  and  C.  D.,  parties  to  the  within  reference,  do  hereby  agree  to 
extend  the  same  to  the  day  of  inclusive.    Witness 

our  hands  this  day  of 

Witness.  A.  B. 

CD. 


Form  of  acknowledgment  of  fu^ment  of  the  award,  to  he  written  at  the  foot  or 

on  the  hack  thereof 

I,  A.  B.,  do  hereby  acknowledge  that  the  above  award  hath  been  fulfilled  by 
C.  D.,  who  is  hereby  discharged  of  the  same.    Witness  my  hand  this 
day  of 

Witness.  A.  B. 


Form  of  the  oath  to  he  administered  by  the  arbitrators  or  justice  to  the  parties  and 

witnesses  under  the  Act, 

The  evidence  that  you  shall  give  before  us,  the  arbitrators  appointed  by  A.  B. 
and  G.  D.  [the  parties]  to  determine  the  matters  in  difference  between  them, 
under  and  l^  virtue  of  an  Act  passed  in  the  fifth  ^ear  of  the  reign  of  King 
George  the  Fourth,  intituled  **  An  Act ''  [state  the  tUle  of  this  Act],  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  Grod. 


Form  of  cwimitment  of  a  person  summoned  as  g,  witness  before  the  arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  his  Majesty's 
justices  of  the  peace  for  the  county  [or  riding,  stewartry,  division,  city,  burgh, 
liberty,  town,  or  place]  of  on  hSb  day  of  that 

A.  B.  hath  been  duly  summoned,  and  hath  neglected  to  appear  and  give 

o  I 
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5  Geo.  IV.     evidence  before  C.  D.  and  £.  F.,  the  arbitrators  appointed  by  and  between 
^-  ^'         G.  H.  and  I.  K.  to  determine  the  matters  in  dispute  between  them  at 

in  the  county  [or  riding,  stewartry,  division,  dty,  burgh,  liberty,  town,  or  place] 
of  on  the  day  of  under  and  by  TOtoe 

of  an  Act  made  in  the  fifth  year  of  the  reign  of  his  present  Majesty,  intitaled 
"An  Act "  [here  ict  forth  the  title  of  thit  i4rtj,  and  the  said  A.  B.  being  required 
by  me,  the  said  justice,  to  give  evidence  before  the  said  arbitrators,  and  BtiQ 
refusing  so  to  do,  therefore  I,  the  said  justice,  do  hereby,  in  pursuance  of  the 
said  Act,  commit  the  said  A.  B.  to  the  [detcrihing  the  prison  and  the  houteof 
correction]f  there  to  remain  without  bail  or  mainprize  for  his  [or  her]  offence 
aforesaid  until  he  [^or  she]  shall  submit  himself  [or  herself]  to  be  examined,  and 
give  his  [or  her]  evidence  before  the  said  arbitrators,  touching  the  nstters 
referred  to  them  as  aforesaid,  or  shall  otherwise  be  discharged  by  due  coarse  of 
law  :  And  you,  the  [constable  or  otfier  peace  officer  or  officers  to  whom  the  wtrmiA 
is  directed]  are  hereby  authorized  and  required  to  take  into  your  custody  tbe 
body  of  the  said  A.  B.,  and  him  [or  her]  safely  to  convey  to  tiie  said  prison  [or 
house  of  correction],  and  him  [or  her]  there  to  deliver  to  the  gaol^  [or  keeper] 
thereof,  who  is  hereby  authorized  and  required  to  receive  into  his  custody  the 
body  of  the  said  A.  B.,  and  him  [or  her]  safely  to  detain  and  keep,  pursuant  to 
this  commitment.     Given  under  my  hand  this  day  of  } 

in  the  year  of  our  Lord 

[This  commitmerU  to  he  directed  to  the  proper  peace  officer,  and  the  gaoler  (or 

I'eeper)  of  the  prison  (or  house  of  correction).] 


Form  of  warrant  of  distress. 

To  the  constable  of  • 

Whereas,  of  ,  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his  present 
Majesty,  intituled  "An  Act"  [state  the  title  of  this  Act],  is  liable  to  pay  to 
of  the  sum  of  and  also  tbe  sum  of 

and  the  said  having  refused  or  neglected  to  pay 

the  same  for  the  space  of  two  days  and  upwards  subsequent  to  the  making  such 
award,  these  are  therefore  to  command  you  to  levy  the  said  simi  of 
by  di8b*€88  and  sale  of  the  goods  and  chattels  of  the  said  and  I 

do  hereby  order  and  direct  the  goods  and  chattels  so  to  be  distrained  to  be  sold 
and  disposed  of  within  days,  unless  the  said  sum  of 

for  which  such  distress  shall  be  made,  together  with  the  reasonable  charges  of 
taking  and  keeping  such  distress,  shall  be  sooner  paid ;  and  vou  are  also  hereby 
commanded  to  certify  to  me  what  you  shall  do  by  virtue  of  this  my  waxiant 
Given  under  my  hand  and  seal  at  the  ^y 

of 


Form  of  the  constahle's  return  to  the  warrant  of  distress. 

T,  constable  of  do  hereby  certify  to 

justice  of  the  peace  of  that  I  have  made  diligent  search  for,  bat 

do  not  know  of,  nor  can  find  any  goods  and  chattels  of  by  distpeBS 

and  sale  whereof  I  may  levy  the  sum  of  pursuant  to  his  warrant 

for  that  purpose.     Dated  the  day  of  in  the  year  of 

our  Lord  .    Given  under  my  hand  this  day  of 

in  the  year  of  our  Lord 


Form  of  commitment  thereupon  to  the  house  of  correction. 

Here  name  )     To  the  constable  of  and  also  to  the  keeper  of  th« 

the  county,  )  house  of  correctioi)  of 
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Whereas  of  under  an  award  made  by  5  Geo.  IV. 

on  the  day  of  in  the  year  of  our  Lord  c-  ^' 

pursuant  to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty, 
intituled  "  An  Act "  [stcUe  the  title  of  this  Act]^  became  liable  to  pay  to 

the  sum  of  and  also  the  sum  of  for  costs, 

time,  and  expenses,  making  together  the  sum  of  and  having 

refused  or  neglected  to  pay  the  same  for  the  space  of  two  days  and  upwards 
subsequent  to  the  making  of  such  award,  my  warrant  was,  according  to  th^ 
provisions  of  the  said  Act,  duly  made  and  issued  for  the  levying  the  said  sum 
of  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 

:  And  whereas  it  appears  by  the  return  of 
constable  of  dated  the  day  of  that  he 

had  made  diligent  search  f or,  but  doth  not  know  of,  nor  can  find  any  goods  and 
chattels  of  the  said  by  distress  and  sale  whereof  the  said  sum  of 

may  be  levied  pursuant  to  my  said  warrant :  These  are  therefore 
to  command  you,  the  said  constable  of  to  apprehend  the  said 

and  convey  him  to  the  said  house  of  correction  at 
aforesaid,  and  deliver  him  there  to  the  keeper  of  the  said  house  of  correction  ; 
and  these  are  also  to  command  you,  the  keeper  of  the  said  house  of  correction, 
to  receive  him  the  said  into  the  said  house  of  correction,  and  there 

keep  him  without  baU  or  mainprize  for  the  space  of  months, 

unless  the  said  sum  of  so  ordered  to  be  paid  as  aforesaid  shall  be 

sooner  satisfied,  with  all  reasonable  expenses.  Given  imder  my  hand  and  seal 
at  the  day  of 


Form  of  commitment  where  the  warrant  of  distress  is  %(nthhdd. 

Here  name  )      To  the  constable  of  and  ako  to  the  keeper  of  the 

the  county.  \  house  of  correction  at 

Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  Act  passed  in  the  fifth  year  of  the  reign  of  Iiis 
present  Majesty,  intituled  "An  Act "  \state  the  title  of  this  Act\  became  liable 
to  pay  to  the  sum  of  and  also  the  sum  of 

for  costs,  time,  and  trouble,  making  together  the  sum  of 

which  he  has  refused  or  neglected  to  pay  for  the  space  of  two  days  and  upwards 
subsequent  to  the  making  of  such  awaz^  :  And  whereas  it  appears  to  me  that 
the  recovery  of  such  sum  and  warrant  of  dia tress  and  sale  of  the  goods  and 
chattels  of  the  said  will  be  attended  with  consequences  ruinous  or 

in  an  especial  manner  injurious  to  the  defaulter  [and  his  family,  if  anf/\  and  I 
have  therefore  determined  to  withhold  such  warrant  and  to  commit  the  said 

to  prison,  pursuant  to  the  said  Act  :  These  are  therefore  to  com- 
mand yon,  the  said  constable  of  to  apprehend  the  said 
and  convey  him  to  the  said  house  of  correction  at  aforesaid,  and  to 
deliver  him  there  to  the  keeper  of  the  said  house  of  correction  :  And  these  are 
also  to  command  you,  the  keeper  of  the  said  house  of  correction,  to  receive  him 
the  said  into  the  said  house  of  correction,  and  there  keep  him 
without  bail  or  mainprize  for  the  space  of  months,  unless  the  said 
sum  of  so  ordered  to  lie  paid  as  aforesaid 'shall  be  sooner  satisfied, 
with  all  reasonable  expenses.  Given  under  my  hand  and  seal  at 
the                       day  of 


7  Will.  IV.  &  1  Vict.  c.  67. 


An  Act  to  amend  an  Act  of  the  fifth  year  of  his  Majesty  King  George  tJie  "^^^^  ^^• 
Fourth,  for  consolidating  and  atiiending  tlie  Laws  relating  to  the  Arhi-        j,  qI^' 

iration  of  Disputes  between  Masters  and  Workmen,    [16^A  Jtdij,  1837.]  — '. — '. — 

Whebeas  an  a  ct  was  passed  in  the  fifth  year  of  the  reign  of  his  Majesty  0  G.  4,  c.  96 
King  Geoi^e  the  JFourtb,  intituled  "  An  Act  to  consolidate  and  amend  the 

3  I  % 
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7  Will.  IV. 

A  1  Vict. 

c.  67. 

Poriod  for 
making 
coxnpUinU 
extended. 


Justices 
having 
jurlB(Uction 
where  the 
party  com- 
plained 
against 
resides  to 
haTo  Juris- 
diction in 
the  matters 
of  the  said 
Act. 


Interpreta- 
tion of 
'•Justice." 


Laws  relative  to  the  Arbitration  of  Disputes  between  Masters  and  Workmen :' 
and  whereas  it  is  provided  by  the  said  Act  that  all  complaints  under  the  same 
by  any  workman  for  any  cause  except  as  to  bad  materials,  shall  be  made  irithin 
BIX  days  after  such  cause  of  complaint  shall  arise  ;  but  the  siud  period  of  ox 
days  has  been  found  too  short  for  the  purpose  thereby  intended  :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  aduce 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  the  same  be  ex* 
tended  to  fourteen  days. 

S.  2.  And  whereas  it  is  enacted  by  the  said  Act,  that  various  differeoca 
under  the  same  shall  be  subject,  as  therein  mentioned,  to  the  rdjudicatioii  of 
any  justice  of  the  peace  or  magistrate  of  any  county,  riding,  division,  stewtrj, 
barony,  city,  burgh,  town  or  place,  within  which  the  parties  reside:  aud 
whereas  many  cases  have  arisen,  where  no  justice  of  the  peace  or  magistrate 
could  be  found  who  has  jurisdiction  where  ooth  the  parties  differing  as  afore- 
said reside  :  in  consequence  whereof  it  has  been  doubted  whether  the  above 
beneficial  enactment  can  in  such  cases  take  effect ;  and  for  the  remedy  thereof 
it  is  necessaiy  that  the  jurisdiction  and  powers  which  are  by  the  said  Act  con- 
ferred on  the  justices  or  magistrates  of  the  district  where  both  parties  reside 
shall  in  future  be  exercised  by  the  justices  or  magistrates  of  the  district  where 
the  party  complained  against  resides  :  Be  it  enacted.  That  in  the  place  of  the 
justices  or  magistrates  of  the  district  where  both  parties  reside  the  justices  or 
magistrates  of  the  district  where  the  parties  complained  against  reside  ahftU 
have  the  said  jurisdiction  and  powers ;  and  whatever  acts  and  duties  are  by  the 
said  Act  required  to  be  done  by  the  first-mentioned  justices  or  magistntei,  or 
any  one  of  them,  shall  be  done  by  the  last-mentioned  justices  or  magistratei  or 
by  any  one  of  them  ;  and  the  said  Acts  shall  in  all  respects  be  constraed  as  ii 
the  words,  "  where  t^e  party  complained  against  resides,'*  had  been  originally 
inserted  in  the  third  section  of  the  said  Act  instead  of  the  words  "within 
which  the  parties  reside." 

191  8.  And  bo  it  further  enacted,  That  wherever  the  expression,  "justice  of 
the  peace,"  occurs  in  the  said  Act,  it  shall  be  construed  to  mean  '*  magiatnte.** 


8  &  0  Vict. 
u.  77. 


When  dis- 
pute arises 
aa  to  im- 
IHjrfect  exe- 
cution, the 
work  to  be 
produced 


8  &  9  Vict.  c.  77. 


An  Act  to  make  further  Regulations  respecting  tht  Tickets  of  Work  to  be 
delivered  to  Persofis  employed  in  ike  Manufacture  of  Hoisery  in  certain 

[4th  August,  1845.] 


cases. 


[S.  1.  Mantfacturer  of  Hoisery  to  deliver  ticket  containing  agreement  vUk 
materials  of  vsork,     S.  2.  Ticket,  and  dupUeate  of  it  to  he  evidence,] 

S.  3.  Provided  always  and  be  it  enacted.  That  where  the  subject  of  dispnto 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  delivered  U> 
a  manufacturer  or  his  agent,  such  piece  of  work  shall  be  produced  in  order  to 
adjudication ;  or  if  not  produced,  shall  be  deemed  and  taken  to  have  been 
sufficiently  and  properly  executed. 


8  &  0  Vict 
C.  128. 


8  &  9  Vict.  c.  128. 

An  Act  to  make  further  Regulations  respecting  the  Tickets  of  Work  to  U 
delivered  to  SiUc  Weavers  in  certain  cases.  [9th  August,  1846.] 

[This  Act  contains  provisions  similar  to  those  of  the  S  d:  9  VicL  c  77,  of  ^ 
manufacturers  of  silk  goods,  or  goods  made  of  sUk  mixed  vith  other  materiel 
The  third  section  is  word  for  word  the  same.] 


MASTEtlS  AND  WOBEMEN.  853 


35  &  36  Vict,  a  46. 

An  Act  to  make  further  Provision  for  Arhiiration  between  Masters  and  ss&scvicr 
Workmen.  [6th  August,  1872J       '''^' 

Whsbeab  by  the  Act  of  the  fifth  year  of  Greorge  the  Fourth,  chapter  ninety- 
six,  intituled  "  An  Act  to  consolidate  and  amend  the  Laws  relative  to  the 
Arbitration  of  Disputes  between  Masters  and  Workmen,"  hereinafter  referred 
to  as  the  **  principal  Act,"  provision  la  made  for  the  arbitration  in  a  mode  therein 
prescribed  of  certain  disputes  between  masters  and  workmen  :  And  whereas 
it  is  expedient  to  make  further  provision  for  arbitration  between  masters  and 
workmen  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

S.  1.  The  following  provisions  shall  have  effect  with  reference  to  agreements 
under  this  Act : 

(1.)  An  agreement  under  this  Act  shall  either  designate  some  board,  council, 
person  or  persons,  as  arbitrators  or  arbitrator,  or  define  the  time  and  manner  of 
appointment  of  arbitrators  or  of  an  arbitrator,  and  shall  designate  by  name  or 
by  description  of  office  or  otherwise,  some  person  to  be,  or  some  person  or  persons 
(other  than  the  arbitrators  or  arbitrator)  to  appoint  an  umpire  in  case  of 
disagreement  between  arbitrators  : 

(2.)  A  master  and  a  workman  shall  become  mutually  bound  by  an  agreement 
under  this  Act  (hereinafter  referred  to  as  *'  the  agreement "),  upon  the  master 
or  his  agent  giving  to  the  workman,  and  the  workman  accepting,  a  printed  copy 
of  the  agreement : 

Provided  that  a  workman  may  within  forty-eight  hours  after  the  delivery  to 
him  of  the  agreement,  give  notice  to  the  master  or  his  agent  that  he  will  not 
be  bound  by  the  agreement,  and  thereupon  the  agreement  shall  be  of  no  effect 
as  between  such  workman  and  the  master  : 

(3.)  When  a  master  and  workman  are  bound  by  the  agreement  they  shall 
continue  so  bound  during  the  continuance  of  any  contract  of  employment  and 
service  which  is  in  force  between  them  at  the  time  of  making  the  agreement, 
or  in  contemplation  of  which  the  agreement  is  made,  and  thereafter  so  long  as 
they  mutually  consent  from  time  to  time  to  continue  to  employ  and  serve  with- 
out having  rescinded  the  agreement.  Moreover,  the  agreement  may  provide 
that  any  number  of  days'  notice,  not  exceeding  six,  of  an  intention  on  the  part 
of  the  master  or  workman  to  cease  to  employ  or  be  employed  shall  be  required, 
and  in  that  case  the  parties  to  the  agreement  shall  continue  bound  by  it 
respectively  until  the  expiration  of  the  required  number  of  days  after  such 
notice  has  been  given  by  either  of  the  parties  : 

(4.)  The  agreement  may  provide  that  the  parties  to  it  shall  during  its  con- 
tinuance be  bound  by  any  rules  contained  in  the  agreement,  or  to  be  made  by 
the  arbitrators,  arbitrator,  or  umpire,  as  to  the  rate  of  wages  to  be  paid,  or  to 
hours  of  quantities  of  work  to  be  performed,  or  the  conditions  or  regulations 
under  which  work  is  to  be  done,  and  may  specify  penalties  to  be  enforced  by  the 
arbitrators,  arbitrator,  or  umpire  for  the  breach  of  any  such  rule  : 

(5.)  The  agreement  may  also  provide  that  in  case  any  of  the  following 
matters  arise  they  shall  be  determined  by  the  arbitrators  or  arbitrator,  viz.  : 

a.  Any  such,  disagreement  or  dispute  as  is  mentioned  in  the  second  section 

of  the  principal  Act  ;  or 
h.  Any  question,  case,  or  matter  to  which  the  provisions  of  the  Master  and 

Servant  Act,  1887,  apply  ; 

and  thereupon  in  case  any  such  matter  arises  between  the  parties  while  they 
are  bound  by  the  agreement,  the  arbitrators,  arbitrator,  or  umpire  shall  have 
jurisdiction  for  the  hearing  and  determination  thereof,  and  upon  their  or  his 
hearing  and  determining  the  same,  no  other  proceeding  shall  be  taken  before 
any  other  court  or  person  for  the  sime  matter ;  but  if  the  disagreement  or 
dispute  is  not  so  heard  and  determined  within  twenty-one  days  from  the  time 
when  it  arose,  the  jurisdiction  of  the  arbitrators,  arbitrator,  or  umpire  shall 
cease,  unless  the  partiep  have,  since  the  arising  of  the  disagreement  or  dispute. 
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conseiited  in  writing  that  it  shall  be  exdoaively  determined  by  the  arbitrators, 
arbitrator,  or  umpire  : 

A  disagreement  or  dispate  shall  be  deemed  to  arise  at  the  time  of  the  act  or 
omission  to  which  it  relates  : 

(6.)  The  arbitrators,  arbitrator,  or  umpire  may  hear  and  determine  any 
matter  referred  to  them  in  such  manner  as  they  think  fit,  or  as  may  be  pre- 
scribed by  the  agreement  : 

(7.)  The  agreement  and  also  any  rules  made  by  the  arbitrators,  arbitrator,  or 
umpire,  in  pursuance  of  its  provisions,  shall  in  all  proceedings  as  well  be^re 
them  OS  in  any  court  be  evidence  of  the  terms  of  the  contract  of  employment 
and  service  between  the  parties  bound  by  the  agreement. 

(8.)  The  agreement  shall  be  deemed  to  be  an  agreement  within  the  meaning 
of  the  thirteenth  section  of  the  principal  Act  for  all  the  purposes  of  that 
Act: 

(0.)  If  the  agreement  provides  for  the  production  or  examination  of  any 
books,  documents,  or  accounts,  subject  or  not  to  any  conditions  as  to  the  mode 
of  their  production  or  examination,  the  arbitrators,  arbitrator,  or  umpire  may 
require  the  production  or  examination  (subject  to  any  such  conditions)  of  any 
such  books,  documents,  or  accounts  in  the  possession  or  control  of  any  person 
summoned  as  a  witness,  and  who  is  bound  by  the  agreement,  and  the  provisions 
of  the  principal  Act  for  compelling  the  attendance  and  submission  of  witnesKs 
shall  apply  for  enforcing  such  production  or  examination. 

S.  2.  This  Act  may  be  cited  as  "  The  Arbitration  (Masters  and  Workmen) 
Act,  1872." 


8  A  4  Will. 
IV.  c.  42. 

Submiauiou 
to  arbitra- 
tion by  rule 
of  court,  Ac, 
not  to  be 
rovocablo 
without 
leave  of  tho 
court. 


Power  to 
compel  tho 
attendance 
of  wit- 
nesses. 


3  &  4  Will.  IV.  c.  42. 

An  Act  for  the  further  amendment  of  i^  Law,  and  the  better  <xdva9te&^ 
ment  of  Justice  (a).  \\4ih  August,  1833.] 

S.  39.  And  whereas  it  is  expedient  to  render  references  to  arbitration  more 
effectual;  be  it  further  enacted,  That  the  power  and  authority  of  any  arbitrator 
or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  cour^  or  judge's  order, 
or  order  of  Nisi  Frius,  in  any  action  now  brought,  or  which  shall  be  hereafter 
brought,  or  by  or  in  pursuance  of  any  submission  to  reference  containing  an 
i^reement  that  such  submission  shall  be  made  a  rule  of  any  of  his  Majesty's 
courts  of  record,  shall  not  be  revocable  by  any  party  to  such  reference  without 
the  leave  of  the  court  by  which  such  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  such  submission,  or  by  leave  of  a  judge ;  and  the  arbi- 
trator  or  umpire  shall  and  may  and  is  hereby  required  to  proceed  with  the 
reference  notwithstanding  any  such  revocation,  and  to  make  such  award, 
although  the  person  making  such  revocation  shall  not  afterwards  attend  the 
reference ;  and  that  the  court,  or  any  judge  thereof,  may  from  time  to  time 
enlarge  the  time  for  any  such  arbitrator  making  his  award. 

S.  40.  And  be  it  further  enacted,  That  when  any  reference  shall  have  been 
made  by  any  such  rule  or  order  as  aforesaid,  or  by  any  submission  containing 
such  agreement  as  aforesaid,  it  shall  be  lawful  for  the  court  by  which  such  rule 
or  order  shall  be  made,  or  which  shall  be  mentioned  in  such  agreement,  or  for 
any  judge,  by  rule  or  order  to  be  made  for  that  purpose,  to  command  the 
attendance  and  examination  of  any  person  to  be  named,  or  the  production  of 
any  documents  to  be  mentioned  in  such  rule  or  order ;  and  the  disobedience 
to  any  such  rule  or  order  shall  be  deemed  a  contempt  of  court,  if,  in  addition 
to  the  service  of  such  rule  or  order^  an  appointment  of  the  time  and  pUuoe  of 
attendance  in  obedience  thereto,  signed  by  one  at  least  of  the  arbitrators,  or 
by  the  umpire,  before  whom  the  attendance  is  required,  shall  also  be  served 
either  together  with  or  after  the  service  of  such  rule  or  order  :  provided  always, 
that  every  person  whose  attendance  shall  be  so  required  shall  be  entitled  to  the 


(a)  TtiG  Triah  Act,  the  8  &  4  Vict  c.  105,  hns  sections  03,  M,  and  tffi,  oonosponding  to 
ctionB  S9,  40,  and  41  of  tho  3  ft  4  WiU.  IV.  c.  42. 
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like  conduct  money,  and  payment  of  expenses  and  for  loss  of  time,  as  for  and 
upon  attendance  at  any  trial :  provided  also,  that  the  application  made  to  such 
court  or  judge  for  such  rule  or  order  shall  set  forth  the  county  where  such 
witness  is  residing  at  the  time,  or  satisfy  such  court  or  judge  that  such  person 
cannot  be  found  :  provided  also,  that  no  person  shall  be  compelled  to  produce 
under  any  such  rule  or  order,  any  writing  or  other  document  that  he  would  not 
be  compelled  to  produce  at  a  trial,  or  to  attend  at  more  than  two  consecutive 
days,  to  be  named  in  such  order. 

S.  41.  And  be  it  further  enacted,  That  when  in  any  rule  or  order  of  reference, 
or  in  any  submission  to  arbitration  containing  an  agreement  that  the  submission 
shall  be  made  a  rule  of  court,  it  shall  be  ordered  or  agreed  that  the  witnesses 
upon  such  reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the 
arbitrators  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby 
authorized  and  required,  to  administer  an  oath  to  such  witnesses,  or  to  take 
their  affirmation  in  cases  where  affirmation  is  allowed  by  law  instead  of  oath  ; 
and  if  upon  such  oath  or  affirmation  any  person  making  the  same  shall  wilfully 
and  corruptly  give  any  false  evidence,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted  and  punished 
accordingly. 


3  &  4  Will. 
IV.  c.  42. 


Power  for 
the  arbitra- 
tors, under 
a  nilo  of 
court,  to 
administer 
an  oath. 


8  &  9  VlCT.  C.   16. 


An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted    8  &9  Vicr. 
in  Acts  with  respect  to  the  consCitution  of  Companies  incorporated  for        ^' 
carrying  on  undertakings  of  a  public  nature  (6).  [Sth  may,  1846.] 


[By  8,  4,  the  Act  may  be  cited  as  *^  The  Companies  Clauses  Consolidation  Act, 
1846.*'] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 
as  follows : 

S.  128.  When  any  dispute  authorized  or  directed  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have 
arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single 
arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  by  writing  under 
his  hand,  nominate  and  appoint  an  arbitrator  to  whom  such  dispute  shall  be 
referred  ;  and  after  any  such  appointment  shall  have  been  made  neither  party 
shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor 
shall  the  death  of  either  party  operate  as  such  revocation  ;  and  if  for  the  space 
of  fourteen  days  after  any  such  dispute  bLall  have  arisen,  and  after  a  request  in 
writing  shall  have  been  served  by  the  one  party  on  the  other  party  to  appoint 
an  arbitrator,  such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having  himself  appointed 
an  arbitrator,  may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and 
such  arbitrator  may  proceed  to  hear  and  determine  the  matters  which  shall  be 
in  diifipute,  and  in  such  case  the  award  or  determination  of  such  single  arbitrator 
shall  be  final. 

8.  129.  If  before  the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  or  refuse,  or  for  seven  days 
neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator  was  appointed 
may  nominate  and  appoint  in  writing  some  other  person  to  act  in  bis  place  ; 
and  if  for  the  space  of  seven  days  after  notice  in  writing  from  the  other  party 
fur  that  piupose  he  fail  to  do  so,  the  remaining  or  other  arbitrator  may  proceed 
ex  parte  ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the 
same  powers  and  authorities  as  were  vested  in  the  former  arbitrator  at  the 
time  of  such  his  death,  refusal,  or  disability  as  aforesaid. 

S.  130.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate 
and  appoint  by  writing  under  their  iiands  an  umpire  to  decide  on  any  such 


Arbilralum. 

Appoint- 
ment of 
arbitrator 
when  ques- 
tions arc  to 
bo  deter- 
mined by 
arbitration. 


Vacancy  of 
arbitrator  to 
be  supplied. 


Appoint- 
ment of 
umpire. 


(6)  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  A  9  Vict.  c.  17. 
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8  &  9  Vict. 
c.  16. 


Appoint- 
moiit  on 
neglect  of 
arbitrators 
In  case  of 
railway 
compiuiicfl. 


Power  of 
arbitrators 
to  call  for 
bookA,  &c. 


Costs  in 
their  discro- 
tion. 


Submission 
to  arbitra- 
tion a  rule  of 
court. 


xnatten  on  which  they  shall  differ  ;  and  if  snch  umpire  shall  die,  or  refuse,  or 
for  seven  days  neglect  to  act,  they  shall  forthwith  after  such  dea^  refusal,  or 
neglect,  appoint  another  umpire  in  his  place  ;  and  the  decision  of  any  such 
umpire  on  the  matters  so  referred  to  him  shall  be  fioaL 

S.  131.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or 
shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect  to 
appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of  Trade,  if  they  think  fit, 
in  any  case  in  which  a  railway  company  shall  be  one  party  to  the  arbitration, 
on  the  application  of  either  party  to  such  arbitration,  to  appoint  an  umpire : 
and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitrators  shall 
differ  shall  be  final 

S.  132.  The  said  arbitrators  or  their  umpire  may  call  for  the  producticni 
of  any  documents  in  the  possession  or  power  of  either  party  which  they  or  he 
may  think  necessary  for  determining  the  question  in  dii^ute^  and  may  examine 
the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  neceasaiy  for 
that  purpose. 

S.  133.  Except  where  by  this  or  the  special  Act,  or  any  Act  inoorponted 
therewith,  it  shall  be  otherwise  provided,  tiie  costs  of  and  attending  every  such 
arbitration  to  be  determined  by  the  arbitrators  shall  be  in  the  discretion  of  the 
arbitrators  or  their  umpire,  as  the  case  may  be. 

S.  134.  The  submission  to  any  such  arl^tration  may  be  made  a  rule  of  any 
of  the  superior  courts,  on  the  application  of  either  of  the  parties. 


8  &  9  Vict. 
a  18. 


Compensa- 
tion exceed- 
ing 50{.  to 
be  settled  by 
arbitration 
or  jtiry  at 
the  option  of 
the  party 
claiming 
comixin&v 
tion. 


Appoint- 
ment of  arbi- 
trator when 
questions 
are  to  be 
determined 
by  arbitra- 
tion. 


8  &  9  VlOT.  C.   18. 

An  Act  for  eonsolidating  in  one  Act  certain  provisions  usually  inserted 
in  Acts  aiUhorizing  the  taking  of  Lands  for  undertakings  of  a  puUie 
Tiature  (c),  [sA  May,  1846.] 

[By  8.  4,  iht  Act  may  he  cited  as  "  The  Lands  Clauses  Consolidation  Act* 
1845."] 

["  With  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment," it  is  provided  in  thefoUawing  words :] — 

S.  23.  If  the  compensation  claimed  or  offered  in  any  such  case  shall  exceed 
fifty  pounds,  and  if  the  party  claiming  compensation  desire  to  have  the  same 
settled  by  arbitration,  and  signify  sud^  desire  by  notice  in  writing  to  the  pro- 
moters of  the  undertaking,  before  they  have  issued  their  warrant  to  the  sheriff 
to  summon  a  jury  in  respect  of  such  lands,  under  the  provisions  hereinafter 
contained,  stating  in  such  notice  the  nature  of  the  interest  in  respect  of  which 
such  party  claims  compensation,  and  the  amount  of  the  compensation  so  daimed, 
the  same  shall  be  so  settied  accordingly  ;  but,  unless  the  party  claiming  com- 
pensation shall  as  aforesaid  signify  his  desire  to  have  the  question  of  such  com- 
pensation settled  by  arbitration,  or  if  when  the  matter  shall  have  been  referred 
to  arbitration  the  arbitrators  or  their  umpire  shall  for  three  months  have  failed 
to  make  their  or  his  award,  or  if  no  final  award  shall  be  made,  the  qaestion 
of  such  compensation  shall  be  settled  by  the  verdict  of  a  jury,  as  heieiiiafter 
provided. 

S.  25.  When  any  question  of  disputed  compensation  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  authorised  or  required  to  be  settled  by 
arbitration,  shall  have  arisen,  then,  unless  both  parties  shall  concnr  in  the 
appointment  of  a  single  arbitrator,  each  party,  on  the  request  of  the  other 
party,  shall  nominate  and  appoint  an  arbitrator,  to  whom  such  dispute  shall 
be  referred  ;  and  every  appointment  of  an  arbitrator  shall  be  made  on  the  part 
of  the  promoters  of  the  undertaking,  under  the  hands  of  the  said  promotov 
or  any  two  of  them,  or  of  their  secretary  or  clerk,  and  on  the  part  of  any  other 
party  under  the  hand  of  such  party,  or,  if  such  party  be  a  corporation  aggre- 
gate, under  the  common  seal  of  such  corporation ;  and  such  appointment 
shall  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a  submission  to  arbi- 
tration on  the  part  of  the  party  by  whom  the  same  shall  be  made  ;  and  after 


(c)  The  Land«  Clauses  ConsoUdation  Act,  1845,  is  the  S  &  9  Vict.  c.  19. 
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any  sixcli  appomtment  shall  have  been  made,  neither  party  shall  have  power  to  8  &  9  Vict. 
revoke  the  same  without  the  consent  of  the  other,  nor  shall  the  death  of  either  ^'  ^  ' 
party  operate  as  a  revocation ;  and  if  for  the  spaco  of  fourteen  days  after  any 
such  dispute  shall  have  arisen,  and  after  a  request  in  writing,  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such  last- 
mentioned  par(y  fail  to  appoint  such  arbitrator,  then  upon  such  failure  the 
party  making  the  request,  and  having  himself  appointed  an  arbitrator,  may 
appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute, 
and  in  such  case  the  award  or  determination  of  such  single  arbitrator  shall  be 
final 

S.  26.  If,  befbre  the  matters  so  referred  shall  be  determined,  any  arbitrator  Vacancy  of 
appointed  by  either  party  die>  or  become  incapable,  the  party  by  whom  such  ^^'^^^^li** 
arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  other       ^"^^ 
person  to  act  in  his  place,  and  if,  for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  for  that  purpose,  he  fail  to  do  so,  the  remaining 
or  other  arbitrator  may  proceed  ex  parte;   and   every  arbitrator   so   to  be 
substituted  as  aforesaid,  shall  have  the  same  powers  and  authorities  as  were 
vested  in  the  fonuer  arbitrator  at  the  time  of  such  his  death  or  disability  as 
aforesaid. 

S.  27.  Where  more  than  one  arbitrator  shall  have  been  appointed  such  arbi-  Appoint- 
trators  shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  mont  of 
and  appoint,  by  writing  under  their  hands,  an  umpire  to  decide  on  any  such  un^P^^^* 
matters  on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  the 
provisions  of  this  or  the  special  Act,  and  if  such  umpire  shall  die,  or  become 
incapable  to  act,  they  shall  forthwith  after  such  death  or  incapacity,  appoint 
another  umpire  in  his  place,  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  hun  shall  be  final 

S.  28.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or  Appoint- 
shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect  meut  of 
to  appoint  an  umpire,  the  Board  of  Trade  {d)t  in  any  case  in  which  a  railway  ^«»pl™  oy 
company  shall  be  one  party  to  the  arbitration,  and  two  justices  in  any  other  ^f  arbi- 
case,  shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an  trators,  in 
umpire,  and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitra-  case  of 
tors  shall  differ,  or  which  shall  be  referred  to  him  under  this  or  the  special  Act,  J^JJJioa, 
shall  be  final. 

S.  29.  If,  when  a  single  arbitrator  shall  have  been  appointed,  such  arbitrator  n  gi^gio 
shall  die,  or  become  incapable  to  act  before  he  shall  have  made  his  award,  the  arbitrator 
matters  referred  to  him  shall  be  determined  by  arbitration  under  the  provisions  ^^'i™?'**?'^ 
of  this  or  the  special  Act  in  the  same  manner  as  if  such  arbitrator  had  not  been  ^^^^ 
appointed. 

S.  80.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  either  j£  cither 
of  the  arbitrators  refuse  or  for  seven  days  neglect  to  act,  the  other  arbitrator  arbitrator 
may  proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  shall  be  as  refuse  to  act, 
effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  both  parties.  Sw;e*i°ox^ 

S.  31.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and   parte, 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi-    j£  {^rbitra- 
trators  shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  on   tors  fail  to 
which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  such   make  their 
extended  time  (if  any)  as  shall  have  been  appointed  for  that  purpose  by  both   ^^?J^,Jtv-^" 
such  arbitrators  under  their  hands,  the  matters  referred  to  them  shall  be  deter-    todays, the 
mined  by  the  umpire  to  be  appointed  as  aforesaid.  matter  to  go 

S.  32.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  any   *9  *^°  ^^' 
documents  in  the  possession  or  power  of  either  party  which  he  or  they  may   ^  ^' 
think  necessary  for  determining  the  question  in  dispute,  and  may  examine  the   ^^^F^  ?^ 
parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that   to  colTfor* 
purpose.  books,  &c. 

S.  33.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of  Arbitrator 
any  matters  referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make  and  or  umpiro 
subscribe  the  following  declaration  ;  that  is  to  say,  ^  ^^°i^ 

(cZ)  The  lowers  of  the  Boanl  of  Trade  as  to  railways  wore  transferred  to  the  Commis- 
Riouers  of  Railways  by  the  stat.  9  &  10  Vict  c.  105,  s.  2 ;  but  have  boon  rctrnnsfen-cd  t« 
the  Board  of  Trade  by  the  stat.  14  &  15  Vict.  c.  6-1. 
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8  &  9  Vict. 
c.  18. 


Costflrf 
arbitration, 
how  to  bo 
borno. 


Award  to  Ijo 
delivered  to 
the  promo- 
ters of  the 
under- 
taking. 

Submi&iiun 
a  ndo  of 
court. 

Award  not 
void 
through 
error  In. 
form. 

Purchaao- 
xnoney  and 
compensa- 
tion, how  to 
bo  esti- 
mated. 


Where  com- 
pensiiitiou  to 
absent  party 
has  been 
determined 
by  a  sur- 
veyor, the 
party  may 
mvc  the 
same  buI)- 
mittod  to 
arbitmtion. 


Qiication  to 
be  sub- 
mitted to 
the  lu-bi- 
tiTitors. 

If  further 
simi 

awarded, 
promoters  to 
pay  or  do- 
posit  same 
within  f  o\ir- 
teen  days. 

Costs  of  tho 
arbitration. 


"I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfally  and 
honestly,  and  to  the  hest  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisiona  of  the  Act  [naming  the  tpecial  Ad], 

"A.R 

**  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator  or  umpire  having  made  such  declaration  shall  wilfully  act  contrary 
thereto  he  thall  be  guilty  of  a  misdemeanor. 

S.  34.  All  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  undertaking, 
unless  the  arbitrators  shall  award  the  same  or  a  less  sum  than  shall  have  been 
offered  by  the  promoters  of  the  undertaking ;  in  which  case  each  party  shall 
bear  his  own  costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitratori 
shall  be  borne  by  the  parties  in  equal  proportions  (f). 

S.  85.  The  arbitrators  shall  deliver  (heir  award  in  writing  to  the  promoten 
of  the  undertaking,  and  the  said  promoters  shall  retain  the  same,  and  shall 
forthwith,  on  demand,  at  their  own  expense,  furnish  a  oopy  thereof  to  the  other 
party  to  the  arbitration,  and  shall  at  all  times,  on  demand,  produce  the  said 
award,  and  allow  the  same  to  be  inspected  or  examined  by  such  party  or  any 
person  appointed  by  him  for  that  purpose. 

S.  86.  The  submission  to  any  such  arbitration  may  be  made  a  role  of  any  of 
the  superior  courts,  on  the  application  of  either  of  tiie  parties, 

S.  37.  No  award  made  with  re{^)ect  to  any  question  referred  to  arbitratioii 
under  the  provisions  of  this  or  the  special  Act  shall  be  set  aside  for  izregnlarity 
or  error  in  matter  or  form. 

S.  63.  In  estimating  the  purchase-money  or  compensation  to  be  paid  by  the 
promoters  of  the  undertaking,  in  any  of  the  cases  aforesaid,  regard  shall  be  had 
by  the  justices,  arbitrators,  or  surveyors,  as  the  case  may  be,  not  only  to  the 
value  of  the  land  to  be  purchased  or  taken  by  the  promoters  of  the  under- 
takiug,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the 
lands  by  reason  of  the  severing  of  the  laiids  taken  from  the  other  lands  of  such 
owner,  or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the 
powers  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith. 

S.  6i.  When  the  compensation  payable  in  respect  of  any  lands,  or  soj 
interest  therein,  shall  hayo  been  ascertained  by  the  valuation  of  a  surveyor, 
and  deposited  in  the  Bank  under  the  provisions  herein  contained,  by  reason 
that  the  owner  of  or  party  entitied  to  convey  such  lands  or  such  interest  therein 
as  aforesaid  could  not  be  found  or  was  absent  from  the  kingdom  ;  if  such  owner 
or  party  shall  be  dissatisfied  with  such  valuation  it  shall  bo  lawful  for  him, 
before  he  shall  have  applied  to  the  Court  of  Chancery  for  payment  or  invest- 
ment of  the  moneys  so  deposited  under  the  provisions  herein  contained,  by 
notice  in  writing  to  the  promoters  of  the  undertaking,  to  require  the  qaestion 
of  such  compensation  to  be  submitted  accordingly,  in  the  same  manner  as  in 
other  cases  of  disputed  compensation  hereinbefore  authorized  or  requirctl  to  be 
submitted  to  arbitration . 

S.  65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  last  afore- 
said shall  be,  whether  the  said  sum  so  deposited  as  aforesaid  by  the  promoters 
of  the  undertaking  was  a  sufficient  sum,  or  whether  any  and  what  further  sum 
ought  to  be  paid  or  deposited  by  them. 

S.  6G.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  be  paid  or 
deposited  by  the  promoters  of  the  undertaking,  they  shadl  payor  deposit,  as  the 
case  may  require,  such  further  sum  within  fourteen  days  after  the  making  of 
such  award,  or  in  default  thereof  the  same  may  be  enforced  by  attachment,  or 
recovered  with  costs  by  action  or  suit  in  any  of  the  superior  courts. 

S.  67.  If  the  arbitrators  shall  determine  that  the  sum  so  deposited  was  suffi- 
cient,  the  costs  of  and  incident  to  such  arbitration  to  be  determined  by  the 
arbitrators,  shall  be  in  the  discretion  of  the  arbitrators  ;  but  if  the  arbitrators 
shall  determine  that  a  further  sum  ought  to  be  paid  or  deposited  by  the  pro- 
moters of  the  undertaking,  all  the  costs  of  and  incident  to  the  arbitration  shall 
be  borne  by  the  promoters  of  the  imdertaking. 


(e)  These  costs  are  now  to  bo  settled  by  a  master  if  either  party  requires  it :  itat  82*  38 
Vict.  c.  18,  8. 1. 
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S.  6d.  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  nave  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which  the  promoteis  of  the 
undertaking  shall  not  have  made  satisfaction  under  the  provisions  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  fifty  pounds,  such  party  may  have 
the  same  settled  either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall 
think  fit ;  and  if  such  party  desire  to  have  the  same  settled  by  arbitration,  it 
shall  be  lawful  for  him  to  give  notice  in  writing  to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating  in  such  notice  the  nature  of  the  interest  in 
sudi  lands  in  respect  of  which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  therein  ;  and  unless  the  promoters  of  the  undertaking 
be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter  into 
a  written  agreement  for  that  purpose  within  twenty-one  days  after  the  receipt 
of  any  such  notice  from  any  party  so  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided  ;  or  if  the  party  so  entitled  as  afore- 
said desire  to  have  such  question  of  compensation  settled  by  a  jury,  it  shall  be 
lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the  promoters  of 
the  undertaking,  stating  such  particulars  as  aforesaid,  and  unless  the  promoters 
of  the  underta^g  be  willing  to  pay  the  amoimt  of  compensation  so  claimed, 
and  enter  into  a  written  agreement  for  that  purpose,  they  shall,  within  twenty- 
one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to 
snnmion  a  jury  for  settling  the  same  in  the  manner  herein  provided,  and  in 
default  thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as  aforesaid 
the  amoimt  of  compensation  so  claimed,  and  the  same  may  be  recovered  by 
him,  with  costs,  by  action  in  any  of  the  superior  courts. 

IBif  8.  105,  ainount  of  compensation  in  respect  of  common  or  waste  landSf  and 
hy  8.114,  as  to  paying  off  mortgages  prematurely  to  be  settled  as  in  other  eases  of 
disputed  compensation.] 

And  with  respect  to  interests  in  lands  which  have  by  mistake  been  omitted 
to  be  purchased,  be  it  enacted  as  follows  : 

S.  124.  If,  at  any  time  after  the  4)romoters  of  the  undertaking  shall  have 
entered  upon  any  lands  which  under  the  provisions  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  they  were  authorized  to  purchase,  and  wUch 
shall  be  permanently  required  for  the  purposes  of  the  special  Act,  any  party 
shall  appear  to  be  entitled  to  any  estate,  right,  or  interest  in  or  charge  affecting 
.such  limds  which  the  promoters  of  the  undertaking  shall  through  mistake  or 
inadvertence  have  failed  or  omitted  duly  to  purchase  or  to  pay  compensation 
for,  then,  whether  the  period  allowed  for  the  purchase  of  lands  shall  have 
expired  or  not,  the  promoters  of  the  undertaking  shall  remain  in  the  undis- 
turbed possession  of  such  lands,  provided,  within  six  months  after  notice  of 
such  estate,  right,  interest,  or  charge,  in  case  the  same  shall  not  be  disputed  by 
the  promoters  of  the  undertaking,  or  in  case  the  same  shall  be  disputed,  then 
within  six  months  after  the  right  thereto  shall  have  been  finally  established  by 
law  in  favour  of  the  party  claiming  the  same,  the  promoters  of  the  undertaldng 
diall  purchase  or  pay  compensation  for  the  same,  and  shall  also  pay  to  such 
party,  or  to  any  other  party  who  may  establish  a  right  thereto,  full  compensa- 
tion for  the  mesne  profits  or  interest  which  would  have  accrued  to  such  parties 
respectively  in  respect  thereof  during  the  interval  between  the  entry  of  the 
promoters  of  the  undertaking  thereon  and  the  time  of  the  payment  of  such 
purchase-money  or  compensation  by  the  promoters  of  the  undertaking,  so  far 
as  such  mesne  profits  or  interest  may  be  recoverable  in  law  or  equity  ;  and  such 
purchase-money  or  compensation  shall  be  agreed  on  or  awarded  and  paid  in  like 
manner  as  according  to  the  provisions  of  this  Act  the  same  respectively  would 
have  been  agreed  on  or  awarded  and  paid  in  case  the  promoters  of  the  under- 
taking had  purchased  such  estate,  right,  interest  or  charge  before  their  entering 
upon  such  land,  or  as  near  thereto  as  circumstances  will  admit. 

S.  125.  In  estimating  the  compensation  to  be  given  for  any  such  last-men- 
tioned lands,  or  any  estate  or  interest  in  the  same,  or  for  any  mesne  profits 
thereof,  the  jury,  or  arbitrators,  or  justices,  as  the  case  may  be,  shall  assess  the 
same  according  to  what  they  shall  find  to  have  been  the  value  of  such  lands, 
estate,  or  interest  and  profits,  at  the  time  such  lands  were  entered  upon  by  the 
promoters  of  the  undertaking,  and  without  regard  to  any  improvements  or 
works  made  in  the  said  lands  by  the  promoters  of  the  undertaking,  and  as 
though  the  works  had  not  been  constructed. 


8  &  0  Vict. 
c.  18. 
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Promoters 
ofttaexinder- 
taklng  em- 
powered to 
purchase 
interests  in 
lands,  the 
purchase 
whereof 
may  have 
been 

omitted  by 
mistake. 
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8  &  9  Vict. 
c.  18. 

Sale  of 

guperjluous 

land. 


DifforencGS 
aa  to  price  to 
be  nettled  by 
arbitration. 


And  with  respect  to  lands  aoquired  by  the  promoters  of  the  undertaking 
under  the  proviBions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with,  but  which  shall  not  be  required  for  the  purposes  thereof,  be  it  enacted  as 
follows  : 

[SS.  127,  128,  129,  provide  that  they  shaU  he  sM,  and  that  the  offer  of  pur- 
chase  shaU  first  be  made  to  the  ovmer  of  the  land  from  which  they  were  originally 
taJcen,  tJien  to  the  owners  of  adjoining  lands,] 

S.  130.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  purchasing 
any  such  lands,  and  such  person  and  the  promoters  of  the  undertaking  do  not 
agree  as  to  the  price  thereof,  then  such  price  shall  be  ascertained  by  arbitraticm, 
and  the  costs  of  such  arbitration  shall  be  in  the  discretion  of  the  arbitrators. 


8  &  9  Vict. 
c.  20. 


Arhitralion, 

Appoint- 
ment of 
arbitrators 
when  ques- 
tion.«i  arc  to 
bo  doter- 
minod  by 
arbitration. 


Vacancy  of 
arbitrator  to 
bo  supplied. 


8  &  9  Vict.  c.  20. 

An  Act  for  conaolidatiug  in  one  Act  certain  provisions  usually/  inserted  in 
Acts  authorizing  the  making  of  Railways  (/).  \^th  May,  1845.] 

[By  s.  4,  the  Act  may  he  cited  as  '*  The  Railways  Clauses  Consolidation  Act, 
1845.'*  By  SS.  6,  44,  the  compensation  for  land  taken  or  used  for  the  purposes 
of  the  railway ^  or  injuriously  affected  by  its  constructianf  and  for  damages  tn 
respect  of  such  land,  shall  he  ascertained  and  determined  in  the  manner  provided 
in  the  Lands  Clauses  Consolidation  Act,  1845,  in  reaped  of  lands  purdiased 
or  taken  under  its  provisions.] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 
as  follows  : 

S.  126.  When  any  dispute  authorized  or  directed  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  haTo 
arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single 
arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  nominate  and 
appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred  ;  and  every  i^ 
pointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  company,  under 
the  hand  of  the  secretary  or  any  two  of  the  directors  of  the  company,  and  on 
the  part  of  any  other  party,  under  the  hand  of  such  party,  or  if  such  party  be  a 
corporation  aggregate,  under  the  common  seal  of  such  corporation,  and  such 
appointment  shall  be  delivered  to  the  arbitrators,  and  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the  party  by  whom  the  same  shall  be 
made  ;  and  after  any  such  appointment  shall  have  been  made  neither  party 
shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor  shall 
the  death  of  either  party  operate  as  a  revocation  ;  and  if  the  space  of  foorteeo 
days  after  any  such  dispute  shall  have  arisen,  and  after  a  request  in  writing,  in 
which  shall  be  stated  the  matters  so  required  to  be  referred  to  arbitration,  shall 
have  been  served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator, 
such  last-mentioned  party  faSl  to  appoint  such  arbitrator,  then  upon  such  failure 
the  party  making  the  request,  and  having  himself  appointed  an  arbitrator,  may 
appoint  such  arbitrator  to  act  on  behalf  of  both  parties ;  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute  ; 
and  in  such  case  the  award  or  determination  of  such  single  arbitrator  shall 
be  final. 

S.  127.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable  to  act,  the  party  by  whom 
such  arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining  or 
other  arbitrator  may  proceed  ex  parte ;  and  every  arbitrator  so  to  be  sub- 
stituted as  aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested 
in  the  foimer  arbitrator  at  the  time  of  such  his  death  or  incapacity  as  afore- 
said. 


(/)  The  Railways  Clauses  Consolidation  (Scotland)  Act,  18i:>,  is  the  8  1 9  VicL  c.  SO. 
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S.  128.  Where  more  than  one  arbitarator  ahall  have  been  appointed,  such  arbi- 
trators shall,  before  the j  enter  upon  the  matters  referred  to  them,  nominate  and 
appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  this  or  the 
special  Act ;  and  if  such  umpire  shall  die,  or  become  incapable  to  act,  they 
shall  forthwith  after  such  death  or  incapacity  appoint  another  umpire  in  hia 
place  ;  and  the  decision  of  every  such  imipire  on  the  matters  so  referred  to  ^i'tti 
shall  be  final. 

S.  129.  If  in  either  of  the  cases  aforesaid,  the  said  arbitrators  shall  refuse, 
or  shall  for  seven  days  after  request  of  either  party  to  such  arbitration  neglect 
to  appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  application  of  either 
party  to  such  arbitration,  appoint  an  umpire  ;  and  the  decision  of  such  umpire 
on  the  matters  on  which  the  arbitrators  shall  differ,  or  which  shall  be  referred 
to  him  under  this  or  the  special  Act  shall  be  final  (^). 

S.  130.  If,  where  a  single  arbitrator  shall  have  been  appointed,  such  arbi- 
trator die,  or  become  incapable  to  act,  before  he  shall  have  made  his  award,  the 
matters  referred  to  him  shall  be  determined  by  arbitration,  under  the  pro- 
visions of  this  or  the  special  Act,  in  the  same  manner  as  if  such  arbitrator  had 
not  been  appointed. 

S.  131.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  either 
of  the  arbitrators  refuse,  or  for  seven  days  neglect  to  act,  the  other  arbitrator 
may  proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  shall  be  as 
effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  both  parties. 

S.  132.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbitra- 
tors shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  on 
which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  such 
extended  time,  if  any,  as  shall  have  been  appointed  for  that  purpose  by  both 
such  arbitrators  under  their  htmds,  the  matter  referred  to  them  shall  be  deter- 
mined by  the  umpire  to  be  appointed  as  aforesaid. 

S.  133.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he 
may  think  necessary  for  detennining  the  question  in  dispute,  and  may  examine 
the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for 
that  purpose. 

S.  134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of 
any  matters  referred  to  him  he  shall,  in  the  presence  of  a  justice,  make  and 
subscribe  to  the  following  declaration  ;  that  is  to  say, 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me,  under  the  provisions  of  the  Act  [naming  the  special  Act], 

"A.B. 

'*  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator  or  umpire,  having  made  such  declaration,  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

S.  135.  Except,  where  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  such 
arbitration,  to  be  determined  by  the  arbitrators,  shall  be  in  the  discretion  of 
the  arbitrators. 

S.  136.  The  submission  to  any  such  arbitration  maybe  made  a  rule  of  any  of 
the  superior  courts,  on  application  of  either  of  the  parties. 

S.  137.  No  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provision  of  this  or  the  special  Act  shall  be  set  aside  for  irr^ularity 
or  error  in  matter  of  form. 


8  &  0  Vict. 
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(ff)  The  powers  of  the  Board  of  Trado  as  to  railways  wore  transferred  to  the  Commissioners 
of  Railways  by  the  stat.  9  &  10  Vict.  c.  105,  a.  2  ;  but  have  been  rctransfcrrod  to  tho  Board 
of  Trado  by  tho  stat.  li  ^  ll>  Vict.  c.  64. 


862 


APPENDIX  OF  STATUTES. 


9  &  10  Vict.  c.  95, 

0  &  10  VioT.   j^n  Act  for  the  mme  easy  Recovery  of  ^lall  Debts  and  Demands  in 
^•^^-  England.  [2Sth  August,  ISAG.] 

Suits  may  bo  S.  77.  And  be  it  enacted,  That  the  judge  may  in  any  case,  with  the  consent 
"^'iVt^^r^  of  both  parties  to  the  suit,  order  the  same,  with  or  without  other  matters 
ar  tra  on-  ^^jij^  ^Jjq  jurisdiction  of  the  coiu-t  in  dispute  between  such  j.arties,  to  be 
referred  to  arbitration,  to  such  person  or  persona,  and  in  such  manner,  and  on 
such  terms  as  he  shall  think  reasonable  and  just ;  and  such  reference  shall  not 
bo  revocable  by  either  party  except  by  consent  of  the  judge  :  and  the  award  of 
the  arbitrator  or  arbitrators  or  umpire  phall  be  entered  as  the  judgment  in  the 
cause,  and  shall  be  as  binding  and  effectual  to  all  intends  as  if  given  by  the 
judge  :  provided  that  the  judge  may,  if  he  thinks  fit,  on  application  to  him  at 
the  first  court  held  after  the  expiration  of  one  week  after  the  entry  of  such 
award,  set  aside  any  such  award  so  given  as  aforesaid,  or  may,  T^dth  the  conseDt 
of  both  parties  aforesaid,  revoke  the  reference,  or  order  another  reference  to  bo 
made  in  the  manner  aforesaid. 


11  &  12  Vict. 
c.  63. 


MikIo  of 
rcforriuff  to 
arbitration. 


Death,  iic, 
of  ouo  of 
Hovcml  arbi- 
trators. 


[ 


Of  singlo 
arbitrator. 


11  &  12  Vict,  c  63. 

An  Act  for  promwtinfj  the  Public  Ucalth,  [31*4  AugvM,  1848.] 

[By  the  interpretation  clause,  a.  2,  "The  word  'arbitrators*  shall  include  a 

single  arbitrator  ;  and  the  word  *  arbitrators/  and  *  arbitrator,'  shall  include 

an  umpire,*'] 
By  B.  3,  the  Act  may  he  ciUd  as  "  The  Public  Health  Act,  1848."] 
By  8.  76,  disputes  with  Watencorls  Companies  shall  he  settied  by  arbitration,] 

S.  123.  And  be  it  enacted,  lliat  in  case  of  dispute  as  to  the  amount  of  any 
oompensation  to  be  made  under  the  provisions  of  this  Act  (except  where  the 
mode  of  determining  the  same  is  specially  provided  for),  and  in  case  of  any 
matter  which  by  this  Act  is  authorized  or  directed  to  be  settled  by  arbitration, 
then,  unless  both  parties  concur  in  the  appointment  of  a  .single  arbitrator, 
each  party,  on  the  request  of  the  other,  shall  appoint  an  arbitrator,  to  whom 
the  matter  shall  be  referred  ;  and  every  such  appointment  when  made  on  the 
behalf  of  the  local  Board  of  Health,  shall  (in  the  case  of  a  non-corporate  dis- 
trict) be  under  their  seal  and  the  hands  of  any  five  or  more  of  their  nunilter, 
or  under  the  common  seal  in  case  of  a  corporate  district,  and  on  the  behalf  of 
any  other  party  under  his  hand,  or  if  such  party  be  a  corporation  aggreeate 
under  the  common  seal  thereof ;  and  such  npjx)intment  shall  be  delivered  to 
the  arbitrators  and  shall  be  deemed  a  submission  to  arbitration  by  the  parties 
making  the  same  ;  and  after  the  making  of  any  such  appointment  the  same 
shall  not  be  revoked  without  the  consent  of  both  parties,  nor  shall  the  death 
of  either  party  operate  as  a  revocation  ;  and  if  for  the  space  of  fourteen  days 
after  any  such  matter  shall  have  arisen,  and  notice  in  writing  by  one  party 
who  has  himself  duly  appointed  an  arbitrator  to  the  other  party,  stating  the 
matter  to  be  referred,  and  accompanied  by  a  copy  of  such  appointment,  the 
party  to  whom  notice  is  given  fail  to  appoint  an  arbitrator,  the  arbitrator 
appointed  by  the  party  giving  the  notice  siiall  be  deemed  to  be  appointed  by 
and  shall  act  on  behalf  of  both  parties  ;  and  the  award  of  any  arbitrator  or 
arbitrators  appointed  in  pursuance  of  this  Act  shall  be  binding,  final,  and  con- 
clusive upon  sdl  persons,  and  to  all  intents  and  purposes  whatsoever. 

S.  124.  And  be  it  enacted,  That  if  before  the  determination  of  any  matter 
so  referred  any  arbitrator  die,  or  refuse,  or  become  incapable  to  act,  the  party 
by  whom  such  arbitrator  was  appointed  may  appoint  in  writing  another  person 
in  his  stead ;  and  if  he  fail  so  to  do  for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  in  that  behalf,  the  remaining  arbitrator  may  pro- 
ceed ex  parte  ;  .and  every  arbitrator  so  appointed  shall  have  the  same  jwwers 
and  authorities  as  were  vested  in  the  arbitrator  in  whose  stead  the  appointment 
is  made  ;  and  in  case  a  singlo  arbitrator  die,  or  become  incapable  to  act,  before 
the  making  of  his  award,  or  fail  to  make  his  award  within  twenty-one  days 
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after  his  appointment,  or  within  such  extended  time,  if  any,  as  shall  have  been 
duly  appomted  by  him  for  that  purpose,  the  matters  referred  to  him  shall  be 
again  referred  to  arbitration  under  the  provisions  of  this  Act,  as  if  no  former 
reference  had  been  made. 

S.  125.  And  be  it  enacted,  That  in  case  there  be  more  than  one  arbitrator, 
the  arbitrators  shall,  before  they  enter  upon  the  reference,  appoint  by  writing 
under  their  hands  an  umpire  (A),  and  if  the  person  appointed  to  be  umpire  die, 
or  become  incapable  to  act,  the  arbitrators  shall  forthwith  appoint  another 
person  in  his  stead  ;  and  in  case  the  arbitrators  neglect  or  refuse  to  appoint  an 
umpire  for  seven  days  after  being  requested  so  to  do  by  any  party  to  the  arbi- 
tration, the  Court  of  Greneral  or  Quarter  Sessions  shall  on  the  application  of 
any  such  party  appoint  an  umpire  ;  and  the  award  of  the  umpire  shall  be 
binding,  final,  and  conclusive  upon  all  persons  and  to  all  intents  and  purposes 
whatsoever  ;  and  in  case  the  arbitrators  fail  to  make  their  award  within  twenty- 
one  days  after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time,  if  fuiy,  as  shall  have  been  duly  appointed  by  them  for  that 
purpose,  the  matters  referred  shall  be  determined  by  the  umpire  ;  and  the  pro- 
visions of  this  Act  with  respect  to  the  time  for  making  an  award,  and  with 
respect  to  extending  the  same  in  the  case  of  a  single  arbitrator,  shall  apply  to 
an  umpirage. 

S.  126.  Provided  always,  and  be  it  enacted,  That  the  time  for  making  an 
award  under  this  Act  shall  not  be  extended  beyond  the  period  of  three  months 
from  the  date  of  the  submission  or  from  the  day  on  which  the  umpire  shall 
have  been  appointed  (as  the  case  may  be). 

S.  127.  And  be  it  enacted,  That  any  arbitrator,  arbitrators,  or  umpire  ap- 
pointed by  virtue  of  this  Act,  may  require  the  production  of  such  documents  in 
the  possession  of  power  of  either  party  as  they  or  he  may  think  necessary  for 
determining  the  matters  referred,  and  may  examine  the  parties  or  their  wit- 
nesses on  oath ;  and  the  costs  of  and  consequent  upon  the  reference  shall  be  in 
the  discretion  of  the  arbitrator  or  arbitrators,  or  of  the  umpire  (in  case  the 
matters  rererred  are  determined  by  an  umpire  under  the  power  hereinbefore 
contxdned  in  that  behalf) ;  and  any  submission  to  arbitration  under  the  pro- 
visions of  this  Act  may  be  made  a  rule  of  any  of  the  superior  courts,  on  the  ap- 
plication of  any  party  thereto. 

S.  128.  And  be  it  enacted,  That  before  any  arbitrator  or  umpire  shall  enter 
upon  any  such  reference  as  aforesaid,  he  shall  make  and  subscribe  the  following 
declaration  before  a  justice  of  the  peace  :  (that  is  to  say), 

*^  I,  A.  B.,  do  solemnly  and  smcereiy  declare  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters 
referred  to  me  under  the  FubHc  Health  Act,  1848. 

"A.  B." 
And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and  if  any 
arbitrator  or  umpire  shall  wilfully  act  contrary  to  such  declaration,  he  shall  be 
guilty  of  a  misdemeanor. 

S.  144.  And  be  it  enacted,  That  full  compensation  shall  be  made,  out  of  the 
general  or  special  district  rates  to  be  levied  under  this  Act,  to  all  persons  sus- 
taining any  damage  by  reason  of  the  exerdse  of  any  of  the  powers  of  this  Act ; 
and  in  case  of  dilute  as  to  amount,  the  same  shall  be  settled  by  arbitration  in 
the  manner  provided  by  this  Act ;  or,  if  the  compensation  claimed  do  not  ex- 
ceed the  sum  of  twenty-pounds,  the  same  may  be  ascertained  by  and  recovered 
before  justices  in  a  summary  manner  (»}. 
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(A)  Holdsworth  v.  Barsham,  81  L.  J.  Q.  B.  145,  appointment  of  umpire  ;  8.  G.  2  B.  &  8. 
480  ;  8.  C.  in  error,  Holdsworth  v.  Wilaon,  32  L.  J.  Q.  B.  289 ;  8.  C.  3  B.  &  8. 1 ;  Ringland 
V.  Lowndes,  17  C.  B.  N.  8.  614. 

(i)  See  the  Queen  v.  The  Burslem  Local  Board  of  Health,  23  L.  J.  Q.  B.  845  ;  29  L.  J.  Q.  B. 
21 ;  in  error,  29  L.  J.  Q.  6.  242  ;  also  in  1  E.  A  £.  1077. 


864 


APPENDIX  OF  STATUTES. 


12  A 13  Vict. 
c.  45. 


Roferonce 
after  notice 
of  appeal  to 
Qxiartor  8oa- 
sions  by 
judge's 
order  on 
consent. 


Roforonoe 
by  order  of 
Court  of  Se8< 
sions. 


Whore 
reference 
abortive, 
Quocu's 
licnch  may 
order  Sea- 
gioiis  to  hear 
appeal. 

3&iwm.  4, 

c.  4i.  to  bo 
applicable  to 


12  &  13  Vict.  c.  45. 

An  Act  to  amend  Hie  procedure  in  Courts  of  General  and  Qiuirter  Sessions 
of  the  Peace  in  England  and  Wales,  ana  for  the  better  Advancenumt  of 
Justice  in  cases  within  ike  Jurisdiction  of  those  Courts. 

[2Sth  July,  1849.] 

S.  12 .  And  whereoB,  by  »  statute  passed  in  the  10th  year  of  King  William 
III.,  intituled  "  An  Act  for  determining  differences  by  Arbitration,"  proviuon 
was  made  for  rendering  more  effectual  the  awards  of  arbitrators  in  the  case  of 
controversies  and  disputes  for  which  there  is  no  other  remedy  but  by  personal 
action,  or  by  suit  in  equity  :  and  whereas  it  is  expedient  in  like  manner  to 
facilitate  and  render  more  effectual  references  to  arbitration  of  oontioYersics 
and  disputes  for  which  the  remedy  is  by  appeal  to  a  Court  of  Greneral  or  Quarter 
Sessions  of  the  Peace :  Be  it  enacted,  that  at  any  time  after  notice  given  of 
appeal  to  any  Court  of  Greneral  or  Quarter  Sessions  of  the  Peace,  agaonst  any 
order,  rule,  or  other  matter  (except  a  summary  conviction,  or  an  order  in 
bastardy,  or  any  proceeding  under  or  by  virtue  of  any  of  the  statutes  relating 
to  her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or  post-office),  for 
which  the  remedy  is  by  such  appeal :  it  shall  be  lawful  for  the  parties  by  ^em- 
selves  or  their  attorneys,  and  by  order  of  a  judge  of  her  Majesty's  Court  of 
Queen's  Bench,  to  submit  the  matter  or  matters  of  such  appeal  to  the  awazxi 
or  umpirage  of  any  person  or  persons,  and  to  agree  that  such  submission  should 
be  made  a  rule  of  the  said  Court  of  Queen's  Bench,  and  to  insert  such  agree* 
ment  in  their  submission,  or  the  condition  of  the  bond  or  promise,  whereby 
they  oblige  themselves  respectively  to  submit  to  the  award  or  umpirage  of  such 
person  or  persons ;  and  thereupon  such  and  the  like  proceedings  in  idl  respects 
shall  and  may  be  taken  with  regard  to  submissions  under  this  Act,  anid  to 
enforcing  awards  or  umpirages  thereupon,  and  to  setting  aside  the  same  as  are 
authorized  by  the  said  Act  of  King  William  III.,  wiUi  regard  to  the  cases 
therein  provided  for ;  and  every  award  or  umpirage  duly  made  under  this  Act 
shall  be  as  binding  and  effectual  to  all  intents  as  if  the  same  had  been  a  regular 
judgment  of  the  said  Coiurt  of  Greneral  or  Quarter  Sessions,  and  shall  and  may, 
on  Sie  application  of  either  party,  be  enrolled  among  the  records  of  the  said 
Court  of  Sessions. 

S.  13.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  Court  of  Greneral  or 
Quarter  Sessions  of  the  Peace  before  which  any  app^  (except  against  a 
sunmiary  conviction,  or  an  order  in  bastardy,  or  any  proceeding  under  or  by 
virtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post-office),  shall  be  brought,  to  order,  with  consent ' 
of  the  parties  or  their  attorneys,  that  the  matter  or  matters  of  such  i4>peal  be 
referred  to  arbitration  to  such  person  or  persons,  and  in  such  manner  and  on 
such  terms  as  the  said  court  shall  think  reasonable  and  proper ;  and  the  award 
of  the  arbitrator  or  arbitrators,  or  imapirage  of  the  umpire,  may,  on  m«ti<in  by 
either  party  at  the  sessions  next  or  next  but  one  after  such  awud  or  umpirage 
shall  have  been  finally  made  and  published,  or  after  the  decision  of  the  Court 
of  Queen's  Bench  on  any  motion  for  setting  aside  the  same,  be  entered  as  the 

i'udgment  of  the  Court  of  General  or  Quarter  Sessions  in  the  appeal,  and  nhMI 
le  as  binding  and  effectual  to  all  intents  as  if  given  by  the  said  court :  Pro- 
vided always,  that  the  Court  of  Queen's  Bench  may,  if  it  think  fit,  on  applica- 
tion within  the  term  next  after  the  making  and  publication  of  sudi  award  or 
umpirage,  either  refer  the  case  back  a^ain  to  the  said  arbitrator,  arbitrators,  or 
umpire,  or  wholly  set  aside  the  award  or  umpirage  already  made,  and  may  in 
the  latter  event  order  the  Court  of  G^eral  or  Quarter  Sessions  to  enter  con- 
tinuances and  hear  the  appeaL 

S.  14.  And  be  it  enacted,  That  if  upon  any  reference  to  arbitration  under 
this  Act  it  shall  be  made  to  appear  to  the  Court  of  Queen's  Bendi  that  either 
from  the  death  of  the  arbitrator  or  arbitrators  or  umpire,  or  from  any  other 
cause,  it  has  been  impossible  that  an  award  or  umpirage  can  be  made,  it  shall 
be  lawful  for  the  said  court  to  order  the  Court  of  General  or  Quarter  Sessions 
of  the  Peace  to  enter  continuances  and  hear  the  appeal. 

S.  15.  And  be  it  enacted.  That  the  several  provisions  relating  to  arbitrations 
contained  in  an  Act  of  the  fourth  year  of  Kinff  William  IV.,  intituled  "An 
Act  for  the  further  Amendment  of  the  Law,  and  the  better  AdvaacemeDt  of 
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Justices,"  shall  be  deemed  and  taken  to  be  applicable  to  arbitrations  under  12&13Vicr. 
this  act  ;  and  in  every  such  arbitration,  the  arbitrator    or  arbitrators   or         ^'^^' 
umpire  shall  have  the  same  powers    of    amendment   which  the  Court  of  roforences 
General  or  Quarter  Sessions  of  the  Peace  would  have  had  on  the  trial  of  the  under  this 
appeal.  act. 
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17  &  18  Vict.  c.  125. 

A/h  Act  for  the  further  amendment  of  the  process,  practice,  a7id  mode  of  ir&isvicr. 
pleading  in  and  enlarging  the  jurisdiction  of  the  Superior  Courts  of      ^*  ^*^- 
Commo7i  Law  at  Westminster,  and  of  the  Supei^ior  Courts  of  Co^nmon 
Law  of  the  counties  palatine  of  Lancaster  aiid  Durham. 

\yith  August,  1854.] 
[The  Common  Law  Procedure  Act,  1854.] 

S.  3.  If  it  be  made  appear  at  any  time  after  the  issuing  of  the  writ,  to  the 
natisf action  of  the  court  or  a  judge,  upon  the  application  of  either  party,  that 
the  matter  in  dispute  consists  wholly  or  in  part  of  matters  of  mere  account 
which  cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  for 
such  court  or  judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  manner,  or  to  order  that  such  matter,  either  wholly 
or  in  part  be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an  officer 
of  the  court,  or,  in  country  causes,  to  the  judge  of  any  county  court  {k),  upon 
such  terms  as  to  costs  and  otherwise  as  such  court  or  judge  shall  think  reason- 
able ;  and  the  decision  or  order  of  such  court  or  judge,  or  the  award  or  certi- 
ficate of  such  referee,  shall  be  enforceable  by  the  same  process  as  the  finding 
of  a  jury  upon  the  matter  referred. 

S.  4.  If  it  shall  appear  to  the  court  or  judge  that  the  allowance  or  disallow- 
ance of  any  particular  item  in  such  account  depends  upon  a  question  of  law  fit 
to  be  decided  by  the  coart,  or  upon  a  question  of  fact  fit  to  be  decided  by  a 
jury,  or  by  a  judge,  upon  the  consent  of  both  parties  as  hereinbefore  provided, 
it  shall  be  lawful  for  such  court  or  judge  to  direct  a  case  to  be  stated,  or  an 
issue  or  issues  to  be  tried  ;  and  the  decision  of  the  court  upon  such  case,  and 
the  finding  of  the  jury  or  judge  upon  such  issue  or  issues,  shall  be  taken  and 
acted  upon  by  the  arbitrator  as  conclusive. 

S.  5.  It  shall  be  lawful  for  the  arbitrator  upon  any  compulsory  reference 
under  this  act,  or  upon  any  reference  by  consent  of  parties  where  the  submis- 
sion is  or  may  be  made  a  rule  or  order  of  any  of  the  superior  courts  of  law  or 
equity  at  Westminster,  if  he  shall  think  fit,  and  if  it  is  not  provided  to  the 
oontraiy,  to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form  of 
a  special  case  for  the  opinion  of  the  court,  and  when  an  action  is  referred,  judg- 
ment, if  BO  ordered,  may  be  entered  according  to  the  opinion  of  the  court. 

S.  6.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  under  this  act  it  shall 
appear  to  the  judge  that  the  questions  arising  thereon  involve  matter  of  accoimt 
which  cannot  conveniently  be  tried  before  him,  it  shall  be  lawful  for  him,  at 
his  discretion,  to  order  that  such  matter  of  account  be  referred  to  an  arbitrator 
appointed  by  the  parties,  or  to  an  officer  of  the  court,  or,  in  country  causes, 
to  a  judge  of  any  county  court  (t),  upon  such  tenns  as  to  costs,  and  oUierwise, 
as  such  judge  shall  think  reasonable ;  and  the  award  or  certificate  of  such 
referee  shall  have  the  same  effect  as  hereinbefore  provided  as  to  the  award  or 
certificate  of  a  referee  before  trial ;  and  it  shaU  be  competent  for  the  judge  to 
proceed  to  try  and  dispose  of  any  other  matters  in  question,  not  referred,  in 
like  manner  as  if  no  reference  had  been  made. 

S.  7.  The  proceedings  upon  any  such  arbitration  as  aforesaid  shall,  except 
otherwise  directed  hereby  or  by  the  submission  or  document  authorizing  the 
reference,  be  conducted  in  like  manner,  and  subject  to  the  same  rules  and 
enactments,  as  to  the  power  of  the  arbitrator  and  of  the  court,  the  attendance 

(ft)  Repealed  as  to  county  court  iudgps,  by  the  stat.  21  ii  22  Vict  c  74,  s.  5. 
({>  Repealed  as  to  county  court  judges,  by  the  stat.  21  jc  22  Vict  c.  74,  s.  5. 

3   K 
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of  witnesses,  the  production  of  documents,  enforcing  or  setting  adde  the  award, 
and  otherwise,  as  upon  a  reference  made  by  consent  under  a  rule  of  court  or 
judge's  order  (m). 

S.  8.  In  any  case  where  reference  shall  be  made  to  arbitration  as  aforesaid, 
the  court  or  a  judge  shall  have  power  at  any  time,  and  from  time  to  time,  to 
remit  the  matters  referred,  or  any  or  either  of  them,  to  the  re-oonsideration 
and  re-determination  of  the  said  arbitrator,  upon  such  terms,  as  to  costs  and 
otherwise,  as  to  the  said  court  or  judge  may  seem  proper  (n). 

S.  9.  All  applications  to  set  aside  any  award  miide  on  a  compulsory  referenoe 
under  this  act  shall  and  may  be  made  within  the  first  seven  days  of  the  term 
next  following  the  publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term  ;  and  if  no  such  application  is  made,  or  if  no  rule  is  granted 
thereon,  or  if  any  rule  granted  thereon  is  afterwards  discharged,  such  award 
shall  be  final  between  the  parties. 

S.  10.  Any  award  made  on  a  compulsory  referenoe  under  this  act  may,  by 
authority  of  a  judge,  on  such  terms  as  to  him  may  seem  reasonable,  be  enforced 
at  any  time  after  seven  days  from  the  time  of  publication,  notwithstanding  that 
the  time  for  moving  to  set  it  aside  has  not  elapsed. 

S.  11.  Whenever  the  parties  to  any  deed  or  instrument  in  writing  to  be 
hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then  existing 
or  future  differences  between  them  or  any  of  them  shall  be  referred  to  arbita* 
tion,  and  any  one  or  more  of  l^e  parties  so  agreeing,  or  any  person  or  persons 
claiming  through  or  under  him  or  them,  shall  nevertheless  commence  any 
action  at  law  or  suit  in  equity  against  the  other  party  or  partiee,  or  any  of 
them,  or  against  any  person  or  persons  claiming  through  or  under  him  or  them 
in  respect  of  the  matters  so  agreed  to  be  referred,  or  any  of  them,  it  shall  be 
lawful  for  the  court  in  which  the  action  or  suit  is  brought,  or  a  judge  thereof, 
on  application  by  the  defendant  or  defendants,  or  any  of  them,  alter  appear- 
ance, and  before  plea  or  answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be  referred  to  arUtiatioa 
according  to  such  agreement  as  aforesaid,  and  that  the  defendant  was  at  tbe 
time  of  the  bringing  of  such  action  or  suit  and  still  is  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying  aU  proceedings  in  such 
action  or  suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such  court  or  judge 
may  seem  fit :  Provided  always,  that  any  such  rule  or  order  may  at  any  time 
afterwards  be  discharged  or  varied  as  justice  may  require. 

S.  12.  If  in  any  case  of  arbitration  the  document  authorizing  the  referenoe 
provide  that  the  referenoe  shall  be  to  a  single  arbitrator,  and  all  the  parties  do 
not,  after  differences  have  arisen,  concur  in  the  appointment  of  an  arbitrator  ; 
or  if  any  appointed  arbitrator  refuse  to  act,  or  become  incaptvble  of  acting,  or 
die,  and  the  terms  of  such  document  do  not  show  that  it  was  intended  that 
such  vacancy  should  not  be  supplied,  and  the  parties  do  not  concur  in  appoint" 
ing  a  new  one  ;  or  if,  where  the  parties  or  two  arbitrators  are  at  liberty  to 
appoint  an  umpire  or  third  arbitrator,  such  parties  or  arbitrators  do  not  appoint 
an  lunpire  or  third  arbitrator ;  or  if  any  appointed  umpire  or  third  arbitrator 
refuse  to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms  of  tbe  docu- 
ment authorizing  the  reference  do  not  show  that  it  was  intended  such  a 
vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators  respectively  do 
not  appoint  a  new  one  :  then  in  ever^  such  instance  any  party  may  serve  the 
remaining  parties  or  the  arbitrators,  as  the  case  may  be,  with  a  written  notice 
to  appoint  an  arbitrator,  umpire,  or  third  arbitrator  respectively  ;  and  if  within 
seven  clear  days  after  such  notice  shall  have  been  served  no  arbitrator,  um- 
pire, or  third  arbitrator  be  appointed,  it  shall  be  lawful  for  any  judge  of  any  ol 
the  superior  courts  of  law  or  equity  at  Westminster,  upon  summonaea  to  be 
taken  out  by  the  party  having  served  such  notice  as  aforesaid,  to  appcnnt  an 
arbitrator,  umpire,  or  third  arbitrator,  as  the  case  may  be,  and  such  arfattrator, 
umpire,  and  third  arbitrator  respectively  shall  have  the  Uke  power  to  act  in 
tbe  reference  and  make  an  award  as  if  he  had  been  appointed  by  consent  of  all 
parties. 
S.  13.  When  the  reference  is  or  is  intended  to  be  to  two  arbltraton,  one 


(>,i)  Hogg  V.  Burgcjw,  3  H.  &  N.  'JUS  :  S.  C.  27  L.  J.  Ex.  SIS. 
00  Morris  v.  Morris,  6  E.  &  B.  383 :  8.  C.  25  L.  J.  Q.  B.  261. 
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appointed  by  each  party,  it  shall  be  lawful  for  either  party,  in  the  case  of  the 
death,  refusal  to  act,  or  incapacity  of  any  arbitrator  appointed  by  him  to  sub- 
stitute a  new  arbitrator,  unless  the  document  authorizing  the  reference  show 
that  it  was  intended  that  the  vacancy  should  not  be  supplied  :  and  if  on 
such  a  reference  one  party  fail  to  appoint  an  arbitrator,  either  originally  or  by 
way  of  sul^titution  as  aforesaid,  for  seven  clear  days  after  the  other  part}'  shall 
have  appointed  an  arbitrator,  and  shall  have  served  the  party  so  failing  to 
appoint  with  notice  in  writing  to  make  the  appointment,  the  party  who  has 
appointed  an  arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbi- 
trator in  the  reference,  and  an  award  made  by  him  shall  be  binding  on  both 
parties,  as  if  the  appointment  had  been  by  consent ;  provided,  however,  that 
the  court  or  a  judge  may  revoke  sach  appointment  on  such  terms  as  shall 
seem  just. 

S.  14.  When  the  reference  is  to  two  arbitrators,  and  the  terms  of  the  docu- 
ment authorising  it  do  not  show  that  it  was  intended  that  there  should  not  be 
an  umpire,  or  provide  otherwise  for  the  appointment  of  an  umpire,  the  two 
arbitrators  may  appoint  an  umpire  at  any  time  within  the  period  during  which 
they  have  power  to  make  an  award,  unless  they  be  called  upon  by  notice  as 
aforesaid  to  make  the  appointment  sooner. 

S.  16.  The  arbitrator  acting  under  any  Buch  document  or  compulsory  order 
of  reference  as  aforesaid,  or  under  any  order  referring  the  award  back,  shall 
make  his  award  under  his  hand,  and  (unless  such  document  or  order  respec- 
tively shall  contain  a  different  limit  of  time)  within  three  months  after  he  shall 
have  been  appointed,  and  shall  have  entered  on  the  reference,  or  shall  have 
been  called  upon  to  act  by  a  notice  in  writing  from  any  party  ;  but  the  parties 
may  by  consent  in  writing  enlarge  the  term  for  making  the  award  ;  and  it  shall 
be  lawful  for  the  superior  court  of  which  such  submission,  document,  or  order 
is  or  may  be  made  a  rule  or  order,  or  for  any  judge  thereof,  for  good  cause  to  be 
stated  in  the  rule  or  order  for  enlargement  from  time  to  time  to  enlarge  the 
term  for  making  the  award  ;  and  if  no  period  be  stated  for  the  enlargement  in 
such  consent  or  order  for  enlargement,  it  shall  be  deemed  to  be  an  enlargement 
for  one  month  ;  and  in  any  case  where  an  umpire  shall  have  been  appointed  it 
shall  be  lawful  for  him  to  enter  on  the  reference  in  lieu  of  the  arbitrators,  if  the 
latter  shall  have  allowed  their  time  or  their  extended  time  to  expire  without 
making  an  award,  or  shall  have  delivered  to  any  party  or  to  the  umpire  a 
notice  in  writing  stating  that  they  cannot  agree. 

8.  16.  When  any  award  made  on  any  such  submission,  document,  or  order 
of  reference  as  aforesaid  directs  that  possession  of  any  lands  or  tenements 
capable  of  being  the  subject  of  an  action  of  ejectment  shall  be  delivered  to  any 
party  either  forthwith  or  at  any  future  time,  or  that  any  such  party  is  entitled 
to  the  possession  of  any  such  lands  or  tenements,  it  shall  be  lawful  for  the 
court  of  which  the  document  authorizing  the  reference  is  or  is  made  a  rule 
or  order,  to  order  any  party  to  the  reference  who  shall  be  in  possession  of  any 
such  lands  or  tenements,  or  any  person  in  possession  of  the  same  claiming 
under  or  put  in  possession  by  him  since  the  making  of  the  document  autho- 
rizing the  reference,  to  deliver  possession  of  the  same  to  the  party  entitled 
thereto,  pursuant  to  the  award,  and  such  rule  or  order  to  deliver  possession 
shall  have  the  effect  of  a  judgment  in  ejectment  against  every  such  party  or 
person  named  in  it,  and  execution  may  issue,  and  possession  shall  be  delivered 
by  the  sheriff  as  on  a  judgment  in  ejectment. 

S.  17.  Every  agreement  or  submission  to  arbitration  by  consent,  whether  by 
deed  or  instrument  in  WTiting  not  under  seal,  may  be  made  a  rule  of  any  one 
of  the  superior  courts  of  law  or  equity  at  Westminster,  on  the  application  of 
any  party  thereto,  unless  such  agreement  or  submission  contain  words  pur- 
porting tiiat  the  parties  intend  that  it  should  not  be  made  a  rule  of  court ;  and 
if  in  any  such  agreement  or  submission  it  is  provided  that  the  same  shall  or  may 
be  made  a  rule  of  one  in  particular  of  such  superior  courts,  it  may  be  made  a 
rule  of  that  court  only ;  and  if,  when  there  is  no  such  provision,  a  case  be 
stated  in  the  award  for  the  opinion  of  one  of  the  superior  courts,  and  such 
court  be  specified  in  the  award,  and  the  document  authorizing  the  reference 
have  not,  before  the  publication  of  the  award  to  the  parties,  been  made  a  rule 
of  court,  such  document  may  be  made  a  rule  only  of  the  court  specified  in  the 
award ;  and  when  in  any  case  the  document  authorizing  the  reference  is  or  has 
been  made  a  rule  or  order  of  any  one  of  such  superior  courts,  no  other  of  such 
courts  shall  have  any  jurisdiction  to  entertain  any  motion  respecting  the  arbi- 
tration or  award. 
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THE  LOCAL  GOVERNMENT  ACT,  1858. 
21  &  22  Vict.  c.  98. 

An  Act  to  aniend  the  Public  Health  Act,  1848,  ai%d  to  maJre  Jurllur 
provision  for  the  local  government  of  tovnis  andpoptdotts  districts. 

[2nd  August^  1858.] 

S.  1.  Short  title,  "  The  Local  Government  Act,  1858." 

S.  64.  "  All  questions  referable  to  arbitration  under  the  Public  Health  Act, 
1848,  or  this  act  or  any  act  incorporated  therewith,  may,  when  the  amomit  in 
dispute  is  less  than  £20,  be  determined  before  two  justices  in  a  summaiy 
manner,"  &c. 

S.  69.  [  When  certain  works  proposed  to  he  done  by  a  local  board  inttrfere  mfk 
the  improvements  of  any  river,  canals  tC-c,  notice  is  to  be  given  to  the  fMrtUi 
interested,  and  if  they  do  not  consejU]  the  matter  in  difference  shall  be  referred 
to  arbitration,  and  the  following  questions  shall  be  decided  by  such  arbitra- 
tion, that  is  to  say  : — 

(1)  Whether  the  matters  or  things  so  proposed  to  be  done  by  the 
local  board  will  cause  any  injury  to  such  river,  canal,  dock,  harbour, 
basin,  towing-path,  works,  or  land  as  are  hereinbefore  mentioned  in  this 
section,  or  to  the  enjoyment  or  improvement  of  such  river,  canal,  dock, 
harbour,  or  basin  as  aforesaid. 

(2)  Whether  any  injury  that  may  be  caused  by  such  matters  or  things 
or  any  of  them  is  or  is  not  of  a  natare  to  admit  of  being  fully  compen- 
sated by  money. 

S.  70.  Tho  result  of  any  such  arbitration  shall  be  final,  and  the  local  board 
shall  do  as  follows  (that  is  to  say)  : 

If  the  arbitrators  are  of  opinion  that  no  injury  will  be  caused,  the 
local  board  may  forthwith  proceed  to  do  the  proposed  matters  md 
things : 

If  the  arbitrators  are  of  opinion  that  injury  will  be  caused,  but  that 
such  injury  is  of  a  nature  to  admit  of  being  fuUy  compensated  by  money, 
they  shall  proceed  to  assess  such  compensation,  and  upon  payment  of 
the  amount  so  assessed,  but  not  before,  the  local  board  may  proceed  to 
do  the  proposed  matters  and  things  : 

If  the  arbitrators  are  of  opinion  that  injury  will  be  caused,  and  ttot 

it  is  not  of  a  nature  to  admit  of  being  fuUy  compensated  by  money,  the 

local  board  shall  not  proceed  to  do  any  matter  or  thing  in  respect  ot 

which  such  opinion  may  be  given. 

S.  74.  Any  difference  of  opinion  that  may  arise  between  a  local  board  and 

any  such  corporation,  company,  commissioners,  conservators,  trustees,  or  inm- 

viduals  as  aforesaid,  whether  any  sewers,  drains,  culverts,  or  pipes  substitu^ 

under  the  powers  of  this  act  for  sewers,  drains,  culverts,  or  pipes  constructed 

or  laid  down  by  any  local  board  are  equally  effectual  with  those  for  which  they 

are  substituted,  or  whether  the  supply,  quality,  or  fall  of  water  in  any  such 

reservoir,  river  or  stream  as  last  aforesaid,  is  injuriously  affected  by  the  esenase 

of  powers  under  this  act,  may,  at  the  option  of  the  party  complaining,  be 

determined  by  arbitration  in  the  manner  hereinbefore  provided ;  and  m  the 

latter  case  the  arbitrators  shall  decide  the  same  questions  as  to  the  ^S^ 

injury ;  and  the  local  board  shall  proceed  in  the  same  way  as  is  hepambcfore 

provided  with  regard  to  arbitrations  in  cases  of  alleged  injury  to  riven,  canals, 

docks,  harbours,  and  basins. 
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RAILWAY  COMPANIES  ARBITRATION  ACT,  1859. 

22  &  23  Vict.  c.  59. 

An  Act  to  omhle  Raihoay  Com'panies  to  settle  their  differences  mth  other  22&23Vict. 
Companies  by  Arbitration,  [ISth  August,  1869.]        _^!l_ 

For  the  better  providing  for  the  settlement  by  arbitration  of  matters  in 
which  railway  companies  in  the  United  Kingdom  are  mutually  interested,  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  ibe  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  (that  is  to 
say): 

S.  1.  This  act  may  for  all  purposes  be  cited  as  **  Railway  Companies  Arbi- 
tration Act,  1859 ;''  and  the  expression  "Railway  Companies"  in  this  act 
extends  to  and  includes  all  persons  being  the  owners  or  lessees  of,  and  aU 
contractors  working  any  railway  upon  which  steam  power  is  used. 

S.  2.  Any  two  or  more  railway  companies,  whether  already  or  hereafter 
incorporated  (in  this  act  called  "the  Companies*'),  from  time  to  time,  by 
writing  under  their  respective  common  seals,  may  agree  to  refer  and  may  refer 
to  arbitration,  in  accordance  with  this  act,  any  then  existing  or  future  diiSer- 
enoes,  questions,  or  other  matters  whatsoever  in  which  they  then  are  or  there* 
after  shall  be  mutually  interested,  and  which  they  might  lawfully  settle  or 
dispose  of  by  agreement  between  themselves,  and  may  delegate  to  the  person 
or  persons  to  whom  the  reference  is  made  any  power  to  determine  all  or  any  of 
the  terms  of  any  contract  to  be  made  between  the  companies  which  the  direc- 
tors of  the  companies  respectively  might  lawfully  delegate  to  any  committees 
of  themselves  respectively. 

S.  3.  The  companies  jointly,  but  not  otherwise,  froQi  time  to  time,  by  writing 
under  their  respective  common  seals,  may  add  to,  alter,  or  revoke  any  agreement 
for  reference  in  accordance  with  this  act  theretofore  entered  into  between  the 
companies,  or  any  of  the  terms,  conditions,  or  stipulations  thereof. 

S.  4.  Every  reference  or  agreement  in  accordance  with  this  act,  except  so  far 
as  it  is  from  time  to  time  revoked  or  modified  in  accordance  with  this  act,  shall 
bind  the  companies,  and  may  and  shall  be  carried  into  full  effect. 

S.  5.  Where  the  companies  agree,  the  reference  shall  be  made  to  a  single 
arbitrator. 

S.  6.  Except  where  the  companies  agree  that  the  reference  shall  be  made  to 
a  single  arbitrator,  the  reference  shall  be  made  as  follows  ;  to  wit. 

Where  there  are  two  companies  the  reference  shall  be  made  to  two 
arbitrators : 

Where  there  are  three  or  more  oompanies  the  reference  shall  be  made 
to  so  many  arbitrators  as  there  are  companies. 

S.  7.  Where  there  are  to  be  two  or  more  arbitrators,  every  company  shall  by 
writing  under  their  common  seal  appoint  one  of  the  arbitrators,  and  shall  give 
notice  in  writing  thereof  to  the  other  company  or  companies. 

S.  8.  Where  there  are  to  be  two  or  more  arbitrators,  if  any  of  the  companies 
fail  to  appoint  an  arbitrator  within  fourteen  days  after  being  thereunto  requested 
in  writing  by  the  other  company,  or  by  the  other  oompanies  or  any  of  them,  then, 
on  the  application  of  the  companies  or  any  of  them,  the  Board  of  Trade,  instead 
of  the  company  so  failing  to  appoint  an  arbitrator,  may  appoint  an  arbitrator ; 
and  the  arbitrator  so  appointed  shalT  for  the  purposes  of  this  act  be  deemed  to 
be  appointed  by  the  company  so  failing. 

S.  9.  When  the  reference  is  made  to  two  or  more  arbitrators,  if  before  the 
matters  referred  to  them  are  determined,  any  arbitrator  dies,  or  becomes  incap- 
able or  unfit,  or  for  seven  consecutive  days  fails  to  act  as  arbitrator,  the  company 
by  which  he  was  appointed  shall  by  writing  under  their  common  seal  appoint  an 
arbitrator  in  his  place. 

S.  10.  Where  the  company  by  which  an  arbitrator  ought  to  be  appointed  in 
the  place  of  the  arbitrator  so  deceased,  incapable,  unfit,  or  failing  to  act,  fail  to 
moke  the  nppointmcnt  within  fourteen  days  after  being  thereunto  requested  in 
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writing  by  the  other  company,  or  by  the  other  companies  or  any  of  them,  then 
on  the  application  of  the  companies  or  any  of  them,  the  Board  of  Trade  may 
appoint  an  arbitrator ;  and  the  arbitrator  so  appointed  by  the  Board  of  Trade 
shall  for  the  purposes  of  this  act  be  deemed  to  be  appointed  by  the  company 
so  failing. 

.S.  11.  When  any  appointment  of  an  arbitrator  is  made,  the  company  maldng 
the  appointment  shall  nave  no  power  to  revoke  the  appointment,  withoat  the 
previous  consent  in  writing  of  the  other  company,  or  every  other  company  in 
writing  under  their  common  seal. 

S.  12.  Where  two  or  more  arbitrators  are  appointed,  they  shall,  before  enter- 
ing on  the  business  of  the  reference,  appoint  by  writing  under  their  hands  an 
impartial  and  qualified  person  to  be  their  umpire. 

S.  13.  If  the  arbitrators  do  not  appoint  an  umpire  within  seven  days  after  the 
reference  is  made  to  the  arbitrators,  then,  on  the  application  of  the  companies, 
or  any  of  them,  the  Board  of  Trade  may  appoint  an  umpire ;  and  the  umpire 
so  appointed  shall  for  the  purposes  of  this  act  be  deemed  to  be  appointed  by 
the  arbitrators. 

S.  14.  Where  two  or  more  arbitrators  are  appointed,  if  before  the  matteiB 
referred  to  them  are  determined,  their  umpire  dies,  or  becomes  incapable  or 
unfit,  or  for  seven  consecutive  days  fails  to  act  as  umpire,  the  arbitrators  shall 
by  writing  under  their  hands  appoint  an  impartial  and  qualified  person  to  be 
their  umpire  in  his  place. 

S.  16.  If  the  arbitrators  fail  to  appoint  an  umpire  within  seven  days  after 
notice  in  writing  to  them  of  the  decease,  incapacity,  unfitness,  or  failore  to  act 
of  their  umpire,  then,  on  the  application  of  the  companies,  or  any  of  them,  the 
Board  of  Trade  may  appoint  an  umpire  ;  and  the  umpire  so  appointed  shall  for 
the  purposes  of  this  act  be  deemed  to  be  appointed  by  the  arbitrators  so  failing. 

S.  16.  Every  arbitrator  appointed  in  the  place  of  a  preceding  arbitrator,  and 
every  umpire  appointed  in  the  place  of  a  preceding  umpire,  shall  respectively 
have  the  like  powers  and  authorities  as  his  respective  predecessor. 

S.  17.  Where  there  are  two  or  more  arbitrators,  if  they  do  not,  within  such  a 
time  as  the  companies  agree  on,  or,  failing  such  agreement,  within  thirty  days 
next  after  the  reference  is  made  to  the  arbitrators,  agree  on  their  award  thereon, 
then  the  matters  referred  to  them,  or  such  of  those  matters  as  are  not  then 
determined,  shall  stand  referred  to  their  umpire. 

S.  18.  The  arbitrator,  and  the  arbitrators,  and  the  umi^re  respectively  may 
call  for  the  production  of  any  docimients  or  evidence  in  the  possession  or  power 
of  the  companies  respectively,  or  which  they  respectively  can  produce,  and 
,  which  the  arbitrator,  or  the  arbitrators,  or  the  umpire  shall  think  necessary  for 
determining  the  matters  referred,  and  may  examine  the  witnesses  of  the  com- 
panies respectively  on  oath,  and  may  administer  the  requisite  oath ;  and  in 
Scotland  may  grant  diligence  for  the  recovery  of  the  documents  or  evidence, 
and  for  citing  witnesses,  and  on  application  to  the  Lord  Ordinary  he  may  issue 
letters  of  supplement  or  other  necessary  writs  in  support  of  the  diligence. 

S.  19.  Except  where  and  as  the  companies  otherwise  agree,  the  arbitrator 
and  the  arbitrators,  and  the  umpire  respectively  may  proceed  in  the  business  of 
the  reference  in  such  maimer  as  he  and  they  respectively  shall  think  fit; 

S.  20.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively  may 
proceed  in  the  absence  of  all  or  any  of  the  companies  in  every  case  in  whidi, 
after  giving  notice  in  that  behalf  to  the  companies  respectively,  the  arbitrator, 
or  the  arbitrators,  or  the  umpire  shall  think  fit  so  to  proceed. 

S.  21.  The  arbitrator,  and  the  arbitrators,  and  ^e  umpire  respectively  may, 
if  he  and  they  respectively  think  fit,  make  several  awards,  each  on  part  of  the 
matters  referred,  instead  of  one  award  on  all  the  matters  referred ;  and  every 
Buch  award  on  part  of  the  matters  shall  for  such  time  as  shall  be  stated  in  the 
award,  the  same  being  such  as  shall  have  been  spedfied  in  the  agreement  for 
arbitration,  or  in  the  event  of  no  time  having  been  so  specified,  for  any  time 
which  the  arbitrator  may  be  legally  entitled  to  fix,  be  binding  as  to  all  the 
matters  to  which  it  extends,  and  as  if  the  matters  awarded  on  were  all  tiie 
matters  referred,  and  that  notwithstanding  the  other  matters  or  any  of  them 
be  not  then  or  thereafter  awarded  on. 

8.  22.  The  award  of  the  arbitrator,  or  of  the  arbitrators,  or  of  the  umpire,  if 
made  in  writing  under  his  or  their  respective  hand  or  hands,  and  ready  to  be 
delivered  to  the  companies  within  such  a  time  as  the  companies  agree  on,  or, 
failing  such  agreement;  within  thirty  days  next  after  the  matters  in  diffeieDce 
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are  referred  to  (as  the  case  may  be)  the  arbitrator,  or  the  arbitrators,  or  the 
umpire,  shall  be  binding  and  conclnsiye  on  all  the  companies. 

S.  23.  Provided  alwajrs,  that  (except  where  and  as  the  oompames  otherwise 
agree)  the  umpire,  from  time  to  time  by  writing  under  his  hand,  may  extend 
the  period  within  which  his  award  is  to  be  made  ;  and  if  it  be  made  and  ready 
to  be  delivered  within  the  extended  time,  it  shall  be  as  valid  and  effectual  as 
if  made  within  the  prescribed  period. 

S.  24.  No  award  made  on  any  arbitration  in  accordance  with  this  act  shall 
be  set  aside  for  any  irregularity  or  informality. 

8.  25.  Except  only  so  far  as  the  companies  bound  by  any  award  in  accordance 
with  this  act  from  time  to  time  otherwise  a^e,  all  things  by  every  award  in 
accordance  vrith  this  act  lawfully  required  to  be  done,  omitted,  or  suffered,  shall 
be  done,  omitted,  or  suffered  accordingly. 

S.  26.  Full  effect  shall  be  given  by  fJl  the  superior  courts  of  law  and  equity 
in  the  United  Kingdom,  according  to  their  respective  jurisdiction,  and  by  the 
oompames  respectively,  and  otherwise,  to  all  agreements,  references,  arbitra- 
tions, and  awards  in  accordance  with  this  act ;  and  the  performance  or  observ- 
ance thereof  may,  where  the  courts  think  fit,  be  compelled  by  distress  infinite 
on  the  property  of  the  companies  respectively,  or  by  any  other  process  against 
the  companies  respectively  or  their  respective  property  that  the  courts  or  any 
judge  thereof  shall  direct,  and  where  requisite  frame  for  the  purpose. 

S.  27.  Except  where  and  as  the  companies  otherwise  agree,  the  costs  of  and 
attending  the  arbitration  and  the  awara  shall  be  in  the  (Uscretion  of  the  arbi- 
trator, and  the  arbitrators,  and  the  umpire  respectively. 

S.  28.  Except  where  and  as  the  companies  otherwise  agree,  and  if  and  so  far 
as  the  award  does  not  otherwise  determine,  the  costs  of  and  attending  the  arbi- 
tration  and  the  award  shall  be  borne  and  paid  by  the  companies  in  equal  shares, 
and  in  other  respects  the  companies  shall  bear  Uieir  own  respective  costs. 

S.  29.  The  submission  to  any  arbitration  in  accordance  with  this  act  may  at 
any  time  be  made  a  rule  of  any  of  her  Majesty's  superior  courts  of  record  at 
Westminster,  or,  as  the  case  may  be,  at  Dublin,  on  the  application  of  any  party 
interested ;  and  the  court  may  remit  the  matter  to  the  arbitrator,  or  to  the 
arbitrators,  or  to  the  umpire,  with  any  directions  the  court  think  fit. 


22  A  23  Vict. 
c.  69. 

Power  for 
umpire  to 
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poriod  for 
making  hia 
award. 

Awards  not 
to  bo  sot 
aside  for 
Informality. 

Awards  to 
be  obeyed. 

Agreements 
arbitrations, 
and  awoixiB 
to  have 
efifect. 


Costa  of 
arbitration 
and  award. 

Payment  of 

costs. 


Submission 
to  arbitra- 
tion to  bo 
mado  a  rule 
of  court. 


26  &  27  Vict.  c.  92. 

An  Act  for  Gonsolidatiiig  in  one  Act  certain  Proviiions  frequently  ttisertcd 
in  Acts  relating  to  Railways,  [2Sih  Jultf,  1863.] 

[By  B,l^iheact  may  be  cited  as  ''The  Bailway  Clauses  Act,  1863."] 

Part  V.  Amalgamation. 

S.  44.  No  submission  to  arbitration  of  any  matter  in  dispute  between  the 
dissolved  company  and  any  other  company,  or  any  X)er80ii,  under  which  any 
reference  is  pending  and  incomplete  at  the  time  of  amalgamation,  and  the 
award  theretofore  made  and  then  remaining  in  force,  shall  be  revoked  or 
prejudicially  affected  by  anything  in  the  amalgamating  act  or  in  this  part  of 
this  act  contained  ;  but  every  such  arbitration  and  awiurd  shall  be  as  valid  and 
effectual  for  or  against  the  amalgamated  company  as  it  would  have  been  for  or 
against  the  dissolved  company. 


264  27  Vict. 
c.  92. 


Submlfwion 
and  awards 
not  affoctod 
by  amalga- 
mation. 


THE  LANDS  CLAUSES  CONSOLIDATION  ACT,  1869. 

82  &  83  Vict.  c.  18. 

8. 1.  Where  In  England  under  the  Lands  Clauses  Act,  1845,  or  any  act 
incorporating  the  same,  any  question  of  disputed  compensation  is  determined  by 
arbitiation,  the  costs  of  and  incident  to  the  arbitration  and  award  shall,  if  either 
party  so  reqidres,  be  taxed  and  settled  as  between  the  parties  by  any  one  of  the 
taxing  masters  of  the  superior  courts  of  law,  Ac. 


32  &  33  Vict. 
c.  18. 
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BOARD  OF  TRADE  ARBITRATIONS,  &a,  ACT,  1874. 

87  &  88  Vict.  c.  40. 

87A3SVicrr.   An  Act  to  amend  the  pMoers  of  the  Board  of  Trade  with  respect  to  iu" 

^*^-  quiries,  arhitrationSy  appointments,  and  other  matters  under  special 

Acts,  and  to  amend  the  Regulation  of  BaUtuays  Act,  1873,  so  far  as 

regards  the  reference  of  differences  to  the  Railtoay  Commissioners  in  lieu 

of  Arbitrators,  [30^  July,  1874.] 

Be  it  enaoted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal  and  Commons  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Prdiminary, 

S.  1.  This  act  may  be  cited  as  the  *'Bo2urd  of  Trade  Arbitrataons^  &c.,  Act, 
1874." 

S.  3.  Where  application  is  made  in  pursuance  of  any  special  act  passed  eitiier 
before  or  after  the  passing  of  this  act  to  the  Board  of  IVade  to  be  arbitratorB, 
or  to  appoint  any  arbitrator,  referee,  engineer,  or  other  person,  or  to  hold  any 
inquiry,  or  to  sanction,  approve,  confirm,  or  determine  any  appointment, 
matter  or  thing,  or  to  make  any  order,  or  to  do  any  other  act  or  thing,  for  the 
purposes  of  such  special  act,  aU  expenses  incurred  by  the  Board  of  Trade  in 
relation  to  such  application,  and  the  proceedings  consequent  thereon  shall,  to 
such  amount  as  the  Board  of  Trade  may  certify  by  their  order  to  be  due,  be 
defrayed  by  the  parties  to  such  application  ;  and  (subject  to  any  provision  con- 
tained in  the  said  special  act)  shall  be  defrayed  by  such  of  the  parties  as  the 
Board  of  Trade  may  by  order  direct,  or  if  so  directed  by  an  order  of  the  Board 
of  Trade,  shall  be  paid  as  costs  of  the  arbitration  or  reference. 

The  Board  of  Tiude  may,  if  they  think  fit,  on  or  at  any  time  after  the  making 
of  the  application,  by  order  require  the  parties  to  the  application,  or  any  of  them, 
to  pay  to  the  Board  of  Trade  such  sum  as  the  Board  of  Trade  think  requiaito 
for  or  on  account  of  those  expenses,  or  to  give  security  to  the  satisfaction  of  the 
Board  of  Trade  for  the  payment  of  those  expenses  on  demand  ;  and  if  such  pay- 
ment or  security  is  not  made  or  given  may  refuse  to  act  in  pursuance  of  the 
application. 

All  expenses  directed  by  an  order  of  the  Board  of  Trade,  or  an  award  in 
pursuance  of  this  section  to  be  paid,  may  be  recovered  in  any  court  of  com> 
potent  jurisdiction  as  a  debt,  and  if  payable  to  the  Board  of  Tiude  as  a  debt  to 
the  Crown,  and  an  order  of  the  Bourd  of  Trade  shall  be  conclusive  evidence  of 
the  amount  of  such  expenses. 

S.  4.  In  this  part  of  this  act  the  term  ''  special  act "  means  a  local,  or  local 
and  personal  act,  or  an  act  of  a  local  and  personid  nature,  and  includes  a 
provisional  order  of  the  Board  of  Trade,  confirmed  by  act  of  Parliament,  and 
a  certificate  granted  by  the  Board  of  Trade  under  the  Railways  Construction 
Facilities  Act,  1864. 

An  order  of  the  Board  of  Trade  for  the  purposes  of  this  part  of  this  act, 
or  of  any  such  special  act  as  is  referred  to  in  this  part  of  wis  act  may  be 
made  by  writing  under  the  hand  of  the  President  or  of  one  of  tho  secretaries  of 
the  Board. 


Pabt  II. 

Reference  to  Railway  Commissioners. 

S.  6.  Where  any  difference  to  which  a  railway  company  or  canal  company 
is  a  party  is  required  or  authorized  under  the  provisions  of  any  general  oir 
special  act  passed  either  before  or  after  tho  rassing  of  this  act,  to  bo  rtrf erred 
to  the  arbitration  of,  or  to  be  determined  or  settled  by  the  Board  of  T^ade,'or 
Home  person  or  persons  appointed  by  the  Doard  of  Trade,  the  Board  of  Trade 
may,  if  they  think  fit,  by  order  in  writing  under  the  hand  of  the  President,  or 
one  of  the  secretaries  of  the  Board,  refer  the  matter  for  the  dedaion  of  the 
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Railway  Commlssionen,  and  appoint  them  arbitrators  or  umpire  as  the  case  may  37  ft  38  Vict. 
be  ;  and  thereupon  the  Gommiasioners  for  the  time  being  shall  have  the  same  ^  ^^' 
powers,  as  if  the  matter  had  been  referred  to  their  decision,  in  pursuance  of  the 
Regulation  of  Railways  Act,  1878,  and  also  any  further  powers  which  the 
Board  of  Trade,  or  an  arbitrator  or  arbitrators  or  umpire  appointed  by  the 
Board  of  Trade,  would  have  had  for  the  purpose  of  the  arbitration,  if  the 
difference  had  not  been  referred  to  the  Commissioners  :  Provided  always,  that 
this  section  shall  not  apply  to  any  case  in  which  application  is  made  to  the 
Board  of  Trade  for  the  appointment  of  an  umpire,  under  the  twenty-eighth 
section  of  "  The  Lands  Clauses  Consolidation  Act,  1845." 

S.  7.  Where  any  difference  is  referred  for  the  decision  of  the  Commissioners, 
in  pursuance  of  the  Regulation  of  Railway  Act,  1873,  as  amended  by  this  part 
of  this  act,  the  commissioners  shall  have  the  same  power  by  their  decision  of 
rescinding,  var3ring,  or  adding  to  any  award,  or  other  decision  previously  made 
by  any  arbitrator  or  arbitrators  (including  therein  the  Board  of  Trade)  with 
reference  to  the  same  subject-matter  as  any  arbitrator  or  arbitrators  would 
have  had  if  the  difference  had  been  referred  to  him  or  them. 


INDEX. 


ABANDONED  CLAIM,  not  a  matter  in  difference,  118,  262. 

ABANDONMENT  of  award  by  parol,  no  plea  to  debt  on  the  arbitra- 
tion bond,  537. 

ABATEMENT  of  nuisance,  award  of,  enforced  by  attachment,  584. 

of  cause  referred,  by  death,  no  attachment  on  award, 
584. 

ABOETIVE  KEFERENCE,  effect  of,  712  ;  see  tit.  Cause  and  Equity. 

ACCEPTING  money  awarded,  good  cause  against  rule  to  set  aside 
award,  687. 

'ACCIDENT,  whether  award  set  aside,  when  matter  omitted  by,  669. 

ACCORD  AND  SATISFACTION  when  a  bar,  award  a  bar,  531. 

ACCOUNT,  MATTER  OF,  compulsory  reference  of  action  for,  7,  87  ; 
see  tit.  Common  Law  Procedure  Act,  1854. 

ACCOUNT  STATED,  award  not  evidence  of,  540. 

ACCOUNTANT,  whether  functions  ministerial,  209. 

explanation  to,  when  called  in  on  reference,  192. 
costs  o^  363. 

ACQUIESCENCE  in  reference  may  bind  stranger,  21. 

in  award  may  bind  stranger,  544  ;  see  tit.  Evidence. 
of  party  in  award,  effect  in  equity,  705. 

ACT  OF  PARLIAMENT,  construction  of,  submissible,  4. 

ACTION  referred,  submission  of,  and  proceedings  in  ;  see  tit.  Cause. 
for  breach  of  agreement  to  refer,  damages  in,  62. 
for  revocation,  146  ;  see  tit.  Revocation. 
for  breach  of  agreement  not  to  sue,  67. 
for   matters   referred    pending   reference,    proceedings    in 

stayed,  42. 
after  awaixL  made,  not  maintainable, 
496. 
against  arbitrator  ;  see  tit.  Arbitrator— P^^ona^  Interests, 
awarding  right  to  bring  in  other  party's  name,  410,  422. 
attachment  on  the  award,  not  permitted  together  with,  590 ; 
see  tit.  Attachment. 
ON  AN  award,  50, 521. 

an  award  a  ground  of  action,  621. 

when  action  only  remedy,  522. 

costs  of  reference  need  not  be  taxed  before  action, 

522. 
action  for  costs  of  award,  522. 
enforcing  award  hp  assumpsit,  523. 

assumpsit  lay  when  submission  not  under  seal,  523. 


87(>  INDEX. 

ACTION  {conttmied). 

for  instalments,  523. 

parties  contracting  jointly  and  severally,  523. 
against  executors  of  deceased  parties,  523. 
in  whose  name,  when  right  under  award  assigned, 
523. 
enforcing  award  by  debt  on  the  awards  523. 
debt  lay  on  award  of  money,  523. 
against  a  party  or  his  executor,  623. 
enforcing  award  by  debt  on  the  arbitration  bond,  523. 

debt  lay  on  the  bond,  when  award  not  performed, 

523. 
penalty  in  bond,  limit  of  damages,  48. 
altering  condition  of  recognisance  by  rule  of  court, 
524. 
enforcing  award  by  covenant,  624. 

covenant  lay  on  submission  by  deed,  524. 
revocation  by  marriage,  breach  of  covenant,  524 
enforcing  award  by  action  on  the  ease,  524. 

neglect  of  duty  on  award  under  statute,  524. 
points  of  practice  in  actions  to  enforce  awards,  524. 

as  to  change  of  venue,  and  affidavit  of  debt,  524. 
interest  recoverable  on  sum  awarded,  525. 
reference  to  the  Master  to  compute  principal  and 

interest,  525. 
writ  of  inquiry  after  judgment  on  nul  tiel  record, 

525. 
action  only  remedy  on  award  under  Lands  Clauses 
Act,  525. 
Pleadings  in  an  action  on  an  award,  525  ;  see  tit.  Pleajdino. 

ADMINISTRATOR,  see  tit.  Executor. 

ADMISSION  of  mistake  by  arbitrator,  setting  aside  award  for,  304,  665. 

remitting  back  award  for,  465. 
made  by  party  before  arbitrator,  when  evidence,  487. 

ADMITTED  DEMAND,  a  matter  indifference,  118,  262. 
ADULTERY,  receiving  evidence  of,  though  not  pleaded,  198. 
ADVOCATES,  arbitrators  acting  as,  improper,  210. 
AFFECTED  DELAY,  moving  for  costs  for,  102. 

AFFIDAVIT  to  obtain  order  for  witness's  attendance  on  the  reference 

173.  ' 

of  execution  of  submission,  compelling  attesting  witness 

to  make,  572. 
of  arbitrator,  admitting  mistake  in  award,  302. 

to  explain  intention,  not  receivable,  490. 
barrister  not  usually  make,  491,  677. 
on  motion  for  attachment,  598 ;  see  tit.  Attachment. 

misnomer  in,  602. 
to  set  aside  award,  673  ;  see  tit.  Seixinq  Aside. 

must  be  filed,  678. 
to  show  matter  not  awarded  on,  262. 
to  support  award  bad  on  its  face,  686. 
entitling,  on  motion  to  make  submission  order  of  Chan- 
cery, 577. 
set  aside  award  in  equity,  710. 
e\idence  by,  when  admissible  on  a  reference,  181. 
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AFFIRMATION  of  witness,  arbitrator  empowered  to  take,  180. 

of  Quaker,  &c.,  attacliment  granted  on,  602. 

AGENT,  reference  by,  22. 

what  sufficient  authority  to  refer,  22, 
arbitrator  acting  as,  improper,  210. 
demand  by,  of  thing  awarded,  593  ;  see  tit  Attacument. 
demanding  execution  of  a  deed  awanled,  519,  593. 

AGREEMENT  of  reference,  termed  a  submission,  38. 

verbal,  47. 

by  writing  not  under  seal,  48. 
requires  stamp,  48. 

under  tlie  statute  of  William  ;  see   tit 
Statute  of  William  III. 
to  i-efer  future  disputes. 

effect  off  as  a  submission,  60. 

when  arbitrator  not  named  in,  60. 
when  arbitrator  named  in,  60. 
when  specified,  how  arbitrator  to  be 

appointed,  60. 
whether  assent,  after  difference  arisen, 
necessarj^,  60. 
effect  in  late  of  tigreenient  to  refer  fu^ire  disputes,  61. 
whether  action  for  breach,  61. 
liquidated  damages,  62. 
no  plea  in  law  to  bar  action,  62. 
when  condition  precedent  to  action,  62. 
ground  for  application  to  stay  action,  63. 
effect  in  equity  of  agreement  to  refer  future  disputes^  63, 
no  specific  performance  of  agreement,  63. 
no  plea  of,  in  equity,  64. 
how  useful  in  equity,  64. 
no  ground  for  injunction,  65. 
distinguished  from  a  covenant  not  to  sue,  65. 
under  Railway  Companies  Arbitration  Act  binding, 
65. 
effect  of  the  Common  Law  Procedure  Act,  1854. 
appointment  of  arbitrators  and  umpire,  66. 
agreement  not  to  proceed  at  law  or  equity,  67. 
effect  in  law  of  agreement  not  to  9we,  67. 

agreement  enforced  by  action,  by  setting  aside  pro- 
ceedings, 67. 
by  attachment,  68. 
discretion  in  enforcing  it,  68. 
no  plea  on  equitable  grounds,  68. 
agreement  prohibits  motion  to  arrest  judgment,  69. 
or  for  judgment  non  obstante  ver^icto,  69. 
or  bringing  error  on  the  record,  69. 
or  on  a  special  case,  69. 
not  prevent  motion  to  set  aside  award,  69. 
effect  in  equity  of  agreement  not  to  sue,  69. 

plea  of  agreement  sometimes  allowed,  69. 
distinguished  from  mere  agreement  to  refer,  70. 
to  refer  void,  setting  aside  when  unnecessary,  78. 
to  make  submission  a  rule  of  court,  53,  58. 
award  a  rule  of  court,  58. 
award  order  of  Chancery,  560. 
enlarging  time  by,  140  ;  see  tit.  Enlaboehent. 

by  parol,  when  submission  by  bond, 
503. 
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ALIMONY,  suit  for,  reference  of,  9  ;  see  tit.  Ecclesiastical  Court. 

ALL  MATTERS  IN  DIFFERENCE,  what   included,  117  ;  see  tit. 

Submission. 
award  must  decide  as  to  all, 
255  ;  see  tit.  Award. 

ALLOCATUR,  separate  for  costs  of  cause  and  reference,  639. 

unless  consent  to  single,  694. 
new,  requisite  after  award  on  reference  back,  640. 

ALLOTIilENT  OF  LANDS  ;  see  tit.  Inclosure  Act. 
ALTERATION  of  order  of  reference  by  way  of  amendment,  79. 

court  cannot  make  without  consent,  except  in 

furtherance  of  agreement,  79. 
striking  out  clause  not  to  file  bill  in  equity  or 

bring  error,  80. 
amend mg  clerical  error,  81. 
amending  compulsory  order  of  reference,  81. 
damages  not  allowed  to  be  increased,  72. 
no  amendment  of  material  mistake  of  officer,  82. 
of  terms  of  reference  without  altering  submission,  82. 
allowing  pai'ticular  of  set-off  after  reference,  82. 
enlarging  particulars  of  demand,  82. 
no  new  plea  allowed,  83. 
allowing  plea  to  further  maiutenancc,  63. 
of  submission,  error  in  account  delivered,  81. 
of  recognizance,  by  rule  of  court  ineffectual,  524. 
of  the  record,  power  of  the  arbitrator  on  the  re- 
ference, 200. 
of  award,  arbitrator  cannot  make,  134,  511. 
court  cannot  make,  511. 
by  party,  may  destroy  award,  511. 
by  a  stranger,  effect  of,  51 1. 
on  reference  back  arbitrator  may  make,  469. 
of  verdict,  not  made  according  to  arbitrator's  notes, 

631. 
of  rule  nisi  to  set  aside  award,  679,  684. 

ALTERNATIVE  AWARD,  274  ;  see  tit.  Award, 

A.  or  B.  to  do  an  act,  290. 

defendant  or  his  executors  to  release^  290. 

AMENDMENT,  see  tit.  Alteration. 

AMOUNT  awarded,  certainty  as  to,  282  ;  see  tit*  Award. 

ANIMUS  ARBITRANDI  necessary  in  award,  249. 

ANNUITY,  matters  relating  to,  reference  of,  125. 
release  of,  awarding,  419. 

ANSWER  to  support  plea  of  award  to  bill  in  equity,  558;  see  tit.  Equity. 
of  arbitrator,  read  against  co-defendant  in  bill  to  set  aside 
award,  709. 

APPEAL  at  Quarter  Sessions  referable,  8,  94 ;  see  Quarter  Sessions. 

attorney  may  refer,  26. 
not  lie  to  House  of  Lords  on  award   in  Chancery  under 
statute,  711. 

APPOINTMENT  of  arbitrator  under  the  Lands  Clauses  Act,  96. 

should  be  in  duplicate,  580. 
making  rule  of  court,  579. 
of  third  arbitrator,  recital  in  award  no  evidence  of, 

539. 
for  a  meeting  in  a  reference,  166. 
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APPORTIONING  tithe  rentcharge,  420. 

APPRAISEMENT  not  an  award,  346. 

APPRENTICESHIP  INDENTURES,  awarding  canceUation  of,  400. 

ARBITRATION  BOND, averments  in  action  on,  527;  tee  tit.  Pleading. 

ARBITRATION  PENDING,  no  plea  in  action  as  to  the  matters 
referred,  42. 

ARBITRATOR. 

appointing  pursuant  to  arbitration  clause,  60. 

form  of  appointment,  61. 
acceptance  of  office,  107. 
yaluation  when  an  arbitration,  221. 
who  may  he  an  arbitrator ,  106. 

any  person,  106  ;  not  interested  or  partial,  107. 

known  interest  not  disqualify,  107. 

party  arbitrator  in  his  own  cause,  108. 

when  foreigner  not  good  arbitrator  by  French  law, 

109. 
special  arbitrators  by  statute,  109. 
manufacturers  and  workmen,  109. 
banister,  109. 

barrister  to  certify  rules  of  savings  banks,  109. 
the  Master  an  arbitrator  to  settle  costs  of  compensa- 
tion-jury, 109. 
on  a  compulsory  reference, 
109. 
what  amounts  to  an  appointment  of,  38. 
appointing  under  the  Lands  dauses  Act,  96,  579. 
under  the  Railways  Clauses  Act,  99. 
by  will  bad,'40. 
made   trustee  to  convey  lands  pursuant  to  award, 

41. 
appointed  by  judge  when  parties  fail  to  agree,  65, 
217. 
mmal  qualities  requisite  in  an  arbitrator,  110. 

inoorruption  and  impartiality,  110. 

taking  money  of  party  before  award  made,  110. 

purchasing  claim  in  dispute  before  him,  110. 

bon&  fide  agreement  with  party.  111. 
im|>osinff  terms  on  a  part)^  111. 
principles  by  which  the  arbitrator  snouid  bei  guidedy  111. 
characters  filled  by  arbitrator,  111. 
judge  of  law  and  fact— jury— judge  at  Nisi  Prius — 

court  in  bank,  112. 
Master   in    Chancery — Lord    Chancellor — Attorney- 
General,  dictator,  112. 
principles  of  decision  generally,  112. 
when  all  matters  referred,  113, 

{)Ower  according  to  law,  113. 
^al  and  equitable  authority,  113. 
reforming  a  deed,  114. 

arbitrator  not  bound  by  rule  of  practice,  114. 
moral  considerations,  114. 
power  beyond  law,  115. 

OVBR  WHAT   MATTKRS  THE    SUBMISSION    OIYJSS    THE    ARBITRATOR 

JURISDICTION,  117  ;  see  tit.  Subuission. 

DURATION  or  THE  ARBITRATOR'S  AUTHORITY,  129. 
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ABBITRATOR  {continued), 

duration  when  not  enlarged  or  revoked,  1 29. 
when  the  suhmissioyi provides  no  tifne  within  which  the  award 
is  to  be  made,  129. 
commencement,  129. 
natural  duration,  130. 
duration  three  months,  when  no  limit  in  submiiwiou, 

130. 
no  limit  by  jury  process,  on  reference  at  Nisi  Prius, 
131. 

or  when  arbitrator  to  certify,  131. 
limit  on  Scotch  reference-— one  year,  132. 
arbitrator  cannot  fix  a  limit,  132. 
when  the  s\thmis8ion  prescribes  a  limited  time  for  m^Jcing  the 
award,  132. 

award  must  be  within  time  limited,  132. 
"  within  "  includes  the  last  day,  132. 
limit  ''until  *'  a  certain  day,  132. 
months  lunar,  not  calendar,  133. 
valuation  be  made  on  a  day  fixed,  133. 
])eriodical  limits,  133. 
limit  under  the  Lands  Glauses  Act,  133. 

two  arbitrators  acting,  133  ;  one  of  two  acting, 

133. 
single  arbitrator,  134. 
limit  under  Railway  Companies  Arbitration  Act,  134. 
authority  of  the  arbitrator  determined  by  making  the  atcard, 
134. 

arbitrator  cannot  correct  mistake  in  award,  134. 
award  set  aside,  arbitrator  cannot  make  a  new  one,  135. 
power  to  make  several  awards,  135. 
making  new  award  under  a  statute,  when  first  void, 
135. 
enlarging  the  time  for  making  the  award,  136 ;  see  tit.  Ex* 

LARGEMEMT. 

revoking  the  arbitrator's  authority,  146  ;  see  tit.  Revocation. 
notice  to  arbitrator  of  revocation,  when  necessary, 

148. 
mistake  of  arbitrator  in  law,  good  ground  for  revoca- 
tion, 153. 

corrected  on  motion  to 
revoke,  202. 
when  award  made  after  revocation  effective,  150. 
bankruptcy  no  revocation  when   arbitrator  a  stake- 
holder, 157. 
death,  or  refusal  to  act  of  the  ai-bitrator,  a  revocation, 

158 ;  see  tit  Revocation. 
death,  incapacity,  or  refusal,  supplying  vacancy,  65, 
158. 

POWER    AND    DUT7    OF     THE    AEBITRATOR    BEFORE    MAE.ING    THE 
AWARD,  165. 

proceedings  in  the  reference,  166. 

serving  the  submission  on  the  arbitrcUor,  165. 

procuring  order  of  reference,  166. 
power  of  the  arbitrator  to  regulate  the  proceedings  in  the 
reference,  166. 
arbitrator  to  decide  how  reference  to  be  conducted,  1 66. 
appointing  time  and  place  of  meetings,  166. 
serving  appointment  on  opponent,  167. 
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resciuding  appointment,  167. 

when  court  will  review  exercise  of  arbitrator's  dis- 
cretion, 167. 
notice  of  attendance  by  counsel,  167. 
ordinary  course  of  a  reference,  168. 
refusing  to  hear  counsel,  168. 
refusing  to  allow  stranger  to  attend,  168. 
excluding  son  of  party  and  shorthand-writer,  168. 
calling  in  attorney  or  accountant,  169. 
examining  sick  witness  at  his  own  house,  169. 
whether  particulars  of  demand  before  arbitrator,  170. 
arbitrator  must  perform  condition  precedent,  170. 
declaration  under  the  Lands  and  Railways  Clauses 

Acts,  condition  precedent,  170. 
power  under  Railway  Companies  Arbitration  Act,  170. 
under  the  Common  Law  Procedure  Act,  187. 
accepting  hospitality  of  party,  171. 
power  of  referee  under  Judicature  Acts,  171. 
examination  of  the  witnesses  on  oath,  179. 
when  requisite  to  swear  witnesses,  179. 
when  discretionary,  179. 
old  practice,  swearing  witnesses,  180. 

before  tne  court  or  a  judge,  180. 
not  before  commissioners  for  taking  affi- 
davits, 180. 
arbitrator  no  power  to  administer  oath, 
180. 
new  practice, — arbitrator  empowered  to  swear  wit- 
nesses by  3  &  4  Will.  IV.  c.  42,  s.  41,  180. 

witnesses  sworn  at  the  meeting,  180. 
concurrent  power  of  court  and  arbitrator,  181. 
arbitrator  empowered  to  administer  oath  under  Lands, 

Riiilways,  and  Companies  Clauses  Acts,  181. 
power  on  county  court  reference,  181. 
evidence  by  affidavits,  when  admissible,  181. 
duty  of  the  arbitrator  to  hear  the  evidence,  182. 
arbitrator  should  hear  aU  the  evidence,  182. 
evidence  must  be  tendered,  182. 
how  arbitrator  may  be  set  right  by  motion  to  revoke, 

182,  202. 
award  bad,  if  made  without  hearing  evidence,  182. 
hearing  one  side  only,  183. 

when  arbitrator  may  refuse  to  hear  evidence,  183. 
when  peculiarly  skilled,  184. 
usage  to  value  on  inspection,  184. 
rejecting  evidence  of  want  of  assets,  185. 
misleading  party,  awarding  before  case  closed,  186. 
closing  case  too  nastily,  185. 
party  asking  for  time,  186. 
^  refusing  to  reopen  it,  186. 

refusing  to  wait  for  absent  witness,  186. 
arbitrator  should  take  notes  of  the  evidence,  186. 
examining  party  as  witness,  187. 
examining  parties  under  the  Lands,  Railways,  and 
Companies  Clauses  Acts,  187. 
power  of  the  arbitrator  to  call  for  docum&nts,  187. 
provision  in  the  order  of  reference,  187. 

under    the    Lands,    Railways,   and    Companies 

3  L 
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Clauses  Acts,  and  Railway  Companies  Arbifara- 
tion  Act,  1858,  187. 
duty  of  tlie  arbitrator  to  receive  no  evidence  unless  both 
parties  are  jyresentj  188. 

arbitrator  should  not  receive  a  private  statement  from 

a  party,  188. 
BhoiUd  examine  witnesH  in  presence  of  both  parties, 

188. 
irregular  examination  avoids  award,  188. 
held,  in  the  Common  Fleas, — only  when  party  in 

fault,  189. 
held,  iu   the  Queen's  Bench,-- though  party  not  in 

fault,  189. 
examining  witness,  both  parties  absent,  bad,  190. 
examining  party  in  private  bad  on  public  groondB, 

191. 
no  exception  in  case  of  merchant  arbitrators,  191. 
inquiring  whether  party  admits  or  disputes  items,  191. 
private  statements  to  accountant,  192. 
private  meeting,  nothing  done  in  the  reference,  192. 
vHiimng  objection  to  irregular  conduct  of  the  arbitrator,  193, 
pai*ties  may  waive  irregularity,  193. 
waiving  improper  enlargement  of  time,  193. 

improper  appointment  of  umpire,  193. 
irregular  meeting,  193. 
attending  meetings  under  protest,  194. 
waiver,  by  lying  by  without  objecting,  194. 
arbitratoiPs  course  to  cure  irregularity,  giving  full 
notice,  195.  • 

when  the  arbitrator  empoioered  to  proceed  ex  parte,  195. 
power  to  proceed  ex  parte  implied,  195. 
arbitrator  may  not  proceed  ex  parte  without  good 
cause,  195. 

party  refusing  to  attend,  1^5. 

attempting  to  revoke,  195. 
notice  of  intention  to  proceed  ex  parte,  196. 
peremptory  notice  for  each  meeting,  196. 
whether  notice  requisite  when  aumority  denied,  196. 
Railway  Companies  Arbitration  Act,  1858  ;  197. 
duty  of  the  arbitrator  in  deciding  points  of  evidence,  197. 
arbitrator  bound  by  the  rules  of  evidence,  197. 
but  his  decision  not  open  to  review,  197. 
refusing  to  hear  evidence  on  a  matter  is  not  a  mere 

mistake  of  evidence,  198. 
determining  claim  for  damages  to  be  a  debt,  198. 
if  doubtful,  arbitrator  should  receive  the  evidence, 

198. 
receiving  evidence  of  adultery  in  assumpsit,  when  not 

pleaded,  198. 
rejecting  evidence  after  accounts  closed,  198. 
knowingly  receiving  evidence  not  admissible *in  law 

199. 
evidence  of  collateral  matters,  199. 
power  to  apply  to  the  court  for  directions,  199. 

of  barrister  arbitrating  between  counties  and 
boroughs,  199. 
party  retaining  power  of  objecting  to  eiddence,  200. 
duty  of  the  arbitrator  when  empowered  to  amend,  200. 
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imposing  terms  on  amending  the  record^  200. 
power  of  the  arbitrator  to  make  or  decline   to   make  an 
award,  200. 
court  no  power  to  compel  arbitrator  to  award,  200. 
compelled  to  award  by  the  civil  law,  200. 
court  no  power  to  prevent  award,  200. 
when  proceedings  in  arbitration  restrained  by  injunc- 
tion, ]i01. 
donng  the  case,  202. 

arbitiator  should  give  notice  that  the  case  is  closed 

202. 
reopening  case,  202. 
requiring  matters  in  dilference  to  be  stated  in  writing, 

202. 
making  interlocutory  award,  202. 
when  arbitrator  abont  to  aioard  \t}rongly^  202. 

setting  him  right  on  motion  to  revoke,  202. 
stating  case  or  trying  issue  pending  the  reference,  203. 
error  not  lie  on  case  stated,  203. 
referee  under  Judicature  Acts,  stating  case,  203. 
Delegating  authority  before  award,  204. 

power  of  the  arbitrator  to  adopt  the  opmian  of  another, 
204. 
arbitrator  may  not  delegate  his  judicial  functions, 

204. 
arbitrator  may  adopt  opinion  of  another,  204. 

but  not  wnen  he  believes  it  wrong,  206. 
mav  take  assessors,  206. 
calling  in  a  valuer,  206. 
when  objectionable  to  call  in  attorney,  206. 
duty  of  the  arbitrator  in  taking  an  opinion  on  a  matter 
of  fact,  206. 
whether  arbitrator  should  examine    adviser  as  a 
witness,  207. 
duty  of  the  arbitrator  in  takitig  an  opinion  on  a  paint  of 
law,  208. 
arbitrator  may  consult  oounsel  as  to  framing  award, 

208. 
taking  counsel's  opinion  on  a  case,  208. 

on  a  case  stated  incorrectly, 
208. 
poioer  of  the  arbitrator  to  delegaie  a  ministerial  act,  209. 
whether  accountant  ministerial  officer,  209. 
Duty  of ^joint  arbitrators,  210. 

poicer  of  two  arbitrators  to  appoint  umpire,  210,  218  ;  see 

tit  Umpire. 
disadvantages  of  a  refere^ice  to  several  arbitrators,  210. 

arbitrators  often  advocates  of  party  appointing,  210. 
mistake  as  to  nature  of  duty,  210. 
two  arbitrators  appointing  a  third,  211. 
judge  appointing  a  third  arbitrator,  211,  221. 
ambiffuity  of  submission,  211. 
additional  liability  to  failure,  211. 
duti/  of  all  the  arbitrators  to  act^  212. 

if  one  refuse,  no  award  can  be  made,  212. 
waiver  of  objection  to  not  acting,  212. 
the    arbitrators    niav    not  delegate    to  each   other, 
212. 

3  L  2 
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agreeing  beforehand  to  be  bound  by  a  stranger^s 

opinion,  213. 
may  adopt  each  other's  opinion,  213. 
one  cannot  proceed  if  other  merely  fail  to  attend,  213. 
all  the  arbitrators  must  act  together,  213. 
separate  examination  of  witnesses,  irregular,  213. 
absence  of  one  aibitrator  procured  by  a  party,  213. 
all  should  execute  award  together,  213. 
appointment  of  umpire  sometimes  condition  precedent 
to  acting,  215. 

under  the  Lands,  Railways,  and  Compa- 
nies Clauses  Acts,  and  Railway  Com- 
panies Arbitratration  Act,  215. 
disagreement    of    joint   arbitrators,    231  ;  see    tit. 

Umpire. 
arbitrators^  charges  may  be  costs  of  umpirage,  239, 
364. 

or  of  the  reference,  364. 
duty  of  the  arbitrators  when  award  by  less  than  all  valid, 
215. 
before  commencing  two  must  choose  a  third,  215. 
on  failure  of  parties  or  arbitrators,  judge  may  appoint, 

221. 
third  arbitrator  not  an  umpire,  215. 
enlarging  time   before  appointing  tlurd  arbitrator, 

215. 
recital  in  award  no  evidence  of  appointment  of  third 

arbitrator,  539. 
two  may  act  alone,  if  third  refuse,  215. 
where  no  refusal,  t^ird  must  be  consulted,  216. 
death,  refusal,  or  incapacity  of  one  of  two  arbitrators 
under  the  Lands,  Railways,  and  Companies  Clauses 
Acts,  and    Railway  Companies  Arbitration  Act, 
217,  218. 
what  a  refusal  to  act,  218. 
Power  and  duty  of  an  umpire,  218  ;  see  tit   Umpire. 

DUTT  OF  THE  ARBITRATOR  IN  MAKING  HIS  AWARD,  240  ;  See  tit 

Award  .  » 

power  to  employ  attorney  to  draw  award,  635. 

How  TO  AWARD  ON  THE  CAUSE  REFERRED,  330;  See  tit.  CaUSE. 
How  TO  AWARD  AS  TO  COSTS,  362  ;  SCO  tit  CoSTS, 

How  to  award  under  the  Lands  Clauses  Acs,  438 ;  see  tit  La2)ds 

Clauses  Consolidation  Act. 
What  directions  may  be  given  in  the  award  396. 

Directions  under  the  general  powers  of  the  arbitrator, 

396. 
what  kind  of  satisfactioii  may  be  directed,  396. 

arbitrator  no  implied  power  over  person  or  land  of  a 

party,  396. 
over  personal  estate  only*  397. 
no  power  to  award  lien  ou  laud,  397. 

or  to  direct  two  parties  to  marry^397. 
whether  arbitrator  may  award  other  satisfaction  than 

money,  397. 
awarding  defendant  to  keep  plaintiff's  goods,  397. 
on  salvage  of  goods  burnt,  398. 

bond  to  be  delivered  up,  398. 
begging  i)ardon,  398.  - 
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no  power  to  order  tenant  to  replace  fixtures,  398. 

or  party  to  take  aisputed  title  with  all 
faults,  398. 
awarding  power  of  distress  invalid,  unless  dispute 

respecting  right  to  power,  399. 
matter  in  difference  necessitating  special  directions, 
399. 

awarding  agent  to  verify  vouchers,  399. 
regulating  future  payment  of  tithes,  400. 
ordering  indentures  of  apprenticeship  to  be  cancelled 

good,  400. 
assignment  of  apprentice  void,  400. 
no  power  to  direct  illegal  act,  400. 

or  to  order  party  to  commit  a  trespass,  401. 
directions  as  fo  payinent  of  money ^  401  ;  see  tit.  Payment. 
as  to  payment  of  interest ,  406  ;  see  tit.  Interest. 
in  cases  of  partnership,  407 ;  see  tit.  Partnership. 
as  to  giving  an  indemnity,  410  ;  see  tit  Indemnity. 
as  to  executing  releases,  413  ;  see  tit.  Release. 
as  to  exeotiting  conveyances,  414  ;  see  tit.  Conveyance. 
as  to  allotting  lands,  42t) ;  see  tit.  Inclosurb  Act. 
in  making  partition  of  Utnds,  428  ;  see  tit.  Partition. 
directions  affecting  strangers    to  the  submission,   429  ;    see   tit. 
Stranger. 

directing  a  paymeyit  to  be  made  to  a  stranger,  429. 

a  sti'anger  to  do  an  act,  432, 
directions  affecting  a  stranger's  /property,  434. 
directions  under  a  power  to  award  what  shall  be  done,  415. 
whether  cUviLse  to  say  what  shall  be  done  compulsory,  415. 

words  ^*  shall  or  may"  construed  imperative,  416. 
"  what  if  anything  shall  be  done  "  permissive,  416. 
award  to  enjoy  property  as  before,  bad,  416. 

that  nothing  be  done,  good,  417. 
whether  award  bad  when  faulty  direction,  what  to 

be  done,  417. 
injunction  where  no  directions  in  award  and  nuisance 
recurring,  418. 
directions  as  to  wluxi  shall  be  done  held  valid,  418. 

no  objections  to  directions  allowed  as  to  the  merits, 

418. 
directions  when  presumed  certain,  419. 
awarding  release  of  annuity,  419. 

imdivided  shares  of  tithes,  420. 
easement,  420. 
imposing  duty  of  repairing,  420. 
regulating  a  stream  of  water,  421. 
provision  for  possible  change  of  course  of  stream,  421. 
directing   change  from  wooden  to  iron  machinery, 

422. 
giving  liberty  to  sue  in  other  party's  name,  422. 
directing  specific  performance  of  agreement,  422. 
to  pull  down  wall,  422. 
directing  running  of  trains  on  railway,  422. 
directions  as  to  whcit  shall  be  held  void,  423. 
directing  entry  of  verdict,  423. 
awarding  too  large  a  right  of  way,  424. 
directing  surveyor  to  fix  water-marks,  424. 
uncertain  directions  invalid,  424. 
not  specifying  fixtures,  424. 
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uot  specifying  what  precautions  to  be  taken,  424. 

what  process  of  filtering  to   be 
nsed,  424. 
arbitrator   should   award   specifically  on    scientific 

mattei*s,  425. 
awartl  not  specifying  capacity  of  drain  awarded,  425. 
advisable  to  annex  a  plan  to  the  award,  426. 
The  award  how  far  affected  by  a  mistake  of  the  arbitrator,  298  ; 
see  tit.  Mistake. 
effect  of  extrirmc  statements  by  the  curhitrator  showing  a  mistake 
on  his  part ^  304. 

statement  by  arbitrator  of  wrong  reasons  for  decision, 
304. 

whether  adnussible  to  impeach  award,  305. 
old  practice  to  act  on  such  statements,  305. 

statement  of  reasons  delivered  with  award,  305. 
case  stated  with  award,  305. 
letter  admitting  excess  of  jurisdiction,  306. 
affidavit  of  mistake,  306. 

statement  with  a  view  to  the  court's  opinion,  306. 
modern  rule,  statements  of  arbitrator  not  receivable, 
307. 

letter  of  arbitrator  rejected,  307. 
of  barrister  arbitrator,  307. 
statemeut  to  explain  award,  307. 
letter  of  arbitrator  to  show  his  intention,  307. 
paper  delivered  with  award  to  limit  v^xlict, 
308. 
inquiry  hy  ike  court  of  Hie  arhitratof's  grounds  of  award,  308. 
on  what  matters  arbitrator  has  awarded,  309. 

damages  up  to  what  date,  309. 
inquiry  in  open  court,  309. 
in  equity,  309. 
stuiing  case  under  the  Common  Law  Procedure  Act,  1854 ;  312. 

arbitrator  may  state  a  special  case,  312. 
error  not  lie  on  the  judgment,  313. 
arbitrator  under  Lands  Clauses  Acts  may  state 

special  case,  313. 
referee  under  Judicature  Acts  may  state  a  case, 
313. 
duty  of  the,  arbitrator  when  empowered  to  raise  a  point  of  iatp, 
313. 

clause  in  submission  when  comoulsory,  313. 

when  enabling,  314. 
power  as  to  evidence  and  points  reserved  as  a  judge 

at  Nisi  Prius,  314. 
how  to    state  a  case  in   an  award,  314 ;   see  tit. 
Award. 
Personal  interests  of  the  arbitrator,  473. 
arbitrator's  right  to  remuneration,  473* 

whether  arbitrator  can  sue  for  fees,  473. 
when  express  promise  to  pay  his  charges,  474. 
whether  remedy  for  fees  by  attachment,  474,  685. 
practice  not  to  deliver  awurd  until  fees  paid,  475. 
lien  of  arbitrator  on  award  for  his  fees,  458,  475. 
no  lien  on  documents  put  in  evidence  before  him, 

475. 
costs  of  attorney  drawing  award,  475. 
fees  on  award  under  Lands  Clauses  Act,  476. 
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liability  of  the  arbitrator  at  law,  476. 
lidbUity  in  respect  of  fees,  476. 

arbitrator  attempting  to  extort  excessive  fee,  476. 
whether  liable  to  action  for  withholding  award, 

477. 
not  liable  to  attachment,  477. 
court  no  jurisdiction  over  arbitrator,  477. 
excess  extorted  recoverable  by  action,  477. 
liability  for  miscondiict  or  in  respect  of  the  awards  478. 

whether  arbitrator  liable  to  action  for  corrupt 

award,  478. 
not  liable  for  want  of  skill  or  care,  478. 
mandamus  to  arbitrator  to  appoint  umpire  and 

assess  costs,  478. 
misconduct  of  arbitrator  a  misdemeanor  under  the 

Lauds  and  Railways  Clauses  Acts,  478. 
arbitrator  directing  trespass  liable  to  action,  479. 
liability  for  appointing  a  receiver,  479. 
liability  of  the  arbitrator  when  a  stal'eholder,  479. 

arbitrator  holding  chattel  to  abide  awtvrd,  479. 
bankruptcy  of  party  depositing  it,  479. 
interpleader  on  adverse  claims,  480. 
liability  of  arbitrator  for  money  had  and  received, 

480. 
to  whom  arbitrator  should  deliver  chattel,  480. 
liability  of  arbitrator  to  trover  for  the  chattel,  481. 
award  evidence  of  no  conversion,  481. 
liability  of  the  arbitrator  in  eauity,  482. 

arbitrator  made  defendant  to  a  bill  to  impeach 
award,  482,  709. 

may  generally  demur,  482. 
bill   to    impeach  award    for  mistake,  arbitrator 

should  not  be  made  party,  482. 
striking  out  arbitrator's  name  as  defendant,  482. 
arbitrator  cannot  demur  when  gross  misconduct 

charged,  482. 
costs  may  be  prayed  against  coiTupt  arbitrator,  483. 
no  decree  against  arbitrator  except  for  costs,  483. 
arbitrator  need  not  answer  as  to  groimds  of  award, 
483. 
but  must  as  to  charge  of  corruption,  483. 
arbitrator  may  be  entitled  to  costs,  484. 
condemned  to  pay  costs  when  corruption  proved, 
484,  709. 
testimony  by  the  arbitrator,  485. 
arbitrator  called  as  a  witness,  485. 

not  privileged  to  refuse  testimony,  485. 
whether  he  need  sttite  grounds  of  award,  485. 
inquiring  of   arbitrator  whether  he   considered    a 
matter,  486. 

not  as  to  grounds  of  com- 
pensation, 486. 
arbitrator  may  prove  proceedings  in  the  reference,  487. 
proving  admission  made  by  parties  before  him,  487. 
what  admissions  receivable,  488. 
not  admissions  with  a  view  to  a  compromise,  488. 
voluntary  statements  by  the  arbitrator,  489. 

whether  arbitrator  should  state  grounds  of  award  to 
a  party  489. 
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affidavit  Ijy  arbitrator  of  mistake  in  award,  306,  490. 
to  explain  award  not  receivable,  490. 
as  to  proceedings  in  the  reference,  490. 
ivhen  iJie  arbitrator  is  a  barrister,  491. 

barrister  arbitrator  not  usually  make  affidavit,  491, 

677. 
using  arbitrator's  notes  on  motion  to  set  aside  awanl, 

491. 
barrister  arbitrator  declining  to  explain  to  the  parties, 

492. 
whether  court  can  notice  explanatory  letter  of  arbi- 
trator, 492. 
court  inquiring  of  the  arbitrator  the  grounds  of  his  award,  493. 
examining  arbitrator  iis  to  date  of  enlargement,  574. 
court  not  amend  verdict  by  notes  of,  631. 
misbehaviour  of,  when  bill  in  equity  only  remedy,  648. 
error  in  judgment  or  as  to  evidence  no  ground  for  setting  aside 
award,  663,  704. 
Duty  of  arbitrator  when  award  rbfeered  back. 

arbitrator's  powers  revived  by  reference  back,  469. 

same  power  over  costs  of  second  reference  as  of  first, 

469. 
limit  of  time  on  reference  back,  1 30,  470. 
arbitrator  when  bound  to  hear  evidence,  470. 
award  sent  back  for  specific  purpose,  470. 

to  be  amended,  472. 
mode  of  framing  second  award,  472. 

ARREST,  reference  of  cause  no  discharge  of  defendant  from,  86. 
award  no  discharge  of  defendant  from,  506. 
privilege  from,  attending  reference,  178. 
ofparty  on  attachment,  610. 

ARREST  OF  JUDGMENT,  prohibited  by  agreement  not  to  sue,  69. 

ASSAULT,  indictment  for,  referable,  12. 

ASSENT  to  reference,  binds  stranger,  21. 

ASSESSORS  under  Judicature  Acts,  91. 

ASSETS,  reference   when  admission  of,   by  executor,   29 ;    see   tit. 

Executor. 
by  trustee  of  bankrupt^  32 ; 
award  as  to,  see  tit.  Executors. 

ASSIGNEE  of  bankrupt,  reference  by,  32  ;  see  tit.  Bankrupt. 
of  contract  or  debt,  reference  b3%  22. 
of  insolvent,  reference  by  ;  see  tit.  Insolvent. 
of  insolvent  petitioner,  reference  by,  31 . 
of  right  in  difference  cannot  sue  on  award  in  his  own 

name,  523. 
ma^  sue  the  assignor,  if  he  receive  the  sum  awarded^  507. 
of  judgment  bound  by  award,  705. 

ASSIGNING  BREACHES  in  action  on  the  arbitration  bond,  527; 
see  tit.  Pleading. 

ASSISTANCE,  WRIT  OF,  to  enforce  award  in  equity,  566. 

ASSIZE,  JUDGE  OF,  submission  by  order  of,  72. 

ASSOCIATE  draws  up  order  of  reference,  73. 

ASSUMPSIT  on  an  award,  523  ;  see  tit.  Action. 

for  money  paid  on  taking  up  award,  523. 


INDEX.  889 

ATTACHMENT  lies  to  enforce  submission,  86. 

for  breach  of  agreement  not  to  sue,  68. 

for  preventing  award  being  made,  100. 

for  revoking  submission  made  rule  of  court,  148 . 

to  compel  attendance  of  witness,  174. 

production  of  documents  by  the  parties, 
187. 
not  lie  against  arbitrator,  477. 
award  in  equity  enforced  by,  565,  583. 
Enforcing  the  award  by  attaohment  at  law,  582. 
In  what  cases  an  attachment  will  be  granted,  582. 
only  when  submission  a  rule  of  court,  582. 

when  submission  a  rule,  not  performing  award  con- 
tempt of  court,  582. 
when  attachment  first  granted  at  common  law  to 

enforce  award,  583. 
attachment  in  equity,  583. 
under  stat.  Will.  III.,  583. 
lies  when  submission  can  be  made  a  rule,  583. 

and  not  otherwise,  583. 
not  when  cause  has  abated  by  death,  584. 
lies  to  enforce  award  on  indictment,  584. 
for  whom  and  for  what  an  attachment  will  be  granted,  585. 
for  party  or  representative,  585. 
not  for  a  stranger,  585. 
wh*»ther  for  arbitrator,  574,  585. 
attachment  lies  if  award  not  performed,  585. 
to  compel  plaintiff  to  dismiss  bill  in  equity,  pursuant 

to  award,  566. 
for  oosts  ajs  well  as  damages  awarded,  585. 
for  money  overpaid  on  taking  up  award,  585. 
not  for  interest  on  sum  awarded,  585. 
second  motion  for,  on  new  facts,  586. 
who  7iot  liable  to  be  attached,  586. 

not  peers  or  members  of  parliament,  586. 

or  executor  of  party,  586. 

liability  of  executors,  trustees,  and  assignees,  when 

parties,  586. 
whether  husband  of  woman  in  default,  587. 
when  liankrupt,  157,  587. 
not  public  oihcer  defendant  by  statute,  587. 
not  a  corporation  as  such,  587. 
party  beyond  jurisdiction,  587. 
on  ichai  awards  attach  ment  refused,  587. 

on  compulsory  reference  of  cause,  587. 
when  award  fails  to  ascertain  amount,  588. 
does  not  order  payment,  588. 
directs  A.  or  B.  to  do  act,  588. 
unreasonable  award,  588. 
whether  on  parol  award,  588. 
when  mistake  in  award,  589. 
not  when  validity  of  award  doubtful,  589. 

delay  in  applying  for  unexplained,  590. 
No  proceedi?ig  by  attachment  and  action  at  the  same  time,  590. 
old  rule,  attachment  granted,  though  action  brought, 

590. 
party  sometimes  put  to  his  election,  590. 
attachment  granted  on  discontinuing  action,  591. 
filing  affidavit  of  debt  not  b:ir  attachment,  591. 
if  action  brought,  attachment  discharged,  591. 
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imprisonment  for  contempt  not  bar  action,  591. 
Steps  necessary  to  bring  the  party  into  contempt,  592. 
Deinandimj  performance  of  the  award^  592. 

submission  mu.st  be  made  rtile  of  court,  592. 
rule  no  relation  back,  592. 
costs  must  be  taxed  before  demand,  592. 
demand  of  performance  must  be  made,  592. 

though  party  not  paid  at  time  and  place  pre- 

scribea,  592. 
not  good  pending  motion  to  set  aside  award, 

593. 
demand  by  all  parties  entitled,  593. 

of  money  by  one  plaintiff,  593. 
or  under  power  of  attorney  from  all,  593. 
agent  to  demand  money  must  act  under  power  of 
attorney,  593. 

not,  when  demand  to  execute  a  deed,  593. 
demand  by  attorney,  whether  good,  594. 

when  award  orders  payment  to  plaintiff  or 

his  attorney,  594. 
when  party  has  not  attended  to  receive  sum 
awardedf,  594. 
condition  precedent  must  be  perlbrmed,  594 
demand  to  execute  deed  after  appointed  day  is  |)ast, 
595. 

« 

must  be  of  only  what  is  well  awarded,  595. 
of  precise  thing  awarded,  595. 
service  of  the  rule^  award,  and  other  doonments,  595. 
service  must  be  persoDal,  596. 
copy  of  award  and  rule  must  be  left,  596. 
so   of  allocatur  and  agent^s  power  of   attorney  (if 

any),  596. 
originals  must  be  shown,  596. 
originals  shown  two  days  after  service  of  copies,  bad, 

596. 
notice  of  enlargement  of  time  must  be  given,  596. 
verbal  notice  sufficient,  596 
serviug  submission  not  requisite,  597. 
tendenng  copies  and  leaving  them  good  service,  597. 
no  attachment  if  party  ca7jnot  be  served,  597. 
unless  award,  &c.,  already  in  his  possession,  597. 
what  errors  in  copy  served  fatal,  697. 
The  course  of  the  motion  for  an  attachment,  598, 
affidavits  on  the  motion/or  an  attachnienty  598. 

when  cause  referred,  affidavits  must  be  entitled  in 

it,  598. 
when  reference  oat  of  court,  no  title  necessary,  598. 

often  entitled  in  the  matter,  598. 
affidavits  on  showing  cause  entitled  in  the  same 

manner,  598. 
so  also  rule  to  show  cause,  599. 
so  also  affidavit  of  service  of  rule  nisi,  599,  609. 
after  attachment  granted,  title  should  be,  '*  Queen 

against  party,*'  599. 
objection,  want  of  title,  cannot  be  waived,  599. 
award  must  be  verified  by  affidavit,  599. 

should  be  shown  made  in  time,  599. 
enlargements  of  time  should  be  made  part  of  rule 
wiui  submiflsion,  600. 
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affidavit  roust  show  demand  aud  service,  600. 
execution  of  power  of  attorney,  601. 
non-perfoi-mance  of  award,  601. 
performance  of  condition  precedent,  601. 
presumption  as  to  payment  of  costs  of  award, 
601. 
misnomer  in  affidavit,  602. 

attachment  granted  on  copy  of  award,  original  lost, 

602. 
on  affirmation  of  a  Quaker,  <fec., 
602. 
the  rule  nisi^for  an  attachment,  602. 

cannot  be  moved  for  on  last  day  of  term,  602. 

nor  cause  shown  on  that  day,  602. 

may  be  moved  for  against  one  of  several  defendants, 

602. 
separate  attachments  for  separate  sums,  602. 
rule  drawn  up  on  reading  what,  603. 
on  reading  rule  embodying  submission,  award  and 

affidavits,  603. 
Master  may  refuse  to  draw  up  rule  on  unstamped 

award,  249,  603. 
rule,  rule  nisi  only,  603. 

service  of  rule  nisi  must  generally  be  personal,  603. 
waiving  want  of  personal  service,  604. 

by  appearing,  by  consenting  to  enlarging 
rule,  604. 
what  may  he  shown  for  caiise  against  the  nile,  604. 

irregularity  in  demand  or  service  of  documents,  604. 

defect  in  affidavits,  604. 

defects  on  face  of  award,  604. 

not  misconduct  of  arbitrator  nor  matter  omitted,  604. 

award  made  after  time  elapsed,  605. 

after  revocation,  605. 
appointment  of  umpire  by  arbitrators  separately, 

605. 
validity  of  award  but  doubtful,  605. 
party  not  liable  to  attachment,  606. 
award  perfcM'med  as  far  as  possible,  606. 
when  bankruptcy  an  answer,  606. 
when  claim  barred  by  certificate,  606. 
inability  to  pay  from  want  of  means  no  answer,  607. 
cross-demand  not  brought  forwajrd  no  answer,  607. 
set-off  an  answer,  607. 
foreign  attachment  no  answer,  607. 
discharging  or  making  absolute  the  nde,  608. 

cross-motion  to  set  aside  award  heard  with  motioi 

for  attachment,  608. 
moulding  the  rale,  608. 
rule,  when  discharged  with  costs,  609. 
making  rule  absolute,  no  cause  shown,  609. 

title  of  affidavits,  609. 
making  rule  absolute  on  terms,  609. 
producmg  award  on  drawing  up  rule,  609. 
Proceedings  on  the  oMachnient^  609. 
drawing  up  rule,  609. 
procuring  attachment,  610. 
arresting  party  in  contempt,  610. 
attachment  on  awmrd,  civil  process,  610. 
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setting  a^ide  attachment^  on  what  affidavit,  610. 
officer  making  arrest  not  entitled  to  receive  amount 

awarded,  610. 
party  in  contempt  imprisoned,  610. 

sometimes  examined  on  interrogatories,  610. 
partv  fined  and  imprisoned,  if  reported  in  contempt, 
611. 
discharged,  if  Master  report  him  not  in  con- 
tempt, 611. 
discharge  no  bar  to  bill  in  equity  to  enforce 

award,  611. 
discharging  on  bail  to  appear  and  be  examined, 
611. 
practice  in  the  Common  Pleas,  611. 

party  arrested,  discharged   on    recognisances, 

611. 
interrogatories,  reported  in  contempt,  612. 
affidavits  in  mitigation  and  aggravation,  612. 
brought  up  for  judgment  ana  sentenced,  612. 
discharging  bankrupt  as  to  debt  covered  by  his  cer- 
tificate, 613. 
discharging  insolvent,  614. 
costs  of  attachment,  614. 

ATTACHMENT,  FOREIGN.    See  Foebign  Attachment. 

ATTAINTED  PERSON  cannot  refer,  14. 

ATTESTING  WITNESS  to  submission  compelled  to  make  affidavit 
of  execution,  672. 

verifying  award,  599. 

ATTORNEY,  power  of,  to  bind  client  by  reference,  23. 

of  cause,  24. 

of  all  matters  in  difference,  24. 
town  agent  of,  25, 
power  of  solicitor,  25. 

consent  of,  good  for  enlargement  of  time,  25,  142. 
to  make  submission  rule  of  court,  25. 
clerk  of,  no  power  to  consent  to  appointment  of  umpire 

by  lot>  25,  228. 
of  coi-poiation,  authority  to  refer  need  not  be  under 

seal,  25, 625. 
when  personally  bound  by  referring,  26. 
may  refer  appeal  at  Quarter  Sessions,  26. 
not  suit  in  equity  as  to  infant  plaintiffit,  26. 
attending  reference  privileged  from  arrest^  178. 
called  in  by  arbitrator,  169. 
demand  by,  of  sum  awarded,  594. 
has  a  lien  on  sum  awarded,  508. 
enforcing  lien  by  rule  of  court,  in  case  of  fraud,  508. 

not  unless  claim  free  from  doubt,  509, 
619. 
no  rule  to  enforce  lien  in  his  own  name,  509, 619. 
when  lien  paramount  to  claim  of  assi^ees,  509. 
set  off  cross  sums  awarded,  subject  to  lien  of,  510. 
practice  before  and  since  new  rules,  510. 
setting  off  cross-judgments  awarded,  511. 
bill  of,  award  to  pay  amount  of,  288. 
to  draw  award,  costs  of,  635. 

ATTORNEY  AND  CLIENT,  awarding  costs  as  between,  236,  371. 

taxing  costs  as  between,  637. 
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ATTORNEY-GENEBAL,  arbitrator  as,  112. 

consent   of,    to  refereuoe   of   charity   suit, 

necessary,  21. 
to    enforce    award  in  charity 
suit,  567. 

ATTORNEY,  POWER  OF.    Agent  making  demand  of  money  awarded 
must  have,  593. 

ATTORNEY,  WARRANT  OF,  taking,  to  enforce  award,  40. 

as  to  possession  of  lands,  40. 

AXJTER  DROIT,  demand  in,  a  matter  in  difference,  118. 

AUTHORITY  of  agent  to  refer,  what  suMcient,  22. 

of  arbitrator ;  see  tit.  Arbitrator, 
of  umpire ;  see  tit.  Umpire. 
of  court ;  see  tit.  Court. 
of  equity ;  see  tit.  Equity. 

AVERMENTS  in  pleading  an  award,  526 ;  see  tit  Pleading. 

in  plea  stating  award  in  equity,  556 ;  see  tit.  Equity. 
in  Dill  to  set  aside  award,  707 ;  see  tit.  Equity. 

AWARD,  preventing,  breach  of  submission,  100  ;  see  tit.  Submission. 
when  to  be  made,  129  ;  see  tit.  Arbitrator. 
interlocutory,  making,  202. 
on  part  by  arbitrators  precludes  umpire  acting,  232. 

How  THE  AWARD  18  TO  BE  MADE. 

Formal  requisites  of  the  award,  241. 
Making  the  award,  241. 

award  must  follow  submission,  241. 
parol  award  valid,  242. 
signing  award,  242. 
joint  execution  by  all  arbitrators,  242. 
practice — two  copies  made,  243. 
award  under  the  LaDds  and  Railway  Clauses  Acts,  243. 
declaration  of  arbiti*ator  to  be  annexed,  243. 
pMhlishing  the  award,  243. 

award  published  when  executed,  243. 

by  all  arbitrators,  243. 
publishinj^  to  the  parties,  243,  650. 
deliveritig  the  award,  244. 

award  when  made  ready  to  be  delivered,  244. 
when  delivery  necessary,  245. 
delivery  on  payment  of  fees,  245. 
award  under  the  Lands  Clauses  Act  to  be  delivered 
to  the  promoters,  246 ;   see  tit.    Lands  Clauses 
Consolidation  Act. 
stamping  the  award,  246  ;  see  tit.  Stamp. 
Form  of  the  award,  250. 

any  words  expressing  a  decision  an  award,  251. 
no  recitals  necessaiy  in  award,  251. 
award  need  not  show  jurisdiction,  251. 
what  recitals  advisable,  251. 
specifjnng  matters  in  difference,  252. 
false  recitals  not  give  authority,  2r)3. 
not  vitiate  award,  253. 
certificate  luldressed  to  the  officer  of  the  court,  253. 
The  award  must  be  entire,  254. 

award  cannot  be  made  in  parts,  254. 
consulting  as  to  parts,  254. 
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made  up  of  two  certificates,  good,  255. 
arbitrator  empowered  to  make  several  awards,  255. 
first  award  not  final  when  dependent  on  second,  255. 
The  award  must  be  final,  255. 

effect  of  dame  "  ita  qtiod  fiat  de  prasmMsis,^  in  sulmii- 
sum  J  255. 

old  rule  when  no  "  ita  quod  "  award  on  part  good, 

256. 
modern  rule— whether  parties  intend  award  to  be 

on  all  matters,  256. 
arbitrator  empowered  to  make  several  awards,  256. 
omitting  to  decide  matter  not  brought  forward,  256. 
not  brought  forward  as  a  matter  in  dif- 
ference, 267. 
award  void  if  Timtter  Uft  undecided,  258. 

excepting  matter  from  decision  on  face  of  award, 

258. 
not  deciding  between  co-defendants,  258. 
not  deciding  on  matter  subject  of  suit,  258. 
awarding  nothing  due  at  present,  259. 

nothing  due  at  date  of  reference,  260. 
matters  not  to  be  matters  in  difTerence, 
260. 
award  showing  matter  left  undecided,  260. 
no  direction  as  to  rent,  260. 
awarding  in  one  sum  on  all  matters,  261. 
not  deciding  cause  sepaititelj,  261. 
clerical  error  in  description  of  subject-matter,  261. 
omitting  to  award  balance  of  set-off  to  defendant, 

261. 
arbitrator  making  partition  of  land  must  direct 

conveyances,  262. 
omission  not  appearing  on  fitce  of  award,  262. 
award  bad,  omission  being  proved,  262. 
failing  to  decide  ejectment,  262. 
admitted  demand  is  a  matter  in  difference,  262. 
not  so,  a  claim  abandoned,  262. 
omitting  to  award  on  claim  to  indemnity,  259,  263. 
proof  that  matter  is  omitted  must  be  clear,  263. 
arbitrator  must  decide  the  question,  not  settle  the 

case,  263. 
omitting  to  decide  as  to  all  parties,  263. 
awarding  on  the  cause  and  costs  ;   see  tit.  Cadbe, 
Costs. 
award  of  mutual  rdectses  a  decision  of  all  matters,  264  ; 

see  tit.  Release. 
ride,  awarding  de  prwmtssiSf  264. 

award  de  pnemissis  presumed  final,  265. 
purporting    to  be  on  all  matters,  an    award    de 
prsemissis,  265. 
award  de  prrvmissis  general  finding  pres\imed  fin€Uf  266. 
awarding  a  gross  sum  on  all  matters,  266. 
instances,  266. 
award  depra:missis  particular  finding  presu^nedfinalj  267. 
respecting  1>anking  account  on   general    reference, 

267. 
ordering  release  to  day  before  submission,  268. 
on  cause  only,  presumed  no  other  matters  in  dif- 
ference, 268. 
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whether  matter  prestt^med  decided  when  aw<Mrd  silent,  269. 
award  sileut  decision  sometimes  presumed,  269. 
deciding  action,  silent  as  to   equitable  claim,  held 

good,  269. 
deciding  action,  silent  as  to  defendant's  claim ,  held 

good,  269. 
on  action,  silent  as  to  claim  beyond,  held  bad,  270. 
on  action,  silent  as  to  claim  for  indemnity,  bad,  271. 
silent  as  to  claim  for  severance,  271. 
sniding  rule  as  to  when  silence  sufficient,  271. 
condttioTial  moard,  272. 

event  conditional  on  voluntary  act  of  opponent,  272. 

what  condition  may  be  good,  272. 

conditional  direction  valid,  273. 

to  do  act  on  stranger's  lands,  on  condition  stranger 

consents,  273. 
award  conditioned  to  be  void  on  a  certain   event, 
bad,  274. 
alternative  aioard  good,  274. 

to  pay  by  instalments,  or  on  failure  of  one,  to  pay 

whole  sum  at  once,  274. 
one  alternative  uncertain  or  impossible,  275. 
airard  restrv^ing  or  delefjatiiu/  judicial  authority y  275. 

arbitrator  may  not  reserve  or   delegate   authority, 

275. 
reservation  of  future  power  to  himself  bad,  275. 
when  reservation  mere  excess,  may  be  good  for  the 

rest,  276. 
award  to   abide  by  the   decision   of  another  bad, 

276. 
partial  delegation  bad,  277. 
or  to  repair  to  satisfaction  of  another,  277. 
or  delegating  to  party  to  decide  in  his  own  cause,  277. 
exception  delegating  to  the  Master  the  taxing  of 
costs,  277. 

Master  ministerial  officer,  278. 
award  reserving  or  delegatiiig  ministerial  duty,  278. 
arbitrator  may  delegate  ministerial  duty,  278. 
measurement  of  land,  278. 
whether  valuer  ministerial  officer,  279. 
reserving  power  to  settle  deeds,  279. 

reservation  to  arbitrator  void,  279. 
to  stranger  void,  279. 
to  counsel  valid,  280. 
counsel  act  ministerially,  280. 
to  court  if  they  think  fit^  280. 
The  award  must  be  certain,  281. 
what  certainty  requisite,  281. 

certainty  to  a  common  intent,  281. 
award  need  not  specify  time,  or  place,  281. 
bad,  if  doubtful  whether  matter  decided,  281. 
bad,  if  doubtful  how  matter  decided,  282. 
not  finding  as  to  assets,  282. 
awarding  separately  on  separate  matters,  282. 
certainty  as  to  the  amount  awarded,  282. 

arbitrator  must  fix  the  amount  to  be  paid,  282. 
instances  of  awards  not  specifying  sums,  283. 

not  specifving  amount    of    bond  ordered, 
283. 
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instances — to  pay  money  due  for  task  woj*k,  283. 

80  much  as  the  laud  is  worth,  283. 
arrears  of  rent,  283. 
according  to  market  price,  283. 
sufficient  to  release  securities,  283. 
money  received,  if  any,  284. 
share  of  expenses,  284. 
of  joint  damages  to  plaintiff  and  stranger  to  cause,  284. 
of  money  due  from  A,  B,  and  C,  some  or  one  of  them, 
284. 
cei'tainti/  as  to  costs  awarded,  285. 

arbitrator  need  not  tiscertain  amount  of  costs,  285. 

except  costs  in  inferior  court,  286. 
giving  rule  for  computing  amount,  286. 
made  cei*tain  by  reference  to  other  document,  286. 
costs  of  reference  taxable  on  rule  of  court,  287. 
award  wJ^n  presumed  certain^  287. 

not  specifying  amount,  pi^sumption  no  dispute  about 
it,  287. 
to  pay  interest  from  date  of  last  settlement,  287. 
to  pay  debt  in  proportion  to  shares  in  ship,  287. 
to  pay  amount  of  bill  delivered,  288. 
to  pay  distributive  shares,  288. 
to  apportion  trust  estate,  289. 
certainty  as  to  general  directions,   289 ;   see    tit   Arbi- 
trator. 
arbitrator  awarding  security  must  specify  its  nature, 

289. 
must  specify  property  to  be  delivered  up,  289. 
reasonable  precision  sufficient,  289. 
to  pull  down  nuisance  on  defendant's  land,  290. 
defendant  or  his  executora  to  release,  290. 
not  deciding  which  of  two  parties  to  do  act,  290. 
award  to  pay  plaintiff  or  his  attorney  good,  290. 
not  saying  to  whom  costs  to  be  paid,  290. 
to  pay  upon  proof  of  certain  things  done,  290. 
Ihe  award  must  be  mutual,  291. 

mutt  benefit  both  parties,  291. 

compensation    awarded    must    be    in    discharge   of 

claim,  292. 
old  rule  of  construction,  291, 327. 
modem  rule,  292. 

award  de  praemissis,  292. 
sum  awarded  presumed  in  satisfaction,  292. 
manifestly  unequal,  293. 
when  infants  parties,  17,  293. 
when  married  women  parties,  16,  293, 
The  award  must  be  possible  and  consistent,  294. 
impossible,  unintelligible,  bad,  294. 
contradictory,  repugnant,  bad,  295. 
finding  for  defendant  on  inconsistent  pleas,  296. 
whether  must  be  reasonable,  297. 
Award  how  far  affected  by  mistake  of  arbitrator,  298  ;  see 
tit  Mistake. 

Award  when  arbitrator  empowtred  to  raise  a  jXriut  of  laff, 
312,  313  ;  see  tit  Arbitrator. 

should  state  facts,  not  evidence,  314. 

should  find  positively,  316. 

stating  abstract  legEil  propositions,  315. 
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point  intended  to  be  left  for  court's  decision,  315 . 
should  provide  for  the  events  of  the  court's  opinion, 

315, 317. 
raising  point  as  to  validity  of  custom,  316. 

as  to  judgment  non  obstante  veredicto, 
316. 
deciding  case  first,  then  raising  point  for  court, 

317. 
awarding  hypothetically,  317. 

AWABD,  THOUGH  BAD  IN  PART,  WHEN  GOOD  FOR  THE  REST,  318. 

when  the  bad  part  of  the  award  is  separable,  318. 
may  be  good  if  all  matters  well  decided,  319. 
bad  in  part  for  excess,  319. 
excess  as  to  costs,  319. 

as  to  entry  of  verdict,  319. 

as  to  entry  of  judgment,  319. 

as  to  strangers,  320. 

as  to  releases,  320. 

as  to  suits,  320. 

as  to  directions  what  to  be  done,  321. 

as  to  future  repairs,  321. 

as  to  hypothetical  provisions  for  the  future, 

321. 
as  to  reservation  of  authoiity,  321. 
who  may  complain,  awaixi  wholly  bad  for  excess, 

322. 
bad  as  to  illegal  subiect-matter,  323. 
whether  bad  when  &ulty  direction  what  to  be  done, 

417. 
when  excess  a  condition  precedent,  323. 
l>ad  part  separable,  though  no  excess,  324. 
uncertain  as  to  part,  324. 
alternative,  one  alternative  bad,  324. 
when  the  bad  part  of  the  award  is  inseparable^  324. 
award  whoUy  void,  324. 
excess  inseparable,  award  void,  325. 

award  of  one  sum  including  matters  not  re- 
ferred, 225. 
lease  for  too  long  a  term,  325. 
price  to  be  paid  at  a  fdture  day, 

325. 
costs  as  between  attorney  and  client, 

326. 
making    unauthorized  deductions, 
326. 
direction  depending  on  the  excess,  326. 
difficulty    in    separating   bad     and     good    parts, 

327. 
old  rule,  award  good  if  something  well  awarded 

to  each,  327. 
modern   rule,   award   bad,  if   reciprocity  altered, 

328. 
costs  affected  by  void  part,  329. 
excess  affecting  decision  as  to  residue,  329. 
What  directions  may  be  given  in  the  award,  395 ;   see  tit, 
A  rbitrator. 

how  to  award  under  the  Lands  Clauses  Act,  438  ;  see  tit. 

TiANLS  Clauses  Consolidation  Act. 
how  to  award  on  the  cause  referred,  330  ;  see  tit.  Cause. 

3  M 
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how  to  award  as  to  costs,  362  ;  see  tit.  Costs. 
what  are  costs  of  the  award,  362. 
when  costs  to  be  taxed,  635. 
costs  of  award,  action  for,  522, 523. 
Effect  of  the  award,  496. 

the  awnrd  a  final  judgvient  in  law  and  equity,  49C 
certificate  equally  final,  496. 
award  changing  nature  of  claim,  496,  529. 
award  when  not  an  estoppel,  497. 
effect  of  award  on  a  judgment,  497. 
drawing  up  rule  pursuant  to  award,  497. 
reductio  in  possessionem  of  wife's  dioeee  in  action, 

602. 
in  equity  as  a  decree,  497. 
sometimes  effective  in  equity,  though  made  after 

time,  155,  498. 
parol  valid,  498. 
under  seal  no  deed,  498. 
cannot  be  made  a  record  at  law,  58,  562. 
may  be  made  order  of  equity,  560. 
on  compulsory  reference  of  an  action  enforceable  as 

a  verdict,  87. 
ou  appeal  entered  as  judgment  of  Quarter  Sessions, 
645. 
effect  of  a  colourable  awards  498. 

agreement  in  Scotland  put  into  form  of  a  submis- 
and  decreet  arbitral,  498. 
effect  of  cm  award  on  matters  in  difference  not  brought 
forward,  494. 

no  action  lies  for  matters  within  submission,  499. 

arbitrator  concluded  by  former  award,  499. 

effect  of  award  on  demand  rejected  by  arbitrator, 

499. 
whether  suit  will  lie  in  equity  for  matter  omitted, 
500. 

accidental  omission,  500. 
party  made  to  account  for  item  omitted,  500. 
not  conclude  matters  not  in  difference,  500. 
no  waiver  of  extrinsic  objections,  501. 
effect  of  an  award  07i  some  special  matters,  501. 
on  a  cause  referred,  330,  501 ;  see  tit.  Cause. 
on  costs,  501,  362  ;  see  tit.  Costs. 
on  the  rights  of  a  married  woman,  502. 
on  matters  not  referable,  502. 
on  matters  criminal,  502. 
effect  of  an  award  to  transfer  property,  502. 
cannot  transfer  right  to  lana,  502. 

may  decide  title  as  between  parties,  602. 
not  give  title  as  against  a  stranger,  503. 
cannot  transfer  personal  property,  604. 
transferring  title    to    chattel  deposited  to  abide 

award,  504. 
award  by  statute  may  o]:)erate  as  a  conveyance,  504. 
award    under    Inclosure  Act^  504 ;    see  tit. 
In  CLOSURE  Act. 
award  to  deliver  land  enforceable  as  a  judgment  in 
ejectment,  41,  626. 
effect  of  an  award  on  the  parties  and  strangers,  506. 
on  infants,  506  ;  see  tit.  Infants. 
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corporations,  506  ;  see  tit.  Corporations. 
parties  added,  506  ;   see  tit.  Parties  to   the 

REFERENCE. 

agents,  506  ;  see  tit.  Aoemts. 
attorneys,  506  ;  see  tit.  Attorney. 
executors,  29,  506  ;  see  tit.  £xecutor. 
trustees,  506 ;  see  tit.  Trustee. 
assignees,  506 ;  see  tit.  Assignee. 
public  officer,  506  ;  see  tit.  Public  Officer. 
strangers  to  submission,  506  ;  see  tit.  Stranger 
award  no  discharge  of  defendant  from  arrest,  506. 
proceeding  with  cause  after  award,  506. 
assigning  contingent  right  before  award,  507. 
effe^  of  the  award  on  the  arbitrator,  507 ;  see  tit 
Arbitrator. 
effect  of  an  award  on  a  'party  bajikrupt,  507 ;  see  tit 

Bankrupt. 
effect  of  an  award  on  the  attomeifa  lien  for  coats,  508  ;  see 

tit.  Attorney. 
agreement  to  make  award  rule  of  a  court  of  law,  58,  562. 
enforcing  award  by  action,  521  ;  see  tit  Action. 

under  the  Lands  Clauses  Acts,  522. 
by  attachment,  582;    see  tit.   Attach- 
ment. 
by  execution  under  the  statute  of  Vic- 
toria, 614  ;  see  tit.  Execution. 
under  the  Railway  Companies  Arbitra- 
tion Act,  627. 
by    judgment    £ind     execution    in    the 
cause  referred,  628 ;  see  tit.  Execution. 
by  bill  in  equity,  548 ;  see  tit.  Equity. 
by  motion  and  petition  in  equity,  560  ; 

see  tit.  Equity. 
by  mandamus  against  company,  646. 
pleading  an,  529  ;  see  tit.  Pleading. 
plea  of,  in  bar  to  action,  526  ;  see  tit.  Plea. 

to  bill  in  equity,  556  ;  see  tit  Equity. 
effect  of,  in  evidence,  538 ;  see  tit.  Evidence. 

under  Lands,  Raolw^s,  and  Companies  Clauses 
Acts,  460  ;  see  tit.  Lands  Clauses  Consolida- 
tion Act  ;  Railways  Clauses  Consolida- 
tion Act  ;  Companies  Clauses  Consouda- 
TioN  Act. 
effect  of  altering  an  aicard,  134,  511 ;  see  tit  Alteration. 
taking  advantage  of  defects  in  award  by  plea,  532  ; 

see  tit.  Plea. 
by  demurrer,  538,  556  ;  see  tit.  Plead- 
ing, Equity. 
by  evidence,  545  ;  see  tit.  Evidence. 
by  motion  to  set  aside  award,  647 ;  see 

tit.  Setting  Aside. 
by  motion  to  set  aside  judgment  in 
cause  referred,  692  ;  see  tit.  Setting 
Aside. 
referring  back  award,  see  tit  Referring  back. 

impeaching  award  in  equity,  696 ;  see 
tit.  Equity. 
how  award  should  be  performed,  513;  see  tit  Perfor- 
mance. 
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BAIL,  discharge  of,  by  reference  of  action,  85. 
of  replevin  sureties,  85. 

indulgence  to,  on  execution  against  defendant,  715. 
diflcharging  a  party  attached  on,  to  appear  and  be  examined,  715. 

BALANCE  not  awarded  to  defendant,  setting  aside  award  for,  666. 

BANKRUPT  cannot  make  a  valid  reference  concerning  his  estate,  32. 

submission  by,  binds  himself,  32. 
reference  by  assignees  and  trustees,  31,  93. 

whether  valid,  without  creditor's  consent^  32. 
such  consent  need  not  be  averred  in  action  on 

the  award,  33,  527. 
no  stamp  on  submission  or  award,  93,  246. 
personal  liability  of  assignee,  33. 
reference  when  admission  of  funds  in  hand,  32. 
assignee  adopting  previous  reference  by  bank- 
rupt, 32. 

when  liable    to    attachment  on   the 

award,  157,  587. 
may  move  to  set  aside  award,  675. 
recent  ax>poiutmeut  no  excuse  for  not 
moving  in  time,  660. 
making  submission  order  of  court,  579. 
bankruptcy  no  i*evocation  of  submission,  156  ;  see  tit 
Revocation. 

of  opponent,  plea  of,  to  action  for  revocation, 

149. 
leave  to  revoke  for  bankruptcy  of  opponent, 

153. 
plea  of,  536  ;  see  tit.  Plea. 
award  not  avoided  by  Erubsequent  bankruptcy, 

507. 
sum  awarded  good  petitioning  creditor's  debt, 

508. 
so  penalty  in  arbitration  bond,  on  breach,  508. 
when  claim  to  debt  awarded  barred  by,  508. 
no  bar  to  claim  for  costs  not  proveable,  508. 
when  answ^er  to  motion  for  attachment,  157, 

587. 
when  ground  of  discharge  from  attachment, 

606. 
no  ground  for  setting  aside  judgment  in  cause 
referred,  694. 
lien  of  attorney  of,  on  sum  awarded,  509. 
depositing  chattel  to  abide  award,  liability  of  arbitrator, 
479  ;  see  tit.  Arbitrator. 

BANKRUPTCY,  submission  in,  93. 

BARRISTER  as  counsel,  power  to  refer,  26  ;  see  tit.  Counshu 

arbitrator  not  make  affidavit^  491  ;  see  tit.  Arbitrator. 
not  on  motion  to  set  aside  award,  677. 
notes  of,  not  to  be  used  on  the  motion,  491, 

677. 
nor  notes  of  referee  under  the  Judicature  Acts, 

677. 
letter  of,  whether  receivable  by  the  court,  307, 
491. 
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BENEFIT  BUILDING  SOCIETIES,  when  reference  compulsory,  34. 

equity  cannot  question  award 
good  on  face  unless  arbitrators 
are  corrupt,  35. 

BILL  IN  EQUITY,  how  to  award  on,  360  ;  see  tit.  Cause. 

award  suit  to  be  dismissed,  final,  360. 
to  enforce  award,  548  ;  see  tit  Equity. 
for   specific   peiformance   of  contract,  reference 

failmg,  717  ;  see  tit.  Equity. 
to  set  aside  award,  707 ;  see  tit.  Equity. 
when  only  remedy  for  misbehaviour  of  arbitrator, 

648. 
against   arbitrator  when    it   lies,  482 ;   see   tit. 

Arbitrator. 
defendant  moving  to  dismiss,  pursuant  to  award, 

567. 

BLANK  in  submission  for  limit  of  time  for  making  award  in  Scotland, 
132. 

BOAED  OF  TRADE,  appointment  of  umpire  by,  99,  220,  223. 

BOND,  submission  by,  penalty  not  limit  damages,  49. 

altering  submission  by  bond,  49. 
separate  bonds — two  bonds  many  parties,  50 ; 

bond  to  arbitrator,  50. 
stamp  on  bond,  50. 
effect  of,  50. 

sufficient  writing  under  Sfcitate  of  Frauds,  50. 
averments  in  action  on,  527  ;  see  tit.  Pleading. 
executed  by  opponent,  made  rule,  572. 

BREACHES,  assignment  of,  in  action  on  arbitration  bond,  527 ;  see 
tit.  Pleading. 


C. 

CANCELLATION  of  award,  court  no  power  to  order,  516. 

CASE,  stating  pending  the  reference,  203. 
error  not  lie  on  the  judgment,  203. 
under  Common  Law  Procedure  Act,  312. 
how  to  state  in  award,  313. 

enforcing  award  by  action  on  the,  524 ;  see  tit.  Action. 
costs  of  special  case,  costs  of  cause,  632. 

CAUSE. 

How  CAUSE  AT  LAW  REFERRED,  71. 

forms  of  siibmission  in  a  cause,  71. 

submission  must  be  by  parties  on  the  record,  71. 

strangers  may  be  added,  71. 

no  stamp  on  submission,  72. 
submission  by  rule  of  court — how  obtained,  72. 
stibmission  by  j'udg^s  order — how  obtained,  72. 

by  judge  of  assize,  72. 
svbmisaion  by  order  of  Nisi  Pritis — how  drawyi  up^  72,  160. 
-   effect,  when  order  not  drawn  up,  73. 

taking  verdict  subject  to  reference — benefit  of,  73. 

verdict  security  for  damages  in  cause  only,  73. 
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CAUSE  (contimied), 

•  juror  withdrawn,  or.  jury  dischaigedi  74. 
real  actions  referable  by  order  of  Nisi  Prius,  74. 
all  matters  in  difference — ^indictment,  74. 
not  issue  out  of  Chancery,  75. 
not  cause  tried  before  sheriff,  75. 
reference  on  the  usual  terms,  75. 
what  the  usual  terms  are,  75. 
clause  relieving  from  finding  on  each  issue,  77. 
clause  for  making  order  of  Nisi  Priusrule  of  court,  77. 
clause  to  raise  point  of  law  in  award,  313 ;  see  tit. 
Arbitrator,  Award. 
aettimj  aside  a  sitlrmission  made  iji  a  cause,  77. 

for  fraud,  or  mistake,  or  bad  faith,  77. 
amending  a  submissmi  made  in  a  cause,  79 ;  see  tit.  Alte- 
ration. 
cUteinng  tenns  of  reference  without  altering  submission,  82  ; 

see  tit.  Alteration. 
submission  in  a  cawie  a  stay  of  proceedings,  42,  84. 
whether  without  express  clause,  84. 
express  agreement  to  stay  proceedings  enforced,  84. 
when  to  apply  to  stay  proceedings,  84. 
waiver  of  peremptory  undertaking,  85. 
staying  proceedmgs  under  Common  Law  Procedure 
Act,  1854,  43,  86. 
aubmission  in  a  cause  a  discharge  of  hail,  85. 
discharge  of  replevin  sureties,  85. 
no  discharge  of  defendant  from  custody,  86. 
wh;it  referred  by  reference  of  a  cause,  119  ;  see  tit.  Submissiox. 
"  cause ''  or  ''  all  matters  in  the  cause,"  same  effect, 

119. 
whether  issues  at  law  as  well  as  fact  referred,  120. 
reference  of,  refers  matters  up  to  date  of  writ,  125. 
Award  on,  presumed  final,  though  reference  general,  269. 
How  to  award  on  the  cause  referred,  331. 
Disposing  of,  without  deciding  it,  331. 
when  sufficient,  331. 
awarding  suits  to  cease,  331. 
award  of  a  nonsuit  not  final,  331. 
directing  a  stet  processus,  332. 
Awarding  on,  when  costs  abide  the  event,  332. 

the  arbitrator  must  decide  the  caujie  when  costs  abide  event, 
332. 
merelv  disposing  of  cause  insufficient,  332. 
awarci  of  a  stet  processus,  or  cause  to  cease  bad,  333. 
no  le^  event  as  to  costs,  333. 
award  deciding  issues  aud  directing  stet  processus,  333. 
award  of  a  general  verdict,  effect  of,  333. 
cause  must  be  decided  separately  from  other  matters, 
378  ;  see  tit  Costs. 

with  separate  damages  and  specified  amount, 
378. 
wliat  a  sufficient  decision  before  the  new  ndes  for  taxing 
costs,  333. 
award  on  the  whole,  showing  cause  decided,  sufficient, 

334. 
award  neither  party  has  any  claim,  334. 
nothing  due  to  plaintiff,  334. 
plaintiff  not  proved  defendant  caused  the  injui*y, 
334. 
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CAUSE  (cotitiTmed). 

plaintiff  no  case  except  for  money  brought  into 

oourt,  334. 
in  ejectment,  defendant  to  deliver  up  premises,  and 
pay  for  rent,  334. 
decidina  cause  refh^red  before  iss^ue  joined.  335. 

arbitrator  not  bound  to  find  on  eacn  count,  335. 
sufficient  if  he  decide  cause  for  either  party,  335. 
when  advisable  to  award  on  separate  claims,  335. 
award  of  cause  to  cease  and  damages  good,  335. 

cause  to  cease  and  payment  of  balance,  335. 
proper  mode  of  awarding  on  cause  referred  before  plea, 

336. 
cause  referred  after  plea  and  before  issue  joined,  how 
to  award,  336. 
awarding  on  the  issm  since  the  neio  rules  as  to  costs,  336. 
arbitrator  must  award  on  each  issue,  336. 
though  not  requested  so  to  do,  337. 
arbitrator  must  award  on  each  count,  337. 
award  not  deciding  on  account  stated^  337. 
award  defendant  indebted  does  not  show  on  what 

count,  338. 
award  sum  due  to  plaintiff  "  in  respect  of  all  the  mat- 
ters referred,'*  338. 
award  plaintiff  has  good  cause  of  action  as  stated  in 

the  declaration,  338. 
award  on  non-assampsit  for  plaintiff  is  award  on  all 

counts,  338. 
costs  when  issue  joined,  but  not  made  up,  338. 
arbitrator  must  find  on  each  demise  in  ejectment,  339. 
awarding  in  favour  of  lessors  of  plaintiff, 

339. 
should  specify  lands  awarded  on  in  eject- 
ment, 339. 
must  award  on  each  plea,  340. 
whether  substantial  finding  on  each  sufficient,  34(). 
specific  finding  sometimes  neld  necessary,  340. 
substantial  decision  held  sufficient,  340. 
whether  award  of  general  verdict  a  finding  on  each, 

341. 
award  verdict  to  stand  but  damages  to  be  reduced, 

341. 
proper  mode  of  awarding  on  the  issues,  342. 
awarding  distributively  and  on  pleas  of  set-off  and 

payment,  342. 
finding  on  specific  claim  in  a  general  coimt,  343. 
when  arbitrator  need  not  find  on  the  issues,  343. 
when  to  tax  costs  himself,  343. 
clause  in  submission  relieving  him,  343. 
need  not  award  on  each  issue  when  costs  of  reference 
only  abide  event,  344. 
Awarding  an  entry  of  a  verdict,  345. 

when  arbitrator  empotvered  to  direct  a  verdict  to  he  entered. 
345. 

no  implied  power  to  award  entry  of  verdict,  345. 

no  implied  power  when  no  verdict  taken  at  Nisi 

Prius,  345. 
express  power  in  submission,  345. 
verdict  taken,  power  to  settle  the  cause,  345. 
power  to  order  verdict  on  the  issues,  346. 
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CAUSE  (contvi}ted). 

verdict  taken  od  one  issue  only,  346. 

power  in  one  cause  gives  no  power  in  another,  346. 
duty  of  the  arbitrator  in  awarding  a  verdict,  346. 

substantial  decision  suilicient  direction,  347. 

awarding  verdict  in  ejectment,  347. 

specifying  lauds  by  metes  and  bounds,  348. 

awarding  verdict  subject  to  opinion  of  court,  348. 
effect  of  an  nnaiUhorized  avxird  of  a  verdict,  349. 

unauthorized  award  of  a  verdict,  bad,  349. 

not  equivalent  to  a  direction  to  pay,  349. 

when  rejected  as  surplusa^,  350. 

for  lessors  of  plain  tin  in  ejectment,  350. 
Duty  of  the  arbitrator  in  awarding  damages,  350. 

arbitrator  finding  for  plaintiff  should  award  damages, 
350. 

not  when  pleas  found  for  defendant  answer  claim,  350. 

when  plea  immaterial,  351. 

damages  on  new  assignment,  351. 

contingent  damages  on  a  demurrer,  351. 

general  damages  on  all  issues,  352. 

one  breach  damages  on  several  issues,  352. 

damages  should   not  exceed  amount  taken  on  the 
reference,  73,  352. 

no  limit  to  damages,  as  to  matters  out  of  cause,  73, 
352. 

limiting  damages  by  plaintiff's  particulars,  353. 

motion  to  increase  damages,  353. 

stipulated  debt  as  damages.  354. 

amount  to  bo  awarded  in  clebt,  354. 

not  specifying  amount  in  debt,  354. 

fixing  day  of  payment  of  damages,  354,  401. 

awarding  speedy  execution,  354. 

awarding  joint  damages  to  plaintiff  and  party  added, 
355. 

damages  in  ejectment,  355. 

no  damages  to  be  awarded  to  defendant,  cause  only 
referred,  356. 
Awarding  an  entry  or  arrest  of  judgment,  356. 
power  to  direct  entry  ofjitdgmcrU,  356. 

no  implied  power,  356. 

when  award  of  judgment  surplusage,  357. 

awarding  judgment  on  a  demurrer,  357. 

special  clause  empowering  arbitrator  to  award  judg- 
ment, 357. 

award  not  specifying  kind  of  judgment,  357. 
p  nver  to  decide  on  judgment  non  obstante  veredicto,  358. 

awarding  damages  non  obstante  veredicto,  358. 

court  no  power  to  decide  on  right  to  judgment  non 
obstante  veredicto,  359. 

arbitrator  no  power,  359. 

raising  point  as  to  the  right  on  face  of  award,  359. 
power  to  direct  arrest  ofjudginent,  360. 

arbitrator  no  implied  power,  360. 
Awarding  on  a  siut  in  equity,  300. 

dismissing  suit  final,  360. 

determining  subject  of  suit,  360. 

when  arbitrator  substituted  for  the  Master  in  Chan- 
cery, to  take  accounts,  36(). 

whether  exceptions  lie  to  award,  361,  711. 
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costs  of  cause,  power  and  duty  of  arbitrator  as  to,  see 
tit.  Costs. 

what  are  costs  of,  362  ;  see  tit.  Costs. 

proceeding  in,  to  enforce  award,  629  ;  see  tit.  Execu- 
tion. 

not  decided  properly,  setting  aside  award  for,  666 ; 
see  tit.  Settinq  Aside. 

award  in,  at  common  law,  equity  can  set  aside,  697. 
Reference  failing  proceeding  with  the  cause  referred, 
713. 

action  proceeds,  unless  cause  terminated,  713. 

juror  withdrawn  on  reference,  effect  of,  714 

when  verdict  taken,  a  new  trial  must  be  had,  714. 

trial  by  proviso,  infant  plaintiff*  repudiating  award, 
714. 

award  set  aside,  first  verdict  falls  with  it^  714. 

when  no  award  made,  first  verdict  must  be  set  aside, 
714. 

new  verdict  irregular  until  first  verdict  set  aside,  714. 

award  set  aside,  costs  of  first  trial  not  follow  second 
trhd,  715. 

allowing  plaintiff  to  issue  execution,  unless  defendant 
will  refer  again,  715. 

when  only  amount  of  damages  referred,  715. 

when  cause  referred  altogether,  715. 

held  in  Queen's  Bench,  court  has  power  to  allow 
execution,  if  defendant  refuse,  715. 

discretionary  when  to  grant  it,  716. 
held  in  Exchequer,  court  has  no  power,  716. 

court  cannot  order  verdict  for  defendant)  plaintiff'  re- 
fusing to  refer  again,  716. 

in  equity,  reference  failing,  suit  proceeds,  716. 
reserved  liberty  to  apply,  716. 

at  Quarter  Sessions,  717. 

under  the  Lands  Clauses  Act,  717. 

CAUSE,  SHOWING,  against  motion  for  attachment,  604 ;  see  tit. 

Attachment. 
against  rule  to  jiay  money  awarded,  622. 
against  rule  to  set  aside  award,  684  ;  see  tit 

Setting  aside. 
against  order  nisi  to  set  aside  award  in  equity, 
710. 

CERTAIN,  award  must  be,  281 ;  see  tit.  Award. 

CERTIFICATE,  arbitrator  to  make,  instead  of  award,  253. 

not  require  stamp,  253. 
two  certificates  forming  one  award,  255. 
same  effect  as  award,  496. 
entering  verdict  pursuant  to,  345. 
may  be  set  aside  as  an  award,  655. 
rule  to  set  aside,  must  state  ground  of  motion,  681. 

CERTIFYING  for  costs,  390  ;  see  tit.  Costs. 

for  speedy  execution,  354. 

award  referred  back  when  certificate  for  costs  defective, 
466. 

CH  AMBERS,  judge  at,  no  power  to  set  aside  award,  648  ;  see  tit.  Judge 

showing  cause  at,  against  rule  to  pay  amount  awarded, 
622. 
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CHANCE,  appointing  umpire  by,  bad,  226  ;  see  tit.  Umpirb. 

CHANCELLOR,  arbitrator  sometimes  as,  112. 

CHANCERY,  submission  and  award  in  ;  see  tit.  Submission,  Equitt, 

a  court  of  record,  54. 

CHARGES  of  arbitrator,  whether  action  lies  for,  473  ;  see  tit.  Arbi- 

TRATOB. 

CHARITY  suit,  consent  of  Attomey-Greneral  to  i-eference  necessary,  21. 

so  to  proceeding  on  award  in  equity,  567. 
corporation  compelled  to  renew  lease,  567. 

CHATTEL  of  wife,  husband  may  bind  by  reference,  16. 

deposited  with  arbitrator  to  abide  award,  479,  481. 
whether  arbitrator  may  award,  397. 

CHOSES  IN  ACTION  of  wife,  award  reduces  into  possession,  16,  502. 

CIVIL  INTERESTS ;  see  tit  Subject-matters  of  referencb. 

CIYIL  LAW  will  compel  arbitrator  to  award,  200. 

CLAIM  admitted  is  a  matter  in  dififerenoe,  118,  262. 

abandoned  is  not  a  matter  in  difference,  118,  262. 
for  compensation  under  the  Lands  Clauses  Act,  award  on,  439 ; 
see  tit.  Lands  Clauses  Consolidation  Act. 

CLERICAL  ERROR  in  submission,  amendiug,  81. 

in  award,  in  description  of  subject-matter,  not 
material,  261. 

CLERK  to  attorney  no  power  to  consent  to  appointment  of  umpire  by 
lot,  25,  228. 
of  Nisi  Prius  draws  up  order  of  reference,  166. 

CLIENT,  when  bound  by  reference  by  his  attorney,  24. 

or  his  counsel,  26. 

CLIENT  AND  ATTORNEY,  awarding  costs  as  between,  326,  371. 

taxing  costs  as  between,  637. 

COAL,  award  to  dig  for,  performance  of,  493. 

CO-DEFENDANTS,  mutual  claims  of,  referred  by  general  reference, 
124. 

COLLEGE,  reference  by  master  and  fellows,  20. 

COLLUSION  of  arbitrator  not  pleadable,  634  ;  see  tit.  Plea. 

chai'ging,  in  bill  to  impeach  award,  483. 
to  procure  arbitmtor's  absence,  213. 

COLOURABLE  AWARD,  eflTect  of,  498. 

COMMENCEMENT  of  arbitrator's  authority,  129 ;  see  tit  Arbitrator, 

of  umpire^s,  229 ;  see  tit.  Umpire. 

COMMISSIONERS  OF  PARTITION,  powers  of,  428. 

COMMISSIONERS  OF  RAILWAYS,  powers  transferred  to  Board  oi 
Trade,  220, 223. 

COMMITTAL  to  Queen's  prison  of  party  not  performing  award  iu 
equity,  565. 
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COMMITTEE  OF  LUNATIC,  power  of,  to  refer,  31 ;  see  tit.  Lunatic. 

COMMON  LAW  PEOCEDUBE  ACT,  1846. 

compulsory  reference  of  action  for  matters  of  account 

after  writ,  7,  87. 
at  the  trial,  7,  88. 
judge    at    Nisi    Prius    cannot 

order,  88. 
but   may    discharge  jury  and 

then  order,  88. 
in  what  cases  ordered,  88. 
setting  aside,  78,  88. 
arbitrator    no    implied    power 

over  costs  of,  88,  366. 
same  powers  and  duties  as  in 

other  references,  171. 
award  exempt  from  stamp,  246. 
time  for  enforcing  award,  636. 
time  for  setting   aside  award, 
667. 
action  or  suit  may  be  stayed  after  any  agreement  to 

refer,  43  ;  see  Stating  Pkoobrdinos. 
any  agreement  of  reference  in  writing  made  rule 

unless  conti-ary  intention  appear,  58. 
though  made  rule  of  Chancery  discovery  cannot  be 

compelled,  59. 
revocability  of  such  agreement,  59, 151. 
statute  not  retrospective,  59. 

on  failure  of  parties  or  arbitrators,  judge  may  ap- 
point single  arbitrator,  or  umpire,  or  third  arbitrator, 
66, 158,  210,  221. 
on  reference  to  two  arbitrators  one  party  felling  to 

appoint,  other  arbitrator  may  act  alone,  65,  158. 
two  arbitrators  may  appoint  umpire,  unless  it  be 

othei*wise  provided,  66,  210. 
death,  incapacity,  or  refnsal  of  arbitrator  or  umpii'e, 

how  vacancy  to  be  supplied,  65. 
can  no  longer  refer  to  County  Court  judge,  90,  200. 
submission  not  limiting  time,  duration  of  arbitrator's 

authority,  three  months,  130. 
same  limit  when  award  referred  back,  130,  470. 
parties  may  enlarge  time  by  writing,  130. 
court  or  judge  may  enlarge  for  good  cause,  to  be 

stated  in  the  order,  130,  145. 
enlargement  not  specified  to  be  for  one  month,  130, 146. 
umpire's  time  commences    on  expiration   of   arbi- 
trators' time,  or  their  disagreement,  130. 
whether  reference  of  indictment,  or  suit  by  order  in 

equity,  revocable,  151,  176. 
whether  s.  7,  as  to  proceedings  in  the  reference,  be 

limited  to  compulsory  references,  176. 
power  to  refer  back  (s.  8)  general,  not  limited  to  com- 
pulsory references,  176,  462. 
stilting  a  case  or  trying  an  issue  pending  the  refer- 
ence, 203. 
arbitrator  may  state  a  special  case,  312. 
whether  reference  by  consent  or  compulsory,  312. 
pleadings  to  be  awarded  on  distributively,  342. 
award  cannot  be  enforced  by  attachment,  587. 

nor  by  rule  to  pay,  619. 
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COMMON  LAW  PROCEDURE  ACT,  1854  (corUiwted). 

signing  judgment  on  compulsory  referenoe,  642. 
rule  to  deliver  possession  of  land  pursuant  to  award, 

41,  566,  626. 
costs  on  compulsory  reference,  88,  366,  636. 
effect  of  County  Court  Act  on  costs,  366. 

COMMONS,  inclosure  of,  by  award,  6  ;  see  tit.  Inclosurb  Act. 

COMMONS,  HOUSE  OF,  no  attachment  on  award  against  member 
of;  586. 

COMPANIES     CLAUSES     CONSOLIDATION    ACT,     referenoe 
under,  99. 
matters  authorized  or  directed  to   be  referred  concerning  incor- 
porated joint  stock  companies,  8. 
unless  both  parties  concur,  each  to  appoint  arbitrator,  99. 
submission  not  revocable  without  consent,  99. 

not  revocable  by  death  of  party,  164. 
on  death  or  incapacity  of  sole  arbitrator,  matter  referred  de  novo, 

99, 160. 
on  death,  incapacity,  refusal,  or  neglect  of  one  of  two  arbitrators, 

new  one  may  be  appointed,  99,  160,  218. 
arbitrators  to  appoint  umpire  before  entering  on  reference,  220, 226. 
appointment  to  be  in  writing,  220,  226. 
effect,  if  they  cannot  agree  as  to  an  umpire,  99. 
judge  may  appoint  by  Common  Law  Procedure  Act, 

1854,  226. 
on  death,  refusal,  or  neglect,  new  umpire,  226. 
submission  to  be  made  rule  of  court,  99, 581. 

costs  of  arbitration  in  discretion  of  arbitrators  or  their  umpire,  366. 
arbitrators  and  umpire  may  administer  oath,  181, 187. 

may  examine  on  oath  parties  and  w^itnesses, 

181,  187. 
may  call  for  documents,  187. 

COMPANY,  mandamus  against,  to  enforce  award,  646. 

COMPENSATION  for  future  damage,  reference  of,  127. 

may  be  awarded  for  lands  taken  for  public  under- 
takings, 6. 

award  of,  under  the  Lands  Clauses  Act,  438  ;  see 
tit.  Lands  Clauses  Consolidation  Act. 

inquiry,  costs  of,  389. 

COMPULSORY    REFERENCE,  7,  87,   176 ;  see  tit  Common  Law 
Procedure  Act,  1854. 

COMPUTATION  of  time  for  making  award,  132. 

COMPUTING  principal  and  interest  on  award,  525. 

CONCEALMENT,  fraudulent,  ground  for  setting  aside  award,  669. 

CONDITION,  arbitrator  imposing  on  party  improper.  111. 

CONDITION  PRECEDENT  to  arbitrators  entering  on  reference,  170, 

making  declaration  under 

Lands  Clauses  Act,  170. 

sometimes  appointment  of 

umpire,  215,223. 
•sometimes  of  third  arbi- 
trator, 215. 
awarded  must  be  performed  before  at- 
tachment, 594. 
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CONDITIONAL  AWARD,  272  ;  see  tit  Award. 

of  a  verdict,  631. 

CONDITIONAL  DIRECTION  in  award  as  to  stranger,  435. 

CONDUCT  of  parties  a  consent  to  enlargement,  14L 

CONSENT  of  creditors  to  reference  by  assignee  of  bankrupt^  31. 
"^  to  reference  bindn  stranger,  21. 

to  award  binds  stranger,  554. 

of  parties  to  appointment  of  umpire  by  lot,  227 ;  see  tit 

Umpire. 
to  enlarge  time  for  making  award,  140. 
cures  irregularity  in  proceedings,  661. 
to  marriage,  plea  to  action  for  revocation  by  marriage,  149. 

CONSENT  CLAUSE,  what  a  sufficient,  under  stat  Will.  III.,  57. 

CONSEQUENCES  of  the  award,  496  ;  see  tit  Award. 

CONSISTENT,  award  must  be,  294  ;  see  tit.  Award. 

finding  on  inconsistent   pleas  for  same  party,  when 
valid,  296. 
CONSPIRACY,  indictment  for,  referable,  11,  126. 

CONSTRUCTION  OF  AWARD,  liberal,  613. 

with  a  view  to  support  award, 
688. 

CONTEMPT  of  court,  breach  of  submission  made  rule  is  a,  68,  86. 

revocation  of  submission  made  rule  is  a,  148. 
disobedience  to  award  is  a,  582 ;  see  tit.  At- 
tachment. 
party  reported  in,  sentence,  611 ;  see  tit  Attachment. 

CONTINGENT  CLAIMS,  reference  of,  127. 

CONTRACT,  enforcing,  though  reference  fail,  719 ;  see  tit  Equity. 

CONTRADICTORY  AWAUD,  295  ;  see  tit  Award. 

CONVEYANCE,  arbitrator  making  partition  should  award,  262,  428. 

should  awaid  to  pa.ss  title  to  land,  414. 

must  specify  nature  of,  414. 

need  not  draw  it,  414. 

reserving  power  to  settle,  when  good,  279  ; 
see  tit.  Award. 
advisable  to  award  who  to  prepare,  415. 
award  silent,  who  bound  to  prepare  and  tender,  517 
costs  of  preparing,  517. 
award  to  execute,  enforced  in  equity,  549. 

CONVEYING  lands  to  arbitrator  on  trust  to  abide  award,  41. 
CO-OBLIGORS,  action  between,  on  the  award,  523. 

COPY  of  submission,  making  rule  of  court,  575. 

of  allocatur,  error  in,  effect  on  motion  for  attachment,  597. 
of  award,  &c.,  serving  in  attachment,  595. 
of  award,  moving  to  set  aside  on,  674. 
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CORPORATION,  reference  by,  sole  or  aggregate,  20. 

rector  as  to  tithes  during  his  incom- 

bency,  20. 
deans  and  chapters,  mayors  and  com- 
monalty, 20. 
charitable,  with  consent  of  Attorney- 
General,  21. 
attorney  of,  appointment  need  not  be 
under  seal,  25,  625. 
no  attachment  on  award  against,  587. 
compelled  to  renew  lease  awarded,  567. 
joint  stock   incorporated  companies ;   see  tit.  Cok- 
TAN  IBS  Clauses  Consolidation  Act. 

CORRUPTION,  or  uudue  means,  what  amounts  to,  672. 

of  arbitrator  ground  for  setting  aside  award,  661 ;  see 
tit.  Setting  Aside. 

charged  in  bill  to  impeach  award,  483. 
must  be  denied  by  plea  and  answer,  558. 

COSTS,  moving  for,  when  award  prevented  being  made,  102. 
Duty  of  the  arbitrator  in  awarding,  as  to,  362. 

The  arbitrator's  power  and  duty  in  awarding  costs,  362. 
what  are  the  costs  of  the  cause^  reference^  and  awards  362. 
what  costs  costs  of  cause,  362,  382. 
what  costs  of  reference,  363,  383. 
costs  of  witnesses  costs  of  reference,  363. 
costs  of  accountant,  363. 
costs  of  witnesses  rejected  by  arbitrator  not  allowed, 

634. 
arbitrator's  fees  when  costs  of  reference,  364. 
costs  of  reference  need  not  be  taxed  before  action,  522. 
costs  of  deeds  awarded  to  be  executed,  372. 
what  costs  of  award,  364. 
costs  of  attorney  to  draw  award,  634. 
costs  of  award,  action  for,  522. 
when  costs  of  reference  costs  of  cause,  364. 
costs  of  showing  cause,  rule  to  set  aside  award,  365, 

690. 
costs  of  umpirage,  arbitrator's  fees  may  be,  239,  365. 
the  poirer  of  //te  arbitrator  over  costs,  365. 

arbitrator  has  implied  power  over  costs  of  cause,  365. 
not  of  reference  or  award,  366. 
costs  of  compulsory  reference  of  action,  88, 366. 
effect  of  County  Court  Acts  on  compulsory  reference, 

367. 
costs  of  indictment,  366. 

under  the  Lands  Clauses  Act,  98,  366,  455. 
of  compensation  inquiry  settled  by  Master,  109. 
under  the  Railways  Clauses  Act,  98,  366. 
under  the  Companies  Clauses  Act»  366. 
of  reference  at  Quarter  Sessions,  368. 
duty  of  the  arbitrator  in  awarding  costs,  368. 
award  silent  as  to  costs,  368. 

costs  of  cause  follow  verdict,  368. 
of  reference  and  award,  how  borne,  368. 
when«ai'bitrator  bound  to  award  some  costs,  3G8. 
fixing  amount  of  costs  in  awaixl,  368. 
what  sufficient  certainty  as  to  amount,  285. 
delegating  taxation  of,  to  the  Master,  277,  285. 
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COSTS  {continued). 

when  arbitrator  bound  to  fix  amount,  368. 
special  clause,  368. 
cause  in  inferior  court,  370. 
reference  out  of  court,  370. 
what  a  sufficient  award,  370. 
arbitrator  may  apportion  costs,  370. 
costs  as  between  attorney  and  client,  326,  371. 
costs  of  special  jury,  371. 
setting  off  costs  in  cross  actions,  372. 
awarding  costs  to  be  paid  by  party  disobeying  award, 

369. 
awarding  each  party  to  pay  moiety,  inconvenient,  371 , 
who  to  get  costs  taxed,  372. 
arbitrator  awarding  a  fee  to  himself,  372. 
excess  as  to  costs  when  separa>)le,  award  good,  319. 

when  inseparable,  award  set  aside, 
325,329. 
effect  of  awarding  payment  of  the  costs  of  tlie  cavMy  374. 
costs  of  cause  awarded  same  as  on  a  verdict,  374. 
award  of  costs  in  the  action  not  give  costs  of  refer- 
ence, 375. 
costs  of  special  jury,  376. 
Power  and  duty  of  the  arbitrator  when  costs  abide  the  event, 
376. 
potcer  of  the  arbitrator  when  costs  abide  the  event,  376. 
*'  tne  costs,''  costs  of  cause  and  reference,  376. 
arbitrator  no  power  on  costs  abiding  event,  376. 
awarding  speedy  execution,  377. 
awarding  injunction,  377. 
what  the  eventf  when  the  costs  of  cause  omXy  abide  the  event, 
377. 
costs  of  cause  abiding  event  of  cause,  377. 
how  to  award  on  the  cause,  332  ;  see  tit.  Cause. 
arbitrator  must  decide  cause  separately,  378. 
must  give  separate  damages  in  cause,  378. 
to  allow  taxing  costs  on  verdict,  378. 
to  determine  right  to  costs,  379. 
and  scale  of  taxation,  379. 
cost  of  claims  when  not  distributive,  379. 
waiving  right  to  costs,  379. 
what  t/ie  event  when  the  costs  of  caiise  and  refe^rence  abide 
the  event,  379. 
event,  general  event  of  whole  award,  379. 
no  costs,  award  finding  part  for  each,  380. 
costs  following  balance,  380. 
when  costs  follow  general  event,  whether  arbitrator 

need  decide  cause,  381. 
awarding  action  to  cease,  381. 
costs  of  cause  abiding  event  of  cause,  382. 
of  causes  abiding  event  of  each,  382. 
of  cause  and  suit  abiding  general  event,  383. 
of  reference  to  be  costs  of  cause,  383. 
costs  not  abiding  event,  how  to  award  on  the  cause  , 
344  ;  see  tit.  Causb. 
effect  of  tJie  award  when  costs  abide  tlui  event,  383. 
award  same  effect  as  a  verdict,  383. 
as  to  costs  of  first  trial,  383. 

of  executors  plaintifis,  384. 
damages  imder  forty  shillings,  384. 
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COSTS  (cotUiaued), 

reference  before  issue  finding  on  one  mattfCr  for  plaintiff, 

384. 
amount  recovered  by  verdict,  385. 
reference  before  verdict,  385. 
reference  after  verdict,  385. 
compulsory  reference,  386. 
reference  before    or    after    verdict,    semble,    the  same 

effect,  386. 
costs  when  defendant  arrested  for  too  large  a  sum,  387. 
plaintiff  recovering  less  than  £20.,  387. 
affitlavit  of  debt  for  too  much,  388. 
double  costs  in  replevin,  388. 
costs  in  action  for  not  setting  out  tithes,  388. 
depriving  of  costs,  Court  of  Bequests  Act,  389. 
costs  of  compensation  inquiry,  389. 
costs  under  Small  Debts  Act,  389. 
sujyporting  mvard  defective  as  to  costSf  389. 
waiving  right  to  costs,  389. 
Duty  of  the  arbitrator  when  empowered  to  certify  for  costs,  390. 
no  implied  power,  390. 
hardship  when  not  given,  390. 
certifying  cause  fit  to  be  tried  before  a  judge,  391. 
judge  may  certify  at  any  time,  391. 
power  transferred  from  judge  to  arbitrator,  391. 

not  prevent  judge's  other  power,  391. 
arbitrator   must    certify  in   award  for  costs  of  special 

jury,  392. 
citifying  no  distinct  matter  of  complaint  on  each  count, 
392. 

certifying  action  brought  to  try  a  right,  392. 
arbitrator  must  certify  in  the  award,  392. 
costs  of  preparing  conveyance  awarded,  who  to  bear,  415, 

517. 
effect  of  award  on  attorney's  lien  for  costs,  508 ;  see   tit* 
Attorney. 
when  bankrupt*s  certificate  no  discharge  from  costs,  606  ; 
see  tit.  Bankrupt. 
when  administrator  liable  to,  30 ;  see  tit.  Executor. 
taxation  of,  631 ;  see  tit.  Execution. 
when  to  be  taxed,  635. 

party  ordered  to  pay  must  get  taxed  in  time,  415. 
new  taxation  after  award  on  reference  back,  640. 
costs  of  abortive  award  after  reference  back,  640. 
attachment  lies  for  costs  awai'ded,  585. 

not  for  arbitrator  for  his  fees,  674,  585. 
rule  to  pay  costs  awarded,  specifying  amount,  626. 
setting  award  aside  for  not  deciding  properly  as  to,  668  ;  see 

tit.  Sitting  aside. 
of  first  trial,  award  set  aside  and  new  trial  had,  715. 
may  be  prayed  in  equity  against  corrupt  arbitrator,  483. 

COUNSEL,  power  of,  to  refer  the  cause,  26. 

when  with  full  information  of  fkcts,  26. 
in  the  Scotch  Courts,  27. 
attending  by,  on  reference,  167. 
arbitrator  taking  opinion  of,  208. 

no  ground  for  setting  aside  award,  661. 

refusing  party  time  to  get,  661. 

refusing  to  hear,  168. 
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COUNSEL  {continued), 

refusing  to  hear  ou  FrieDdlv  Society  refeienoe, 
168. 
employed  by  arbitrator  to  draw  up  award,  208. 
reservation  in  award  to,  to  settle  deeds,  280 
opinion  of,  whether  an  award,  249. 
acting  as  arbitrator ;  see  tit.  Barrister. 
costs  of,  635. 

COUNT  in  declaration  awarding  on  each,  335. 
COUNTY  COURT,  submission  by  order  of,  94. 

not  revocable,  154. 

arbitrator  no  power  to  administer  oath,  181. 

judge,  no  compulsory  reference  to,  90,  200. 

COUNTY  COURT  ACT,  effect  on  costs  of  reference,  366. 

COURT  in  bank,  arbitrator  sometimes  as,  111. 

consent  of,  to  reference  of  indictment,  13. 

may  compel  reference  of  actiou  for  matters  of  account,  87. 

jurisdiction  of,  when  submission  cannot  be  made  rule,  51. 

when  made  rule  under  the  9  &  10  Will.  III.  c.  15, 52. 

no  summary  before  submission  be  made  rule,  569. 

to  enforce  submission  in  a  cause,  86. 

to  set  aside  submission,  78. 

to  amend  submission,  79. 

to  alter  terms  of  reference,  82. 

allowing  new  particulars,  new  plea,  82. 
to  enlarge  time  for  making  award,  143  ;  see  tit. 

Enlarobhent. 
to  ffive  leave  to  revoke  submission,  150 ;  see  tit. 

Kevocatiok. 
to  compel  attendance  of  witnesses  before  the  arbi- 
trator, 172. 
production  of  documents  by  witnesses, 
173  ;  by  the  parties,  187. 
to  swear  the  witnesses  on  the  reference,  180. 
none,  to  compel  arbitrator  to  award,  200. 
when  to  restrain  him  making  award,  201. 
none,  to  make  him  to  refund  excessive  fee,  477. 
none,  to  alter  award,  511. 

none,  to  compel  delivery  up  of  satisfied  award,  516. 
to  enforce  award  at  law,  see  tit.  Action,  Attach- 
ment, Execution. 
to  enforce  award  in  equity,  548  ;  see  tit  Equity. 
to  review  arbitrator's  decision,  see  tit.  Arbitra- 
tor, Award. 
inquiring  of  arbitrator  the  grounds  of  his  award, 

309,  493 ;  see  tit.  Arbitrator. 
to  set  aside  award  at  law,  647  ;  see  tit  Setting 

Aside. 
to  set  aside  award  in  equity,  696  ;  see  tit  Equity. 
to  set  aside  judgment  ent^ed  pursuant  to  award, 

692 ;  see  tit  Setting  Aside. 
to  refer  back  award,  461 ;  see  tit.  Referring  Back. 
to  compel  defendant  to  refer  again,  first  award  set 
aside,  714 ;  see  tit.  Cause. 
favours  awards,  688. 
will  presume  award  good  until  proved  bad,  265  ;  see  tit.  Award. 

COVENANT  not  to  sue,  effect  of,  67. 

enforcing  award  by  action  of,  524 ;  see  tit.  Action. 

3  N 
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COVERTURE,  party  referring  with  knowledge  of  opponents,  16, 293. 

award  not  set  aside,  670. 

CRIMINAL  MATTERS,  when  referable,  10 ;  see  tit.  Subject  Matters 
OF  Reference. 

CROSS  ACTIONS,  arbitrator  cannot  award  coats  of,  to  be  set  off,  372. 

CROSS  DEMAND,  an  answer  to  motion  for  attachment  on  award,  607. 

CROSS  MOTIONS  for  attachment  and  setting  aside  award  together, 

608. 
to  set  aside,  on  motion  to  make  award  order  al 
equity,  710. 

D. 

DAMAGES  to  accrue  to  a  mine  periodically,  reference  of,  128. 
liquidated,  for  breach  of  agreement  to  refer,  62. 
from  severance  or  otherwise  what  included,  447. 
awarding,  350  ;  see  tit.  Cause. 

in  cause,  limited  bv  verdict  taken  on  the  reference,  73. 
omitting  to  assess,  award  set  aside,  661. 
award  conclusive  as  to  amount  of,  546. 

DATE  of  reference,  matters  arising  after,  not  within  submission,  126. 
of  award,  when  computed  nrom  delivery,  281. 

DE  PR^MISSIS,  award  ;  see  tit.  Award. 

DEAN  AND  CHAPTER,  reference  by,  20. 

DEATH  of  a  party  when*  a  revocation  of  submission,  161  ;   see  tit. 
Revocation. 

clause  to  prevent  it  being  a  revocation,  163  ;   see  tit. 

Revocation. 
when  not  prevent  enlaigement  of  time,  138. 
award  prepared  but  not  executed  before,  void,  718. 
sum  awarded  must  be  paid  to  personal  representative,  519. 
cause  abating  by,  no  attachment  on  awara,  504. 
of  arbitrator  when  a  revocation,  169  ;  see  tit.  Revocation. 
of  arbitrator  or  umpire,  supplying  vacancy,  65,  158,  159. 
of  agent  to  whom  estimate  was  to  be  submitted,  718. 

DEBT,  certain,  reference  of,  3 ;  see  tit.  Subject  Matters  of  Rm-erknce. 
awarding  as  to  amount  of,  354. 

damages  to  be,  300. 
on  the  arbitration  bond,  523  ;  see  tit.  Action. 
on  the  award,  623  ;  see  tit  Action. 

DEBTS  AND  CREDITS  of  a  firm,  awarding  on,  407. 

DECEIT  of  party,  award  set  aside  for,  669. 

DECLARATION   in  action   on  award,  averments   in,  526  ;   see  tit. 

Pleading. 
of  arbitrator  under  the  Lands  and  Railways  Clauses 
Act,  170. 

to  be  annexed  to  the  award,  459. 
wilfully  acting  contmry  to,  a  misdemeanor,  478. 

DECREE,  effect  of  award  as  a,  497. 

DECREET  ARBITRAL,  agreement  put  in  form  of,  498. 

DEED,  submission  by,  51. 

one  party  only  executing  under  seal,  61 
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DEED  (contimied), 

when  must  be  executed  by  all  parties  before  arbitrator 
has  power,  129. 
or  parties  bound,  19. 
effect  of,  51. 
revocation  by,  when  necessary,  147. 
award  under  seal  no  deed,  248. 
award  to  execute,  see  tit.  Conveyance. 
reserving  power  to  settle,  279  ;  see  tit.  Award. 
awarded,  executing,  517  ;  see  tit.  Performance. 

DEFECT  in  award  may  be  shown  as  cause  to  defeat  attachment,  604. 

DEFENDANT  arrested,  not  entitled  to  discharge  on  reference,  86. 

or  on  award  made,  506. 
award  of  money  to,  bad,  cause  only  referred,  356. 
balance  not  awarded  to,  on  general  reference,  setting 

aside  award  for,  666. 
court  no  power  to  direct  verdict  for,  plaintiff  refusing 
to  refer  again,  716. 

DEFICIENCY,  setting  aside  award  for  not  providing  as  to,  667. 

DELAY,  affected  and  wilful,  preventing  award,  costs  for,  101. 
in  applying,  bar  to  attachment,  690. 

DELEGATION  of  authority  by  arbitrator,  204,  213;  see  tit.  Arbi- 
trator. 

in  award,  275,  278 ;   see 
tit.  Award. 
setting  aside  award  for,  663,  665. 

DELIVERY  of  award,  245  ;  see  tit.  Award. 

up  of  award,  court  no  power  to  order,  516. 

DEMAND  omitted,  effect  of  award  on,  499 ;  see  tit.  Award. 

of  obedience  to  award  necesi^ary  before  attachment,  592  ;  see 
tit.  Attachment. 
on  rule  to  pay  sum  awarded,  620 ;  see  tit.  Execution. 
before  enforcing  award  in  equity,  564. 

DEMURRER,  whether  referred  by  referring  cause,  120. 

contingent  damages  on,  351. 
awarding  judgment  on,  357. 
award  on  conclusive,  though  wrong  in  law,  299. 
to  award  bad  on  its  face  as  pleaded,  538. 
to  bill  in  equity  setting  out  void  award,  556. 
to  bill  to  set  aside  award  in  equity,  708 ;  see  tit.  Equity. 
by  arbitrator  when  made  defendant  to  bill  to  set  aside 
award,  482  ;  see  tit.  Arbitrator. 

DEPARTURE,  rejoining  payment  after  plea  of  no  award,  533. 

replying  distress  by  power  under  awanl  after  avowry 
of  common  law  power,  531. 

DEVASTAVIT,  when  reference  by  executor  a,  28. 

DIRECTIONS  in  award,  395 ;  see  tit.  Arbitrator. 

conditional  in  award,  273,  435 ;  see  tit.  Award. 

DISAGREEMENT  of  arbitrators,  te  rniination  of  their  authority,  159. 

what  is  a,  231 ;    see  tit.  Umpire. 
umpire's  authority  conmiences,  130. 

DISCHARGING  JURY  on  reference  at   Nisi  Frius,  74. 

DISCONTINUANCE,  award  of,  331,  332,  434. 

3  N  2 
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DISCOVERY,  e(^uity  not  grant  in  aid  of  voluntary  reference,  69, 93, 553. 

aliter  on  conipulrjory  reference,  93,  553. 
pleading  awaixl  in  bar  of,  in  equity,  556 ;  see  tit.  Equity. 
of  new  matter,  awartl  whether  set  aside  for,  669  ;  see  tit. 
Setting  Aside. 

DISCRETIONARY,  with  court  to  grant  attachment,  688. 

or  rule  to  pay  money  awarded,  618. 

DISMISS  bill,  defendant  moving  to,  pursuant  to  award,  667. 

DISTRESS,  power  of,  when  arbitrator  may  award,  399. 

infinite  under  Railway  Comi)anie8  Arbitration  Act,  627. 

DISTRIBUTIVE  finding  on  double  plea,  coste  of,  633. 

DIVORCE,  suit  for,  reference  of,  9 ;  see  tit.  Ecclesiastical  Court. 

DOCUMENTS,  power  of  arbitrator  to  call  for,  187. 

production  of,  how  enforced,  173, 175,  187. 

DRAIN,  award  of,  capacity  not  specified,  425,  514. 

DRAINAGE  ACT,  reference  of  appeals,  95. 

DUPLICATE  orders  of  reference  not  agreeing,  309. 

order  of  reference  made  rule  ofcourt,  575. 

appointment  of  arbitrators  under  Lands  Clauses  Act,  580. 

DURATION  of  arbitrator's  authority,  129 ;  see  tit.  Arbitratob. 
of  umpire's  authority,  233 ;  see  tit.  Umpire. 


E. 
EASEMENT,  awanling,  420. 

ECCLESIASTICAL  COURT,  suits  in,  reference  of,  9. 

for  divorce  and  alimony,  9. 
terms  of  sei)aration  referable,  9. 
reference  oi,  within  stat.  W.  III.,  56. 

EFFECT  of  the  award,  496 ;  see  tit.  Award. 

of  an  award  in  evidence,  540 ;  see  tit.  Evidence. 

of  failure  of  the  reference,  713;  see  tit.  Cause  and  EQumr. 

EJECTMENT,  awarding  verdict  in,  348. 

on  each  demise,  339. 
award  to  enter  verdict  for  lessor  of  plaintiffs,  339,  348. 
award  in,  conclusive  as  to  title  to  land,  502,  542. 
judgment  in,  644 ;  see  tit.  Execution. 
rule  to  deliver  ]>os8ession  of  land  awarded  enforceable  as 

judgment  in,  41,  566,  627. 
when  award  bad  for  not  deciding,  262. 

ELECTING  to  proceed  by  action  or  attachment  on  awanl,  591. 

ELEGIT  to  enforce  award  in  equity,  566. 

ENFORCING  submission  in  a  cause,  86. 

award  by  action,  521 ;  see  tit.  Action. 

by  attachment,  582 ;  see  tit.  Attachment. 

by  proceedbigs  in  the  cause  referred,  628 ;  see  tit. 

Execution. 
by  execution   under  the    statute,   615 ;  see  tit. 

Execution. 
in  etiuity,  521 ;  .see  tit.  Equity. 
contract  dejwndent  on  alxn-tive  i-efcrence,  717;   see  tit. 
Equity. 
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ENLARGEMENT 

of  the  time  ht/  the  arbUratoTy  136. 

no  implied  power  to  enlai^e,  136. 
shoulct  Ix;  made  during  original  period,  136. 
after  period  under  special  power  good,  137. 
enlarging  "until ""  a  certain  day,  137. 
defective  clause  to  enlarge,  137. 
enlarging  after  death  of  party,  138. 
judge  s  order  for,  when  to  be  made,  138. 
by  two  of  three  arbitrators,  138. 
how  it  should  be  made,  138. 

according  to  submission,  139. 
often  l^y  writing  indorsed  on  submission,  139. 
no  particular  farm  of  words,  139. 
from  time  to  time,  140. 
by  umpire  not  enure  for  arbitrators,  140,  233. 
under  the  Lands  Clauses  Act,  140. 
of  the  time  by  conseiU  of  thepartieey  140. 
by  consent,  a  new  submission,  140. 
-   when  consent  to  be  in  writing,  141. 
by  deed,  not  defeat  action  on  arbitration  bond,  623. 
conduct  of  parties  often  a  consent  to,  141. 

attendmg  meetings  after  time  expired,  141. 
bringing  forward  new  claims  after  time,  142. 
stating  future  day  as  limit,  142. 
enlarging  time  by  consent  a  discharge  of  surety,  142 
of  the  twhe  by  ike  courts  of  law,  143. 

no  common  law  power  to  enlarge,  143. 
power  given  by  Stat.  3  &  4  W.  IV.  c.  42,  s.  39,  143. 
court  can  enlarge  though  no  attempt  to  revoke,  143. 
court  can  enlarge  when  arbitrator  can  enlarge,  144. 
enlarging  umpire's  time,  144. 
court  may  enlarge  after  time  elapsed,  144. 

after  award  made,  144. 
rule  to  enlarge  not  granted  ex  parte,  144. 
drawing  up  rule,  145. 

enlarging  tune  underCommonLaw  Procedure  Act,  1854,  130  145 

not  apply  to  references  under  Public  Health  Act,  145.       ' 
of  the  time  bu  a  court  of  equity^  146. 

practical  enlargement  of  time  in  equity,  146. 

under  the  Lands  Clauses  Act,  146. 
not  an  entering  on  the  matters  referred,  224. 
Ijefore  appointment  of  third  arbitrator,  the  two  cannot  enlarge  215 
by  umpu-e  before  disajjreement  of  arbitratoi-s,  232. 
making  part  of  nile  with  submission,  574. 
court  will  examine  arbiti-ator  as  to  date  of,  674. 
unnecessary  on  motion  to  set  aside  award,  674, 
notice,  what  sufficient  for  attachment,  696. 

ENQUIRY,  WRIT  OF,  when  imnecessarj-  in  action  on  award,  525. 

after  judgment  on  nul  tiel  record,  625. 

ENTERING  on  the  reference  what  is,  130,  224. 

verdict,  628 ;  see  tit.  Verdict,  Execution. 
judgment,  640  ;  see  tit.  Judgment,  Execution. 

ENTIRE,  award  must  be,  254  ;  see  tit.  Award. 

ENTITLING  affidavits,  see  tit.  Affidavits. 

EQUITY,  submission  by  order  of  court  of,  92. 

stay  of  proceedings  in  eiiuity,  46,  92, 
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revocable  at  will  of  a  party,  147,  161. 
will  ^ant  discovery  on  compulsory  reference,  not  on  voluntary 

64,  93,  653. 
statute  prohibiting  revocation  not  apply  to,  147. 
whether  junsdiction  to  enlarge  time,  146. 
practical  enlargement,  146. 
jurisdiction  of,  under  statute  of  Will.  III.,  54. 
relief  on  mistfidce  in  submission,  703. 

jmictice  making  submission  under  statute,  order  of,  677  ;  see 
tit.  Submission. 

under  the  Lands  Clauses  Act,  579 ;  see  tit.  Lahds 
Clauses  Consolidation  Act. 
issue  from  court  of,  not  referable  by  court  of  Nisi  Prius,  75, 
93. 
junsdiction  of,  gone  by  such  reference,  93. 
effect  of  an  award  as  a  decree,  497. 
whether  suit  wiU  lie  for  matter  omitted  in  award,  500. 
The  award  as  a  ground  of  proceedings  or  defence  in  equity, 
548. 
Enforcing  an  award  by  biU  in  equity,  548. 
wlien  a  hill  in  equity  will  lie,  648. 

whatever  the  submission  bill  will  lie,  549. 
performance  of  award  enforced  as  of  a  contract,  549. 
no  bill  lies  to  enforce  award  for  payment  of  money 

only,  649. 
bill  lies  to  enforce  award  of  lease  or  conveyance  of 

lands,  549. 
under  Lands  Clauses  Act,  650. 
old  rule,  no  bill  lay  unless  award  ratified  or  part  per- 
formed, 550. 
awanl  biul  in  law  enforced  when  part  performed,  551. 
party  not  bound  to  take  penalty  in  lieu  of  perform- 
ance, 662. 
proceeding  at  law  no  bar  to  bill,  652. 
whether  lapse  of  time  a  bar,  552. 
scire  facias  on  submission  by  recognisance,  653. 
ivhen  award  invalid  or  iimiaiiMe,  553. 

no  bill  lies  to  enforce  award  contrary  to  law,  553. 
illegal  direction  not  enforceable,  553. 
award  directing  a  perpetuity,  553. 
unreasonable  award,  553. 
inequitable  award,  653. 

award  affecting  infant,  whether  enforced,  17,  554. 
afifecting  married  woman's  lands,  554. 
enforcing  award  against  stranger  consenting  to  it,  555. 
stranger  Dound  tlirough  laches,  555. 
stranger  cannot  enforce  award,  555. 
demurrer  to  bill  setting  forth  void  award,  556. 

award  void  in  part,  556. 
injunction  to  prev^it  breach  of  award,  556. 

to  restrsCin  continuing  nuisance  not  pro- 
hibited by  award,  556. 
Pleading  an  award  in  bar  to  a  bill  in  equity^,  556. 
pleading  award  to  bill  to  set  it  aside,  556. 

to  open  the  account,  556. 
plea  good  to  merits  and  discovery,  567. 
whether  award  made  after  bill  filed  pleadable,  567. 
ground  of  motion  to  stay  proceedings,  657. 
corruption  or  fraud  charged  in  bill,  558. 
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must  be  denied  by  plea  and  answer,  558. 
whether  plea  of,  award  good,  when  corruption  denied 

in  annwer  only,  558. 
answer  must  deny  specifically  charges  in  bill,  55D. 
plea  of  award  and  release,  559. 

no  plea  for  a  stranger  to  submission,  560. 
Enforcing  an  award  by  summary  proceedings  in  equity,  660. 
whetmr  the  award  rmist  he  made  an  order  of  court  before 
enforcenie^it,  560. 
held  not  necessary,  560. 
motion  to  make  award  order  of  court  requires  notice 

561. 
making  award  under  the  statute  an  order  of  Chancery, 

562. 
award  cannot  be  made  a  record  at  law,  562. 
motion  and  petition  to  enforce  award,  563. 

award  under  the  statute  of  Will.  III.,  563. 
award  not  a  judgment  or  decree,  563. 
practice  enforcing  award  under  the  statute,  563. 
submission  and  award  must  be  made  orders 

of  court,  563.      • 
notice  of  motion  to  make  award  order,  563. 
when    cross  motion    to   set  aside    may    bo 

made,  564. 
service  of  award  and  demand  of  perform- 
ance, 564. 
notice  of  motion  for  order  to  obey  award, 

564. 
motion  may  be  made  in  term  or  vacation,  564. 
order  to  obey  award  within  a  specified  time, 

564. 
order  must  be  served  personally,  56 1. 
order  to  obey,  or  stand  committed,  564. 
order  absolute  for  committal,  565. 
jKirty  imprisoned  until  he  obey,  564. 
practice  when  award  made  under  order  of  eijuity  in  a 
suit,  565. 

awanl  need  not  be  made  order  of  court,  565. 
notice  of  motion  to  obey  award,  565. 
order  to  perform  within  specified  time,  565. 
order  enforced  as  order  in  a  suit,  565. 
by  attachment,  565,  583. 
sequestration,  566. 
aerjeant-at-anns,  566. 
writ  of  assistaace,  566. 
order  to  deliver  possession  of  land  enforced  as  a  judg- 
ment in  ejectment,  41,  566,  626. 
enforcing  payment  of  sum  awarded  under  statute  of 
Victoria,  566. 
fieri  facias  and  elegit,  one  month  after  order 
passed  and  entered,  566. 
motion  to  pay  money  out  of  court  according  to  award, 

567. 
defendant  cannot  move  to  dismiss  plaintiff's  bill,  sub- 
mission rule  of  court  of  common  law,  567. 
enforcing  award  in  a  charity  suit  by  petition,  567. 

consent  of  Attoruej  -General  reiiuisite,  567. 
charitable  corporation  compelled  to  renew  a 
lease,  567. 
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Impeaching  an  award  in  equity,  696. 

In  what  Ci\8es  C^anceiy  has  jurisdiction  to  set  aside  an  award, 
696, 

when  award  not  under  the  statute  of  IViUiam  HI.,  696. 
Chancery  ha8  jurisdiction,  696. 
when  reference  by  private  agreement,  696. 
when  reference  in  a  cause  at  common  law,  697. 

not  affected  by  the  statute  of  WilL  III.,  697. 
icheyi  award  under  the  statute  of  JVtU,  III.,  697. 

whether  eciuity  has  jurisdiction  when  submission  made 

a  rule  of  a  court  of  common  law,  697. 
early  cases  held  equity  had  jurisdiction,  697. 
Bupi)osed  concurrent  jurisdiction  of  law  and  equity, 

698. 
later  cases  Hhow  equity  has  no  jurisdiction,  699. 

though   submission  not  made  rule  until  after 
award  made,  699. 

or  until  after  bill  filed,  700. 
though  submission   is    to  be    a  rule  of  Chanceiy, 
Chancery  no  jurisdiction  by  bill,  701. 
but  by  motion,  701. 
equity  no  jurisdiction,  even  in  case  of  fraud,  702. 
On  what  fprounds  eijuity  will  set  aside  an  awanl,  702. 

grounds  usually  same  in  equity  as  at  law,  702. 
mistake  in  submission,  703. 

grounds  open  var}'ing  with  form  of  submission,  703. 
grounds  open  varying  with  object  of  bill,  703. 
whether  for  error  of  arbitrator  in  a  cause,  704. 
effect  of  clause  in  submission  to  refer  back  award, 

704. 
Exchequer  not  review  decision  of  arbitrator  under 

onler  of  CTianoery,  705. 
award  conclusive  in  equity  as  to  all  within  submission, 

705. 
evidence  as  to  merits  let  in  to  impeach  conduct  of 

arbitrator,  706. 
award  under  a  statute  made  on  a  mistake,  not  set 
aside,  706. 
What  the  modes  of  proceeding  to  set  aside  an  awanl  in  equity, 
707. 

proceedhig  by  hill  to  set  aside  an  award,  707. 

bill  lay  when  submis^jion  not  under  statute  of  Will. 

Ul.,  707. 
on  reference  of  suit  at  trial  of  an  issue,  jurisdiction  of 

equity  gone,  707. 
grounds  of  objection  must  be  stated  particularly  in 

bill,  707. 
pleading  the  award  in  bar,  708. 
(lemurrcr  when  grounds  alleged  insufficient,  708. 

not  that  parties  have  proceeded  at  law,  709. 
iirbitrator  charged  with  corruption  cannot  demur,  709. 
when  arbitrator  to  be  made  a  defendant,  709. 
proceeding  by  motion  to  set  aside  an  award,  709. 

whether  submission  be  in  a  suit  or  un<ler  statute  of 

Will.  III.,  710. 
submission  must   be   made  order   of  court  before 

motion,  710. 
notice  of  motion  must  be  given.  710. 
motion  may  be  in  term  or  out  of  term,  710. 


INDEX.  921 

EQUITY  (corvUthued). 

notice  of  motion  need  not  state  grounds,  710. 

how  affidavits  to  be  entitled,  710. 

cross  motion  to  set  aside,  on  motion  to  make  award, 

order  of  court,  710. 
giving  further  time  for  setting  aside  than  statute 

allows,  654. 
no  appeal  to  House  of   Lords  against  decision  of 

Chancery,  711. 
order  nisi  to  set  aside  award  under  Lands  Clauses 

Act,  711. 
filing  exceptions  to  an  aboard  in  a  suit,  711. 
old  practice  to  file  exceptions  to  awards,  711. 
present  practice  no  exceptions,  but  when  arbitrator, 

put  for  the  Master,  712. 
reference  failing,  suit  proceeds,  716. 
reserved  liberty  to  apply  to  the  court,  717. 
enforcing  in  equity  a  contract  dependent  on  an  abortive  refer- 
ence, 717. 

when  reference  of  essential  terms,  no  bill  wiU  lie  to 

enforce  contract,  717. 
equity  not  divide  an  estate,  or  fix  purchase  price,  717. 
death  of  agent  appointed  to  approve  price,  718. 
party  dying  after  award  prepared,  but  not  executed, 

718. 
contract  enforced  when  submission  not  of  essence  and 

part  performance,  719. 
though  reference  respecting  price,  when  part  perform- 
ance, 719. 
acts  of  arbitrators,  as  surveying,  not  part  performance, 

720. 
award  made  after  time  elapsed,  when  enforced,  720. 

ERROR,  clause  prohibiting,  striking  out,  80. 
clerical,  amending,  81. 
not  lie  on  case  stated  pending  reference,  203. 
of  arbitrator  as  to  evidence,  whether  ground  of  setting  aside 

award  in  equity,  704. 
in  judgment,  awtird  not  set  aside  for,  663. 

ESTATE,  equity  not  divide,  reference  failing,  717. 

ESTOPPEL,  award  acted  on  an,  545. 
award  where  not  an,  497. 

EVENT  OF  AWARD,  when  costs  abide,  what  is ;  see  tit.  Costs,  Cause. 

EVIDENCE,  duty  of  arbitrator  to  hear,  182  ;  see  tit.  Arbitrator. 

arbitrator  bound  by  rules  of,  197 ;  see  tit.  Arbitrator. 
shoidd  decide  points  of,  197;  see  tit.  Arbi- 
trator. 
should  take  notes  of,  186. 
should  hear,  on  reference  back,  generally,  470. 
by  affidavits,  when  admissible  on  reference,  181. 
rejectiiig,  no  ground  for  setting  aside  award,  663. 
awarding  contrary  to,  no  ground,  300. 
new  discovered,  whether  ground,  669. 
admitting  improper,  when  ground  for  revocation,  153. 
Proof  of  submission  and  award,  538. 

in  debt  on  award,  execution  of  all  parties  must  be 

proved,  638. 
rule  embodying  submission  no  evidence  of  the  agree- 
ment of  reference,  539. 
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but  evidence   of         miflsion  when   by  jiidj^eV 
order,  639.  snb 

perfonnance  of  awanl  evidence  of  submission,  539. 
recital  in  award  no  evidence  of  appointment  of  third 

arbitrator,  539. 
acting  no  proof  of  appointment,  539. 
iidmission  by  plaintiif,  539. 
production  of  subniis-^ion   and  award  prim&   facie 

evidence,  539. 
award  purporting  to  be  by  three,  exccut'Cd  by  two 

arbitrators,  540. 
when  notices  under  Inclosure  Act  presumed  from 
award,  540. 

order  of  justices  presumed,  540. 
Effect  of  an  award  in  evidence,  540. 
valid  award  condunve  as^  540. 

when  evidence  on  non  assumpsit,  540. 
not  evidence  as  an  account  stated,  540. 
unless  adopted  and  acted  on,  541. 
in  ejectment,  award  rei«pecting  title  to  land  conclui>ive, 

541. 
conclusive  as  to  amount  of  damages,  541. 
when  award  conclusive  against  an  executor  as  toas8et8, 
541. 

award  merely  finding  debt  existing,  not  conclu- 
sive, 541. 
award  directing  executor  to  pay,  conduaivo,  541. 
award  in  an  action   not  evidence  against  party  on  an 
indictment,  541. 
effect  of  an  award  as  evideiice  as  to  strangers,  542. 

noevidenceof  right  or  i*eputation against  sti'anger,542,543. 

award  for  tenant  not  evidence  for  landlord,  542. 

not  evidence  for  the  crown  against  party,  542. 

award  sometimes  evidence  for  a  stranger,  548. 

award  evidence  for  arbitrator,  544. 

award  acted  on  evidence  as  to  stianger,  544. 

award  respecting  right  to  tolls,  644. 
straui^er  acquiescing  in  award,  544. 
award  acted  on  an  estoppel,  545. 
ivipeachin^g  by  ev^idence  aioard  put  in  evidence^  545. 
l)roving  matter  not  awaixled  on,  545. 
issues  in  cause  not  decided,  545. 
showing  demand  in  action  not  within  reference,  545. 
evidence  of  nuHconduct  or  mistake  of  arbitrator  not  ad- 

missil)lc,  546. 
correctness  of  arbitrator's  decision  cannot  be  questioned, 

646. 
proving  submission  obtained  by  fraud,  547. 
proving  deficiency  of  assets,  proviso  in  submission  for 
abatement,  547. 

EX  PARTE,  proceeding,  195  ;  see  tit.  Arbitilvtor. 
pro\dsion  as  to  in  statute,  196. 
when  ground  for  setting  aside  awaitl,  662. 

EXAMINATION  on  oath  by  the  arbitrator,  179. 

of  parties,  187 ;   of  witnesses,  188  ;   see  tit.  Arbi- 
trator. 

EXCEi'TIONS,  tiUng  to  awaid,  711  ;  see  tit.  Equity. 
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EXCESS  in  award,  319  ;  see  tit.  Award,  Arbitrator. 
not  cured  by  recital  in  award,  252. 
setting  a.side  award  for,  668  ;  see  tit.  Setting  Aside. 

EXCUSE  for  delay  in  moving  to  set  aside  awaixi,  658  ;  see  tit.  Setting 
Aside. 

EXECUTION  of  the  submission,  what  necessary,  39. 

of  the  award,  242  ;  see  tit.  Award. 
by  joint  arbitmtors,  213,  242. 
of  a  deed  awiirded,  518  ;  see  tit.  Performance. 

EXECUTION  UNDER  THE  STATUTE  OP  VICTORIA,  615. 

mle  to  pay  the  amoujit  awarded,  615. 

no  summary  execution  on  goods  Ixjfore  statute,  615. 
Stat  1  &  2  Vict.  c.  110,  s.  18,  616. 

gives  to  rules  to  pay  effect  of  judgments,  616. 
rule  embodying  submission  not  a  rule  by  which  money 

is  payable,  616. 
constraction  of  the  statute,  616. 
award  cannot  be  made  a  record  at  law,  562. 
proper  course  to  move  for  rule  to  pay  amount  awarded, 

616. 
rule  granted  by  common  law  power  of  tlie  courts,  617. 
statute  gives  it  effect  of  a  judgment,  617 . 
discretionary  with  court  to  grant  rule,  618. 
award  containing  no  direction  to  pay,  618. 
party  charged  with  perjury,  618. 
rule  refused  when  right  doubtful,  618. 
when  award  does  not  specify  amount,  618. 
when  party  pursues  other  remedy,  618. 
attorney  cannot  have  rule  to  enforce  lien  in  his  own 

name,  619. 
no  rule  for  costs  under  Lands  Clauses  Act  award,  619. 
nor  semble  on  compulsory  reference  of  cause,  619. 
practice  as  to  obtaining  the  ruUf  620. 

demand  of  performance  same  as  in  attachment,  620. 
service  of  award,  &c.,  same  as  in  attachment,  620. 
service    of  copy  award,  showing  original  afterwartis, 

620. 
sometimes  personal  service  dispensed  with,  620. 
demand  by  attorney  good,  award  t<>  pay  plaintiff  or 

attomev,  621. 
party  with  knowledge  of  award  avoiding  service,  621 . 
moving  on  last  day  of  term,  621, 
rule,  rule  nisi  only,  621 . 

rule  need  not  state  party  abandons  right  to  attachment, 
621. 

or  party  at  libeiiy  to  issue  execution,  622. 
on  reading  what,  rule  drawn  up,  622. 
rule,  six  day  rule,  622. 

whether  cause  can  be  shown  at  chambers,  622. 
service  of  rule  nisi  must  generally  be  personal,  622. 
consent  of  attomev  to  rule  absolute,  622. 
cause  cannot  be  shown  last  day  of  term,  623. 
official  manager  of  company  being  wound  up  may  show 

cause,  623. 
same  objections  to  award  open  as  on  motion  for  attach- 
ment, 623. 
rule  refused  in  case  of  set-off,  623. 
no  objection  time  for  setting  aside  award  not  expired, 
623. 
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EXECUTION  {continued). 

no  rule  when  misnomer  of  party  in  award,  624. 

after  reference  back  no  rule  ^ant«d  on  old  allocatory 

624. 
rule  against  company  being  wound  up  refused,  624. 
presumption  of  payment  of  costs  of  award,  625. 
no  rule  award  ordering  payment  to  a  stranger,  625. 
attorney  of  corporation  not  appointed   under  seal  no 

answer  to  motion,  625. 
making  rule  absolute  on  terms,  626. 
on  motion  for  rule  award  referred  back,  626. 
producing  award  on  drawing  up  rule,  626. 
specifying  amount  of  costA  in  rule,  626. 
interest  on  sum  awarded  not  recoveitible,  626. 
no  scire  facias  necessary  after  a  year  and  a  day,  626. 
under  the  statute  of  Victoria,  in  equity,  566. 

by  fieri  facias  and  elegit,  566. 
rule  to  deliver  land  under  the  Common  Law  Procedure  Act, 

1854,  626. 
process  under  the  Railway  Companies  Arbitration  Act,  627. 

EXBCUTION   IN  THE  CAUSK   REFERRED,  628. 

enXeriivg  the  verdict  pur»iia7it  to  the  awardy  628. 

award  in  the  cause  same  effect  as  finding  of  jury,  628. 
verdict  taken  on  the  reference  modified  by  award,  629. 
no  enforcing  judgment  contrary  to  the  submission,  629. 
taxing  costs  of  cause  when  no  award  of  separate  damages 

in  tne  cause,  629. 
practice  as  to  entering  verdict,  630. 

submission  must  be  made  rule  of  court,  630. 

postea  entered  pursuant  to  award,  630. 

no  application  to  court  necessary,  630. 
submission  mui«t  be  made  rule  before  any  application  to 

comi;,  630. 
award  of  verdict  conditional  on  court's  decision,  631. 

when  party  must  apply  to  court,  631. 
rule  may  be  to  enter  vemict  or  set  aside  award,  631. 
verdict  cannot  be  amended  by  arbitrator's  notes,  631. 
taxing  the  costs  of  tlie  cause  and  refe^e^ice,  631. 
practice,  631. 

costs  of  cause  taxed  on  po.stea,  632. 

of  refei'ence  on  rule  emlxnlying  submission,  632. 
sometimes  by  consent  on  postea,  632. 

costs  of  special  case  costs  of  cause,  632. 

costs  on  distributive  finding  on  double  plea,  633. 

distinction  when  reference  before  or  ailer  verdict, 
385,  633. 

costs  of  witnes8e.«t,  634. 

costs  of  accountant,  634 

costs  of  coimsel,  635. 

how  far  Master  will  (question  arbitrator's  charges, 
635. 

costs  of  attorney  to  draw  award,  635. 

how  soon  costs  may  be  taxed,  635. 

on  compulsory  reference,  636. 
on  what  scale  costs  to  be  taxc^,  636. 
costs  of  reference,  637. 
to  county  court  judge,  637. 

taxing  costs  of  cause  when  nu  damages  awarded,  637. 
master  must  tax  according  to  award,  637. 
taxing  costs  as  between  attorney  and  client,  637. 
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EXECUTION  (coiUinued). 

court  directing  how  costs  to  be  taxed,  637. 

costs  of  issu&s,  638. 
taxation  not  reviewed  becauae  award  ambiguous,  638. 
whenever  submission  made  rule  Master  may  tax  costs, 

639. 
taxing  costs  when  submission  rule  of  another  court,  639. 
whether  for  each  defendant  separately,  639. 
new  taxation  after  award  on  reference  back,  639. 
taxing  costs  of  cause  and  reference  separately,  639. 
judgment,  properly  for  costs  of  cause  only,  639. 

by  consent  may  be  for  all  costs,  640. 
reference  back  costs  of  abortive  award,  640. 
signirKj  judgvunt  pxirsimnt  to  award,  640. 
no  rule  for  judgment  requisite,  640. 
when  judgment  may  be  signed,  641. 

before  party  lias  had  time  to  move  to  set  aside, 

641. 
may  sign  judgment  in  vacation,  641. 
judge  at  cnambers  can  stay  execution,  641. 
when  sum  awaKled  to  be  paid  at  a  future  day,  641. 
signing  judgment  on  compulsory  reference,  642. 
entering  up  judgment  nunc  pro  tunc,  642. 

on  a  special  application,  642. 
award    on   last    day  of  term  when  judgment  to  be 

entered,  642. 
award  lost,  entering  up  judgment  on,  642. 
what  form  of  judgment  when  no  verdict  taken,  642. 
clause,  to  sign  judgment  for  amount  awarded,  642. 
judgment  in  ejectment  as  on  a  trial  at  Nisi  Prius,  644. 
entering  nominal  damages  to  warrant  judgment  for 
costs,  644. 
moving  for  judgment  on  an  indictment  referred,  644. 
entering  award  on    appeal    as   judgment    of  Quarter 
Sessions,  645. 
%s9ii,ing  execution  for  the  airumnt  awards,  645. 

no  demand  requisite  before  issuing  execution,  645. 
interest  on  sum  awarded,  cannot  be  levied,  645. 
obtaining  payment  out  of  sum  deposited  in  court,  646. 
mandamus  against  a  company,  646. 

against  a  local  board  of  health,  646. 
distress  infinite  against  railway  company,  646. 
setting  aside  execution,  692  ;  see  tit.  Setting  aside. 

EXECUTOR,  reference  by,  28. 

demand  as,  matter  in  difference  on  general  reference,  118. 

when  reference  by,  a  devastavit,  28. 

how  far  reference  by,  an  admission  of  assets,  28. 

may  show  arbitrator  that  he  has  no  assets,  185. 

personal  liability  o^  from  referring,  28. 

when  award  conclusive  against,  as  to  assets^  541,  586. 

no  direction  in  the  award  to  pay,  29,  404. 

direction  to  pay,  29,  404. 

to  pay  out  ot  assets  not  conclusive  against,  29,  404. 
not  set  aside,  282,  668. 

to  pay  out  of  assets  quando,  30,  404. 
how  arbitrator  should  direct  executors  to  pay,  405. 
liability  to  costs  as  executors,  in  action,  384. 
personal  liability  to  costs,  30. 
action  oil  award  against,  f)23. 
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EXECUTOR  (contimusd). 

clauAe  in  submission  by  tet^Uitor,  death  not  to  be  a 
revocationy  163. 
not  bound  to  attend  before  arbitrator,  164. 
bound  as  to  assets  by  award  against  testator,  164. 
not  liable  to  attachmenjb,  586. 
payment  to,  619. 

may  have  attachment  to  enforce  award,  584. 
may  move  to  set  aside  bad  award,  675. 

EXTORTION  of  excessive  fee  by  arbitrator,  476  ;  see  tit  Arbitrator. 


F. 

FACTS,  stating  in  awawl,  .310. 

duty  of  arbitrator  as  to  stating,  312,  314,  318. 

FAILURE  of  the  reference,  eflPect  of,  713;  see  tit  Cause  and  Equity. 

FEE,  award  of,  by  arbitrator  to  himself,  372. 

of  arbitrator,  delivering  award  on  payment  of,  245. 
retaining  award  until  payment  of,  475. 
whether  action  or  attachment  lies  for,  474. 
liability  of  arbitrator  in  respect  of,  476. 

FELON  party  exaniine<l,  award  not  set  aside,  760. 

FELONY  not  submiseible,  10. 

FEMALE,  marriage  l)y,  revocation  of  submission,  158. 

FEME  COVERT,  refei-ence  by,  15  ;  see  tit.  Wife. 

FENCES,  to  erect,  awanling,  428. 

FIERI  FACIAS  to  enforce  awartl  in  equity,  566. 

FILING  submission  and  award  in  Chancery,  578. 

FILTERING,  award  as  to,  not  specifying  what  process,  425. 

FINAL,  award  must  be,  255  ;  see  tit.  Award. 

FINALITY,  want  of,  ground  of  setting  aside  award,  666  ;  see  tit 
Setting  aside. 

FINE,  awarding  to  levy,  434. 

FIXTURES,  where  arbitrator  may  not  order  replacement,  398. 

when  award  bad  for  not  specifying  quality,  &c.,  424. 

FOREIGN  ATTACHMENT,  no  answer  to  motion  for  attachment,  608, 

plea  of,  in  debt  on  arbitration  bond,  bad, 
537. 

in  debt  on  award,  good,  537. 

FOREIGNER,  when  not  good  arbitrator  by  French  law,  109. 

FRAUD,  setting  aside  submission  for,  78. 

proving  in  action  submission  obtained  by,  547. 
setting  aside  award  for,  669. 

not  give  equity  jurisdiction  over  award  under  stat^  WilL  III-, 
702. 

FRAUDS,  STATUTE  OF  ;  see  tit.  Statute  op  Frauds. 

FRIENDLY  SOCIETY,  disputes  concerning,   settled    by  arbitratioii 

according  to  the  rules,  34. 
arbitrators  not  boimd  to  have  counsel,  34, 
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FURTHER  time  for  moving  to  set  aside  award,  662,  658  ;    see  tit. 

Setting  aside. 
maintenance  of  action,  pleafling  award  to,  631. 

FUTURE  claims,  reference  of,  127. 
differences,  5. 
use  of  property,  5. 

G. 

GENERAL  ISSUE,  award  when  evidence  under,  540. 

GENERAL  VEEDICT,  effect  of  award  of,  341. 

GROUNDS  of  award,  whether  arbitrator  must  state,  483. 

for  setting  aside  award,  660  ;  see  tit.  Setting  aside. 

must  be  stated  in  rule  nisi,  681. 
for  setting  aside  judgment,  need  not,  695. 
for  setting  aside  award  in  ecjuity,  703  ;  see  tit.  Equity. 

GUARDIAN,  death  of  infant,  revocation  of  submission  by,  163. 

award  to  give  l>ond  for  infant  to  convey,  held  unreason- 
able, 554. 

GUILTY,  verdict  of,  should  be  taken  on  reference  of  indictment,  74. 

H. 

HIGHWAY,  indictment  for  non-repair  of,  arbitrable,  12. 

award  on,  not  evidence  of  liability  against  stranger 
643. 

HIGHWAY  ACT,  1864,  compulsory  reference  of  appeal,  95. 

HOSPITAL,  reference  by  master  and  fellows  of,  20. 

HOUSE  OF  COMMONS,  no  attachment  on  award  lies  against  member 
of,  586. 

HOUSE  OF  LORDS,  no  appeal  to,  on  award  under  statute  of  Will. 
IIL,  711. 

HUSBAND  AND  WIFE,  submission  between,  when  valid,  16. 

between  husband's  and  wife's  trustee,  16. 
huslmnd,  right  of,  to  refer  wife's  chattels,  16. 

^vife*s  chattels  as  executrix,  17. 

wife's  real  estate,  17. 

binding  wife  in  equity,  554. 

civiliter  mortuus,  wife  may  refer  alone, 
15  ;  see  tit.  Wife. 
award  of  payment  to  wife  only,  405. 
husband  whether  liable  to  attachment  on 

award  for  default  of  wife,  17,  587. 

HYPOTHETICAL  award,  317 ;  see  tit.  Award. 

finding  on  pleas,  for  costs,  296. 

I. 

ILLEGALITY,  matters  tainted  with,  not  referable,  5. 

award  to  do  illegal  act  invalid,  400. 
arbitrator  awarding  illegal  act  liable  personally,  479. 
when  arbitrator  judge  of,  award  not  set  aside,  663. 

IMPEACHING  award    by    motion  to  set  it  aside  ;   see  tit.  Sbttino 

aside. 
by  evidence,  545  ;  hoc  tit.  EVIDENCE, 
ill  ef[uity  ;  see  tit.  Equity. 


928  INDEX. 

IMPOSSIBLE  award  bad,  294  ;  see  tit.  Award. 

IMPRISONMENT  for  contempt  in  disobeying  award,  566,  583,  613. 

IN  REM,  proceeding  in  after  award,  498. 

INCAPACITY  of  arbitrator  or  umpire,  supplying  vacancy,  66,  160. 

INCLOSURE  ACT,  objects  of,  effected  by  arbitration,  6. 

powers  of  arbitrator  under,  426. 

giving  allotment  for  right  not  extingiiislied, 

\m\,  426. 
exchanged  lands  should  be  specified,  427. 
proper  consents  shoidd  l)e  recited,  427. 
award   to    surveyors  of  highways   and  their 
successor,  427. 

good  as  a  parliamentaiy  declaration  of 
parties  to  hold,  427,  50J. 
when  unnecessary  to  si>ecify  lands  liable  to 

rent  charge,  427. 
what  a  neglecting  to  make  an  award,  427. 
no  ad  valorem  stamp  necessary  on  award,  247. 
awanl  under,  effect  of,  605. 

title  not  generally  given  by  allotment  before 
award,  505. 

allotment  for  tithes  extinguished,  505. 
when  title  to  compensation  money  complete, 
505. 
notices  under,  when  presumed  given^  540. 
order  of  justices  under,  when  presumed  made,  540. 

INCONSISTENT  award  bad,  295|;  see  tit.  Awabd. 

setting  aside,  668. 

INDEMNITY,  arbitrator  has  no  general  power  to  award,  410. 

only  when  a  necessary  provision,  411. 
award  of,  against  costs  of  action,  411. 

against  joint  debts,  411. 
award  omitting  to  decide  on  claim  for,  bad,  259,  263. 

INDICTMENT  for  felony  not  submissible,  10. 

for    misdemeanor  what  referable,  10 ;  see  tit.  Mis- 

DBMSANOR. 

before  Quarter  Sessions,  referable,  13. 

whether  consent  of  court  to  reference  requisite,  13. 

referable  at  Nisi  Prius,  74. 

on  reference  verdict  of  guilty  should  be  taken,  74. 

reference  of,  not  within  statute  Will.  III.,  66. 

revocable,  151. 
whether  revocable  since  Coumion  Law  Procedure  Act, 

1854,  56,  151,  176. 
costs  incident  to,  what  are,  366. 
awanling  compensation  for  injury  after,  126. 
moving  for  judgment  on,  pursuant  to  award,  644. 
attachment  lies  to  enforce  award  on,  584. 
award  in  a  cause  not  evidence  on,  541,  543. 

INDORSEMENT,  new  submission  incorporating  terms  within,  57. 

enlarging  time  by,  when  necessary,  139. 
appointing  imipire  by,  when  necessary,  229. 

INEQUITABLE  award,  enforcing  in  equity,  553. 

INFANT,  submission  of,  voidable  not  void,  17 

when  plaintiff  in  a  suit,  attorney  cannot  bind  by  referring. 
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INFANT  {c(ynHmied). 

party  hound  for,  17. 

whether  equity  will  enforce  award  affecting,  18,  554. 

reference  to  the  master    whether    arbitration  for   infant's 

benefit,  18. 
mutuality  of  infant's  submission,  18,  293. 
parties  referring  with  full  knowledge  of  the  infancy,  18. 

award  not  set  aside  because  infant  party, 
670. 
plaintiff  avoiding  award  defendant  may  proceed  iu  action, 
714. 

INFERIOR  COURT,  costs  of   cause    in,  award  must   fix    amount, 
285,  370. 

INJUNCTION  to  restrain  arbitrator  from  proceeding  in  the  reference, 

201. 
awarding,  against  recovering  at  law,  377. 
equity  may  grant  against  proceeding  on  award,  697. 
to  prevent  breach  of  awam,  556. 
to  prevent  recurrence  of  nuisance  awarded  on,  418. 

INJURIOUSLY  affecting  land  by  raUway  works,  443. 

INQUIRY  by  court  of  arbitrator  as  to  grounds  of  award,  308 ;  see  tit. 
Arbitrator. 

INQUIRY,  WRIT  OF,  when  unnecessary  in  action  on  award,  525. 

reference  on  trial  on ;  see  tit  Sheriff. 

INSOLVENT,  reference  by  assignee  of,  concerning  estate  of,  33. 

liability  of  assi^ee,  33. 
consent  of  creditors  to  reference,  33. 

need  not  be  averred  in  action  on  the  award,  33. 
insolvency,  whether  revocation  of  submission  by,  158. 

when  award  set  aside  for,  674. 
might  move  to  set  aside  award,  675. 

INSPECTIO  N  OF  PREMISES,  discretionary  in  arbitration,  184, 

deciding  on  without  evidence,  184. 

INSTALMENTS,  payment  by,  award  of,  402. 

awarded,  when  assumpsit  lies  for,  523. 

INTENDMENT  of  court,  award  good  unless  proved  bad,  264,  688  ;  see 
tit  Award. 

INTEREST,  right  to,  is  a  question  of  fact,  406. 

arbitrator  may  allow  when  court  cannot,  406. 
awarding  interest  as  damages,  406. 
award  of,  from  date  of  last  settlement,  287. 
on  sum  awarded,  recoverable  in  action,  525. 

not  by  attachment,  586. 

nor  by  execution  in  the  cause  referred,  646. 

nor  on  rule  to  pay  sum  awarded,  626. 

INTERLOCUTORY  award,  202. 

INTERPLEADER  on  adverse  claims  to  money  deposited  with  arbi- 
trator, 480. 

INTERROGATORIES,  filing  on  attachment,  610  ;  see  tit.  Attach- 
ment. 

3  o 
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IRRFXjXJLARITY  of  arbitrator  in  conducting  the  reference ;  see  tit 
Arbitrator. 

in  examination  of  witneeees,  188. 
ground  for  setting  aside  award.  662. 
no  answer  to  motion  for  attacmnenty  605. 
may  be  waived,  193. 

improper  enlargement  of  time,  193. 
improi)er  appointment  of  umpire,  193. 
course  to  cure,  195. 
setting  aside  judgment  on  award  for,  694. 
waiver  of,  in  entering  judgment,  694. 
in  proceedings  for  contempt,  answer  to  motion  for 
attachment,  604. 

ISSUE  of  law,  whether  referred  by  referring  cause,  120. 
directed  pending  reference,  203. 

duty  of  arbitrator  to  award  on  each,  336  ;  see  tit  Cause. 
clause  relieving  from  finding  on  each,  77. 
costs  of,  how  to  ])e  taxed,  638  ;  see  tit.  Execution. 
not  decided  properly,  settinff  aside  awanl  for,  665. 
out  of  Chancer)',  not  referable  by  court  of  Nisi  Prius,  75. 
out  of  Chancery,  reference  of,  abandons  suit,  93. 

no  new  trial  if  award  unsatisfactory  to  party, 707. 

ITA  QUOD,  dause  in  submission,  effect,  255  ;  see  tit  Award. 

J. 

JOINDER  of  third  party  on  reference  of  a  cause,  71. 

JOINT  DAMAGES  awarding  to  plaintiff  and  third  party,  355. 

JOINT  AND  SEVERAL  disputes,  by  what  words  referred,  124. 

how  to  award  on,  124. 

JOINT  STOCK  COMPANY,  reference  by,  36  ;  see  tit  Compaioes 
Clauses  Consolidation  Act. 

JUDQE  may  compel  reference  of  action  for  matters  of  account,  87. 
order  of,  reference  of  cause  by,  72. 

maldng  rule  of  court  after  revocation,  102. 
containing  consent  clause,  made  rule  though  no  action,  56. 
of  county  court  not  revocable,  154. 
of  Nisi  Prius,  the  arbitrator  as,  112. 
of  law  and  fact,  the  arbitrator,  112. 
arbitrator  with  same  power  as,  as  to  e\ddence,  314. 
as  to  certifying  for  costs,  390,  393. 
power  of  to  certify  for  costs  after  award,  391. 
when  transferred  to  arbitrator,  393. 
power  of,  to  enlarge  time,  by  the  submission,  136. 

by  statute  of  Will.  IV.,  143. 
by  Common   Law  Pjrocedure  Act, 
1854, 130,  145. 
to  revoke  by  statute,  150. 
to  appoint  arbitrator  or  umpire  on  disagreement  nnder 

Common  Law  Procedure  Act,  1854,  65,  211,  220. 
on  reference  under  Companies  Clausea  Aet,  220. 
to  compel  attendance  of  witnesses  before  the  arbittator^  172, 
ana  production  of  documents,  173. 
no  power  to  set  aside  award,  648. 

except  in  cause  in  Common  Pleas  of  Lancaster,  64a 
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may  stay  proceedings  on  award,  648. 
of  assize,  order  of,  referring  cause,  72. 

JUDGMENT,  effect  of  award  as  a,  496. 

award  of,  356  ;  see  tit.  Cause. 
award  of  airest  of,  359  ;  see  tit.  Cause. 
cannot  be  signed  when  no  verdict,  629. 
unless  provided  in  submission,  643. 
signing  pursuant  to  award,  640  ;  see  tit.  Execution. 
wnen  to  be  entered  award  last  day  of  term,  643. 
non  obstante  veredicto,  whether  right  to   referred   by 

referring  cause,  120. 
motion  for,  prohibited  by  agree- 
ment not  to  saie,  69. 
excess  in  award,  as  to  entry  of,  319. 
unauthorized  entry,  setting  aside  award  for,  666. 
setting  aside,  692  ;  see  tit  Setting  Aside. 
rule  to  pay  sum  awarded  has  effect  of,   616  ;   see  tit. 

Execution. 
assignee  of,  bound  by  award,  705. 
of  Quarter  Sessions,  enteiing  award  as,  646. 
in  ejectment  rule  to  deliver  land  effect  as,  41,  666,  626. 

JUDICATURE  ACTS,  reference  under,  90. 

power  of  referee,  171. 
enforcing  attendance  of  witnesses,  176. 
referee  may  state  special  case,  313. 
notes  of  referee  not  to  be  used  on  motion,  677. 
not  alter  time  for  setting  aside  award,  649. 

JUDICIAL   FUNCTIONS,  arbitrator   delegating  before  award,  204, 
209  ;  see  tit  Abbitratob. 

by  award,  276 ;  see 
tit.  Award. 
JURISDICTION  of  the  arbitrator ;  see  tit.  Arbitrator. 

of  a  judge  ;  see  tit.  Judge. 
of  court ;  see  tit.  Court. 
of  Chancery  ;  see  tit.  Equity. 
attachment  on  award  lies  against  party  beyond,  687. 

JUROR  withdrawn,  reference  of  cause,  74. 

cause  not  necessarily  terminated,  714. 

JURY  discharged,  reference  of  cause,  74. 
arbitrator  in  the  place  of,  112. 
award  is  as  finding  of,  628. 

JUSTICE,  proceeding  contrary  to,  "  undue  means,**  672. 

L. 

LACHES  of  solicitor  in  objecting  to  reference  by  counsel,  27. 
stranger  guilty  of,  bound  by  award^  22,  655. 

LANCASTER  Common  Pleas,  setting  aside  award  on  cause  in,  649. 

LAND,  questions  relating  to  referable,  4. 

not  settled  to  separate  use,  wife  cannot  refer  as  to,  15. 

taking  warrant  of  attorney  to  abide  award  as  to,  41. 

may  not  be  awarded  in  satisfaction  for  personal  matters,  397. 

lien  on,  cannot  be  awarded,  397. 

award  in  ejectment  should  specify  parcek  of,  348. 

3  o  2 
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LAND  (continued), 

of  a  charitable  corpoTation,  award  as  to,  415,  567. 

of   a  stranger,  awarding  act    to   be  done  on,  434;    see   tit 

Stranger. 
award  as  to,  determines  title  as  between  parties,  502. 
not  convey  title  as  against  stranger,  503. 
except  under  statute,  504  ;  see  tit  Ikclosurb  Act. 
to  deliver  possession  enforced  as  judgment  in  ejectment, 
41,  566,  626. 
conveyance  of^  should  be  awarded  to  pass  title,  262,  502. 

how  to  be  awarded,  414  ;  see  tit  Conveyance. 
award  may  direct  measurement  of,  278. 
taken  by  statute,  compensation  for,  6  ;  see  tit  Lands  Clausiss 

Consolidation  Act. 
reference  as  to  price  of,  failing— enforcing  contract  in  equity, 
718. 

LAND  DRAINAGE  ACT,  1861,  compulsory  refe  ^ince  of  appeal,  95. 

LANDOWNER ;  see  tit  Lands  Clauses  Consomdation  Act.^ 

LANDS  CLAUSES  CONSOLIDATION   ACT. 
what  matters  referable. 

compensation  for  lands  taken  for  public  undertaking,  6. 
taken,  used,  or  injured  bv  Railways,  6. 
Markets  and  Fairs — Harbours,  Docks,  and  Piers,  7. 
for   Water- works— Improvements  in    towns — Ceme- 
teries, 7. 
for  injuries  by  drainage  by  statute,  7. 
price  of  lands  resold,  7. 

matters  authorized  or  directed  to  be  referred,  95. 
parties  to  the  reference. 

promoteitt   of    the   undertaking,    and   parties    claiming 
interest  in  lands,  36. 
how  giibmimon  to  be  made. 

notice  by  promoters  lands  required,  95. 

claim  by  party  for  compensation  exceeding  fifty  pounds 

95. 
demand  of  arbitration  by  party,  95. 

compulsory  on  promoters,  95. 
should  be  limited  to  comx>en8ation,  95. 
parties  should  try  to  agree  on  single  arbitrator,  97. 
unless  agreeing  in  one,  each  to  appoint  an  arbitrator,  96. 
appointment  of  arbitrator,  the  submission,  96. 
submission  not  revocable  without  consent,  96, 164. 

nor  by  death  of  party,  97,  164. 
one  side  refusing  to  appoint,  single  arbitrator  to  act  for 

both,  97. 
signatiue  of  secretary  or  clerk  binds  promoters,  97. 
on  death  or  incapacity  of  sole  arbitrator,  matter  leferred 
de  novo,  98,  160. 
of  one  of  two,  new  arbitrator  appointed,  97 
160,  217. 
or  remaining  arbitrator  acts  alone,  97,  160, 
217. 
on  refusal  or  neglect  to  act  of  one  of  two,  remaining 
arbitrator  may  proceed  alone,  97, 160,  217. 
what  not  a  refusal  to  act,  218,  231. 
arbitrators  to  appoint  umpire  before  entering  on  matters 
referred,  98,  220,  225. 
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appointment  by,  to  be  in  writing,  220,  229. 
and  within  tnree  months  after  their  own  appoint- 
ment, 225. 
to  appoint  new  umpire  on  death  or  incapacity,  220. 
on  refusal  or  n^lect  of  arbitrators,  two  justices  to  appoint 
umpire,  220. 
when  Railway  Company  party,  Board  of  Trade  to 
appoint,  220. 
submission  to  be  made  a  rule  of  court,  98. 
costs  of  arbitration,  how  to  be  borne,  98,  367. 
rule  to  pay  costs  of  award  not  granted,  619. 
costs  of  inquiry  settled  by  master  as  arbitiator,  109. 
declaration  by  arbitrators  and  umpire  befr»re  entering  on 
reference,  170. 

wilfully  acting  contrary  to,  a  misdemeanor,  478. 
may  be  made  oefore  anjr  justice,  170. 
arbitrators  and  umpire  may  admimster  oath,  181,  187. 
examine  on  oath  parties  and  witnesses,  181,  187. 
call  for  documents,  187. 
arbitrator  to  award  within  twenty-one  days  unless  time 
enlarged,  133. 
may  emar^  to  three  months  from  appointment,  133. 
sole  arbitrator  has  three  months  to  award  id,  133. 
same  limit  on  reference  under  s.  68, 1 34. 
umpire,  authority  of,  when  it  commences,  234, 

duration  of  power  of,  three  months  from  duty  de- 
volving, 234. 
duty  of,  to  rehear  case,  238. 
how  a/ward  to  he  made,  438. 

claim  must  state  nature  of  interest,  439. 

arbitrators  cannot  go  beyond  claim,  439. 

arbitrators  not  to  try  title,  439. 

party  failing  to  make  title  deposit  of  compensation  in 

bank,  439. 
on  deposit  estate  to  vest  in  promoters,  439. 
title  to  be  assumed  when  claim  under  s.  68,  440. 
party  may  contest  that  claimant  is  damaged,  440. 
award  no  evidence  only  legal  claims  considered,  441. 
party  claiming  greater  title  than  he  has,  441. 
under  Sewers  Act    and  Public   Health  Act,  arbitration 

only  for  amount  of  compensation,  441. 
apportionment  by  equity  of  compensation,  441. 
aroitrator  not  empowered  to  try  whether  claim  to  ease- 
ment well  founded,  441. 
though  claim  doubtful,  arbitrator  should  assess  compen- 
sation, 442. 
test  when  land  injuriously  affected,  none  being  taken,  443. 
no  compensation  for  injury  to  amenities  or  annoyance, 

444. 
special  damage  from  obstruction  of  highway,  444. 
interference  with  ancient  lights,  445. 
~  abstraction  of  water,  446. 
injury  from  use  of  railway,  446. 
damage  foreseen,  446. 
vibration,  noise  and  smoke,  446,  447. 
when  land  taken,  larger  elements  of  compensation,  447. 
for  danger  from  fire,  447. 
for  cuttmg  off  springs,  447. 
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depreciatioii  for  8ub«titatiag  highway  for  river  frontage, 

448. 
not  for  injury  from  works  on  other  land,  448. 
for  sewers,  449,  453. 
compensation  should  be  for  necessary  and  probable  damage, 

449. 
no  future  claim  sustainable,  if  unforeseen  damage  arise,  450. 
periodical  compensation,  451. 
severanoe  of  rifle  range,  451. 
depreciation  of  reservoir,  451. 
accommcxlation  works,  452. 
arbitrator  has  no  right  to  set  out  approaches,  452. 
damages  contingent  on  company's  option,  452. 
one  compensation  for  stream  to  be  taken  from  time  to  time, 

453. 
awarding  no  com|)en8ation  due,  453. 
awarding  no  damage  by  severance,  '453. 
arbitrator  may  not  consider  excuse  for  not  paying  damages 

454. 
nor  possible  claims  by  tenants,  454 
land  of  yearly  tenant  injuriously  affected,  454. 
verbal  award  by  justices  to  yearly  tenant,  454. 
power  of  arbitrator  to  state  special  case,  41^5. 
costs  of  reference  and  award,  455. 
no  offer  by  promoters,  455. 
how  late  promoters  may  offer  compensation,  455. 
whether  to  settle  costs  m  award,  456 . 
costs  of  separate  claims,  457. 
no  lien  on  land  for  costs,  457. 
claim  for  costs  on  fund  in  court,  457. 
taxation  by  Master  under  Lands  Clauses  Act,  1869,  457. 
what  recitals  advisable  in  award,  457. 
misdescription  of  subject-matter,  458. 
delivery  of  award  to  promoters,  458. 
declaration  to  1)e  annexed  to  award,  459. 
compelling  promoters  to  take  up  award,  459. 
award  not  void  for  defect  of  form,  459. 
enforcing  award  by  action,  459. 
moving  to  set  aside  award  not  bar  right  to  costs  of  title, 

460. 
award  not  prevent  deviation,  460. 
enforceable  in  equity  as  a  contract^  460. 
hoio  submission  to  be  mads  a  rule  of  court,  579. 

entitling  affidavits  for,  in  Chancery,  579. 
whether  appointments  of  both  arbitrators  must  be  made 
rule,  579. 

practice  in  the  Queen's  Bench  to  require  both,  580. 

m  equity  order  drawn  up  upon  one  only  under  special 
circumstances,  580. 
advisable  to  make  the  appointments  of  the  arbitrators  in 

duplicate,  580. 
appointment  of  umpire  need  not  be  made  rule,  581. 
order  nisi  m  equity  to  set  aside  award  under,  711. 
reference  failing  settling  compensation  by  jury,  717. 

LAPSE  OF  TIME,  whether  bar  to  bill  to  enforce  award,  552. 

LAST  DAY  OF  TERM,  no  attachment  granted  on,  602,  621. 

no  cause  shown  on,  a^inst  attachment, 
602. 
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motion  for  rule  to  pay  money  awarded,  621. 
no  showing  cause  on,  against  rule,  623. 
motion  to  set  aside  award  rarely  allowed  on, 
676. 
whether  cause  can  be  shown  on,  against 
rule,  684. 

LAWFUL,  award  most  be  performed  as  jGu  as  is,  552. 

LAY  ABBITRATOB,  award  of,  same  effect  as  of  legal,  298. 

affidavit  by,  on  motion  to  set  aside  award,  677. 

LEASE,  award  of ;  see  tit  Conveyance. 

of  charity  lands,  415  ;  enforcing,  567. 

LEAVE  OF  COURT  to  revoke,  150  ;  see  tit.  Revocation. 

LEQAL  arbitrator,  award  of,  same  effect  as  of  lay,  298. 
misconduct  of- arbitrator,  what  amounts  to,  661. 

LETTER  of  arbitrator,  whether  receivable  to  effect  award,  306,  307. 

of  ban-ister  arbitrator,  whether  receivable  as  an  affidavit,  492. 

LIABILITY  by  referring,  of  executors ;  see  tit.  Executor. 
of  trustees ;  see  tit.  Trustee. 
of  agent ;  see  tit.  Agent. 
of  assignee  ;  see  tit.  Assignee. 
of  arbitrator ;  see  tit  Arbitrator. 

LIBERTY  RESERVED  to  apply  to  the  court,  71 7. 

LIEN  cannot  be  awarded  on  land,  397. 

of  attorney  on  sum  awarded ;  see  tit  Attorney. 
of  arbitrator  on  award  for  his  fees,  458,  475. 

LIMIT  OF  TIME  for  matters  in  difference  to  arise,  125  ;  see  tit.  Sub- 
mission. 
for  award  under  a  statute  when  directory  only  134. 
for  setting  aside  award,  649 ;  see  tit.  Setting  Aside  . 

LIMITATIONS,  STATUTE  OF,  plea  of,  in  action  on  award,  536. 

LIQUIDATED  DAMAGES,  for  breach  of  agreement  to  refer,  62. 

LOCAL  BOARD,  mandamus  against,  to  enforce  award,  646. 

LORDS,  HOUSE  OF,  uo  appeal  to,  from  decision  on  an  award  under 
statute,  711. 

LOST  submission,  copy  made  rule  of  court,  575. 
award,  attachment  granted  on  copy,  602. 
entering  judgment  on,  643. 

LOT,  appointing  umpire  by,  bad,  226  ;  see  tit  Umpire. 

award  set  aside  for,  663. 

LUNAR  months,  time  in  submission  computed  by,  133. 

LUNATIC,  power  of,  oommittee  of  to  refer,  31. 

by  leave  of  Chancery,  31. 
of  wife  of,  31. 

M. 
MACHINERY,  change  from  wood  to  iron,  awarding,  422. 
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MANDAMUS  to  savings  bank,  to  appoint  arbitrator,  33. 

to  enforce  award  against  a  company,  587,  646. 

against  a  local  Doaid,  646. 

Mx^RRIAGE,  arbitrator  cannot  award,  397. 

of  female  party,  a  revocation,  158,  524. 

revocation  complete  without  notice  to  arbitrator,  148, 
168. 
plea  of,  in  action  on  an  award,  536  ;  see  tit.  Plea  « 
plea  of  consent  to,  in  action  for  revocation,  149. 
whether  attacliment  lies  against  woman  after,  16. 

xMARRIED  WOMEN  ;  see  tit.  Wife. 

MASTER,  reference  to,  whether  arbitration  for  infant's  benefit,  18. 

whether  for  lunatic's  benefit,  31. 
not,  whether  for  married  woman's  benefit,  15. 
under  Common  Law  Procedure  Act,  87. 
whether  party  disobeying  award  is  in  contempt, 

612. 
to  settle  terms  of  lease,  reference  failing,  717. 
arbitrator  as,  whether  exceptions  lie  to  award,  711. 

to  settle  costs  of  inquiry  under  Lands  Clauses 
Act,  109. 
award  delegating  to,  to  tax  costs,  277. 
taxation  of  costs  by,  award  not  ascertaining  amount,  285. 
practice  taxing  costs  on  award,  636 ;  see  tit  Execution. 

MASTERS  AND  WORKMEN,  disputes  ljet\i'een  setUed  by  arbitra- 
tion, by  statute,  7. 
no  stamp   on  sabmission   or  award, 
246. 

MATTER  OMITTED  from  award,  no  action  lies  for,  499. 

whether  suit  in  equity  Hea,  499. 
ground  for  setting  aside  award,  254,  669. 

MATTERS  IN  DIFFERENCE,  what  are,  117;  see  tit.  Submission. 

award  must  decide  on  all,  255 ;  see  tit. 
Award. 

MATTERS  OF  ACCOUNT,  compulsory  reference  of  action  for,  7,  87. 

MEASUREMENT  of  knd,  ministerial  duty,  278. 

MEETING  in  reference,  parties  bound  to  attend,  166;  see  tit  Arbi- 
trator. 

MEMBER  OF  PARLIAMENT  not  liable  to  attachment  on  awaid,  58a 

MERCHANT-ARBITRATORS    not  authorized    to    examine  parties 

apart,  191. 
not  to  del^ate  decision  of  legal  point 
to  barrister  arbitrator,  212. 

MERITS,  award  not  set  aside  for  objections  on  the,  418,  663. 
evidence  of,  let  in,  b&  to  arbitrator's  conduct,  206. 
pleading  award  to,  in  equity,  556 ;  see  tit.  Equity. 

MINERS,  verdict  of  jury  of,  no  award,  248. 

award  as  to,  made  under  mistake,  706. 

MINISTERIAL  duty,  delegating  performance  of,  before  award,  204 ; 

see  tit.  Arbitrator. 
by  award,  278 ;  see  tit.  Award. 
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MISBEHAVIOUR  of  arbitrator  ;  see  tit.  Misconduct. 

MISCONDUCT, '  liability    of    arbitrator   for;   see  tit   Arbitrator, 

Perional  Interests. 
of  arbitrator  not  pleadable  in  action  on  award,  534 ; 
see  tit.  Plea. 

evidence  of,  not  admissible  in  action,  546;  see 

tit.  EVIDENCB. 

of  party  pleadable  to  action  for  revocation,  149. 
cannot  be  shown  for  cause  against  attachment, 
605. 

or  against  rule  to  ^y  sum  awarded,  623. 
ground  for   setting  aside  award,  661 ;   see  tit. 
Setting  aside. 
gross  mistake  treated  as,  302. 
when  bill  in  equity  only  remedy,  648. 

MISDEMEANOR,  what  referable,  10. 

when  remedy  by  action,  misdemeanor  referable,  11. 
whether  conspiiucy  referable,  11. 
ofifence  of  public  nature  not  referable,  11. 
riot — obstructing  public  officer  not  referable,  12. 
offence  against  Toleration  Act  not  referable,  12. 
assault — nuisance,  12. 
perjury,  charge  of,  not  referable,  12. 
non-repair  of  highway,  12. 

how  referred  atter  indictment,  13;  see  tit.  Indict- 
ment. 

MISNOMER,  referring  back  award  to  amend,  463. 

in  affidavit  of  service,  602. 
in  copy  of  allocatur,  598. 

MISTAKE  in  submission,  amending,  79. 

relief  in  equity,  703. 
setting  aside  submission  for,  78. 
of  arbitrator  as  to  evidence,  when  ground  of  revocation, 

163. 
in  recital  of  award  immaterial,  253. 
clerical,  in  misdescribing  subject-matter,  261. 
OF  arbitrator,  the  award  how  far  affected  by,  298. 
when  award  good  on  its  face. 

award  of  la^  and  legal  arbitrator,  same  effect,  298. 
erroneous  judgment  of  arbitrator,  court  not  review,  298, 

663. 
deciding  apothecary  may  charge  for  attendances,  299. 
demurrer  wrongly,  299. 
liquidated  danmges  to  be  a  penalty,  300. 
claim  for  damages  recoverable  in  debt,  300. 
contrary  to  evidence,  300. 
as  to  l^;ality  of  contract,  663. 
exceptions  to  the  rule,  300. 

examination  whether  arbitrator  taxed  costs  rightly, 

301. 
whether  mixed    question    of   law  and  fact  rightly 
decided,  301. 
in  equity,  award  set  aside  for  gross  mistake  admitted  by 
arbitrator,  302,  664. 
admitted,  setting  aside  at  law,  302. 

referring  back  for,  302,  465. 
even  under  the  statute  of  William  IIL,  672. 
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whether  bill  lies  when  arbitrator  mistaken  on  poin  t 
of  evidence,  704. 
at  law,  modem  rule  award  not  imx>eachable  for  mistake, 
.  302,  668. 
not  referred  back  for,  466. 
mistake  amounting  to  misconduct,  302. 
in  favour  of  pai^  moving,   no  ground  for  setting 
aside  award,  665,  666, 685. 
in  Exchequer  award^not  impeachable  for  mistake,  303. 
aliter  in  Queen^s  Bench,  303. 
award  by  mistake  not  the  award  of  arbitrator,  304. 
affidavit  by  arbitrator  of,  304,  491. 

statement    as  to,  by  arbitrator,  effect  of,  304 ;  see    tit. 
Arbitrator. 
award  setting  forth  grounds  of  decision, 

whether  court  will  review  them  for  mistake  alleged,  310. 
old  practice,  courts  reviewed  decision,  310. 
when  arbitrator  wrong  in  law,  310. 
wrong  in  construction  of  statute,  310. 
Queen's    Bench  not  re\'iew  them,  unless  power  to   state 

case,  311. 
court  not  examine  sufficiency  of  facts  stated,  311. 
stating  insufficient  reasons,  311. 
court  not  presume  facts  stated  only  groimds  of  award, 

311. 
stating  facts  without  positive  decision  formerly  bad,  312. 
where  positive  finding,  statement  held  surplusage,  312. 
of  arbitrator  not  pleadable  to  action  on  awud,  535 ;  see  tit. 

Plea. 
evidence  of,  not  admissible  in  action,  546  ;  see  tit.  Evidence. 
in  award  when  a  bar  to  attachment,  589. 
award  made  imder,  when  not  set  aside,  706. 
arbitrator  not  to  be  made  defendant  to  bill  to  set  aside,  tor, 
482. 

MOIETIES,  award  of,  to  pay  and  receive  in,  407. 

MONEY,  arbitrator  may  award,  397. 

MONEY  BOND,  award  of,  401. 

MONTHS,  lunar,  not  calendar,  time  for  awarding,  computed  by,  133. 

MORAL  CONSIDERATIONS,  whether  arbitrator  may  notice,  114. 

MORAVIAN,  affinnation  of,  attachment  granted  on,  602. 

MOTION  for  arrest  of  judgment  prohibited  by   agreement   not    to 
sue,  69. 

so  for  judgment  non  obstante  veredicto,  69. 

for  costs  wr  preventing  award,  102. 

for  leave  to  revoke,  150 ;  see  tit.  Revocation. 

for  enlargement  of  time,  143  ;  see  tit  Enlaboement. 

for  attendance  of  witnesses,  172. 

for  production  of  documents,  172,  187. 

for  attachment  on  tlic  award,  598 ;  see  tit.  Attachment. 

for  setting  aside  award,  647  ;  see  tit.  Setting  aside. 

for  referrmg  back  award,  461. 

to  enter  verdict  pursuant  to  point  raised,  within  what  time. 

657. 
in  equity  to  enforce  award,  564,  565  ;  see  tit  Equity. 
to  set  aside  awanl,  709  ;  see  tit.  Equity. 
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MUTUAL,  award  must  be,  291 ;  see  tit  Awabd, 

MUTUAL  RBLGAjSES,  award  of,  264  ;  see  tit.  Rbleasbs,  Mutual. 

N. 

NAM£  of  other  party,  award  to  sue  in^  410,  422. 

NEGATIVE  COVENANT  not  to  sue ;  see  tit.  Agreement. 

NEGLECT  to  make  an  award,  what  is  a,  98, 428 . 

NEW  ASSIGNMENT,  awarding  on,  351. 

NEW  MATTER  discovered,  whether  award  set  aside,  669. 

NEW  TRIAL,  when  award  in  a  cause  set  aside,  690,  714;  see  tit. 

Cause. 
costs  of  lirst  trial,  not  follow  success  on,  715. 
not  granted  when  issue  from  Chancery  referred,  707. 

NEXT  FRIEND  of  wife,  whether  to  be  party  to  reference,  16. 

of  infant,  not  bound  by  attorney  referring  suit,  18. 

NISI  PRIUS,  order  of ;  see  tit.  Order,  Cause. 

NO  AWARD,  plea  of^  in  action  on  award,  532  ;  see  tit.  Plea. 

NON  OBSTANTE  VEREDICTO,  awarding  judgment,  358  ;  see  tit. 
Cause. 

NON  REPAIR  of  road,  indictment  for,  referable.  12. 

NONSUIT,  award  of;  331,  434. 

NOTES  of  the  evidence,  arbitrator  should  take,  J  86. 
of  arbitrator  used  by  umpire  &s  evidence,  237. 

barrister  not  to  be  used  on  motion  to  set  aside 
award,  491,  667. 
nor  those  of  referee  under  Judicature  Acts,  677 
court  not  amend  verdict  by,  631. 

NOTICE  to  arbitrator  of  matter  in  difference,  257. 

of  appointment  for  meetings,  must  be  given  to  all  parties,  167. 

to  all  the  arbitrators,  215,  662. 
to  appoint  arbitrator  or  umpire,  66. 
of  intention  to  attend  reference  by  counsel,  167. 
that  arbitrator  will  proceed  ex  parte,  196. 
of  enlargement  may  be  verbal,  for  attachment,  596. 
of  revocation,  when  to  be  given  to  arbitrator,  148,  158. 

need  not  be  averred  in  pleading  revocation,  149. 
of  award  made,  need  not  be  given  to  party,  513,  527 . 

publication  to  the  parties,  650. 
averring  in  action  on  the  award,  527. 
requiring  arbitration  to  settle  compensation,  95 ;  see  tit  Lands 

Clauses  Consolidation  Act. 
of  motion  to  make  award  order  of  Chancery,  562. 
of  motion  to  set  aside  award  in  Equity,  710. 
under  Indosure  Act,  when  presumed  given,  540. 

NUISANCE,  indictment  for,  referable,  12. 

attachment  to  enforce  award  on,  584. 
moving  for  judgment  on,  644. 
injunction  to  prevent  recurrence  of,  418. 

NUL  AGARD  ;  see  tit.  No  Award. 
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NULLITY,  setting  aside  award  when  a,  649. 

NUNC  PRO  TUNC,  making  submission  rule  of  court,  670. 

entering  judgment,  642 ;  see  tit  ExECUTioir. 
rule  to  set  aside  award  drawn  up,  653,  658. 

0. 

OATH,  power  of  arbitrator  to  administer,  180. 
examination  of  witness  on,  179. 

OBJECTION,  GROUNDS  OF,  for  setting  aside  award,  660;  see  tit 

Setting  aside. 

OFFICE  COPIES,  taking  of  affidavits  on  showing  cause  against  rule  to 
set  aside,  684. 

OFFICIAL  MANAGER  under  winding-up  act  may  show  cause  for 
company,  623. 

OPINION,  scientific,  adoption  of,  by  arbitrator,  205,  206. 
positive,  an  award,  250. 
of  counsel,  whether  an  award,  250. 

arbitrator  taking,  award  not  set  aside,  662. 

ORDER  of  a  judge ;  see  tit  Judge. 

submission  by ;  see  tit.  Cause. 
of  Nisi  Prius,  submission  by ;  see  tit  Cause. 

revoking,  a  contempt  of  court,  101. 
ground  of  action,  101. 
revocable  by  writing  not  under  seal,  148. 
amendment  of;  see  tit  Alteration. 
of  equity  referring  suit,  whether  revocable  tdnce  Common  Law 

Procedure  Act,  1854, 151,  176. 
to  obey  award  in  equitjr,  564. 
nisi  in  equity,  to  set  aside  award,  711. 
of  inferior  court  referring  cause  made  rule  of  court,  56. 

ORIGINAL  award,  &c.,  showing,  on  demand  of  performance,  596. 

OUTLAW,  cannot  refer,  14. 

P. 

PARDON,  begging,  arbitrator  may  award,  398. 

PARISH  OFFICERS,  award  of  land  to,  427;  see  tit  Incloburb  Act. 

PARLIAMENT,  MEMBER  OF,  not  liable  to  attachment  on  award, 
586. 

PAROL,  submission,  though  valid,  disadvantageous,  47. 

cannot  be  made  rule  of  court,  47,  55. 
effect  of  Statute  of  Frauds  on,  48. 
award  on,  no  plea  to  action  on  bond,  531. 
revocation  of  arbitration  bond  by,  147. 
award  valid,  242 ;  effect  of^  498. 

whether  attachment  lies  on,  588. 

PART  of  award  only  set  aside,  688. 

PART  PERFORMANCE  of  award,  effect  of,  in  equitv,  650. 

enforcing  contract    on,    though    reference 
iailed720. 
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PARTIALITY  of  arbitrator ;  see  tit  Misoonduot. 

PARTICULARITY,  award  set  aside  for  want  of,  667. 

PARTICULARS  of  demand,  whether  limit  to  damages,  353. 

enlarged  after  reference,  82. 
not  necessarily  before  arbitrator,  170. 
of  set-off  not  allowed  after  reference,  82. 

PARTIES  TO  A  REFERENCE. 

pencyna  interested  in  the  suhject  matterSy  14. 
persons  capable  of  oontracting,  14. 

not  persons  attainted  or  outlaws,  14. 
married  women,  15  ;  see  tit.  Wife. 
husband  and  wife,  16 ;  see  tit.  Husband  and  Wipe. 
infant,  17  ;  see  tit.  Infant. 
partners    and    parties    with    joint    interests,    18;   see   tit 

Partners. 
corporations,  20 ;  see  Corporation. 
parties  interested  abided,  on  reference  of  a  caase,  21. 
added  afterwards,  by  subsequent  consent,  21. 
by  acquiescence,  21 ;  laches,  22. 
persons  not  interested, 

authorized  affent,  22 ;  see  tit.  Agent. 
attorneys  ana  solicitors,  23 ;  see  tit  Attorney. 
counsel,  26 ;  see  tit  Counsel. 
executors  and  administrators,  28 ;  see  tit  Executor. 
trustees,  31 ;  see  tit.  Trustee. 
committee  of  lunatic,  31 ;  see  tit  Lunatic. 
public  officer,  31 ;  see  tit  Public  Officer. 
persons  empowered  to  refer  by  statute, 

trustees  of  bankrupt^},  31 ;  see  tit.  Assignee. 

trustees  of  Savings  Banks,  33  ;  and  Friendly  Societies,  34 ;  see 

tit  Savings  Bank,  Friendly  Society. 
Benefit  Building  Societies,  34 ;  see  tit  Benefit  Building 

Societies. 
promoters  of  public  undertakings,  36. 
parties  interested  in  lands  t^en,  &c,  36;  see  tit   Lands 

Clauses  Consolidation  Act. 
Railway  Companies,  36;  see  tit  Railways  Clauses  Con- 
solidation Act. 
Joint  Stock  Companies,  36 ;  see  tit.  Companies  Clauses  Con- 
solidation Act. 
of  a  cause  must  be  those  on  the  record,  71. 
examination  of,  as  witnesses,  187  ;  see  tit.  Arbitrator. 
examination  of  one  found  to  be  a  felon,  whether  award  set  aside, 

670. 
excluding  from  meetings,  168. 
attending  reference  privileged  from  arrest,  178. 
award  must  decide  as  to  all,  263. 

effect  of,  on  ;  see  tit.  Award. 
deceased  liability  of  executor  of ;  see  tit  Executor. 
dying  before  sum  awarded  paid,  519. 
deceiving  opponent  or  arbitrator,  award  set  aside,  669. 

PARTITION,  powers  of  commissioners  of,  428. 

awarding  right  of  way  over  allotment,  428. 
directing  lots  to  be  fenced  off,  428. 
awarding  two  separated  lots  to  one  party,  428. 
arbitrator  making,  must  award  a  conveyance,  262,  429. 
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PARTNERS,  reference  by,  not  bind  co-partnen,  18. 

power  to  fine  not  givB  power  to  refer,  19. 
bound  for  others,  20. 

when,  all  must  execute  or  none  bound,  19,  129. 
reference  of  "all  matters  between  aU  or  any,  49,  124. 
•effeq^  of  arbitration  clause  in  deed  between,  60;  see  tit. 
•Agreement. 
•  .      how  to  award  on  the  joint  debts  and  credits  of  a  firm,  407. 
,  •  awarding  to  pay  and  receive  in  moieties,  407. 

•  •    *      .'yhen  unnecessary  to  specif  amounts,  408. 
awarding  aU  debts  and  credits  to  one,  408. 
•     '  appointing  a  receiver,  408. 

•   awarding  on  the  pai-tnership  stock,  409. 
T)nutting  to  provide  for  deficiencv  of  assets,  409. 
awarding  dissolution  of  partnersliip,  407. 
settling  terms  of  dissolution  of  partnership,  410. 
•    '  awarding  right  to  sue  in  partner^s  name,  410. 

restraining  one  party  from  trading  in  particular 
town,  410. 
accounting  in  equity  for  item  omitted  in  award,  500. 
no  bill  lies  for  stranger  to  enforce  award  between,  555. 

PARTY  interested  added,  21. 

by  subsequent  consent,  21. 
by  acquiescence  or  laches,  22. 

PAVING  EXPENSES,  reference  under  Public  Health  Act,  123. 

PAYMENT,  how  arbitrator  should  award  as  to,  401. 
arbitrator  should  direct,  401. 

no  attachment  on  award  without,  401. 
may  ^x  time  and  place  of,  401. 

awarding  promissory  note  or  money  bond  to  be  given,  401. 
by  instalments,  401. 
on  a  Sunday,  402. 

penalty  for  non-payment  at  time  specified,  402. 
when  fixing  time  of,  improper,  402. 
when  arbitrator  to  ascertain  purchase  price,  402. 
when  awarding  damages  on  a  verdict,  352, 402. 
ordering  payment  of  rent  not  yet  due,  bad,  402. 
setting  on  cross  claims,  402. 
extent  of  power  as  to  oirecting,  403. 
award  to  pay  plaintiff  or  his  attorney,  good,  290. 
party  dying,  how  to  award  executor  to  make,  403. 
in  case  of  Benefit  Building  Society,  404. 
reference  bjr  executor,  proper  mode  of  directing,  404. 
awardmg  executor  to  pay,  404. 
testator  indebted,  404. 
executor  to  pay  out  of  assets  quando,  404. 
to  pay  out  of  assets,  405. 
directing  a&signees  to  repay  sum  paid  bv  mistake,  405. 
directing,  to  oe  made  to  wife,  and  not  nusband  and  wife, 

405. 
plea  of,  awarding  on,  342. 
of  money  awarded,  how  to  be  made,  515. 
out  of  sum  in  court  of  law,  645. 
out  of  money  in  court  of  equity,  567. 
whether,  precludes  motion  to  set  aside,  687. 

PEER,  no  attachment  on  award  against,  586. 
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PENALTY,  arbitrator  majr  impose,  in  award,  402. 

offer  of,  no  diachai^  from  performance  of  award,  552. 

PEREMPrORY  undertaking,  waiver  of,  by.  reference,  86. 

notice  of  appointment  for  a  mqpting,  196.      •  ^ 

PERFORMA  NCE,  what  a  sufficient,  of  the  award,"  5X3.* 

party  has  a  reasonable  time  ^r^^  513.  • 
may  be  at  several  times,  "513. 
party  bound  to  take  notice  of  award. \)eing  mafie,  . 

5lS 
stranger  stakeholder  not  bound  to  taki^  notice,  6l 4 
party  must  obey  award  substantially,  514. 

award  to  pay  money  to  wife,  5L4.     .         * 

to  keep  drain  cleansed,  514. 
party  must  comply  as  far  as  lawful  and  possible, 
514. 

such  performance  answer  to  attachment,  514: 

award  to  remove  weirs,  strangei*  interested/ 515. 

to  reinstate  premises  pulled  down,  515. 

to  dig  for  coal,  515. 
party  to  pay  must  tender  money,  515. 

must  seek  out  party  entitled,  5)6. 

must  get  costs  taxed,  if  requisite,  516. 
award  to  enjoy  house  paying  rent,  516. 

to  make  a  lease  renaering  rent,  516. 

award,  all  suits  to  cease,  516. 

when  proceeding  in  a  suit  a  breach,  516. 
court  no  power  to  order  award  to  be  delivered  up 
on  payment,  516. 
Of  an  award  directing  the  execution  of  a  deed,  517. 
when  request  to  execute  deed  necessary,  517. 
who  to  prepare  and  tender  conveyance,  517. 
ordinary  rule  between  vendor  and  purchaser,  518. 
deed  tendered  should  agree  with  award,  518. 
demanding  execution  by  agent,  519. 

no  power  of  attorney  to  agent  requisite,  519. 
award  to  execute  release  on  payment,  519 
death  of  party,  payment  to  executor,  519. 
award  of  release  to  time  of  award,  619. 
delivering  release  to  stranger  for  party's  use,  519. 
award  to  execute  indemnity,  520 

that  plaintiff  shall  stand  acquitted  of  a  suit,  520. 

to  acquit  of  a  debt,  520. 

quod  staret  quietus  of  rent,  520.  . 

of  award,  evidence  of  submission,  539. 

pleadii^  536  ;  see  tit.  Plea. 
plea  of  award,  without  alleging  performance,  when 

good,  529  ;  see  tit.  Plea. 
of  award  enforcing,  in  equity,  648  ;  see  tit.  Equity. 

PERFORMANCE,  SPECIFIC  ;  see  Specific  Performance. 
PERIOD ;  see  tit.  Time. 

PERIODICAL  chums,  reference  of,  128. 

limits  for  awarding,  133. 

PERJURY,  indictment  for,  not  referable,  12. 

witness  on  reference  liable  for,  180,  671. 

not  on  reference  under  Small  Debts  Act,  180. 
of  witness,  when  award  set  aside  for,  671  ;  see  tit.  Witness. 
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PERPETUITY,  award  of,  had,  663. 
PERSON  of  party  not  subject  to  arbitrator,  396. 
PERSONAL  CHATTELS,  disputes  concerning,  referable,  3. 
PERSONAL  ESTATE  subject  to  award,  397. 

PERSONAL  REPRESENTATIVE ;  see  tit  Executor. 

PERSONAL  SERVICE  of  award,  &c.,  when  necessary,  596 ;  see  tit. 
Attachment. 

PERSONAL  WRONGS  referable,  3. 

PETITION  to  enforce  award  in  a  charity  suit,  667  ;  see  tit.  Equity. 

PETITIONING  CREDITOR,  sum  awarded  good  debt  of,  608. 

so  penalty  in  arbitration  bond,  508. 

PLACE  AND  TIME  of  payment,  award  need  not  specify,  281. 

award  to  pay  at,  attachment  on,  694. 

PLEA  of  arbitration  pending,  not  good,  41. 

of  agreement  not  to  sue,  when  good  in  equity,  69. 
of  judgment  recovered  allowed  to  executor  pending  reference,  83. 
awBrding  on  each,  340  ;  see  tit.  Cause. 
finding  on  inconsistent,  296  ;  see  tit.  Awabd. 
Effect  of  an  award  as  a,  629. 

award  must  generally  be  pleaded,  629. 
when  plea  oi  award  without  averment  of  performance  good, 
629. 
when  new  duty  created  in  satisfaction  of  old  claim,  529. 
old  rule,  if  time  passed,  performance  must  be  averred, 

529. 
modem  rule,  old  claim  barred  not  at  all  or  entirely,  630. 
award  a  bar  when  accord  and  satisfaction  a  bar,  631. 

sometimes  available  for  a  stranger,  631. 
payment  according  to  void  award,  accord  and  satisfection, 

531. 
award  as  to  part  of  a  thing  demanded,  631. 
award  on  parol  submission  no  plea  to  action  on  a  bond,  631. 
of  award  to  further  maintenance  of  action,  631. 
replication,  power  of  distress  by  award,  departure    from 

avowry  of  conmion  law  power,  631. 
of  award,  averments  in,  626 ;  see  tit.  Pleading. 
of  an  award  in  bar  to  a  bill  in  equity,  566  ;  see  tit.  Equity. 
in  bar  of  a  bill  to  set  aside  award,  708. 
How  to  answer  in  pleading  an  award  pleaded,  632. 
traversing  the  stibmissu/fi,  532. 
pUadxTig  no  award  made,  632. 

plea  of  no  awaid  formerly  meant  no  award  in  fact,  632. 
plea  of  no  award  in  action  on  arbitration  bond,  632. 
pleading  award  with  averments  showing  it  void,  633. 
rejoining  performance  a  departure,  633. 
plea  of  no  award  in  action  on  award,  533. 

means  no  award  according  to  submission,  633. 
not  every  objection  to  award  open  on  plea  of  no  award,  634. 
not  refusing  to  hear  party,  634. 
mUcondvxii  or  migtake  of  arbitrator  not  pleadable^  634. 
of  arbitrator  colluding  with  paity,  bad,  535. 
of  mistake  of  arbitrator,  bad,  536. 
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PLEA  (continued). 

pleading  performance  of  awards  536. 
must  show  how  performed,  536. 
must  aver  entire  pcrfonutmce,  536. 
other  pleadings  to  defeat  avxird,  536. 

of  Statute  of  Liniitiitions,  good,  536. 
of  revocation  by  will  of  party,  536. 

by  marriage  of  female  party,  502,  536. 
not  by  bankruptcy  or  insolvency,  636. 
of  foreign  attachment-,  537. 
of  waiver  of  award  l>ad,  to  action  on  bo:id,  537. 
•   parol  accord  and  satisfaction,  537. 
award  not  ready  to  be  delivered,  538. 

not  made  within  reasonable  time,  bad,  538. 
replication  claim  not  covered  by  award  pleaded,  538. 
demurrer  to  pleading  stating  bad  awanl,  538. 

PLEADING. 

How  to  state  an  award  in,  626. 

averments  in  a  pleading  stating  an  award,  526. 
recital  of  differences,  526. 
of  mutual  submission,  526. 
of  appointment  of  arbitrator  by  the  parties,  526. 
averment,  award  made  pursuant  to  submission,  626. 
showing  directions  in  award  authorized,  626. 
Averments  in  debt  on  the  arbitration  bond,  527. 
whole  award  must  have  been  set  out,  527. 
plaintiff  must  assign  breaches,  627. 
replication  to  j)leii  of  no  award  must  as.sign  breach,  527. 
breach  assigned  not  traversable,  528. 
want  of  assignment  ground  of  general  demurrer,  528. 
breach  must  be  as  to  good  part  of  award,  628. 
when  submission  traversed,  no  need  to  assign  breach,  528. 
when  part  performance  pleaded,  628. 
when  plea  admitting  award  excuses  non-performance, 
528. 

PLEADINGS,  when  rule  to  set  aside,  to  be  drawn  up  on  reading,  680. 

POOR  RATE,  validity  of,  not  referable  before  notice  of  appeal,  8. 

referable  on  appeal,  9 ;  see  tit.  Quarter  Sessions. 
levy  of,  stayed,  contrary  to  good  faith,  9. 

POSSESSION  of  land  delivered  by  sheriff  pursuant  to  award,  41,  666, 
626. 

POSSIBLE,  award  must  be,  291  ;  see  tit.  Award. 
award  must  be  performed  as  far  as,  514. 

POSTEA  in  cause  referred,  how  entered,  630. 

POWER  of  arbitrator  ;  see  tit.  Arbitrator. 
of  umpire  ;  see  tit.  Umpire. 
of  court ;  see  tit.  Court. 

POWER  OF  ATTORNEY,  agent  demanding  money  awarded  must 

have,  693. 
demanding  execution  of  a  deed  need  not, 
519,  593. 

PRACTICE,  arbitrator  not  bound  by  rule  of,  114. 

3  P 
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PEACTICE  (cmtinued). 

making  submission  rule  of  court,  570  ;  see  tit.  Submission. 
moving  to  enforce  award  in  equity,  660 ;  sec  tit.  Equity. 
making  award  rule  of  Chancery,  578  ;  see  tit.  Submission. 
points  of,  in  action  on  award,  524  ;  see  tit  Action. 
entering  verdict  on  award,  630  ;  see  tit  Execution. 
moving  for  attachment,  590,  596  ;  see  tit.  Attachment. 
obtaining  rule  to    pay  amoimt   awarded,  620;  see  tit 

Execution. 
moving  to  set  aside  awards  673 ;  see  tit  Setting  Aside. 

in  equity,  709  ;  see  tit.  Equity. 
on  i-eference  back,  462. 

PRiEMISSIS,  DE  ;  see  tit.  De  PRiEMissis. 

PEECAUTIONS,  award  to  take  all  proper,  not  specific  enough,  424. 

PRECEDENT  CONDITION  ;  see  Condition  Precedent. 

PREMISES,  awarding  of  and  concerning ;  see  tit  Award. 

PRESUMPTION  OF  COURT  in  favour  of  award,  264,  688 ;  see  tit. 
Award. 

PRICE  OF  PURCHASE  j  see  tit.  Purchase  Price. 

PRINCIPAL,  when  bound  by  reference  l)y  agent,  22  ;  see  tit  Agent. 

PRINCIPLES  on  which  arbitrator  to  decide,  113. 

PRISON,  committal  to,  for  not  performing  award,  583,  611,  613. 

in  equity,  664. 

PRIVATE  ACT  OF  PARLIAMENT,  submission  by,  1(K). 

PRIVILEGE  from  arrest  while  attending  reference,  178. 

PROCEEDINGS,  stay  of,  reference  of  action,  84. 

of  suit,  92,  657. 
in  the  reference,  166  ;  see  tit.  Arbitrator. 
to  enforce  attendance  of  witnesses,  173. 
to  enforce  submission,  101  ;  see  tit.  Submission. 
contrary  to  agreement  not  to  sue,  set  aside,  67. 
to  enforce  award  at  law,  see  tit.  Action  ;  Attach- 
ment; Execution. 
in  equity,  see  tit.  Equity. 
to  set  aside  awanl  at  law,  see  tit.  Setting  Aside. 
in  equity,  see  tit  Equity. 

PRODUCTION  of  docimients,  how  enforced,  173,  187. 

PROMISSORY  NOTE,  reference  as  to  liability  on,  4. 

award  liability  to  remain  as  Ijefore,  bad,  259. 
award  of,  good,  401. 

PROMOTERS  OF   PUBLIC  UNDERTAKINGS,  reference  by,  36  ; 
sec  tit.  Lands  Clauses  Consolidation  Act. 

PROOF ;  see  tit.  E\t[DENCe. 

PROTEST,  attending  reference  after,  194. 

PUBLIC  HEALTH  ACT,  submission  under,  1(K) 

abandoning  submission,  100. 
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PUBLIC  HEALTH  ACT  {cmitinued). 

to  be  made  rule  of  court,  practice,  681. 
reference  as  to  proportion  of  expenses,  123. 
as  to    amount  of   compensation 
441. 
appointment  of  umpire,  226. 
duration  of  umpire  s  authority,  235. 

PUBLIC  JUSTICE,  breach  of,  cannot  be  Wiuved  by  a  party,  686. 

PUBLIC  OFFICER,  reference  by,  31/ 

no  attachment  against,  587. 

PUBLIC  EIGHTS,  referable  by  statute,  5. 

PUBLICATION  of  award,  what  is  a,  244  ;  see  tit.  Award. 

to  the  pai'ties,  whatis,  244,  650. 

PURCHASE  PRICE,  duty  of  arbitrator  appointed  to  fix,  402. 

ec[uity  not  fix,  reference  failing,  717. 

Q. 

QUAKER,  affirmation  of,  attachment  granted  on,  602. 

QUARTER  SESSIONS,  indictment  at,  referable  after  conviction,  13. 

submission  by  order  of,  94. 
reference  of  appeal  at,  may  be  by  attorneys, 

26. 
matters  of  appeal  generally  referable,  9. 
compulsory   reference  of   appeals  at,  under 
Land  Drainage  Act,  1861,  95. 
Highway  Act,  1864,  95. 
appointment  of  umpire  by,  226. 
costs  of  reference  at,  368. 
awnrd  entered  as  judgment  of  sessions,  9, 

645. 
when  award  abortive,  re-hearing  appeal,  717. 

QUEEN'S  PRISON  ;  see  tit.  Prison. 

R. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT. 

what  matters  referable, 

compensation  for  lands  taken,  used,  or  injured  by  Railways,  7. 

for  injuries  to  mines  by  Railways,  7. 
disputes  as  to  sufficiency  of  carriages  and  engines,  7. 
matters  authorized  or  directed  to  be  referred,  36,  95. 
how  mbmission  made,  36,  95 . 

compensation  for  lands  taken,  &c.,  to  be  under  Lands  Clauses 

Act,  7 ;  see  tit.  Lands  Clauses  Consolidation  Act. 
unless  both  parties  concur  in  one,  each  to  appoint  arbitrator, 

96. 
appointment  of  arbitrator  by  railway  under  hand  of  secretary 

or  two  directors,  97. 
appointment  of  arbitrators,  the  submission,  96. 
one  side  refusing  to  appoint ;  single  arbitrator  to  act  for  both, 

97. 

3  P  2 


948  INDEX. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT  (coiUinued). 
submission  not  revocable  without  consent,  97,  154,  164. 

nor  by  death  of  party,  97, 164. 
on  death  or  incapacity  of  sole  arbitrator,  matter  referred  de 
novo,  97,  164. 
of  one  of  two,  new  arbitrator  appointed,  97, 164,  220. 
or  remaining  arbitrator  acts  alone,  97,  164,  220. 
on  refusal  or  neglect  to  act  of  one,  remaining  arbitrator  may 

proceed  alone,  97,  164,  220. 
arbitrators  to  appoint  umpire  before  entering  on  reference,  97, 
220,  226. 
appointment  to  be  in  writing,  220,  229; 
to  appoint  new  umpii*e  on  death  or  incapacity,  220. 
on  their  refusal  or  neglect.  Board  of  Trade  to  appoint,  220. 
how  appointment  to  be  made,  229. 

Commissioners  of  Railways  I'eplaced  by  Board  of  Trade,  223. 
submission  to  be  made  rule  of  court,  98. 

practice  in  making  it  rule,  581. 
costs  of  arbitration  in  discretion  of  arbitrators,  99,  367. 
declaration  by  arbitrators  and  umpire   before  entering  on 
reference,  170. 

to  be  annexed  to  award,  243. 
wilfully  acting  contrary  to,  a  misdemeanor,  479. 
arbitrators  and  umpire  may  administer  oath,  181, 187. 

may  examine  on  oath  parties  and  witnesses,  181, 

187. 
may  call  for  documents,  187. 
award  not  void  for  want  of  form,  243. 

Railway  Company  bound  to  make  communications  between 
severed  lands,  452. 
to  provide  drains  and  watering  places  for  cattle,  &c.,  452. 

RAILWAYS,  COMMISSIONERS  OF ;  see  tit.  Railways  Clauses 
Consolidation  Act. 

RAILWAY  COMPANIES  ARBITRATION  ACT,  reference  under 
99. 

pending  arbitration  may  be  pleaded,  42. 
ousts  jurisdiction  of  Chancery,  65. 
power  of  arbitrator  under,  170, 171. 
power  to  call- for  documents,  187. 
appointment  of  umpire  under,  215. 
limit  of  time  to  award,  134. 
appointment  of  new  arbitrator,  218. 
when  by  Board  of  Trade,  218. 
costs  of  arbitration,  368. 
enforcing  award  under,  627. 

RAILWAY  COMPANIES, 

telegraphs,  purchase  of,  by  arbitration,  220. 

READY  to  be  delivered,  award  is,  when  made,  526. 

REAL  ACTIONS  referable  at  Nisi  Prius,  74. 

REAL  PROPERTY  ;  see  tit.  Land. 
REASONABLE  TIME  allowed  to  perform  award,  513. 
REASSIGNING  lands  pursuant  to  award,  517. 
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RECEIVER,  award  appointing,  408. 
set  aside,  668. 
liability  of  arbitrator  for  appointing,  479. 

RECEIVING   inadmissible    evidence,    no    ground   for  setting  aside 
award,  662. 

RECITAL  in  submission,  whether  limiting  reference,  122. 
in  award,  effect  of,  251;  see  tit.  Award. 

no  evidence  of  appointment  of  third  arbitrator, 
639. 
error  in,  no  ground  of  setting  aside,  665. 

RECOGNIZANCE,  submission  by,  94. 

condition  of,  not  alterable  by  rale  of  conrt,  521. 
scire  facias  on,  to  enforce  award,  553. 

RECORD,  submission  by,  94  ;  see  tit  Recognizance. 
Chancery  court  of,  under  stat.  Will.  TIL,  44. 
parties  on,  necessary  to  refer  the  cause,  71. 
power  of  arbitrator  to  amend,  200. 
award  cannot  be  made  matter  of,  at  law,  562. 
when  rule  to  set  aside  award  to  be  dra^n  up  on  reading, 
680. 

RECTOR,  referring  right  to  tithes  daring  his  incumbency,  20. 
RE-EXAMINING  witnesses,  setting  aside  umpirage  for  not,  663. 

REFEREE  under  Judicature  Acts,  l7l. 

to  proceed  de  die  in  diem,  171. 

has  same  authority  as  judge,  171. 

enforcing  attendance  of  witnesses,  176. 

may  state  special  case,  313. 

notes  of  not  to  be  used  on  motion,  667. 

REFERENCE  to  arbitration;  see  tit.  Submission. 

on  the  usual  terms,  what  is  a,  75. 
proceedings  in,  166  ;  see  tit  Arbitrator. 
costs  of,  what  are,  363. 

on  what  scale  to  be  taxed,  637. 
need  not  be  taxed  before  action,  522. 
compulsory,  of  matters  of  account  in  action,  7,  87. 
under  Highway  and  Land  Drainage  Act,  95. 
to  the  master;  see  tit.  Master. 
failing,  proceeding  in  the  cause  referred,  713. 

enforcing  contract  in  equity,  717;  see  tit  Equity. 
back,  461 ;  see  tit.  Referring  back. 

of  indictment,  verdict  of  guilty  should  be  taken,  74. 

REFERRING  BACK  award  to  arbitrator,  461. 

power  and  duty  of  arbitrator,  461 ;  see  tit  Arbitratoe. 
clause  empowering  court  to  refer  back  award,  461. 
under  the  Common  Law  Procedure  Act,  462. 

on  compulsory  references  or  by  consent,  462. 
award  under  the  Lands  Clauses  Act,  462. 
on  what  motions  award  may  be  sent  back,  462. 
for  what  causes  award  will  be  sent  back,  463. 
discovery  of  new  evidence,  464. 
to  explain  letter,  464. 
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REFERRING  BACK  {contiwied). 

award  good  on  face  not  for  mistake  in  law,  465. 

unless  admitted  by  arbitrator,  465. 

to  find  on  specific  items,  465. 

limit  of  time  for  application,  466. 

referring  back,  though  time  for  setting  award  aside  expired, 

407. 
rule  absolute  in  first  instance  conditionally,  468. 
whether  court  can  refer  back  more  than  once,  468. 
clause  to  refer  to  same  or  different  arbitrator,  468. 
effect  of  clause  to  refer  back  in  Chancery,  469. 
after  new  award  fresh  taxation  of  costs  necessary,  640. 
costs  of  abortive  award  after  reference  back,  640. 

REFORM  a  deed,  power  of  arbitrator  to,  114. 

REFUSAL  of  arbitrator  to  act,  effect  of,  159;  see  tit.  Arbitrator. 

failing  to  attend  meeting  not  a,  214, 218. 
to  make  an  award,  98,  427. 
suppljring  vacancy  on,  65,  66,  159. 
under  Lands,  Railways,  and  Companies  Clauses  Acta, 

98,  160,  217. 
to  proceed  in  the  reference  any  further,  200. 
to  deliver  award  until  fee  paid,  245,  476. 
of  party  to  attend  meeting,  195. 
to  produce  documents,  187. 

REHEARING  case,  setting  aside  award  for  umpire  not,  663. 

REINSTATE  premises,  award  to,  515. 

REJECTING  evidence,  no  ground  for  setting  aside  award,  662. 

RELEASE,  award  all  suits  to  cease,  operates  as,  292. 

pursuant  to  award,  no  plea  for  stranger  in  equity,  560. 
award  to  execute  on  payment*,  519. 

forthwith,  414. 

RELEASES  MUTUAL,  arbitrator  may  award  to  be  riven,  413. 

of  bonds,  &c.,  by  which  debts  referred  are  due,  413. 
not  of  matters  beyond  cause,  cause  only  referred,  413. 
not  of  arbitration  bond,  413. 
not  beyond  submission,  413. 

as  to  time  of  matters  accruing,  413. 
not  to  defeat  claim  awarded,  413. 
need  not  specify  form  of,  414. 
award  of,  effect  of,  264. 

decides  all  matters  referred,  265. 

construction  of,  413. 

to  a  day  before  submission,  268. 

to  a  day  later  than  submission,  413. 

to  time  of  award,  519. 

to  use  of  stranger,  292. 

as  to  matters  beyond  submission,  void  pro  tanto,  413. 

REMUNERATION  of  arbitrator,  464  ;  see  tit.  Arbitrator. 

RENT  not  due,  awarding  jmyment  of,  128,  402. 
when  non-payment  breach  of  award,  516. 

RENT  CHARGE  for  tithes,  submission  to  determine,  100. 

awarding  as  to,  427. 
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REPAIRS,  awarding  liability  to,  420. 

REPLEVIN,  sureties,  discharge  of,  by  reference.  86. 
effect  of  award  as  to  double  costs  ot,  388. 

REPLICATION  in  action  on  arbitration  bond,  527;  see  tit.  Pleading. 

REPUGNANT,  award  must  not  be,  295;  see  tit.  Award. 

setting  aside,  295,  668. 

REPUTATION,  award  no  evidence  of,  542 ;  see  tit.  Evidence.    . 

REQUEST  to  perform  award  when  necessary,  517 ;  see  tit.  Performance  . 
in  award  equivalent  to  order,  251. 

RESERVATION  of  authority  avoids  award,  275  ;  see  tit.  AwarA 

setting  aside  award  for,  665. 

RESERVED  LIBERTY  to  apply  to  the  court,  effect  of  in  equity,  717. 

RESTRAIN  arbitrator  from  awarding,  court  no  power  to,  150. 

RESTRAINT  of  trade,  awarding,  410. 

RETRAXIT,  award  of,  valid,  434. 

RETURN  DAY  of  jury  process,  no  limit  to  arbitrator's  power,  131. 

REVIEW  decision  of  arbitrator  as  to  evidence,  no  bill  in  equity  to,  704. 

REVOCATION  of  the  arbitrator's  authority,  146. 
hy  comman  law  at  the  will  of  a  party,  146. 

submission  revocable  at  common  law  until  award  made,  146. 
effect  of  by  one  only  of  many  parties,  147. 
whether  of  submission  under  seal  need  be  under  seal,  147. 
of  order  of  Nisi  Prius  need  not  be  under  seal,  148. 
notice  of  to  arbitrator  necessary,  148. 

not  so  when  by  mamage  or  death,  148. 
breach  of  submission,  51, 101,  148. 

ground  of  attachment  when  submission  a  rule  of  court,  101, 148. 
motion  for  costs  for  affected  delay  for,  102. 
only  by  special  clause  in  submission,  102. 
costs  refused  if  good  cause  shown  for,  102. 
submission  by  agreement  cannot  be  made  rule  after,  148. 

by  judge's  order  can,  102,  148. 
action  lies  for,  149,  524. 
justification  may  be  pleaded,  149. 

misconduct  of  arbitrator  or  party,  149. 

bankruptcy  of  opponent,  149. 

marriage  of  female  party  by  consent,  149. 
court  not  restrain  arbitrator  from  awarding  after,  150. 
when  submission  made  rule  without  consent  clause,  58,  151. 
by  leave  of  the  court,  150. 

prohibited  without  leave  of  court  or  judge,  150. 
attempted,  arbitrator  may  proceed  ex  parte,  150,  195. 
Stat.  3  &  4  W.  IV.  c.  42,  s.  39,  150. 

to  what  submission  it  applies,  150. 

not  to  submissions  by  order  of  equity,  151. 

nor  to  indictment,  161. 

nor  till  arbitrator  has  complete  authority,  151. 
effect  of  Common  Law  Procedure  Act,  1854,  on  reference  of 
indictment  and  suit  in  equity,  151;  176. 
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EEVOCATION  {continued). 

court  no  power  after  award  made,  151. 

not  grant  ex  parte  application,  161. 
when  leave  to  revoke  will  be  granted,  152. 
matter  also  pending  in  Chancery,  152. 
arbitrator  admitting  evidence  objected  to,  152. 
examining  witness  ex  parte,  152. 
judgment  recovered  pending  reference,  153. 
arbiti-ator  mistaking  the  law,  153. 
umpire  appointed  by  lot,  153. 
arbitrator  about  to  decide  wrongly,  202. 
leave  refused  when  arbitrator  will  correct  his  error,  154, 
202. 
no  revocation  of  submission  by  order  of  county  court,  154. 
nor  of  submission  under  the  Lands,  Railways,  and  Companies 
Clauses  Act,  154. 
in  equity  at  the  will  of  a  party ^  155. 

submission  sometimes  subsisting  afler,  155. 
submission  made  rule  not  revocable  in  Ireland,  1^5. 
Stat.  3  &  4  W.  IV.  c.  42,  s.  39,  applies  to  equity,  156. 
hy  bankruptcy y  156. 

bankruptcy  not  a,  156. 
arguments  for  and  against,  156,  157. 
arbitrator  as  stjikeholder,  157. 
award  against  bankrupt  enforced,  157. 
hy  insolvency y  158. 
hy  marriage  of  a  female  jmrty^  158. 
marriage  a,  as  to  all  j^arties,  158. 
no  notice  to  arbitrator  requisite,  158. 
action  for  against  husband  and  wife,  158,  524. 
plea,  marriage  by  consent,  149. 
ly  the  refusal  to  act  or  death  of  the  arbitrator^  168. 
change  of  character  of  arbitrator  not  a,  158. 
arbitrator  refusing  to  proceed,  1 59. 
by  disagreement  of  arbitrators,  159. 
death  of  arbitrator  a,  159. 
death  or  refusal  to  act  of  one  of  several  arbitrators,  169. 

of  arbitrator  under  Lands  and  I^ailways  Clauses  Acts  not 
a,  160. 
under  the  Companies  Clauses  Act  not  a,  160. 
hy  the  death  of  a  party ^  161. 

foreign  laws,  whether  death  a,  161. 

death  of  one  of  several  parties  on  same  side,  161. 

action  not  abating  by  death,  161. 
though  verdict  taken  death  a,  161. 
no  notice  to  arbitrator  necessary,  148. 
death  no  revocation  when  arbitrator  to  state  a  special  case, 

162.  "^ 

death  of  one  of  several  parties  with  separate  interests,  162. 
death  of  infant  as  to  guardian  a,  163. 
no  relief  in  equity  on,  163. 
clause  to  prevent  death  being  a,  163. 
effect  of  the  clause,  163. 
executors  bound  by  award,  163. 
enforcing  award  against  survivors,  164. 
death  not   a,  unaer  the   Lands,  Railways,  and  Companies 
Clauses  Acts,  96,  164. 
plea  of,  536  ;  see  tit.  Plea. 
may  be  shown  as  cause  against  motion  for  attachment,  605. 
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RIGHT  OP  WAY,  awarding,  428. 

RIOT,  indictment  for,  not  referable,  !!• 

RULE  OF  COURT,  submission  by,  72 ;  see  tit.  Cause. 

submission  by  arrreemeut  to  be  made  a,  52 ;  see 

tit.  Statute  of  William  III. 
any  reference  in  writing  may  be  made  unless 

contrary  intention  appear,  58. 
making  submission  a,  569 ;  see  tit.  Submission. 
clause  in  order  of  Nisi  Prius  for  making  it  a,  77. 
submission  to  be  made  a,  before  enlargement  by 

the  court,  144. 
cannot  alter  recognizance,  94,  524. 
embodying  submission  not  a  rule  to  pay,  616. 
to  deliver  possession  of  land  awarded,  41,  566, 

626. 
no  evidence  to  prove  agreement  of  reference,  639. 
evidence  of  judge's  order  of  reference,  639. 
for  attachment,  602  ;  see  tit.  Attachment. 
to  set  aside  award,  679  ;  see  tit.  Setting  aside. 

RULE  TO  PAY  sum  awarded,  616 ;  see  tit.  Execution. 


S. 

SALE,  CONTRACT  OF,  enforcing,  referoDce  as  to  terms  of  failing,  717 

SALVAGE  of  goods  burnt,  award  as  to,  398. 

SATISFACTION,  what  may  be  awarded  as,  396. 

SAVINGS  BANK,  disputes  concerning'  settled  by  arbiti-ation,  33. 

only  mode  of  settlement  by  sUvtute,  33. 
to  whom  to  be  referred,  33. 

SCALE  of  taxation  of  costs,  636  ;  see  tit.  Execut[ON. 

lower  scale  not  applicable  to  ccsts  of  reference,  636. 

SCIENCE,  matter  of,  duty  of  arbitrator  in  awarding  as  to,  425. 

SCIRE  FACIAS  to  revive  rule  to  p:iy  money  not  requisite,  G'2G. 

on  submission  by  recognizance^  553. 

SCOTCH  REFERENCE  by  counsel,  27. 

colourable  decreet  arbitral,  49S. 

SEAL,  award  to  be  nn'ler,  when  subrtiission  so  provides  242. 
averment  of,  in  action  on  award,  526. 
award  under,  uo  deed,  248,  498. 

SECOND  reference,  when  court  can  compel,  715. 

when  court  can  refer  back  ;  see  tit.  Referring  Back. 
motion  to  set  a^ide  award  when  allowed,  678. 

SECURITY,  award  to  privc  must  specify  nature  of,  289. 

of  with  sureties,  void  as  to  sureties,  327. 

SEPARATE  ESTATE  in  equity,  wife  may  refer  concerning  as  ferae 
sole,  15. 
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SEPARATION,  terms  of,  referable,  9. 

of  L'ood  from  bad  part  of  award,  319;  sec  tit  Awabd« 
bad  part  of  award  alone  set  aside,  689. 

SEQUESTEATION  of  goods  to  enforce  award  in  equity,  565. 

SERJEANT-AT-ARMS,  enforcing  award  by,  in  equity,  565. 

SERVICE  of  documents  for  an  attachment,  696  ;  see  tit.  Attachmekt. 
of  award  before  enforcing  in  equity,  564. 

SESSIONS ;  see  Qctartkr  Sessions 

SET-OFF,  plea  of  awarding  on,  342. 

matters  in  reference  of,  127. 

awarding  balance  of,  to  defendant,  261. 

of  cross  sums  should  be  awarded,  subject  to  attorney's  lien, 

372. 
court  will  allow,  only  subject  to  the  lien,  511. 
good  answer  to  rule  to  pay  money  awarded,  623. 
and  to  attachment,  607. 

SETTING  ASIDE  submission  in  a  cause,  78. 

for  fraud,  mistake,  or  bad  faith,  7S. 
agreement  to  refer,  when  unnecessary,  78. 
proceedings  contrary  to  agreement  not  to  sue,  67. 
Setting  aside  ax  award  on  motion,  647. 
Jurisdiction  of  the  courts  to  set  a^iide  an  award  on  motion,  648. 
only  when  submission  can  be  made  a  rule,  648. 
in  other  cases,  bill  in  equity  only  remedy  for  misconduct 

of  arbitrator,  648. 
power  under  statute  W'ill.  II F.,  648. 
motion  to  bo  in  court  of  which  siilimission  is  a  rule,  648. 

not  before  judge  at  chambers,  648. 
award  made  in  cause  in  Court  of  (•.  P.  of  Lancaster,  649. 
may  be  set  aside  by  judge  at  chambers,  649. 
Within  what  period  the  motion  to  set  aside  an  award  must  be 
made,  649. 
when  award  under  the  statvlc  of  JFilL  IJL,  649. 
before  last  day  of  term  after  award  made,  649. 
Judicature  Acts  not  alter  the  time,  640. 
same  limit  whatever  be  tiie  ground  of  motion,  650. 
attachment  may  be  resisted  for  api>arent  defects  at  any 

time,  650. 
time  runs  when  award  published  to  the  parties,  650. 
publication  to  the  parties  notice  of  award  made,  651. 

though  to  be  liad  only  on  payment  of  excessive  fee, 
651. 
whether  court  can  give  further  time  for  moving,  652. 
drawing  up  rule  nunc  pro  tunc,  653. 
application  within  time,  to  compel  production  of  submis- 
sion, 654. 
X)artie8  cannot  extend  the  time  by  consent,  654. 
time  practically  extended  in  equity,  654. 
ichen  award  in  a  cause  at  common  law,  655. 
limit  varies,  655. 
when  verdict  taken  on  reference  of  cause,  limit  Ume  for 

moving  for  new  trial,  655. 
reference  cause  of  and  all  matters,  same  limit  as  under 
statute,  656. 


\ 
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submission;  not  award,  determines  Undt,  657. 

no  verdict  taken  on  reference,  limit  same  as  nnder  the 

statute,  657. 
motion  to  enter  verdict  on  point  raised,  within  same  time 

as  motion  to  set  aside,  657. 
limit  on  compulsory  reference  of  action,  657. 
when  further  time  allowed  on  awards  at  common  laic,  658. 
when  good  cause  shown  for  delay,  658. 
no  time  to  get  counseFs  opinion,  658. 
party  withholding  order  of  reference,  658. 
modifying  rule  applying  for  further  time,  658, 
counsel  failing  to  move  in  time,  659. 
first  rule  discharged  on  technical  grounds,  659. 
excuse  for  delay  must  be  stated  in  affidavit,  659. 
what  not  good  reason  for  delay,  659. 
party  misled  by  opponent  659. 
bad  health,  659. 
arbitrator  withholding  award  till  excessive  fee  paid, 

659. 
assignee  recently  appointed,  659. 
fiat  in  bankruptcy  issued,  659. 
For  what  causes  an  award  may  be  set  aside  on  motion,  66(). 
wheih  the  conduct  of  the  arbitrator  corrupt  or  irregular ,  660. 
all  equitable  grounds  available,  660. 
corruption,  or  partiality,  or  secret  interest  of  arbitrator, 

661. 
legal  misconduct,  661. 

refusing  time  to  get  counsel,  661. 
refusing  to  swear  the  witnesses,  661 . 
not  hearing  the  case,  661. 
examining  witnesses,  party  absent,  662. 
proceeding  ex  parte  improperly,  662. 
refusing  to  consider  a  matter  in  difference,  662. 
refusing  to  hear  evidence  on  reference  back,  662. 
one  of  several  arbitrators  using  counsers  opinion  on  a 

case  falsely  stated,  662. 
two  of  three  arbitrators  acting  without  third,  662. 
umpire  appointed  by  lot,  663. 
umpire  refusing  to  rehear  case,  663. 
whe^i  the  award  a  mistaken  decision  in  law  orfact^  663. 

not  set  aside  for  erroneous  judgment  of  arbitrator,  663 ; 
see  tit.  Mistake, 
either  on  facts  or  law,  663. 
mistake  admitted  by  arbitrator,  664,  672. 
when  tlie  award  is  a  nullity^  664. 

not  set  aside  except  when  capable  of  enforcement,  664. 
award  made  after  time  expired,  or  revocation,  664. 
not  for  want  of  stamp  on  award,  665. 
nor  for  want  of  recitals  or  misrecitals,  665. 
when  the  award  is  not  finals  665. 

two  awards,  each  deciding  part,  665. 
award  omitting  some  matters,  665. 
reserving  or  delegating  decision,  665. 
not  deciding  cause,  665. 

or  the  issues  in  it,  665. 
error  in  favour  of  party  moving,  666. 
deciding  cause  by  unauthorized  entry  of  verdict  or  judg- 
ment, 666. 
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omittiDg  to  assess  damages,  666. 

not  finding  balance  for  defendant  on  general  reference, 

666. 
omitting  to  award  on  costs,  666. 
not  deciiiing  cause  separately  from  other  matters,  667. 
award  not  j)roviding  for  deficiency  of  assets,  667. 
when  tlie  award  is  uncertain,  667. 
in  the  decision,  667. 

not  specifying  amounts,  or  persons,  667. 
not  precise  in  its  directions,  667. 
inconsistent  and  repugnant,  668. 
ichen  the  arbitrator  has  e^ccecdcd  his  authority,  668. 
as  to  subject  mattera  referred,  688. 
as  to  costs,  668. 
as  to  giving  directions,  668. 
as  to  future  payments,  668. 
as  to  dividing  partnership  effects,  668. 
by  appointing  a  receiver,  668. 
by  ordering  trespass  or  waste,  668. 
excess  in  favour  of  party  moving,  669. 
wJien  party  or  mitness  in  fault,  or  new  matt^  discovered,  669. 
party  deceiving  opponent  or  arbitrator,  669. 
whether,  when  new  matter  discovered,  no  fraud,  669. 
new  evidence,  670. 
surprise,  670. 

party  examined  discovered  to  be  a  felon,  670. 
parties  married  women  or  infants,  670. 
party  insolvent,  671. 
witness  perjured,  671. 
witness  making  incorrect  statement,  671. 
when  the  award  is  under  the  statute  of  JVilliam  III.,  671. 

"  corruption  or  undue  means  *'  only  grounds  by  statute, 

672. 
proceeding  contraiy  to  justice  is  "  undue  means,**  672. 
error  in  law  on  face  of  award,  672. 
mistake  admitted  by  arbitrator,  664,  672. 
Moving  to  set  aside  an  award,  673. 

affidavits  on  a  motion  to  set  aside  an  award,  673. 
how  to  be  entitled,  673. 

when  cause  in  court,  673. 
when  reference  under  statute  Will.  III.,  673. 
need  not  be  stamped,  674. 
what  sufficient,  verifying  award,  074. 
immaterial  alterations  in,  674. 
the  motion  to  set  aside  an  award,  676. 

party  or  personal  representative  may  move,  675. 

when  bankrupt  or  insolvent,  675. 

when  assignee,  675. 

clause  not  to  sue  does  not  prohibit  motion,  675. 

award  raising  point  of  law,  676. 

moving  to  set  aside  certificate,  675. 

motion  not  usually  on  last  day  of  term,  676. 

submission  must  be  made  rule  before  motion,  676. 

not  necessary  to  make  appointment  of  umpire  part  of  rule 

of  court,  681, 
motion  in  court  on  affidavits,  676. 
not  on  notes  of  referee  under  the  Judicature  Acts,  677. 
on  party's  own  affidavit,  677. 
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barrister  arbitrator  not  to  make  affidavit,  677. 

court  not  use  his  notes,  677. 

no  affidavits  allowed  after  motion,  678. 

affidavits  must  be  filed,  678. 

no  second  motion  to  set  aside  award,  678. 

except  first  failing  for  defect  of  jurat  or  title  of  affidavit, 
678. 
The  rule  nisi  on  a  motion  to  set  aside  an  award,  679. 
drawing  up  the  nile  nisi  to  set  aside  tJis  moard,  679. 

on  reading  what  rule  drawn  up,  679. 

amending  rule  nisi,  679. 

not  after  time  allowed  for  moving  elapsed,  679. 

moving  though  award  not  taken  up,  6H0. 

whether  rule  to  be  drawn  up  on  reading  the  record,  680. 
on  reading  pleadings,  680. 
stating  t/te  grounds  of  motion  in  the  rah  nisi,  681.  \ 

grounds  of  motion  must  be  set  out  in  rule,  681. 

whether  award  or  certificate  made,  681. 

I>arty  limited  to  grounds  stated,  681. 

objections  must  be  stated  specifically,  682. 

whether  general  statement  helped  by  specific  affidavit, 
682. 

particular  words  limit  general  statement,  683. 

statement  too  general  void,  684. 

amending  rule  nLsi  according  to  motion,  684. 
Showing  cause  against  the  rule  to  set  a^side  an  award,  681. 
practice  on  showing  cause  against  the  ruUj  684. 

party  must  take  office  copies  of  affidavits,  684. 
but  not  of  award  or  exhibits,  684. 

whether  cause  can  be  shown  on  last  day  of  term,  684. 

turning  motipn  into  special  case,  684. 
what  may  be  shovm  for  cause  against  the  nde,  685. 

motion  made  too  late,  685. 

affidavits  defective,  e^i"). 

grounds  false  in  fact,  685. 

award  bad  or  doubtful  in  law,  685. 

error  in  favour  of  party  moving,  685. 

irregularity  waived,  685. 

not  when  public  justice  interested,  686. 

time  enlarged  by  consent,  686. 

matter  omitted  never  notified  to  arbitrator,  686. 

no  dispute  about  matter  left  unascertained,  686. 

affidavits  to  support  award  bad  on  its  face,  686. 

party  accepting  money  under  award,  687. 

party  having  paid  money  awarded,  687. 

allowing  opponent  to  act  on  award,  687. 
Discharging  or  making  absolute  the  rule  to  set  aside  an  award, 688. 
result  of  the  motion  to  set  aside  an  award,  688. 

court  favours  awaids,  688. 

not  set  aside  unless  clearly  void,  688. 

allowing  fresh  affidavits  after  argument,  688. 

award  set  aside  in  part  only,  688. 

when  bad  part  of  award  sepamble,  689. 

new  trhd,  when  award  in  a  cause  set  aside,  689, 
costs  of  the  rnotion  to  set  aside  an  award,  690. 

discretionary  with  court  to  discharge  rule  with  costs,  690. 

costs  usually  granted,  690. 

rule  silent,  costs  of  motion  costs  in  the  cause,  365,  690. 
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Settino  asidb  the  judgment  entered  up  pursuant  to  an  award, 
692.         •^. 

judgment  and  award  may  both  be  set  aside,  692. 
judgment  set   aside    if   arbitrator  no   power  to  award 
judgment,  692. 

though  award  not  set  aside,  692. 
judgment  entered  after  reference  on  a  writ  of  trial, 
692. 
judgment  set  aside,  though  limit  for  setting  aside  award 
passed,  692. 

though  motion  to  set  aside  award  discharged,  693. 
for  defects  in  award  apparent  on  face,  693. 
bankruptcy  before  award  no  ground,  694. 
party's  conduct  may  preclude  objection,  694. 
irregularity  in  entering  judgment,  694. 
when  motion  to  be  made,  694. 

within  reasonable  time  after  entry  of  irregidar  judg- 
ment, 694. 
consent  cures  irregularity  in  entry  as  to  costs,  694. 
rule  nisi  need  not  set  forth  grounds  of  motion,  695. 
Setting  aside  an  award  in  equity,  696  ;  see  tit.  Equity. 
Setting  aside  the  attachment   to  enforce   award,    610 ;   see  tit. 
Attachment. 

SEVERANCE,  damage  from  what  is,  451 ;  see  tit.  Lands  Clauses 

CONSOUDATION  ACT. 

SEWERS,    PRESENTMENT    BEFORE    COMMISSIONERS    OF, 
referable,  13. 

SEWERS  ACT,  reference  only  as  to  amount  of  compensation,  441. 

SHALL  OR  MAY,  construed  imperative,  416. 

SHARES,  distributive,  award  to  pay,  288. 

in  ship,  award  to  pay  in  proportion  to,  288. 

SHERIFF,  no  power  to  refer  cause  on  writ  of  trial,  75. 

cannot  give  arbitrator  power  to  alter  verdict  of  jury,  75. 
verdict  taken  on  reference  by,  irregular,  not  null,  714. 
must  be  set  aside  before  new  trial,  714. 
award  may  be  good  though  verdict  cannot  be  entered,  692. 

SHORTHAND  WRITER,  excluded  by  arbitrator,  168. 

SHOWING  CAUSE   against   motion  for   attachment,  604  ;  see  tit. 

Attachment. 
whether  at  chambers  against  rule  to  pay  sum 

awarded,  622. 
against  rule  to  set  aside  award,  684;   see  tit. 

Setting  abide. 

SILENCE,  effect  of,  in  award,  as  to  a  matter  in  diffei*ence,  269 ;  see  tit. 
Awabd. 

SMALL  DEBTS  may  be  referred,  8. 

award  as  verdict  as  to  costs,  389. 

SOLE  TRADER  in  London,  feme  covert  may  refer,  15. 

SOLICITOR  I  see  tit.  Attorney. 
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SPECIAL  CASE,  arbitrator  may  state  by  Common  Law  Procedure  * 

Act,  1854, 312.  .     '      '^ 

error  will  not  lie  to  review  judgment,  313. 

SPECIAL  JURY,  costs  of,  limited  reference  as  to,  371. 

how  arbitrator  should  certify  for,  392. 

SPECIFIC  PERFORMANCE,  not  of  agreement  to  refer,  62. 

of  award,   when   enforced  in  e<iuity, 
549  ;  see  tit.  Equity. 

when  made  beyond  time, 
146. 
of  contract,  dependent  on  abortive  re- 
ference, 717  j  see  tit.  Equity. 

SPEEDY  EXECUTION,  awarding,  377. 

STAKEHOLDER,  arbitrator  as,  liability,  157,  479  ;  see  tit.  Arbitra- 
tor, 
requires  notice  to  party  of  award  being  made,  514. 

STAMP  requisite  on  submission  by  agreement,  48. 

by  bond,  49. 
many  parties  with  common  interest,  50. 
not  requisite  on  submission  in  a  cause,  72. 
nor  where  matter  of  reference  is  under  £5  value,  48. 
not  requisite  on  submission  or  award  as  to  bankrupt's  estates, 
93,  246. 

nor  between   masters  and  work- 
men, 246. 
nor  in  case  of  savings  banks,  33, 
246. 
not  requisite  on  appointment  of  umpire  by  arbitrators,  229. 
requisite  on  award,  246. 

exceptions  by  statute,  246. 

informal  award  must  have,  247. 

several  parties,  one  stamp,  247. 

inclosure  award  not  require  ad  valorem  stamp,  247. 

award  under  seal  no  deed,  248. 

appraisement  no  award,  248. 

party  agreeing  to  be  bound  by  decision  of  another,  248. 

verdict  of  miners'  jury,  248. 

no  animus  arbitrandi,  248. 

opinion  of  counsel,  whether  award,  249. 

"  matter  annexed  "  to  award,  249. 

on  award  may  be  imposed  at  any  time,  249. 

master  may  refuse  to  di^w  up  rule  for  attachment  on 

unstamped  award,  249,  603. 
not  requisite  on  certificate  of  arbitrator,  250. 

on  award  on  compulsory  reference  of  action, 

247. 
on  affidavit  to  set  aside  award,  674. 
want  of,  no  ground  of  setting  aside  award,  665. 

STATEMENT  in  writing  of  matters  in  difiference,  arbitrator  requiring, 

202. 
of  grounds  of  decision  in  award,  310  ;  see  tit.  Award. 
of  case  in  award,  312 ;  see  tit.  Arbitrator,  Award. 
by  arbitrator  as  to  grounds  of  award  after  award  made, 

304;  see  tit.  Arbitrator. 

STATUTE,  award  under,  may  operate  as  a  conveyance,  504 ;   see  tit. 
Inclosure  Act. 
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STATUTE  OF  FKAUDS,  written  award  on  parol  submission,  parol 

contract  under,  48. 
sometinaes  void  as  to  lands,  48,  553. 
award  on  submission  by  bond  as  to  price 
of  lands  valid  under,  50. 

STATUTE  OF  LIMITATIONS,  plea  of,  in  action  on  awanl,  536. 

STATUTE  OF  VICTORIA,  enforcing  award  under,  at  law,  615 ;  see 

tit.  Execution. 
in  equity,  566. 

STATUTE  OF  WILLIAM  III.,  submission  to  reference  under,  52. 
effoct  of  th€  statute,  52. 

agreement  of  rcfeieuce  may  be  made  by  consent  a  rule  of 
court,  52. 

Chancery  court  of  record  within  statute,  54. 
])ractice  making  agreement  a  rule,  571;  see  tit.  Submis- 
sion. 
making  award  under,  order  of  equity,  563,  677. 
award  may  be  enforced  summarily,  54. 
by  attachment,  583. 
no  limit  of  time  foi*  enforcing,  54. 
by  bill  in  equity,  though  submission  rule  of  a  court  of 

law,  549. 
rule  of  QO\xi%  not  a  judgment  or  decree, — ^no  execution 

on,  55. 
award  may  be  set  aside  on  motion,  if  procured  by  cor- 
ruption or  undue  means,  53,  672. 
what  amounts  to  "  corruption  or  undue  means,"  672. 
setting  aside  award  at  law,  647;  see  tit.  Setting  aside. 
limit  of  time  for  setting  aside,  54, 649. 
equity  cannot  set  aside  when  submission  rule  of  court  of 

law,  54, 699  ;  see  tit.  Equity. 
when  rule  of  Chancery,  only  on  motion,  701,  710. 
no  appeal  to  House  of  Lords  against  decision  of  equity, 
711. 
what  references  within  the  statute,  55. 
not  parol  submission,  55. 
reference  of  cause  and  all  matters,  55. 
reference  of  cause  by  agreement,  55. 
of  cause  to  be  made  rule  of  another  court,  56. 
of  either  of  two  courts,  56. 
of  same  court  by  agreement,  56. 
matters  in  ecclesiastical  suit,  56. 
not  indictment,  56. 
but  indictment  within  Common  Law  Procedure  Act,  1854, 

57. 
differences  not  existing  before  submission,  57. 
ichat  a  sufficient  consent  clause^  57. 
clause  written  under  bond,  57. 
clause  within  incorporated,  57. 
conditional  clause,  58. 

not  specifying  of  which  court  rule  to  be,  68. 
of  either  of  two  courts,  58. 
consent  to  make  award  rule  of  court,  68. 

STAY  OF  PROCEEDINGS,  reference  of  a  cause,  when,  84. 
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STAYING  PROCEEDINGS  contrary  to  reference,  42. 

under    Common    Law  Procedure    Act, 

1854;  43. 
in  what  cases,  43. 
in  equitj',  46. 
at  law  by  a  court  of  equity,  90. 

STET  PROCESSUS,  award  of,  332. 

bad  when  costs  abide  event,  332. 

STRANGER  to  the  record  may  be  added  as  party  on  reference  of  a 

cause,  21.  71. 
may  be  added  afterwards,  21,  71. 
may  become  party  by  acquiescence  in  award,  21,  555. 

by  laches,  22,  555. 
arbitrator  refusing  to  allow  attendance  of,  168. 

STRAMOER  TO  THE  SUBMISSION,   EFFECT  OF  AWARD  AS  TO,   429. 

directina  a  paipnent  to  he  made  to,  429. 

direction  to  pay  money  to,  generally  void,  429. 
rest  of  award  often  good,  though  direction  void,  429. 

when  bad  part  separable,  320. 
direction  valid  when  for  party's  benefit,  430.  ' 

to  pay  party's  servant,  430. 
to  pay  stranger  for  party's  use,  430. 
to  discharge  a  joint  debt  to  a  stiunger,  430. 
payment  to  executor  of,  430. 
whether  benefit  need  appear  on  face  of  award,  430. 
not  expressly  authorized  to  receive  money,  431. 
directing  payment  to  plaintiff  or  his  attorney,  431. 
directing  payment  to  arbitrator  for  party's  benefit,  431. 
directing  a  stranger  to  do  an  acty  432. 
direction  generally  void,  432. 
awarding  party  to  execute  bond  with  sureties,  432. 
one  arbitrator  to  be  surety,  432. 
wife  not  a  party  to  join  in  conveyance,  432. 
to  deliver  up  deed  or  house  in  posseKsion  of 
another,  432. 
directing  stranger  to  pay  costs,  432. 

arbitrator  to  apply  fhnds  as  awarded,  432. 
direction  valid  when  stranger  bound  to  obey,  433. 

awarding  party  to  procure  discharge  of  a  bond,  433. 
direction  to  cancel  note  on  condition  stranger  not  demand 

costs,  433. 
when  stranger  merely  ministerial,  433. 

awarding  presentment  by  tenants  of  manor  good, 

434. 
but  not  so,  to  procure  lord  of  manor  to  grant,  434. 
,    reserving  to  stranger,  to  settle  deeds,  279. 

arbitrators  agreeing  to  be  bound  by  opinion  of,  213. 
directing  act  to  be  done  by  the  couii^,  434. 
awaird  to  levy  a  fine,  434. 

of  a  discontinuance,  nonsuit,  retraxit,  434. 
directions  affecting  theproperti/  of  a  stranger,  434. 

award  as  to  property  of,  generally  void,  434. 
directing  payment  at  house  of,  434. 

out  of  funds  of,  void,  435. 
directing  act  to  be  done  on  land  of,  435. 

direction  bad,  unless  made  conditional  on  consent 
had,  435. 
directing  tenant  to  commit  waste,  void,  436. 

3  Q 
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to   remove    property  partly  belonging    to   a    stranger, 

436. 
directing  award  to  be  obeyed,  as  far  as  party  may  law- 
fully, 615. 
award  should  show  direction  as  to  stranger,  justified, 
437. 
delivery  of  deed  awarded  to,  for  party's  use,  419. 
uot  obeying  award,  party  bound  for,  liable,  21,  434. 
cannot  avail  himself  of  the  award  by  bill  in  equity,  655. 
cannot  plead  the  award  as  a  defence  to  a  suit,  560. 
attachment  not  lie  for,  for  sum  awarded  to,  585. 
nor  rule  to  pay,  625. 

effect  of  award  in  evidence  as  to,  542  ;  see  tit.  Evidence. 
altering  award,  611. 

STREAM,  regulating  use  of  a,  by  award,  407. 
to  repair  bank  of,  435. 

SUBJECT  MATTERS  OF  REFERENCE. 

Civil  interests  of  the  pai-ties,  3. 

civil  rights  of  a  private  character^  3. 

all  matters    concerning    personal    chattels    or   personal 
wrongs,  3. 
debts  certain,  3. 
matters  concerning  real  property,  4. 
questions  of  law,  4. 
actions,  judgments,  and  suits,  4. 
not  matters  illegal,  5. 

illegal  items  in  account,  5. 
future  use  of  property,  5. 
future  differences,  5. 
jntblic  and  private  rights  by  statute,  5. 

inclosing  commons,  commuting  tithes,  6  ;  see  tit.  Inclo- 

suRE  Act. 
compensation  for  lands  taken  for  or  injured  by  under- 
takings of   a  public   nature,   6 ;  see  tit  Lands 
Clauses  Consolidation  Act. 
for  lands  taken,  used,  or  injuriously  affected  in  con- 
structing Railways,  6 ;   see  tit.   Railways 
Clauses  Consolidation  Act. 
for  markets  and  fairs,  harbours,  docks,  and 

piers,  7. 
for    waterworks,     improvements    in    towns, 

cemeteries,  7. 
for    injuries    by   drainage,    by    railways    to 
mines,  7. 
compulsory  reference  of  matters  of  account,  7. 
disputes    between    masters  and  workmen,   7 ;    see    tit. 
Masters  and  Workmen. 

Joint    stock  companies  afl^irs,  8  ;  see  tit  Com- 
panies Clauses  Consolidation  Act. 
small  debts,  8. 
civil  proceedings  at  Quarter  Sessions,  8 ;   see  tit.   Quartbr 

Sessions. 
suits  in  Divorce  Court,  9  ;  see  tit.  Ecclesiastical  Court. 
Matters  of  a  criminal  nature,  10. 
felonies  not  referable,  10. 
what  misdemeanorfl,  10  ;  see  tit.  Misdemeanor. 

after  indictment,  10  ;  see  tit.  Indictment. 
presentment  before  commissioners  of  sewers  referable,  13. 
What  referred  by  particular  phrases,  117  ;  see  tit.  Submission. 
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SUBMISSION, 

How  to  be  made, 

no  particular  form  of  words  necessary,  38. 

must  show  intention  of  parties  to  be  bound  by  award,  38. 

in  writing  may  be  made  rule  of  court  unless  contrary 

intention  appear,  58. 
arbitrator  cannot  Ije  appointed  by  will,  40. 
appointment  of  arbitrator    to  be  complete  must  be 

notified,  40. 
when  advisable  to  take  warrant  of  attorney  to  enforce 
award,  40. 
when  dispute  as  to  possession  of  lands,  40. 
conveying  lands  to  arbitrator  on  trust  to  abide  award, 
41. 
Different  kinds  of. 

at  comtnon  law,  which  cannot  be  made  rules  of  court, 
"  by  parol,  47  ;  see  tit.  Parol. 
by  writing  not  under  seal,  48  ;  see  tit.  Agreement. 
by  bond,  49  ;  see  tit.  Bond. 
by  deed,  61 ;  see  tit.  Deed. 

disadvantages  of  submissions  which  cannot  be  made  rules 
of  court,  51. 

submission  revocable,  51. 
no  setting  aside  award  at  law,  61.     . 
no  summary  means  of  enforcement,  52. 
only  by  action  and  suit,  63. 
under  the  statute  of  William  III.^  52  ;   see  tit.  Statute  op 

William  III. 
arbitration  clause  in  agreements,  to  refer  all  disputes^  60;  see 

tit.  Agreement. 
171  a  cause  at  common  lavj,  71 ;  see  tit.  Cause. 
on  "  the  usual  terms,"  what  is,  76, 
enforcing  by  attachment,  86. 
award  on,  how  enforced,  86. 
a  stay  of  proceedings,  84. 
a  discharge  of  bail,  85. 
compulsory  reference  of  action  for  matters  of  account,  87  ;  see 

tit.  Common  Law  Procedure  Act,  1854. 
judicial  and  statuiable  submissions,  not  made  in  a  cause  at  lato,  92. 
by  order  in  equity,  92  ;  see  tit.  Equity. 
in  Bankruptcy,  93  ;  see  tit.  Bankrupt. 
by  record,  24. 

by  recognizance,  not  alterable  by  rule  of  court,  94. 
by  order  of  a  County  Court,  94. 
by  order  of  Quarter  Sessions,  8,  94. 
under  the  Lands  Clauses  Act,  95  ;  see  tit.  Lands  Clauses 

Consolidation  Act. 
under  the  Railways  Clauses  Act,  99 ;  see  tit.  Railways 

Clauses  Consolidation  Act. 
under  the  Companies  Clauses  Act,  99  ;  see  tit.  Companies 

Clauses  Consolidation  Act. 
in  case  of  Friendly  Societies  ;  see  tit  Friendly  Society. 
by  private  Act  of  Parliament,  100. 
Over  what  matters  the  submission  gives  the  arbitrator  jurisdiction 
117. 
effect  of  particular  terms  to  refer  particular  matters,  117. 
all  matters  in  difference,  117. 
demand  in  auter  droit,  118. 
demand  admitted,  118. 
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within  former  submission,  118. 
not  claim  abandoned,  118. 
all  suits,  controversies,  and  demands,  118. 
all  debt-s,  trespasses,  and  injuries,  118. 
all  demands  due  and  owing,  118. 
all  actions  and  complaints,  119. 
cause  and  all  questions,  in  Scotland,  119. 
cause,  or  all  matters  in  the  cause,  119. 
whether  issue  at  law  referred,  120. 
whether  demurrer,  120. 

not  right  to  judgment  non  obstante  veredicto,  120, 358. 
when  cause  and  all  matters  referred,  121. 
wool  in  process  of  woolling,  &c.,  121. 
money  laid  out  on  request,  121. 
dispute  arising  out  of  contract,  121. 
eifect  of  recitid  in,  122. 

as  to  settled  account,  122. 
as  to  suit  in  Chancery,  122. 
paving  expenses  under  Public  Health  Act,  123. 
damage  from  railway  works,  123. 
subject  matter  whether  joint  or  severed^  123. 
all  suits  ''between  them  two,"  123. 
between  A.  and  B.  on  one  part,  and  C.  on  the  other,  124. 
adverse  rights  of  defendants  in  equity,  124. 
all  matters  ^  between  the  parties  or  any  of  them,"  124. 
up  to  ivliat  date  matters  in  difference  tnay  arta^,  125. 
no  claim  in  cause  arising  after  writ^  125. 
by  special  provisions  claim  after  writ,  125. 

matters  relating  to  annuity  in  the  cause,  125. 
indictment,  clause  for  compensation,  126. 
all  matters  in  difference  means  up  to  time  of  reference, 

126. 
re-executing  at  a  later  day,  127. 
parties  may  submit  future  claims,  127. 
money  not  due  till  after  reference,  127. 
periodical  award  of  damages,  128. 
money  not  due  at  date  of  award,  128. 
execution  by  all  parties,  129. 
Effect  of  the  submission. 

no  bar  to  action  for  matters  referred,  41. 
arbitration  pending  no  plea,  on  equitable  ground,  41. 
except  under  Railwav  Companies  Arbitration  Act>  42. 
agreement  to  refer  when  accord  and  satisfaction,  41. 
action  by  assignees  after  reference  by  insolvent,  43. 
proceedings  stayed  in  action  brought  after,  43,  84  ;    see 

tit.  Staying  Proceedinob. 
in  a  cause  ;  see  tit.  Cause. 
in  a  suit ;  see  tit.  Equity. 

alteration  and  amendment  of,  79, 82  ;  see  tit.  Alteration. 
setting  aside,  78  ;  see  tit.  Settinq  Aside. 
preventing  award,  a  breach  of,  101. 

a  forfeiture  of  arbitration  bond,  101. 
ground  of  action,  101. 
punishable  by  attachment,  101. 
revocation,  a  breach  of,  101,  148  ;  see  tit.  Revocation. 
Effect  of  ]Kirticular  clauses  in  the  submission, 
of  recitals  in,  122. 
of  clause,  how  award  to  be  made,  241 ;  see  tit.  Award. 
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preventlug  death  revoklag,  163  ;  see  tit.  Rkvocation. 
limiting  time  for  award,  132  ;  see  tit.  Arbitrator.    ^ 
giving  power  of  enlarge  men  t,  136  ;  see  tit.  Enlargement. 
giving  power  over  costs,  365 ;  see  tit.  Costs. 
costs  to  abide  event,  376 ;  see  tit.  Costs,  Cause. 
power  to  certify  for  costs,  390 ;  see  tit.  Costs. 
giving  costs  for  affecced  delay,  &c.,  102. 

wili'uUy  preventing  award  ground  of  motion,  102. 
revocation,  unless  justified,  ground,  102. 
party  may  justify,  102. 
court  Ciinnot  give  costs  without  clause,  103. 
no  power  when  award  made,  103. 
consent  clause,  to  make  submission  rule  of  couit,  52  ;  see 

tit.  Statute  of  William  II  [. 
power  to  order  what  to  be   done,  415  ;   see  tit.  Arbi- 
trator. 
power  to  examine  parties,  187 ;  see  tic.  Arbitrator. 
to  admiidster  oath,  179 ;  see  tit.  Arbitrator. 
to  call  in  a  valuer,  206 ;  see  tit.  Arbitrator. 
to  proceed  ex  parte,  195 ;  see  tit.  Arbitrator. 
.  to  state  a  case  in  award,  312 ;  see  tit.  Award. 
to  amend  the  record,  200 ;  see  tit.  Arbitrator. 
parties   to  abide  by  award,  100,  648;    see  tit.  Action  ; 

Equity. 
not  to  proceed  at  law  or  equity,  67  ;  see  tit.  Aqreembnt. 
not  to  bring  writ  of  error,  67. 
to  refer   buck,  468 ;   see  tit.   Arbitrator  ;   Refebbino 

Back. 
referring  to  joint  arbitrators,  210  ;  see  tit.  Arbitrator. 
for  appointment  of  umpire,  218;  see  tit  CJmi'ire. 
to  award  entry  of  verdict,  345  ;  see  tit.  Cause. 

of  judgment,  356  ;  see  tit.  Cause. 
to  enter  judgment  pursuant  to  award,  355. 
to  sign  judgment  for  amount  awarded,  642. 
liquidated  damages  for  refusing  to   refer,  62  ;   see   tit. 
Agbeement. 
Making  the  submission  a  rule  of  court,  569. 

riiukitig  the  submission  a  rule  of  a  court  of  law,  569. 

submission  by  agreement  cannot  be  made  rule  after  revo- 
cation, 148. 
by  judge's  order,  may  be  made  rule  though  revoked,  102 

148. 
necessary  before  enlargement  of  time  by  the  court,  144. 
before  summaiy  enforcement  of  award,  570. 
except  on  compulsory  reference  of  cause,  570. 
before  entering  verdict  in  cause  referred,  630. 
before  application  to  the  court,  630. 
before  attachment,  592. 
before  motion  to  set  aside  award,  676,  679. 
may  be  made  rule  at  any  time,  570. 

with  any  object,  570. 
both  at  law  and  in  equity,  570. 
parol  submission  cannot  be  made  rule,  570. 
when  made  rule  of  law,  award  enforceable  in  equity,  549. 
when  by  common  law  may  be  set  aside  in  equity,  696. 
when  under  the  statute  of  Will.  III.,  cannot,  697  ;  see  tit. 

Equity. 
drawing  up  rule  nunc  pro  tunc,  when  allowed,  570, 653. 
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practice,  making  submission  in  a  cau^e  a  rule  of  law,  57 1 . 

rule  absolute  in  first  instance,  571. 
submission  under  Stat.  Will.  III.,  affidavit  of  execution  of, 

571. 
bond  executed  by  opponent  made  rule,  572. 
when  execution  of  all  parties  must  be  verified,  572. 
compelling  attesting  witness  to  make  afiidavit^  572. 
practice,  making  agreement  of  reference  a  rule,  573. 

•  rufe  absolute  in  first  instance,  573. 
may  be  made  rule  iu  term  or  vacation,  573. 
datlDg  rule,  573. 

affidavit  as  to  date  of  enlargement,  574. 
arbitrator  examined  as  to  date  of  enlargement,  574. 
making  enlargements  of  time  part  of  the  rule,  574. 

also  appointment  of  umpire,  574. 
not  necessary  on  motions  to  set  aside  award,  574. 
all  made  one  rule,  575. 
when  submission  lost,  copy  made  rule,  675. 
duplicate  made  rule,  arbitrator  withholding  original,  575. 
compelling  party  to  produce,  575. 
belongs  to  both  parties,  576.  • 

on  refusal  to  produce  submiasion  copy  made  rule,  576. 
costs  of  making  submission  rule  often  costs  in  cause,  577. 
making  the  submission  a  rule  of  Chancery,  677. 

necessary  before  motion  to  enforce  award,  592, 

before  motion  to  set  aside  award,  710. 
notice  of  motion  to  make  submission  order  of  court,  577. 
order  made  on  affidavit  of  notice  and  of  execution,  577. 
when  without  notice,  577. 

consent  dispenses  with  notice  and  proof  of  execution,  577. 
order,  how  drawn  up,  578. 
making  award  a  rule,  578. 
filing  submission  and  award,  578. 
submission  and  awartl  not  set  out  in  the  orders,  578. 
making  submission  iu  bankruptcy  a  rule  of  the  Court  of 

Bankruptcy,  579. 
mahing  iJie  suhrfussion  a  nUe  under  the  Lands  Clauses  Act,  579  ; 
see  tit.  Lands  Clauses  Conbolidation  Act. 

SUIT  in  equity;  see  tit  Equity. 
award  on,  360. 
to  cease,  award  of,  516. 
proceeding  in,  reference  failing,  716  ;  see  tit  Equitt. 

SUNDAY,  award  of  payment  on,  402. 

no  arrest  on,  under  attachment  for  uon-performanoe,  610. 

SURETIES  in  replevin,  discharge  of,  by  reference,  86. 

discharge  of  by  enlarging  time,  142. 
award  ordering  party  to  procure,  bad,  275,  327,  432. 

SURPLUSAGE,  award  of  verdict  when,  350. 

award  of  judgment  when,  357,  692. 
words  in  title  of  affidavit  treated  as,  673. 

SURPRISE,  setting  aside  award  for,  670. 

SURRENDER  copyhold,  award  to,  performance  of,  517. 

SURVEYORS  and  their  sueoeasora,  award' of  herbage  to,  427. 


INDEX.  967 

SURVIVOR  of    two  co-parties,  when  death  no  revocation  as  to,  161. 
enf  orcing  award  against  oppoueut,  164. 

■ 

TAKING  UP  award  co  mpalsorj  under  Lands*  Clauses  Act,  468. 

TAXATION  OF  COSTS,  632  ;  delegating  to  the, Master,  277  ;  see  tit. 

Costs.  " 
of   tiie  cause  and   reference,    632  ;   see   tit 

Execution. 
party  to  piiy  should  procure,  372,  516. 

TELEGRAPHS  of  railway  companies,  purchases  by  arbi  tration,  220. 

TENDER  of  money  awarded  should  be  made,  615. 
for  execution  of  deed  awarded,  517. 

TERMINATION  of  arbitrator's  authority  ;  see  tit.  Arbitrator. 

TESTATOR,  award  respecting  estate  of,  404  ;  see  tit.  Executor. 

TESTIMONY  by  arbitrator,  485  ;  see  tit.  Arbitrator. 

THIRD  ARBITRATOR  ;  see  tit.  Arbitrator. 

• 
TIME,  computation  of,  in  submission,  by  lunar  months,  i;}3. 

for  making;  award,  three  months,  unless  limit  specified,  130  ;  see 
tit.  Arbitrator;  Umpire. 

under  Inclosure  Act  directory  only,  134. 
to  appoint  umpire,  223  ;  see  tit.  Umpire. 
to  appoint  third  arbitrator,  215. 
party  asking  for  further  time,  186. 
elapsed,  compelling  defendant  to  refer  again,  715. 
for  doing  act  directed,  award  need  not  fix,  281. 
award  to  pay  at  specified,  attachment  on,  696. 
for  setting  aside  award,  649  ;  see  tit.  Setting  Aside. 
for  setting  aside  judgment,  694. 
for  motion  to  refer  back,  467. 

TITHES,  dispute  as  to  composition  for,  awarding  on,  400. 

submission  by  statute  as  to  commutation  of,  6,  100. 
award  extinguishing  right  to,  605. 
apportioning  rent-cnarge,  427. 
awarding  undivided  moieties  of,  420. 

TITLE  of  aflSdavits  ;  see  tit.  Affidavit. 

to  property,  award  may  decide,  602  ;  cannot  give,  503. 

TOLERATION  ACT,  indictment  under,  not  referable,  12. 

TOSSING  UP  for  choice  of  umpiie  bad,  227. 

TOWN  AGENT  of  attorney  binds  client  by  reference,  26. 

TRADE,  restraint  of,  awarding,  410. 

TRANSFER  property,  award  cannot,  602  ;  see  tit.  Award. 

TRAVERSE  of  the  submission   in   action  on  award,   532 ;  see  tit. 
Plka. 
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TRESPASS,  award  ordering  party  to  commit,  401,  435. 

set  aside,  668. 
liability  of  arbitrator  ordering,  479. 
award  in,  when  good  plea  for  a  stranger,  531. 

TROVER,  liability  of  arbitrator  to,  for   chattel  depositeil  to  abide 
award,  481. 

TRITSTEE,  reference  by,  personal  liability,  30. 

to  attachment  on  award,  586. 

of  savings  bank,  reference  by  ;  see  tit.  Savinos 

Bank. 
of  friendly  society  ;  see  tit.  Friendly  Society. 
of  wife,  and  husband,  reference  between,  16. 
of  infant,  death  of  infant  revokes  reference  as  to, 

163. 


U. 

UMPIRAGE,  arbitrator's  fees  may  be  coats  of,  239,  364;   see  tit 
Umpire. 

UMPIRE,  by  whom  to  be  appointed,  210,  218. 
office  of,  ^18. 

power  of  arbitrators  to  appoint,  65,  210,  219. 
under  Common  Law  Procedure  Act,  1854;  210,  219,  221, 

225. 
appointing,  to  decide  between  arbitrators,  bad,  219. 
when  limited  to  points  on  which  arbitrators  differ,  219. 
ap|>ointment  to  act  in  futuro,  225. 
death,  incapacity,  or  i-efusal  supplying  vacancy,  65. 
appointment  under  the  Lands  Clauses  Act,  98,  220. 

need  not  be  made   rule  of  court  on  motion  to  set 
aside  award,  581. 
under  the  Railways  and  Companies  Clauses  Acts,  220. 
under  Railway  Companies  Arbitration  Act.,  1859;  220. 
under  the  Act  for  the  Purchase  of  Railway  Te}egra]>hs, 
220. 
when  the  arbitrators  should  appoint,  223. 

at  time  prescribed  by  submission,  223. 

when  appointment  condition  precedent  to  acting,  223. 

when  no  time  prescribed,  224. 

better  course  to  appoint  before  hearing  case,  224. 

when  appointment  to  be  made  under  the  Lands,  Railways, 

ana  Companies  Clauses  Acts,  225. 
appointment  under  Lands  Clauses  Acts  to  be  within  first 

three  months,  226. 
under  Public  Health  Act,  1848 ;  226. 
appointment  by  judge  or  court,  parties  or  abitrators  failiuf^ 
toagree,  65,  211,  221. 
how  the  arbitrators  are  to  choose,  226. 

appointment  must  be  by  choice,  not  chance,  226. 

not  by  lot,  226  ;  award  set  aside  for,  663. 
consent  of  particH  renders  valid  appointment  by  lot,  227. 
assent  must  be  with  full  knowledge  of  facts,  228. 
attorney's  clerks  not  competent  to  consent,  228. 
appointing  fresh  umpire  if  first  refuse,  228. 
no  special  form  of  appointment,  229. 
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appointment  in  writing  under  the  Lands,  Railways,   and 

Companies  Clauses  Acts,  229. 
by  commissioners  of  railways,  how  execntedi 
229. 
commencement  and  duration  of  authority  of,  229. 

commencement  when  no  time  limited  for  the  arbitrators,  229. 

when  time  limited  for  the  arbitrators'  award,  230. 

on  disagreement  of  arbitrators,  130 ;  subject  to  their  agreeing 

again,  230. 
when  named  in  submission  with  same  time  as  arbitrators, 

230. 
when  arbitrators  to  appoint,  and  one  period  limited,  231. 
what  a  disagreement  of  the  arbitrators,  231. 
empowered  to  enlarge  time  before  disagreement,  232. 
no    power  when    arbitrators  award  onr  part,  232  ;   unless 

specially  given,  219. 
duration  of  authority,  233. 
three  months  when  no  limit  stated,  130. 
court  or  judge  can  enlarge  time,  233. 
enlargement  by  umpire  not  enure  for  arbitrators,  233. 
duration  under  the  Liands  Clauses  Act,  three  months,  233. 
when  authority  commences  under  the  Lands  Clauses  Act, 

234. 
three  months  for,  to  be  computed  from  duty  devolving  on 

him,  235. 
under  Public  Health  Act,  1848  ;  235. 
under  Railway  Companies  Arbitration  Act,  236. 
power  and  duty  of,  236. 

same  as  of  arbitrators,  236. 

must  rehear  case,  236. 

usage  of  merchants,  236. 

agreement  award  to  be  made  on  arbitrator's  notes,  237. 

party  waiving  objection  to  not  rehearing,  237. 

not  tendering  evidence,  238. 

under  the  Lands  Clauses  Act,  238. 

award  partly  by  arbitrators  and  partly  umpire,  bad,  239. 

umpire  may  charge  arbitrator's  fees  as  costs  of  umpirage,  239. 

umpirage  in  which  arbitrators  join,  good,  239. 

umpirage,  setting  aside,  663;  see  tit.  Setting  Aside. 

not  set  aside  for  false  recital,  253, 665. 

appointment  of,  made  part  of  rule  with  submission,  574. 

UNCERTAIN,  award  must  not  be,  281 ;  see  tit.  Award. 

alternative  in  award,  275  ;  see  tit.  Award. 
directions  in  award  bad,  424. 
setting  aside  award,  when,  667. 

UNDUE  MEANS  of  procuring  award,  what  amoimts  to,  214,  672. 

UNINTELLIGIBLE,  award  must  not  be,  295 ;  see  tit.  Award. 

UNREASONABLE  award,  enforcing,  297,  553. 

attachment  on,  refused,  588. 

UNSTAMPED  award,  rule  for  attachment  not  drawn  up  on,  603  ; 
see  tit.  Stamp. 

UNTIL  a  certain  day,  enlarging  time,  effect,  132. 

USU  AL  TERMS,  reference  on  the,  what  is  a,  75. 

R  3 
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V. 

VACATION,  making  subnussion  rule  of  court  in,  573. 
signing  judgment  Id,  640,  641. 
moving  in,  to  enforce  award  in  equity,  564. 

VALIDITY,  of  award  doubtful,  lio  attachment,  689. 

VALUATION  to  be  made  on  a  specified  day,  133. 
.  by  inspection  only,  183,  184. 
when  an  arbitration,  221. 

VALXJEK,  whether  ministerial  officer,  279. 
arbitrator,  calling  in,  205,  206. 
oflen  not  arbitrator,  38,  108,  221. 

VERDICT  taken,  subject  to  reference,  effect  of,  72. 

of  guilty  should  be  taken  on  reference  of  indictment^  74 
enforcing  second  reference  under  pain  of  execution  on,  715. 
court  cannot  order  entry  of,  for  defendant,  716. 
power  of  arbitrator  to  award,  345 ;  see  tit  Cause. 
clause  to  say  what  to  be  done  not  give  power,  423. 
unauthorized  award  of,  not  a  direction  to  pay,  588, 
setting  aside  award  for,  666. 
not  when  separable  and  surplusage,  319. 
general  award  of,  a  finding  on  all  pleas,  296,  341. 
award  on  compulsory  reference  enforceable  as,  87. 
entering,  pursuant  to  award,  628 ;  see  tit  Execution. 
awarded,  not  to  be  limited  by  statement  of  arbitrator,  308. 

or  amended  by  his  notes,  631 . 
when  to  move  to  enter  on  point  raised  in  award,  631. 
moving  to  set  aside,  675. 
taken  on  reference  falls  when  award  set  aside,  714. 

n;iust  be  set  aside  before  new  tri2J,  reference  fiuling, 
714. 
of  miners'  jury  no  award,  248. 

VICTORIA,  STATUTE  OF,  enforcing  award  under,  at  kw,  615  ;  see 
tit.  Execution. 

in  equity,  566. 

VIEW  of  premises  discretionary  in  arbitrator,  185. 

when  empowered  to  decide  on,  without  evidence,  183. 

VOID  AWARD,  when  set  aside,  664. 

VOLUNTARY  STATEMENTS  by  arbitrator,  489 ;  see  tit  Arbi- 

TRATOR. 

VOUCHERS,  to  verify,  when  arbitrator  may  order  party,  399. 

W. 

WAIVER  of  irregularity,  193  ;  see  tit  Arbitratob. 

showing  as  cause  against  rule  to  set  aside  award,  685. 
of  improper  appointment  of  umpire,  663. 
of  umpu*e  not  hearing  evidence,  237. 
of  award,  plea  of,  537 ;  see  tit  Plea. 
of  right  to  costs  awarded,  389. 

WARRANT  OF  ATTORNEY,  taking  to  enforce  award,  40. 

WASTE,  award  to  commit,  bad,  436  ;  set  aside,  668. 
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WEIBS,  award  to  remove,  performance  o^  515. 

WIFE,  power  of,  to  bind  herself  by  referring,  15. 
husband,  civiliter  raortulis,  15. 
transported — alien  enemy,  15, 
when  lunatic,  31. 
sole  trader  in  London,  15. 
as  to  separate  estate  in  equity,  15. 
not  as  to  real  estate,  not  to  separate  use,  15. 
reference  between,  and  her  husband,  16 ;  see  tit.  Husband  and 

Wife. 
trustees  of,  and  her  husband,  reference  between,  16. 
reference  as  to  chattels  of,  16  ;  see  tit.  Husband  and  Wifk. 
reference  with,  by  party  knowing  her  coverture,  binding,  16, 
294. 

award  not  set  aside.  670. 
award  of  payment  to,  goo<l,  405. 

enforced  by  attachment,  514. 
when  award  to  convey  her  lands  enforced  in  equity,  554. 
feme  sole  party,  by  becoming,  revokes  submission,  158. 

commits  breach  of  submission,  524. 
award    against  when  sole,  whether  attachment  lies  on   after 
marriage,  17,  587. 

WILLIAM  III.,  STATUTE  OF ;  see  tit.  Statute  op  William  III. 

WINE,  demand  of,  not  same  as  demand  of  wine  warrant,  595. 

WITHDRAWING  JUROR  on  reference,  whether  cause  terminated, 
74,  714. 

WITHIN  a  certain  thne  includes  last  day,  132. 

WITNESS,  enforcing  attendance  of,  on  the  reference,  172. 

when  attendance  compulsory,  172. 

when  voluntary,  172. 
compulsory  provision  by  3  &  4  Will.  IV.  c.  42,  s.40, 172. 
practice  obtaining  order  for  attendance  of,  173. 
and  for  production  of  documents,  173. 
rule  absolute  in  first  instance,  173. 
serving  the  rule  or  order,  173. 
disobedience  a  contempt  of  court,  174. 
Habeas  Corpus  to  bring  up  prisoner,  174. 
power  of  Chancery  unaer  the  statute,  174. 
when  order  of  Nisi  Prius  not  drawn  up,  174. 

no  consent  clause  in  agreement,  175. 
statute  not  apply  to  the  parties,  175. 
parties  bound  by  submission  to  produce  documents,  175. 
criminal  prisoners,  stat.  16  &  17  Vict.  c.  30,  175. 
«   persons  in  Ireland  or  Scotland,  stat.  17  &  18  Vict.  c.  34, 
175. 
enforcing  attendance  before  referee,  under  Judicature  Acts, 

176. 
attending  the  arbitrator,  privileged  from  arrest,  178. 
parties,  attorneys,  and  witnesses  privileged,  178. 

eundo,  morando,  et  redeundo,  178. 
how  far  privileged  during  adjournments,  179. 
examination  of  on  oath,  179 ;  see  tit.  Arbitrator. 
of  sick  witness  at  his  own  house,  169. 
•    of  paxtiee  as,  187 
not  sworn,  award  when  set  aside,  661. 
in  private,  award  set  aside,  661. 
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WITNESS  {continued). 

attesting  aubniiflsion  compelled  to  make  affidavit,  672. 

attesting  award  should  verify  it,  599. 

indictable  for  perjury,  181. 

on  county  court  reference  sworn  by  arbitrator  forme  rly  not 

indictable  for  perjury,  182. 
perjury  of,  setting  aside  award  for,  671. 
not  for  mere  incorrect  statement  of,  671. 
arbitrator  refusing  to  hear,  award  set  aside,  183. 

rejecting  wrongly  as  incompetent,  award  not  set  aside, 
197. 
umpire  refusing  to  rehear,  award  set  aside,  237. 
costs  of,  costs  of  reference,  363. 
rejected  by  arbitrator  costs  of,  not  allowed,  634. 

WOMAN,  MARRIED ;  see  tit.  Wife. 

WOOL,  IN  PROCESS  OF  WOOLLING,  damage  to,  referred,  121. 

WORKMEN  AND  MASTERS  ;  see  tit.  Masters  and  Workmbn. 

WRIT  OF  ASSISTANCE  issues  to  enforce  award  in  equity,  565. 

WRIT  OF  ERROR,  clause  prohibiting,  bars  arrest  of  judgment,  69. 

WRIT  OF  INQUIRY,  when  not  necessary  in  action  on  award,  525. 

WRIT  OF  TRIAL,  reference  by  sheriff  on ;  see  tit.  Sheriff. 

WRONG,  his  own,  party  cannot  plead  in  equity,  720. 


THE  END. 
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